N oo
7 - >3
REGD. NO. M 5376
&  VOL. XIV—PART V 1st MAY 1958.

INDIAN
FACTORIES JOURNAL

70 ?A FORTNIGHTLY JOURNAL OF THE LAW RELATING TO
v FACTORIES, LABOUR, WORKMEN’S COMPENSATION,
' INDUSTRIAL DISPUTES, EMPLOYEES’ INSURANCE,
PAYMENT OF WAGES, PROVIDENT FUNDS,
LAW REGULATING WORK IN MINES, ETC.,

WITH

The Acts, Ordinances, Rules and Notifications passed by the Central
) Government and the State Governments, —
A and Reports of Cases and Awards.

CHIEF EDITOR:

A. N. AIYAR, B.A., B.L!

Senior Advocate, Supreme Court,
Editor, ‘Income Tax Reports’ and ‘Company

EDITOR :

T. A. RAJ GOPAL, B.A., B.L.,
Advocate, Madras High Court.

P

' Mode of citation of Reports [1958-59] 14 F.J.R.

P

Annual Subscription : Rs. 32 only (Foreign: 50 sh.)
‘ Single parts are not sold separately.
Non-receipt of parts must be intimated within 15 days of the due date.

‘ A‘;WS OF INDIA PRIVATE LTD.,
"!ANAGAR u u MADRAS-17.




ONLY A FEW COPIES LEFT

DIGEST OF COMPANY CASES

Being a Digest of Cases on Company Law
Reported from Earliest Times to Date

by

A. N. AIYAR, B.A,,B.L.,
Chief Editor :  Income Tax Reports, Company Cases elc.

&
T. A. RAMACHANDRAN, B.A,, B.L.,
- Editor :  Income Tax Reports & Company Cases.

This book will prove a useful companion volume to
A.N. AIYAR’S ‘PRINCIPLES OF INDIAN COMPANY LAW ’

Price Rs, 2500 Post & Pack. Rs. 300

THE WEALTH-TAX ACT

(Fully annotated with critical notes)

BY

A. N. AIYAR, B.A,, B.L.,

Chief Editor: Income Tax Reports ; Company Cases ;
Indian Factories Journal & Sales Tax Cases.

Price Rs. 6/- only. Postage Re. 1/- Extra.

Order your Copies now
COMPANY LAW INSTITUTE OF INDIA (PRIVATE) LTD.,
Thyagarayanagar, MADRAS-17.

L

("7{, »

THE
INDIAN FACTORIES JOURNAL
VorL. X1IV] 1sT MAY, 1958. [PART V

CONTENTS
| PAGE
STATUTES SECTION (pp. 193—200)
BIHAR .
The Industrial Disputes (Bihar Amendment) Act, 1957. ... 193
UTTAR PRADESH

193

U.P. Industrial Disputes Rules, 1957—Amendments. -

REPORTS OF |
CUMULATIVE TABLE OF CASES oy

Workmen of Dimakuchi Tea Estate v.

Tea Estate. \ -41
*Workmen of Assam Co., Ltd. v. Assam Co., Lt 194
HIGH COURTS
Aruna Mills Ltd. v. Industrial Court, Bombay ... 3-go
Asher Textiles Ltd., Tiruppur v. Industrial Tribunal, Coimbatore ... 1-31
*Bethany Rubber Estate v. Industrial Tribunal, Quilon 164
Bhupendra Cement Works v. Industrial Tribunal, Punjab e 3-96

*Birendra Kumar Chatterjee and others v. Reliance Jute Mills
Co., Ltd. 157
Corporation of the City of Nagpur v. N. H. Majumdar v 1-17
Harendranath Bose v. Judge, Second Industrial Tribunal 4145
Maharaj Weaving Mills v. State of Punjab v 1-37

Municipal Corporation of Bombay v. Labour Appellate Tribunal of
India . 4-114
Provincial Transport Service Co. v. N. H, Majumdar ... 3-83

Provincial Transport Services, Nagpur v. Asst. Labour Commissioner,
Nagpur ...4-140

Punjab Distilling Industries Ltd., Khasa v. Industrial Tribunal,
.. 128

Punjab _ .
*Asterisks denote cases reported in this part. Bold figures indicate part number,



ii

*Sitalpore Sugar Works Ltd., Garaul v. State of Bihar racs
Waman Balkrishna Bokarc v. Collector of Central Excise Nagpu o
v ) r ... 3-88
‘ AWARDS
Amba'das Eknath v. Narsinggirji Mills Co., Ltd., Sholapur
Kanaiyalal Paramdutt v. Rajnagar Mills Co., Ltd ’ A
. . 1-14

CUMULATIVE INDEX TO REPORTS OF CASES (Parts I to V)
[+]

Appellate Tribunal—Jurisdiction—N i
- X 1 —Necessity of i
}1051 of law—Right to interfere with decisig]ns of Is,lzllll))f)t:rngal Ko
An ustrial Court on facts —Industrial Disputes (Appellat TO‘.’” and
ct, 1950, section 7 ppetiate dribunal)
. 4-114

Bombay Industrial Relations A
A ct. 1946, i .
of change—Employer altering number of :/%?123314\3: é‘.IOtlce
machine—No change in total number of workmen V\; cther
change—Notice, whether necessary. —Whether
. 1-14

——Sections 78, 79—Reference of dis N
parties—Disputes regarding ‘change’?uﬁeatnoinéag??_r}zcourt by
claiming clerical scale of wages—Whether demand for Klploy?e
Interpretation of award of settlement—Right of e lc ange '—
approach Labour Court—Limitation mployer to--

-+ 3-90

Bonus—Computation of available sur

! k plus profits—Princi

blocked up in foreign country—~Whet}I)1eor ;ioﬁcfllnglple§hM0ney
Bad debts—Deduction of, from gross profits e excluded—

*_.—Computation of distributable sur . cee 1-1

; : ) plus profits— Principles - R

on paxfd up and working capital—Whether can be lirrllerle):lefssed ].\etum
case of special industries—Tea industry —Award of bonus in th_e
of efficiency of workmen—Whether justified onus on basis

¥ - —Nature of---Bonus pavable a .. ,
awarded by Industrial TribunalDistinetinn e, bonus
awarded by Tribunal--Whether ’wages’._.Wheth)etween——Bonus
proPceed before Payment of Wages Authority for reer workman can
—Payment of Wages Act, 1936, sections 2(vi) and *;C;Very of bonus

194

Closure—Dispute regarding r . 167
® g 1g retrenchment compensati
:Vtr}ilgl}l?rr_blndlllstnal dlsputef‘whether cagbbzatrlé)fx;r(indclosure“
ibunal—Industrial Disputes Act, 1 crred to Indu-
25FFF » 1947, sections 2(k), 2{o0)
- 1-37

Constilution of India, art 226 icati '
Ewar d of Industrial Tribunal~Natl}£é)hg?tﬁ?' f?r writ to quash
ourt can order remand to Tribuna] ief—Whether High
... 4-11 4

C. P. & Berar Industrial Dis
) ute
ie_agh(t)n }39.——Referenc.e of ixﬁiust:ialsdeiélt)ﬁ?anf ACt'. 1947,
by d?sc Uf. existence of dispute—Conditions stiny] tndust
i ?u e—Whether matters questionable in 1():1(1)3 oa for

——Section 16(5)—Revision of order of L Lot law
qu‘?rs of State Industrial Court—W
missioner may be entered with

: . 1-1
. abo_ur Commissioner— . 7
en decision of Labour Com-

... 3-83

*Agterinks denote cases rg in thi
ported in this part, Bold §; i
3 gures indicate part number

iii
PAGE

ermination of service on one month’s notice—Termina-
tion preceded by charge-sheet and enquiry into misconduct—
Whether termination can be deemed to be dismissal for misconduct
—Terms of order terminating service, how far decisive ...4-140

Factories Act, 1948, Section 2(1)—' Worker ', definition of—
Whether includes independent contractor or employee of indepen-
dent contractor— Worker’ and contractor distinguished—Sattedars
employed to - manufacture bidis—Whether “workers’ ...3-103

Industrial dispute—Parties—Employees retiring before reference of
dispute whether included—Whether award can be made in favour
of such persons—C.P. & Berar Industrial Disputes Settlement Act,
1947, section 2(10) .. 1-17

_Refeference of dispute to Industrial Tribunal—Question whether
‘industrial dispute '—Decision

dispute is ‘individual dispute’ or ‘in
of—Proper forum-—Reference of dispute regarding dismissed work-
men—Validity—Appeal regarding sanction of Tribunal under
section 33 pending before Court—Whether bar to reference of dis-
pute as to merits of dismissal. ... 3-96
—__Reference to Tribunal—Matters covered by award still in force—
Whether can be referred to Tribunal—Industrial Disputes Act,
1947, sections 10 and 19 ..4-128
— —_Withdrawal of certain demands by workmen—Withdrawal ircor-
porated in award—Effect—When workmen can raise fresh dispute

on withdrawn demands ...4-128

Industrial Disputes Act, 1947, Section 33—Application for per-
mission under section 33—Whether should state nature of punish-

ment—Scope of decision by Tribunal—Duty of Tribunal to give

permission when there is no victimisation and misconduct is proved. 1-31
———Section 2(k)—Industrial Dispute’—Scope of definition of—‘Any

person’ meaning of —Whether includes persons who are not work-

men— Tests—Dispute regarding termination of service of doctor of

tea estate—Dispute taken up by workmen of estate—Whether
e 2741

‘industrial dispute’.
— —Section 10--Reference of dispute for adjudication—Discretion

of Government—Interference by Courts—Transfer of dispute from

one Tribunal to another—Whether permissible ...4-145
*____Sections 10, 20 (3). 33-—Reference of dispute to Industrial

Tribunal—Date of commencement of proceedings before Tribunal—

When order of reference becomes effective.
% _Sections 33, 33A—Contravention of section 33—Transfer of

dispute to another Tribunal—Effect—Whether complaint under

section 33A lies to second Tribunal—Dispute concerning manual

workers only—Clerical workers, whether “ concerned in dispute’. 157

aning of —Municipality—Governmental and commercial
ty of Industrial Disputes Law to commercial
determine whether activity falls within
—C. P. & Berar Industrial Disputes Settle-

Discharge—T

1
i

157

Industry—Me -]
activities—Applicabili
activities—Tests to
definition of ‘ndustry’
ment Act, 1947, section 2(14)

*Astorisks denote cases reported in this part., Bold figures indicate part pumber,

1-17



iv
PAGE

Industrial Tribunal—Restricted jurisdiction—TFail
bring lack of jurisdiction to notice of Tribunal—l};,l;fic(;f—-l\);/riltzth::?

bar to petition for writ to quash award 4-1
—-Pgocedure~—Evidence tendered in sealed cover.._Considerati(‘)‘I; T
0
.4-134

———]Jurisdiction—Adequacy of compensation for retrenched
referred—Whether Tribunal can go into legality of re:ren‘:gxr::rﬁ
——Lack of Jurisdiction not brought to notice of Tribunal-——Whether
can be ground for quashing award in petition for writ 4-145

*Misconduct—Punishment by management—Ref is
to Inclust_rlal Tribunal~»]urisdictio§ of Tribunalir—%r&llclfet?lferd::salr)lute
into merits of case and interfere with punishment—Objection tgo
jurisdiction of Tribunal rot raised before Tribunal—Whether .
be raised before High Court on writ petition. e can 182

Reinstatement—Effect—Employee re-instat
. . ~ . - g ed 1
dlsmlss_al——bubsequent termination of serv?crza ?Jel%eearl Czrglz:;nst

of service—Whether valid—Rights of employer ae 3-88

“Retrenchment” —Mecaning of —Termination of
contract of i
Z—(XV)hether retrenchment—Industrial Disputes Act, 1947 :eecr:ril(():g
0 )
——Meaning of —Termination of contract i oA
of service u i
orders—.Whe.ther retrenchment—Enquiry, whethe;l diicztszgf HE
Industrial Disputes Act, 1947, section 2(00) y 4-134

Termination of service—Dismissal for misconduct and termina-
tion of contract of service distinguished-—Termination of service
in accordance with standing orders—Necessity of formal enquir
—Bombay Industrial Relations Act, 1946 8 y4 114

N ..
Wa?egs_cgl&e——tMmlmum wages fixed under Minimum Wages Act
v;;(;;r L ecci;\r,;/hgglher prlr(acludef, raiilsing of ‘industrial dispute’ b};
—C )y workmen for higher wage—Wheth
referred as ‘industrial dis ’ fal T e oanria
1 : pute’ to Industrial Tribunal— i
Disputes Act, 1947, sections 2(k) and 10(1). ribunal—Industrial 164

- . .
Wo;leuOI:chS ]Pc;l:)rvniaI'ISts (Conditipns of Service) and Miscella-
neous Prov Is1o_nt1 Act, 19585, section 17— Authority acting
under amount7l' _]urlsdxctlon of_—Whether confined to determina

b it ot c afxmeq under valid award or order—Whether can

s of claim of employee—Appointment of Industrial

Tribunal 4s Authori :
jurisdiction, rity under section 17—Whether enlarges

174

As -] .
rlSkB deno e cases reported 1 hl P gures lndl 1 T
* AR te ¢ (] n this art B()l(l ﬁ cate pal't numbe .

1958-59] NOTIFICATIONS 193

THE INDUSTRIAL DISPUTES (BIHAR AMENDMENT) ACT, 1957.
(Binar AcCT VIIL oF 1958)*.
[Received the assent of the President on March 7, 1958.]

An Act to amend the Industrial Disputes Act, 1947, in its application to
the State of Bihar,

Be it enacted by the Legislature of the State of Bihar in the Eighth

Year of the Republic of India as follows :—

1. Short title and commencement.—(1) This Act may be called the

Industrial Disputes (Bihar Amendment) Act, 1957.
(2) Itshall come into force at once.

Amendment of the First Schedule fo Act XIV of 1947.—In the

2.
(X1IV of 1947), the

First Schedule to the Industrial Disputes Act, 1947
following item shall be added, namely : —
«11. Oxygen and Acetylene.”

U.P. Industrial Disputes Rules, 1957 —Amendments.
Notification No. 1265(ST)/XXXVI~A—;Ioz(ST)-57 dated March 27, 1958.%
In exercise of the powers conferred by section 23 of the U.P. Industrial
Disputes Act, 1947 (U. P. Act no. XXVIIT of 1947), the Governor of Uttar

Pradesh is pleased to make the following amendments in the U.P. Industrial
Disputes Rules, 1957, published with notification no. 1465-(ST)XXXVI-A—

(102)(ST)-57, dated May 20, 1957 :
AMENDMENTS.
r. In sub-rule (1) of rule §—
(i) between the word «and” and the words “shall be delivered”, the

words "copies thereof” shall be inserted ; and
(if) the words “in triplicate”, occurring between the words «post”

and “to the authorities”, shall be deleted.

2. In rule 10—
(i) between the
ing, the word «Board”

(ii) for the word “or’
Court”’ and «Tribunal” comma shall be substituted,

words “the” and ~Labour Court”, wherever occurr-

shall be inserted ; and
* wherever occurring between the words “Labour

3. In sub-rule (2) of rule 16—
(i) for the words <such an application must be supported by an
affidavit stating the cause of his absence” the following shall be substituted:
«The Labour Court, Tribunal or an Arbitrator may require the party
to file an affidavit stating the cause of absence’’; and
#Bihar Gaz., Extry., 5-4-58, p. 2-
tU.P. Gaz., Extry. 27-3-58, p. I.
S—26
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{ii) between the words ~affi it’
). € idavit” " »
words “if any” shall be inserted it” and rshall be filed” commas and the

4. Inrule 40—

(1) ;dd t.h;a (f}oliowing proviso at the end of sub-rule (1)
“Provided that no officer of i -
o roppaira . of a federation of unj i
Labmﬁ- Cen _thg parties unless the federation 1 ’111035 e entitled
ommissioner for this purpose” 143 been approved by the

2
(2) after sub-rule (2) add the following as sub-rules (3) to (8
- 0 (8):

“(3) An application fo
: ra
representing t ie pproval of a fed ' 1
represer Fog hg(pﬂr tics before a Board, Labour oo .et:ratlox} _Of unions for
r.m X to the Labour Commissioner - rt and Tribunal shall be
Provided that no federation .
approval unless a period of {wo year

of unions shall be entitled o
a
y On reneiog o o ¥ s has clapsed since its formatiogply or
Commbsioner ot of & appiication under sub.rule (3) abo |
the federation or re’ject fffe Zl};ljl)\ilixc]gt'SUCIlIenquiries, b de‘;zls{gf aLabour
name shall be notified in the ofﬁciallm‘]. e oheri son | fove i
o o . s approved its
informed of the position in writing by tl:cl)hl th)l(l)irwése th? e shall be
Prad égl)l The Labour Cgmmissioner 01: the ‘ ar of Toate Ur
» May at any time before or after a feq

() intimate to th
Trade Unions, Ut e Labour Commissi
‘ Utt L ssione :
its Head Office airdpfadesh, in Form XXI ever; il?z(: o e Registrar of
bearers) within in the Members of the E Longe i th.e address of
(b) sub seven days thereof ; ang xecutive (including its office-
ubmit to the Lab
Trade Unions, U aoour Commissi
: Ut ‘ issione i
Unions affiliated to ?trinpge:)(i;rsxhk)g’ December glan;iwio . I{?'glts tF?YIOf
I: : ry year a list of the

Sub-rfﬁl Aparty aggrieved by the order of
(4) or (n may within one mgn

such orde
the matt T prefer an appeal before the St
er shall be final and binding.” 2 » whose decision in

5. After rule 43 add
the followin
g as new rules 44 and
45"

“44. Intimati ;
or lock-out, referred ign' of strikes and lock-outs ~An intimati
Bt ST oowed to :jn §ub-section (3) of Se;:tion 6mSt1mat10n of the strike
elivered personally or fOrwa;dédsgau be given in
y Tegistered post

to the State Govern
ment, th ;
Officer of the area concerned ® Lebour Commissioner and'the Concilj
. tliation

45- Notices Of S 71: £S /lnd o¢ -01458 ~(X lhe n()tlce Of Strlkes referred
. . I3 k l k 43, .
tO n Sub-—seCtIOH (I) Oi SO( ti()n 6-5 S lall be( g)'lve”—- .

s '
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(¢) Where there is a registe
President or Secretary of such union
of unions, approved under sub-rule
affiiated ; and

(b) Where there is no registered tra
seven representatives of workmen duly aut
meeting specifically held for the purpose.

(z) The notice, referred to in sub-rule {

Manager andjor the Chief Executive Officer of the industrial establishment
and shall be delivered personally or by registered post. Copies of such
notice shall be delivered simultaneously, either personally or by registered
post, to the State Government, the Labour Commissioner and the Concilia-

tion Officer of the area concerned.
(3) The notice of lock-outs, re

red trade union of workmen, by the
or by an office-bearer of the federation
(4) of rule 40, to which such union is

de union of workmen, by at least
horized in this behalf at a general

1) ‘above, shall be given to the

ferred to in sub-section (2) of section 6-S,

shall be given by the Manager andfor the Chief Executive Officer of the
industrial establishment to the President or Secretary of the trade union of
workmen of such establishment and where there is no such union by affixing
it on the notice board of the establishment at a conspicuous place. Copies
of such notice shall be delivered simultaneously, either personally or by
registered post to the State Government, the Labour Commissioner and the

Conciliation Officer of the area concerned.”
6. At the top of Form II, for the figure “ 3
us_A(s)" .

7.
figures “5-A(6)
8. At the top of Form V, fo

9. Substitute the following for Form VI:

(4) " substrtute the figures

At the top of Form III, for the figures 5(5)" substitute the

y the figure «4” substitute the figure “5”

FORM VI
(Section 5-C and rule 10)
REGISTERED ACKNOWLEDGEMENT DUE

SUMMONS

Before the Conciliation Board.........
Tribunal..coecerieveneenes
Conciliation Board/Adjudication Case 00...........

To
(1) The Manager,

....................................

....................................
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Whereas an industrial dispute between..,...... . and its workman/

workmen has been referred to, Jhl S ;Boqrrd . Ichr C,If’.l}l,se..i} (_)f,G,' O;\_IP,@S
This Labour Court/Industria] Tribunal, under
(ST)/XXXVI-A--112 (ST)-1957, dated December 31, 1957

section 4-K of the U, P, Industrial Disputes Act, 1947 (U, P. Act no. YOU
KXVILL of 1947) vide G. 0. No...... . dated................

are hereby summoned to appear before the Board/Labour Court/Industrial
Tribunal in person or through a duly authorized representative in  accor-
dance with rule 40 of the U, p. Industrial Disputes Rules, 1957, on the
.................. day of..................at.....................a.m,/p.m. to answer ali
material questions relating to the sajd dispute and you are directed to
produce on that day all the books, papers and other documents and things
in your possession or under your contro] in any way relating to the matter
under enquiry and investigation. Your written statements, if any, should
also be presented to the Board/Labour Court/Industria] Tribunal in duplicate
on the date specified above,

...............

2. The attention of al] concerned is also drawn to section 6-E of the
U. P. Industrial Disputes Act, 1947, for strict compliance.

.................................

Dated.................. I95...... Chairman, Conciliation Board
Presiding ficer[Registray
Labour Court)Industrial Tribunal,

10. InForm VII for the words “a copy /certified copy”, occurring
between the words ~the undersigned for” and «of the marginally noted”,
substitute the words, a certified copy”.

IX. In Form XIV after the word ““Tribunal” 4dg the words «Chajr..
man, Conciliation Board”. 1 .

12.  After Form XIX add the following as new Form XX, XXI, XXI1
and XXIII.

FORM XX
[Section 6-I(3) and ryje 40(3).]
APPLICATION FOR APPROVAL Of 4 FEDERATION
To

The Labour Commissioner, U, P,
Post Box No, 220,
Kanpur,

Sir,

I. We hereby apply under rule 40(3) of the U. p, Industria] Disputes
Rules, 1957, for the approval of Federation under the name of

2. The address of the Head office of the Tederation is

..............

I
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i i i .onday of.........

. The Federation came into existence on Fhe ........... '
19 Y e as per resolution passed in a general meeting of the
representatives of the Constituent Unions held on............... I0iiiiiierneannis

(copy enclosed).

4. The list of persons who participated in the above general meeting

is given below :

Serial '
number participants

Names of the Name of the Constituent Residential Remarks
Union of which they address
are members

office bearers of the Federation is also given below :

Serial number

5. The list of members of the Executive Committee including the

Date of appointment
Remarks

Designation in Executive
Address
Occupation

Name
Age

6. A list of registered trade unions affiliated to the Federation is also

given below :

Serial number

Name of the

Presi-  Secre-
dent tary

No. of affiliation
Date of affiliation

Remarks

Name of the Union
Registration number
Date of Registration
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7. Two neatly typed or printed copies of the Constitution (Rules) of the
Federation are also cnclosed*.

Yours faithfully,
Date........cccoiiiiriiiiii e Signature of the President

........................

....................

*All enclosures should be duly signed by the Secretary of the TFedera-
tion under its official seal.

FORM XXI.
[Section 0-I (3) and Rule 40(b)(a))
Part A
Intimation of change of address of the head office of an approved Federation
Name of the Federation.................ccooei i oiein L

Number and date of notification under which approved
Address

...........................................................................

. Notice is hereby given that the head office of above mentioned Federa-
tion has been removed from...................... and is now

situated at.................oooee (City or Town or District). w.e.f

Dated........................... Signature of the Sccretary.
Parr B
Intimation of change in the Exccutive Committec of an approved Federation

Thf: following changes in the Executive Committee of the above-named
Federation have been made on

...........................................
..............

PARTICULARS OF EXECUTIVE COMMITTEE MEMBERS RELINQUISHING
OFFICE

Name Office held Date of relinquishing Office

Remarks

e,

PARTICULARS OF NEW EXECUTIVE COMMITTEE MEMBERS

) APPOINTED
Name Age Designation in  Address Occu;ﬁlar—{hﬁa‘tghof " Remarks
Executive appoint-
ment

Stgnature of the Secretary.
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To

i Serial number

(1) The Labour Commissioner, U. P.,

Post Box No. 220,

199

Kanpur.
(z) The Register of Trade Unions, U.P,
Kanpur.
FORM XXII
. [Section6-1 (3) and Rule

40 (0) (b))

List oF THE UNIONS AFFLIATED TO THE FEDERATION,

Name of the Federation........cocooivnnen,

As required by rule 40(0) (b)
1957, the names of Unions affiliated to t

Presi- Secre
dent tary

Registration number
Date of Registration

* Name of Union

———

To

1.

2.

The Labour Commissioner, U.P,,
o Post Box No. 220,
Kanpur.

The Registrar of Trade Unions,
Uttar Pradesh,
Kanpur.

Name of

................

of the U.P., Industrial DiSput'es Rules,
he above-named Federation as on

i below :
315t December, I0...cvieierirmmmannesenee are given

o

g 3

s 3

— —

= &

- Trea- &E o
-

surer - °
© ¥}

. -~

S «

Z A

Remarks

Signature of the Secretavy.

Seal of the Federation.
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S g égg%g | = ! 1 [In THE CarcurTa HIGH COURT)
FEEARAS i ‘ } BIRENDRA KUMAR CHATTERJEE AND OTHERS
spegE8y. g
8% §o°0 25, | J . RELIANCE JUTE MILLS CO., LTD.
Sg4% % 3 T | Lakiri and Mitter, JdJ.
nEBg 82285 !
; GO LWER & | August 23, 1957.
$EL8YE i 1 INDUSTRIAL DISPUTES ACT, 1947, SECTIONS 33, 33A—CONTRAVEN-
Bt 2;5% o o TION OF SECTION 33—TRANSFER OF DISPUTE TO ANOTHER TRIBUNAL—
SERERS | EFFECT—WHETHER COMPLAINT UNDER SECTION 33A LIES TO SECOND
95455 | TRIBUNAL—DISPUTE CONCERNING MANUAL W(,),RKERS ONLY—CLERICAL
S 5 % | WORKERS, WHETHER ‘' CONCERNED IN DISPUTE -
o B gggg ® ; INDUSTRIAL DISPUTES ACT, 1947, SECTIONS IO, 20 (3, 33—
) gﬂ cHR=R REFERENCE OF DISPUTE TO INDUSTRIAL TRIBUNAL—DATE OF COMMENCE-
3 2 $5355 % 7 J MENT OF PROCEEDINGS BEFORE TRIBUNAL—WHEN ORDER OF REFERENCE
p 5 _ag gvvgg 'y | i . ! BECOMES EFFECTIVE. . .

. 2 3 s? S22 E 12 ER ‘ Where an industrial dispute which kad been referred to am Industrial
2 E ; —E 82 ;5*2 3 3,7 ; Tribunal under section 10 of the Industrial Disputes Act, 1947, is transferred
Mo § PEaEdamsSd ‘ to another Industrial Tribunal, the previous order of reference comes to
» 5 & - . : an end and a new order of reference comes into existence by the order of
5 - g transfer. Under section 33A of the Act, an application can be made by the
e "2 - £°% © | aggrieved workman only to the Tribunal before which the proceedings were

S 8 = | ‘ pending at the time of contravention of section 33. Therefore, where there is a
g g . = ‘ transfer of the industrial dispute from one Tribunal to another, no complaint
- E g 8 - | under section 334 will lie to the second Tribunal in respect of a contravention
§'§?§ f of section 33 which occurred during the pendency of proceedings before the
“52 . v f first Tribunal. .
B3 ; An order of the State Government does not become effective and com-
. S 3;.3 D e | plete until it is authenticated in the manner laid down in article 166 (2) of the
A ! Constitution of India. Even if an order was passed by the Minister for
| 5 wa f Labour directing the reference of an industrial dispute to an I ndrfstrial Tribu-
| §35 [ j . nal, the order is ef fective only from the date when the order is signed by the
K1 %‘3 | Secretary or Joint Secretary to the Government and not from any earlier date.
,’ - | Where the industrial dispute veferred to an Industrial Tribunal con-
I 29E g cerned the manual workers who had been retrenched and the compensation to
] a°A P which they were entitled, the clerical workers of the concern cannot be said to be
‘ Swp : L4 workmen * concerned in the dispute " for the purposes of section 33 of the Act.
i Civil Revision Case No. 1500 of 1957.
f EEE ‘ " M. N. Saha and Bijoy Bose for the workmen.
l Z g?é ! ‘ Niren De, D. K. Bose and JJ. K. Ghose for the management.
- R—at1
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JUDGMENT

LaHIRIL, J.-—This is a rule under arti 2 ituti
the.instance of 32 clerical employees of i?ci?iar‘?x‘Ze th::lee ;‘;;Stlgltloi N
ag.ams‘t an a“vard made by the Second Industrial TribunalS Co.l’ oy
rejecting their application under section 33-A of the Industriz;l Da' utes
Act on the ground that it had no jurisdiction to deal with that lspIl'ltes
tion. The facts which are material for the determination of ha'pp vee
may be briefly stated as follows: e e
) As a result of closing down of 301 looms of the Reliance Jute Mill
Co., Ltd., a large number of mechanical workers of that mill -
'retrenc.hed and, at the instance of the retrenched mechanical WorkerWere
m'dustrlal dispute was raised and it was referred to the Seventh I Sci .
trial Tribunal by Order No. 3452-Dis/D/7L/5/55 bearing the d ; ;SI;
August, 1956, and signed by the Joint Se .retary to the Govern e tf
West Bengal on the 10th of August, 1956. By Order No 4“;2;3);’
D/7L-5/5§, dated the 17th September, 1956, the State Gover.nment 'S/
supersession of the previous order, referred the dispute to the S ‘ 13
I.ndustnal Tribunal. On the 27th September 1956, th " 'econ
filed an application before the Second Industrial‘ Tribu,nal ;llpe'tltloners
they had 'been discharged by the opposite party on the 8th ngu;f ot
1956, dgrmg the pendency of the proceedings before the Seventh ;g;“’
;:;i "i‘r'lb]u;aLb witlhou;ci express permission in writing of the Se\:]enuti

strial Tribunal and, as such, the opposite party had contrav
provisions of section 33 of the Industri i Ven'ed Fhe
filed. by the petitioners was under secz;ZLD;;%Zteso? Ct;e Z?e app'lcicatlon
Agalnst. the application filed by the petitioners two prelimci)tz:ial ACt.
were raised on behalf of the opposite party. The first point WZ o
effect' that the industrial dispute between the petitioners y :10 the
zplt)osne pa;lrty ;:Ld been referred to the Seventh Industrial "?':ibuzl:;

ot on the 7th August, 1956, but on the 10th Au

which date the order of reference was act i B 'on
Secreta‘ry. Tl.le second objection was onctllml:n;,rosliilclle?hatyththeS Joint
Industrial Trlbgnal, before which the application undere eC‘?nd
33-A had been'flled, had no jurisdiction to deal with it inas hsecnon
act alleged against the opposite party had been commit’ted Irtl:u(;h > 'the
:illen -;:e lproceeccliijngdw;;ls pending before the Seventh Indusirial ?T'rtilbntlxe

; e learned Judge of the Second In i i .
secox?d object'ion raised on behalf of the g:;:)rslxii ?)-;E; Iﬁithl?:sug - tlhe
the first. Against that order the petitioners have obtained the preszzir:uf:

' On behalf of the petitioners it is contended that when an industrial
dispute is transferred from one Tribunal to another the order of

~
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transfer confers on the transferee Tribunal all powers which vested in
the original Tribunal. Itis contended that the power to deal with an
application under section 33-A vested in the Seventh Industrial Tribunal
to which the reference had been made by the State Government, and,
with the transfer of the reference from the Seventh Tribunal to the Second
Tribunal by the order, dated 17th September, 1956, the power to deal
with the application under section 33-A had also been transferred. This
argument seemed to be very attractive at first sight, but on closer
scrutiny, it is found to be without substance. The Industrial Disputes
Act, as it applies to Bengal, does not contain any provision enabling the
State Government to transfer a reference from one Tribunal to another
but the power is exercised by the State Government under section 21 of
the Indian General Clauses Act. The actual words by which the

transfer was made are as follows:

e whereas under the Government of West Bengal,
Labour Department, Order No. 3452.Dis/D/7L-5/55, dated the 7th
August, 1956, the said dispute was referred to the Seventh Industrial
Tribunal.......cooeueneen and whereas it is expedient that the said reference
should be withdrawn and the said dispute should be referred to another
Industrial Tribunale....ococveeiiiane now, therefore, in exercise of the powers
conferred by section 10 of the said Act, read with section 21 of the
General Clauses Act, 1897, and in supersession of the aforesaid Order
No. 3452-Dis/D/7L-5/55, dated the 7th August, 1956, the Governor is
pleased hereby to refer the said dispute to the Second Industrial

"

Tribunal......ocoveenienrnnn

The plain effect of this order is to cancel the previous order of
reference and to make a fresh order under section 10 of the Industrial Dis-
putes Act. The Second Industrial Tribunal derived its jurisdiction under
the second order of reference. dated the 17th September, 1956. It is not
as if a pending case is transferred from one Tribunal to another, but the
true position is that the previous order of reference came to an end with
the order of withdrawal, dated the 17th September, 1956, and a new
reference came into existence by the order of transfer made on that date.
Section 33-A provides that if “anemployer contravenes the provisions
of section 33 during the pendency of proceedings before the Tribunal.
and employee aggrieved by such contravention may make a complaint in
writing in the prescribed manner to such Tribunal.” The word “such™
has reference to the Tribunal before which the proceedings were

In the present case upon the allegations made by the peti-
3-A the act alleged against the

1956, on which date

pending.
tioners in the application under section 3
opposite party was committed on the 8th August,
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the proceedings were pending before the Seven
th Industri i

gzgs:gtéeer;ilil 1tthhe t.:S;cond Industrial Tribunal which derisv:(liailts.l;:rbi:c‘l‘ial.
o el vich o eSreference under the order of the State Governmeni-
e T o degtember, 19?6, had no jurisdiction to entertain,
o canon the v tl?e betitioners.  The view taken b

e Industrial Tribunal on this point Ry the
commed appears ta be

M. De, i i
the lonerd ;c?g;;ez??f fgr the opposite parties. has also contended that
e e Judge Ie gcond Industrial Tribunal was wrong in over-
ruling the Augustuitggge first order of reference was really made not on
e of g ,t % \ bgt on the 10th of August, 1956. The learned
Jhdge of che In \Ls rial Tribunal has held that the order was passed b
Wt e m;cthar%e l;)f ;he Labour Department to the Government o};
by Dengal on e 7th of August, 1956, though it was actually signed
ot o S }:etar;:i on the 10th of August, 1956, According tog th
pearned J. pas;ed ebyo:herbiit;::e): .effc;ctive on the date on which thi
o : ’ -in-charge of the Labour
> 51 r:(})lte f;:z vt::tt 1tthwas signed ona later date by the ]oinlt)gzzet:rtl;em
s brevent | eD order frpm becoming effective from the 7thrc5>’£
boey (‘;ovet,;men: e ?das pointed out that the order passed by the
Siate Goverame thc,ou not become complete till it was actuall
authentica fe manner contemplated by article 166(2) of hy
co tution, Article 154 of the Constitution provides th :) the
Shalclut;ve power of the State shall be vested in the Go ; t§
e .exe_rused by him either directly or through offi vemml; i

nate to himin accordance with the Constitution . Article 1;?;8 o O'rdl_
that orders and other instruments, made and executed i porovides
of tl?e' Governor, shall be authenticated in such mann rn che name
speclﬁeq in rules tobe made by the Governor. With gy be
authentication the following rule was made by th oard fo the
bt y the Governor of West
e o j:;;{tirtci;ss ojfth;l (;J;W:;Sd .conferred by clause 2 of article 166
made in this behalf, the Governor 1:; S;Zi:tiss‘i: O e Tiovious ru'les
made make the following

2) " i i
(o sign (a n) Orcsizrf m .c‘ases w?erlel an officer has been specially empowered
such order or instrument s of the GOVernment of West Bengal, eve
r instrument shall be signed by either a Secr RS
Secretary, a Deputy Secretary, an Under Secretarv o ey, @ .Jomt
Secretary to the Government of West Bengal and s 3;1 f_ . Assistane
be deemed to be the proper authentication of such ol:'fiersmgnalcure 5‘%1311

...........
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This is Rule No. 2256 A.R. dated the 25th August, 1951. The
combined cffect of clause (2) of article 166 of the Constitution and the
aforesaid rule is that the order of the State Government does not become
effective and complete till it is authenticated in the manner contemplat-
ed by the Constitution. In the present case, the date of signature of the
Joint Secretary was the 10th August, 1956. We are accordingly unable
to hold that the order, of first reference became effective before the
date on which it was authenticated according to article 166(2) of the

at is, before the 10th August, 1956. It is true that in

Constitution, th
ious order is referred

the order, dated the 17th September, 1956, the prev
to as an order, dated the 7th August, 1956, but this wrong reference in
the second order will not make the first order constitutionally valid
before the 10th August, 1956. We accordingly bold that the order of
first reference became valid and effective on the 10th August, 1956, on
which date it was signed by the Joint Secretary. Accordingly, the act
complained against the opposite party took place before the pendency of
any reference before any Industrial Tribunal. Mr. De has also invited
our attention to section 20, sub-section (3), of the Industrial Disputes
Act which defines pendency of a proceeding before a Tribunal. This
section provides that a proceeding before a Tribunal shall be deemed to
have commenced on the date of the reference of the dispute for adjudica-
tion and shall be deemed to have been concluded on the date on which
the Award becomes enforceable. In view of the fact that the order of
reference under section 10 of the Industrial Disputes Act was signed on
the 10th August, 1956, we hold that the date of the reference of the
dispute for adjudication to the Seventh Industrial Tribunal was the 10th
of August, 1956. Accordingly, we hold, in disagreement with the learned
Judge of the Industrial Tribunal that the application of the petitioners
is liable to be thrown outon the ground that the acts alleged therein do

not constitute a contravention of section 33-A of the Industrial Disputes

Act.

Another point came 1nto prominence in course of argument before

this Court. It appears that as a result of the closing down of 301 looms.
chanical workers of the opposite party were retrenched and it
was at their instance that an industrial dispute was raised and referred
by the State Government to the Industrial Tribunal. The petitioners
who are clerical employees did not raise the industrial dispute which
o the Industrial Tribunal. According to the allegations
made by the petitioners they were discharged from service by the opposite
party on the 8th August, 1956. Thereupon two applications under section
33-A were filed before the Industrial Tribunal, one by the petitioners
which gave raise to Case No. 149 of 1956 and the other was Case No. 150

certain me

was referred t
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of 1956 which was started by one Kshitish Chandra Sarkar and 14
all of whom were mechanical workers. The mechanical work others
star‘tc'ad Case No. 150 of 1956 did not press their applicat'Or “?;5 e
petitioners who were applicants in Case No. 149 and who w o ;lt 'the
employees. of the opposite party, pressed their claim and iteirethC e
have obtained the present rule, The questions that were referS degl W?xo
State Government to the Industrial Tribunal for adjudi on in e
order of reference are these: Judication in che
o c11 hWhethgr the management are justified in closing down 301
;an“;her;by discharging a large number of workers.
e sg;;g::s;_lﬁmen thus involved are entitled to retrench-
) The qu?stion therefore arises whether the petitioners are work
concerped in the dispute” within the meaning of sectio 330r oo
Industr?al Disputes Act. Upon the facts alleged it is quitencl a i ;he
th?y did not take any part in raising the industrial disputee rdtf P
quite clear that the industrial dispute was raised by the a; IF o
workers who started Case No. 150 of 1956. » mechanical
Mt. Saha appearing on behalf of the petitioners has ¢
thaF thg petitioners were also workmen concerned in the dis u:O%tended
their discharge was consequential to the closing down of 3()1; lon e'cause
the retrenchment of the mechanical workers. We are not, } m% o
prepared to accept this contention as correct. Sections 33‘ ‘Od“;"ef,
foford s'tasutor.y lpr(ci)tection against victimisation during the 2;)relnde?r,x-c?'
an industrial dispute before a Tri '
Products of India Ltd. v. Rukmaji Bala,r 15\9“51;-7 II:nJ tlge7cla6se Igf Avtomone
the following observations : R 716 Des . made
“ The object of section 22 of the 1950 Act like that of section 33
of the 1947 Act as amended is to protect the workmen conc di
d?sp'ut&'as which form the subject-matter of pending proceedingseme' o
V%Ctlmlsation by the employer on account of their having raised i dagan'm
disputes or their continuing the pending proceedings.” neustrial
’ .In. the present case it cannot be said that the petitioners
v1§t1mlsed by the employer by retrenchment on account of their h ine
raised an industrial dispute or on account of their conti wing. the
industrial dispute before the Industrial Tribunal W e
to hold,. therefore, that the petitioners are person's “con:erz::eed ?:atbliz
il‘s:[t).ute within the meaning of section 33 of the Industrial Disputes
. The same conclusion can also be reached from another poi
view. Mr. De appearing on behalf of the opposite party poinlt) ént o
that the Tribunal had made its final award on the dispute whiech \(:'l;:
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referred to it for adjudication and that award was published in the

Calcutta Gazette, Extraordinary, on the 1st April, 1957. By that award
the Tribunal has held that the employer was justified in closing down
301 looms on economic grounds and that it was also justified in
discharging the workers. It has also awarded compensation to the
retrenched workers under section 95.F of the Industrial Disputes Act.
Mr. De contended that as a result of this final order in favour of the
employer, the application filed by the petitioners under section 33-A has
If the petitioners are parties to the industrial
dispute, they are bound by the award, with the result that they
cannot press the application under section 33.A and this Rule has
become infructuous after the publication of the award on the
1st April, 1957. In order to get rid of this difficulty Mr. Saha
contended that the petitioners are not parties to the industrial dispute
and as such they are not bound by the award. If they are not parties
to the industrial dispute, it is difficult to see how they can be persons
concerned in the dispute within the meaning of section 33. The
petitioners cannot have it both ways. They cannot be permitted to say
that for the purpose of continuing the application under section 33-A they
are concerned in the dispute and for the purpose of avoiding the effect
of the final award they are not parties to the industrial dispute. Upon
the facts appearing on the record of the case, however, we are inclined
o hold that the petitioners are not persons concerned in the dispute
within the meaning of clause(2) of section 33 and therefore they have
no right to maintain an application under section 33A of the Industrial

Disputes Act.

For the reasons given above,
order passed by the Second Industrial Tri
accordingly be discharged.

In the circumstances of t
bear their respective costs in this Court.

MitTER, J.—1 agree.

become infructuous.

we are unable to interfere with the
bunal. This Rule must

his case we direct that the parties should
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iIN THE KErRALA HigH CourT.]

BETHANY RUBBER ESTATE
v.
INDUSTRIAL TRIBUNAL, QUILON AND OTHERS.

M. S. Menon and Varadaraja Ivengar, JdJ.
March 20, 1958.

WAGE SCALE—MINIMUM WAGES FIXED UNDER MiNIMUM WAGES
Acr, 19‘48-—EFFECT—WHETHER PRECLUDES RAISING OF ‘INDUSTRIAL
DISPUTE BY WORKMEN—CLAIM BY WORKMEN FOR HIGHER WAGE—
WHETHER CAN BE REFERRED AS ‘INDUSTRIAL DISPUTE TO INDUSTRIAL
TRIBUNAL—INDUSTRIAL DISPUTES AcT, 1947, SECTIONS 2(K) AND 10(I).

The fact that the minimum rates of wages payable to certain worbmen
has been fixed under the Minimum Wages Act, 1948, does not mean that
there can be no “industrial dispute’ regarding the proper wages to be paid to
those workmen. If the workmen do not accept the minimum rates of wages
fixed under the Act and ask for more, then there will be an ‘industrial dis-
pute’ which can be referred for adjudication to an Industrial Tribunal by the
appropriate Government under section 10(1) of the Industrial Disputes Act,

1947.
Original Petition No. 32 of 1958.
K. P. Abraham for the management.
Government Pleader and M. M. Abdul Kadir for the respondents.

JUDGMENT.

M. S. MENON, J.—The petitioner is a Superintendent of the Bethany
Rubber Estate, Ranni. The first respondent is the Industrial Tribunal
Quilon, the second the Rani Plantation Labour Union, and the third,
The State of Kerala. !

Certain disputes between the Management of the Rubber
Estate and their workmen were referred for adjudication under the
Industrial Disputes Act, 1947. The third of the five issues referred
was in the following terms :

* Should the time rate of system of payment of wages to the
workers now prevalent in the Estate be changed?”

The Tribunal considered the question in paragraphs 22 to 25 of the
award dated 30th September, 1957, and found the issue in favour of the
workmen.

The minimum rates of wages payable to such workmen had
been fixed under the Minimum Wages Act, 1948 (Act XI of 1948), and
the contention of the petitioner is that as a result the reference of 'issue
No. 3 for adjudication by the Government under section 10 of the

N 4
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Industrial Disputes Act. 1947 (Act XIV of 1947), and the award of the
Tribunal thereon are without jurisdiction and should be set aside.
Paragraph 7 of the affidavit in support of the petition states the conten-

tion as follows:
“The finding on issue No. III of the Award being ultra vires of

the provisions of the Minimum Wages Act (Act XI of 1948), and the
reference itself being wultra vires of the powers of the Government the
above Original Petition is filed to quash the finding on issue No. III of
the Award passed by the Industrial Tribunal in Industrial Dispute No.
5 of 1957 and all proceedings relating thereto by the issue of a writ of
certiorari and to stay the implementation of the Award in respect of the
finding on issue No. IIl by a writ of prohibition and/or by any other
appropriate Writ or Order".

We see no merit whatsoever in the contention urged by the
petitioner. The fact that minimum rates of wages payable to the
employees concerned had been fixed under the Minimum Wages Act,
1948, cannot possibly mean that there can be no *industrial dispute ”
regarding the proper wages to be paid to those employees within the
meaning of that expression as defined in section 2(k) of the Industrial
Disputes Act, 1947. A contention similar to the one urged before us
was raised and negatived in South India Estate Labour Relations Organisa-
tion by its Secretary, representing the managements of the 180 Estates v.
The State of Madras and Others, [1953] 5 F.J.R. 648.

The Madras High Court summarised the contention as follows:

«The contention of Mr. K. Kajah Aiyar, learned advocate for
the petitioner is that the Industrial Disputes Act, 14 of 1947, is a statute
dealing with Industrial Disputes in general whereas the Minimum
Wages Act, 11 of 1948, deals with one of the topics comprised therein:
the fixation of wages in the trades specified in Part 1 of the Schedule
to the Act: that, being a later enactment dealing with a particular
matter, Act 11 of 1948 supersedes eo extanti the earlier enactment,

Act 14 of 1947 ; and that fixation of wages cannot, therefore, be a matter

of reference under the latter Act. The question for determination then

is whether Act 14 of 1947 can be held to have been repealed by implica-

tion by Act 11 of 1948.”
and emphasised the *vital differences between the two enactments, both

as regards their purpose and their scope . It then pointed out that the
« law does not favour repeal by implication”, quoted with approval

Mazxwell’s statement : v
“ The language of every enactment must be construed as far as

possible in accordance with the terms of every other statute, which it

R—22
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does not in i "
does Editio:'x;;r.eizgirrar:dtnsc;cii;fzy or repeal”, (Interpretation of Statutes
* So construing the two statutes the position that emerges migh
thus be stated. The object of the Act 11 of 1948 is to en 4 h .
menF of living wages to workmen. The fixation is made frsc;;etth point
?f view of the workmen. The capacity of the employer does n : onter
1f1t0 the calculation. It may be that he cannot afford to pay at Oh et
fixed and may even be obliged to close down: but so long zl:s l};ea § e' .
to employ, he cannot pay less.  Vide sectiom 22. A rate fi :gntm;es
th.ose 'conditions has to be the ‘minimum’, and that is wh xits ;n o
n'unanon is entrusted to administrative authorities. Afte}; wa eeter--
fixed under Act 11 of 1948 it may happen that the workmen are ci Stale
to accept them, in which case no further question would arise II; en';
t}'1ey do not accept it and ask for more, then there is an ix'1d Ut' l1
fhsl.aut.e ;.and under section 10 of Act 14 of 1947, the Governmerllltsztr:
jurisdiction to refer it for adjudication by a Tribunal . s
In view gf our conclusion that the reference and the award
suffe.r from no infirmity as alleged by the petitioner, it is unne
con‘sl'der the contention of the second respondent t;) the effe ieslsxary o
pet'ltxor'xer is precluded from rising the question of implied receatl ;tfthe
us in view of the fact that he did not raise it before the TrIi)b lel(:re
chose to submit to its jurisdiction and take a decision. e
The petition fails and is hereby dismissed with costs. Advocate's

fee Rs. 100 ¢ :
dont No. 2 o respondents 1 and 3 togther and a like amount to respon-

<¥
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[IN THE SUPREME COURT OF INDIA.]

BALA SUBRAHMANYA RAJARAM
v

B. C. PATIL AND OTHERS.
Syed Jafer Imam, K. Subba Rao and Vivian Bose, JJ.
March 19, 1958.

BoNUS—NATURE OF—BONUS PAYABLE AS CONDITION OF SERVICE
AND BONUS AWARDED BY INDUSTRIAL TRIBUNAL-—DISTINCTION BETWEEN
__BoNUS AWARDED By TRIBUNAL--WHETHER 'WAGES'—WHETHER
WORKMAN CAN PROCEED BEFORE PAYMENT OF WAGES AUTHORITY FOR
RECOVERY OF BONUS—PAYMENT OF WAGES ACT, 1936, SECTIONS 2(vi)
AND I5.

Bonus which has been awarded by an Industrial Tribunal as a result of
an adjudication under the Industrial Disputes Act, 1947, cannot be said to be
in fulfilment of the terms of contract of employment and does not fall within
the definition of * wages' in section 2 (vi) of the Payment of Wages Act,
1936. Consequently, the Authority under the Payment of Wages Act has no
jurisdiction to entertain any petition under section 15 of the Act in respect of

such bonus.
F. W. HEILGERS & Co. ». N. C. CHAKRAVARTHI AND OTHERS [1949]

F.C.R. 356; 1 F.]J.R. 123, applied.

Civil Appeals Nos. 35 and 36 of 1954.

R. J. Kolah, B. Narayanaswami, J. B. Dadachanji, S. N. Andley and
Rameshwar Nath for the appellant.

H. N. Sanyal, D. H. Buch, N. P. Nathwani, R. H. Dhebar and
Naunit Lal for the respondents.

JUDGMENT.
The following Judgment of the Court was delivered by
Bosk, J.—These appeals arise out of petitions made to the Bombay

High Court under article 226 for writs of certiorari.

The appellant is the Manager of the Tata Mills Limited, which
carries on business in the manufacture and sale of textile goods in
Bombay and as such is responsible for the payment of wages under the
Payment of Wages Act, 1936.

The first respondent was the Authority under the Payment of
Wages Act at the times material to these appeals. The sixth respon-
dent is the present Authority. The Authority is entrusted with the
duty of deciding cases falling within the purview of the Act.
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The second, third, fourth and fifth respondents are employees in the
Mills. .

A dispute arose about a claim made by the operatives of the Mills
for a bonus for the year 1948. This was referred to the Industrial
Court at Bombay which made an award on 23rd April, 1949, and
awarded a bonus equivalent to four and a half months' wages subject to
certain conditions of which only the sixth is material here. It runs as
follows :

* Persons who are eligible for bonus but who are not in the
service of the Mill on the date of the payment shall be paid in one lump
sum by the 30th November, 1949. In such cases, claims in writing
should be made to the Manager of the Mill concerned.”

Those operatives who made a claim before the date fixed above
were duly paid but payment was refused to the third respondent, who
applied much later, on the ground that the condition subject to which
the award was made was not fulfilled.

The third respondent, thereupon, made an application before the
first respondent, the Authority under the Payment of Wages Act.

Similar claims were made by the second, fourth
dents for a bonus for the year 1949, The Industrial
bonus equal to two months’ wages and in the sixth c
date as 31st December, 1950.

By this time Labour Appell
both sides filed appeals agains
Tribunal of Bombay.

and fifth respon-
Court awarded 2
ondition put the

ate Tribunals came into existence. $O
t the award to the Labour Appellate
The appeals failed and the award was upheld.

After that, the matter followed the same pattern. Respondents 2,
4 and 5 applied for their bonus after 3lst December, 1950. The Mills
refused to pay and these respondents applied to the fir
Authority under the Payment of Wages Act.

The two sets of claims, that is to say,
dent for a bonus for the vear 1948 and the
and fifth respondents for bonuses for the
gether.

st respondent, the

the claim of the third respon-
claims of the second, fourth
year 1949, were heard to-

The appellant contested these applications on two grounds. He
questioned the jurisdiction of the Authority to entertain the petitions
made to it. He also contended that, in any event, as the condition
subject to which the award was made, namely,
before 30th November, 1949, was not fulfilled, th
not lie.

The first respondent held that it had jurisdiction and, after hearing
the parties on the merits, decreed the various claims.

an application on or
e claim for a bonus did
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) " . ) ourt.
The appellant thereupon filed writ petitions in the High Cou

They were heard and dismissed by Coyajee, J. ' iod hoard by

An appeal was then filed In the same e C(t)lurt uestions raised

the Chief Justice and Bhagwati, J. They ‘hel'd that ; e q o dated 1lth

sere covered by an earlier decision of thelrs. in another ca e bout

‘IJ\V/Iearrch 1952, and, following that decision, dlsmlssec'i the appes Sthat o
heariné furtt;er arguments, as counsel on both sides agree

matter was covered by the earlier decision.

The appellant then applied for a certificgt'et
here. This was granted by Chagla, C,]. and Dixit,

i s W first
]953.The first question that we have to decide is whether the

i iti ade to him as the
respondent had jurisdiction to entertain the petzlc)tns r;his nds o
Authority under the Payment of Wa}ges ct. e defint
hether these bonuses are ** wages " within the mean
w

tion in section 2(vi) of the Act. o
The scope of the Authority's jurisdiction 1
1 ide
the Act. It is to hear and deci ’
(1) all claims arising out of deduction from waé;f; e
(2) all claims regarding delay in the .payx'net.*nt e of the
Therefore, unless these bonuses are ** wages within the mea
Act, the Authority will have no jurisdiction. . loné i
The definition of * wages " in section 2(Y1) of the Actt 1rsn Long nd
complicated but, leaving aside the clauses in it that are no
our present purpose, it rux;s— o hich would. i
’ QLAtIOM - ereerererrrennasass
«¢wages means all remun I el
the terms of the contract of employment, express or1 1mptltxendam:e o
filled, be payable, whether conditionally upon reguliat 2110 endanc ,O good
' haviour of the person empioyed,
or conduct or other be : r other
W'Osl;ak to a person employed in respect of his employment or of wo
wise,

i s or other additional remune-
i and includes any bonu
in such emp byment re atoresaid which would be so payab.le and any
e he termination of his employ-

’

for leave to appeal
]., on 2nd February,

s set out in section 15 of

and

ration of the -
sum payable to such person by reason ;

i de.ooierieniinns e
ment, but does not inclu ‘ -
and then five matters that are not included are set ou

" ” s all remune-
Now consider this clause by clause. hW;ggs. m;a;r:n l remune
; i think 1t 1s.
ion.” muneration? We :
n." Is bonusa re 3 emuneration 18
::3;03 more formal version of * payment and payment is a r )
. 4 |
for service rendered. s
Now it is true that bonus in the abstract neefl notf be f(:; services
: for exa ,
rendered and in that sense need not be a remuneration ; for examp
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Is a shareholder’s bonusin certain companies, and there is a life ins
. . u
bonus and so forth. But that is not the kind of bonus contemprlartlc;
reh. : ate
bere becaus.e the kind of remuneration that the definition cont 1
1s one that is payable Frplates
“in respect of his employment or of w i
) ork d
. one in such employ-
'Therefore, tlcxe kind of bonus that this definition contemplates is one that
1s remuneration for services rendered or work done Accordingly, it i
“ - 'Y . . . . ) Y’ ls
a r‘ef{nune'ratlon and as the definition includes all remuneration of a
}slpea ied klr?d,.we are of opinion that bonus of the kind contemplated
ere falls within the clause that says it must be “remuneration "
" I\llext comes‘ a clause that limits the kind of remuneration, for
‘ ough the opening words are * all remuneration ” the words that follov\i
'lmlt it to all remuneration of the kind specified in the next cl h
1s, t0 remuneration e et
[ W . 3 M
hich w.ouId‘ be payable if the terms of the contract of employ-
ment, express or implied, were fulfilied.”
Now ion i ind
deﬁn’tl‘le question is whether the kind of bonus contemplated by this
1ti 5 i
Z on must be a'bon‘us that is pavable as q clause of the contract of
emp cijf)ment. We think it is, and for this reason
we e ' ” with © ion
o q-LIlatle bonus ” with * remuneration ", the definition says
t y ;anoug 1 that the bonus must be such that jt is payable *if th
. - 2] e
terms o the contract are fulfilled ”, that is to say, it will not b bl
if the terms are not fulfilled. ’ o e
o Now, \}alze can understand a position where a statute declares that
enever the terms of the contract
of employment fulfi
phenever the te are fulfilled the
payable ; equally, we can envi i ion i
; . sage a situation in which a
n
emplloyer engages to pay a bonus should the terms of the contract of
employment be fulfilled, b i ;
. » Dy a separate and independent a
1s not part of the contract of er e my
mployment. In either case
. raci : . , the matter
could be' said Fo fall within this part of the definition, But we can se
no wayfm which a bonus can be said to be payable if and when the
terms i .
term 1o ;he‘clon'tract of employment are fulfilled outside these two cases
( e 5fr egislation, or a separate contract that is not part of the co
ract of employment), except when it is payable by reason of a t iy
ployment a ter
;afxs;ess or implied, in the contract of employment itself. In any eve::’
‘ erebzlire such cases, the present is not one of them, for the bonus h e
. °s. th : . er
.p;xyz; e un.der an award of an Industrial Court and has nothing to d
with the fulflllment or otherwise of the terms of the contract of ;
ment, except indirectly. °t of employ-
It was argued th i
at as an Industrial Cour i
. t can direct paym
. . . . en
bonus should an industrial dispute arise in that behalf, the matter ft 1(1)f
) alls

Af
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within the definition. But does it? One of the matters that an Indus-
trial Court might take into consideration before awarding a bonus is
whether all the terms of the contract of employment have been duly ful-
filled and it is possible that such a Court might refuse to award a bonus
in cases where the terms were not fulfilled, but it would not be
bound by such a consideration and its right to make an award of
bonus is not conditional on the fulfilment of the terms of the
contract of employment, whereas, under the definition, that is
an essential ingredient. Therefore, even if due fulfilment of the
terms of the contract of employment was to be one of the reasons
for the award, the bonus so awarded would not be payable because
the terms of the contract had been fulfilled but because of an
industrial dispute and because, in order to settle 1t, the Court awarded
the bonus.

It is not necessary to analyse the definition any further (except for
one clause) because, even if all the other ingredients are present, the
clause we have just considered would exclude a bonus of the kind we
have here, that is to say, a bonus awarded by an Industrial Court.

The clause we have yet to examine is this:

« and includes any bonus or other additional remuneration of the
nature aforesaid which would be so payable.”
It was contended that the words *“and includes any bonus *' stand by
themselves and that the words that follow must be disregarded when
bonus is under consideration because they relate only to “additional
remuneration ” and not to ** bonus .
Now, it may be possible to say that the words “ of the nature afore-

said " only govern the words * additional remuneration " and that they

do not apply to “ bonus”, with the result that the inclusion clause

«and includes any bonus, ete.” would refer to two separate things,

namely,

(1) bonus and
(2) other additional remuneration of the nature aforesaid.

In our opinion, the clause means—
(1) “bonus......... which would be so payable”, and
(2) “ other additional remuneration of the nature aforesaid which
would be so payable.”
If that is correct, then the words * which would be so payab
back to the earlier part of the definition and we reach the
the kind of bonus that is included by the inclusion clause is the kind
that would be payable **if the terms of the contract of employment,

express or implied, are fulfilled.”

le” throw us
position that
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There is another reason for r i i
words of the definit: for reaching this conclusion. The openi
that s payaiiefil\};f;?]t:ake it clear that ** wages™ means remunep;ee::lizi
filled. Therefore, that 1es Sze;’::h?igthe cc?ntrag of employment are ful-
that if the t ‘ ) certain. One knows ahead of tim
It may be tlf;tnlshzfeg;i tCorltlact are fulfilled, then the bonus is payabl:
that bonus is payabl a‘gmmt has yet. to be determined but the fact
the contract are fyulf'lpi ; ne can be claimed as soon as the terms of
that is to say, even bl fe ISE matter that can be predicated beforehand,
indeed. even ,bef()re t;eore t .;a( 1'cerms of th.e contract are fulfilled, or
far ahead. But that i work has started if the contract is made that
Industrial Court, for t: nO't : h-e case when bonus is awarded by an
bonus will be award defe}t is impossible to say ahead of time whether
entered into, it wgrlcfb ° o 'mdeed’ ac the time the contract i3
be laid at ali beca e a di i O whether such a claim could
employer about tluse .a}:hffefence of opinon between one worker and his
industrial dispute * ight to bonus W.OUId not necessarily lead to an
dent of any contr;act it Sn - InduStFI.al Court awards a bonus, indepen-
- distributi i : oes so only if there is an available surplus for
2 ctr ion of bonus and the amount of the award would depend
fulfllment ;)rf ;}tf surplus available for that purpose. Therefore. the
e - otherwise of the terms of the contract of emplo m’ "
" erse];Il}txall_}niredlent of an award of an Industrial Court yment s
. W. Heilge )
1 F.JR. 133, the fez:in;ﬁ C;O'd v- N. C. Chakravarthi & others, [1949]
bonus not payable unde udges of the Federal Court held that a
the definition of r i.contra‘ct of employment does not fall withi
e bnfo wages  in section 2(vi) of the Payment of Wages A :
tbe old deﬁneit?;e hthe amendment in 1957. We are concerned wictl‘
b n here and not the amended one, so the present i 1
o isptrl‘;):,t ;o:erei by that authority. case is,
at no bonus had been awarded in Heilgers’
therefor : n Heugers: case
preseit 2astel?f)rrer;;i rﬂo ascertamf:d sum, whereas there is o:en (iintt:ll?:
of the grounds on whic; Stl}llfanlzlz::;el; ;S:Iertainable' but that was only one
order to bring a particular payment ;lncglii i;::i;ie.dj T hey held that in
two things are necessary— efinition of * wages”,
“(1) a definite sum, and
(2) a contract indicati
and they said— t indicating when the sum becomes payable ™';
“ Tt is obvious that unle i
» stipulated sum, the definiticl)nssw tiille:) t1sC§1;e<>;xpress provision for paying
The bonus in the present case is not pa le;;:h a payment.”
but because of the award of an Industrial Cosl’lrt e lzs;;aus;a of a contract
. erefore, according
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to the Federal Court, it is not «wages’' within the meaning of the

Payment of Wages Act.
In 1957 the definition was amended and the {ollowing was added:

“ twages  Means...... and includes

he terms of

cessene P EERL AL

(c) any additional remuneration payable under t
employment (whether called a bonus or by any other name);

.................................

but does not include—
(1) any bonus (whethe
otherwise) which does not form part of remuneration

terms of employment......
The change would have been unnecessary had the law been otherwise
sible to say that the clause was

under the old definition; nor is it pos
added by way of abundant caution because the Federal Court decided

otherwise in 1949. In view of this amendment, and in view of the
Federal Court’s decision, we do not feel justified in taking a different

view, especially as we think the decision was right.
b Court tried to distinguish

The learned Judges of the Bombay Hig
the Federal Court’s judgment on the ground that no bonus had been
declared there and so there was no ascertained sum, but, as we have
pointed out, the ratio of the decision covers the present case and, In
that is our view quite apart from their conclusion.
On this view, it is not necessary to consider the other points that
gued because, if the definition of ** wages *, as it stood before the
is not wide enough to include a bonus of the kind we have
d of an Industrial Court, then,

yable under an awar
he Payment of Wages Act had no jurisdiction to
15 of the Act.

under section
The decisions of the learned

d with costs.
de and also the decrees of the Authority

There will be only one set of costs.

r under a scheme of profit sharing or
payable under the

any case,

were ar
amendment,
here, namely, one p2
the Authority under t
entertain the petitions made

The appeals are allowe

High Court Judges are set asi
under the Payment of Wages Act.

R—23
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4 [IN THE SUPREME COURT oF INDIA]
KASTURI & SONS PRIVATE LTD.

V.
N. SALIVATEESWARAN AND ANOTHER,

N. H. Bhagwati, B. P. Sinha, Syed Jafer Imam, J. L. Kapur and

P. B Gajendragadbar, JJ.
March 19, 1958,

WORKING JOURNALISTS (ConpITIONS OF SERVICE) AND MISCELLA
NEEOUS Provisions Acr, 1955, SECTION I17-—AUTHORITY ACTING UNDER
SECTION I7— JURISDICTION OF—W

HETHER CONFINED TO D
ETERMINA-
1 F Al
ZAON OF AMOUNT CLAIMED UNDER VALID AWARD OR ORDER—WHETHER
N GO INTO MERITS OF CLAIM OF EMPLOYEE—APPOINTMENT OF INDUS
TRIAL TRIBUNAL As AUTHORITY UNDER SECTION .
ENLARGES JURISDICTION. 17 WheTheR

Neither the State Government, noy the Authority
1.7.0f the Working oJ ournalists (Conditions of Service)
visions Act, 1955, has been clothed with powers to go int

appointed undey section
and Miscellaneous Pro-

b 19 . . o the merits )
by a working journalist against his employer. The scope of the enquiOf . Ci‘“m
ry contem-

plated by section 17 of the Act is very limited and is confined o the investiga

Z atl;o an Industrial Tribunal under the Industrigl Disputes Act, 1947, or an

pozerc:rztizfuz;lz’er j{he fayment of Wages Act, 1936, will not enla;ge the
. e Authority under the Working ou, L 17}

Service) and Miscellaneous Proyisions Act, 1955. Jounalsts (Condiion !

Petition No. 249 .
India. o of 1956 under article 32 of the Constitution of

R. Ramamurthi Aiyar and B. K. B. Naidu for the management

Purshottam Tricumdgs P. R
respondent, » o Ramaswamy and I N. Shroff for the

Y, Kumar for the Intervener.
Attorney-General of India to assist the Court.
JUDGMENT.

The following Judgment of the Court was delivered by

GAJENDRAGADKA'R, J—This is an applicat

. . . . iOn un .
the Constitution. The petitioner IS a private der article 32 of

¢ . , » Mad T i
the proprictor of a daily hewspaper called “Trl?:Hingi "comll;)'a?y i
which is

r
R ¥
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published at Madras and has a large circulation in India and abroad.
The shareholders of the company are all citizens of India. The first
respondent, Shri N. Salivateeswaran, is a journalist of Bombay and he
has been supplying news to various newspapers and journals one of
which was the Hindu, The supply of news by the first respondent to
the Hindu was under an agreement under which he was being paid a
fixed monthly honorarium. Contrary to the advice and instructions of
the petitioner, the first respondent left India for Zurich on I1st May,
1956. The petitioner thereupon relieved him of his duties and termi-

nated with effect from Ist March, 1956, the arrangement under which

he was supplying news to the Hindu. He returned to India in July,

1956 and requested the petitioner to reconsider its decision; but the
petitioner did not think that any case for reconsideration had been
made out. Thereupon the first respondent made an application to the
Labour Minister of the State of Bombay under section 17 of the Work-
ing Journalists (Conditions of Service) and Miscellaneous Provisions
Act, 1955 (Act 45 of 1955), hereinafter referred to as the Act. On
receiving this application the State of Bombay nominated Shri M. R.
Meher, L. C. S. (Retired), second respondent, as the Authority under
section 17 of the act for the purpose of enquiry into the first respon-
dent’s application and requested him to examine the claim made by the
first respondent and, in case he was satisfied that any money was due,
to issue a certificate for that amount to the Collector of Bombay for
further action as provided under section 17. A copy of the application
was served on the petitioner by order of the second respondent; and a
covering letter addressed to the petitioner called upon him to file his
written statement in reply to the first respondent’s claim.

By his application the first respondent had claimed a sum of
Rs. 1,57,172-8-0 from the petitioner. In his written statement, the
petitioner disputed the whole of the claim made by the first respondent
and traversed all the material allegations made by him in support of his
claim. The petitioner also contended that the second respondent had
no jurisdiction to go into the matters arising from the first respondent’s
application. It was also urged by the petitioner alternatively that,
even if the second respondent had jurisdiction to deal with the matter,
he had the discretion to decline to consider the matter and leave it to
be tried in the ordinary Courts. The petitioner requested the second
respondent to exercise his discretion and direct the first respondent to
establish his claim in the appropriate civil Court. The petitioner's
written statement was filed on 18th October, 1956.
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preliminary issue and, by his order dated 12th November, 1956, he
recorded his conclusion that he had jurisdiction to deal with the matter
and that it was unnecessary to direct the first respondent to establish
his claim in the ordinary civil Court. Accordingly, the matter was
adjourned to 1st December, 1956, for hearing on the merits. It is this
order which is challenged by the petitioner before us by his present
petition under article 32 of the Constitution.

The petitioner’s case is that section 17 of the Act provides only for
a mode of recovery of any money due to a working journalist. It does
not empower the State Government or the Authority specified by the
State Government to act as a forum for adjudicating upon the merits of
the disputed claim. That being so, the second respondent has no juris-
diction to deal with the merits of the first respondent’s claim made
against the petitioner. In the alternative, the petitioner contends that
if section 17 confers jurisdiction on the State Government or the Autho-
rity specified by the State Government to adjudicate upon disputed
claims mentioned in the said section, the said section would be ultra vires
and void. On these alternative pleas, two alternative reliefs are claimed
by the petitioner.  The first relief claimed is that a writ in the nature
of the writ of prohibition or other suitable writ or direction be issued
restraining the second respondent from exercising any powers under
section 17 of the Act and proceeding with the enquiry into the applica-
tion filed by the first respondent and forwarded to him by the State
Government and issue him a certificate. The other relief claimed is
that this Court should be pleased to order and direct that sec-
tion 17 of the Act is ultra vires and void on the grounds set out in the
petition.

It would be necessary and convenient to construe section 17 of the Act
first and detrmine its true scope and effect. The larger question about
the vires of this Act and the validity of the decision of the Wage Board
set up by the Central Government under section 8 of the Act have been
considered by us in the several petitions filed by several employers in
that behalf before this Court. We have held in those petitions that,
with the exception of section 5(1)(a)(iii) which deals with the payment
of gratuity to employees who voluntarily resign from service, the rest of
the Act is valid. That is why the question about the vires of section 17
need not be considered in the present petition over again. The main
point which remains to be considered, however, is: Does section 17
constitute the State Government or the Authority specified by the State
Government into a forum for adjudicating upon the merits of the claim
made by a newspaper employee against his employer under any of the
provisions of this Act? Section 17 provides:
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« Where any money is due to a newspaper employee from an
employer under any of the provisions of this Act, whether by W-ai of
compensation, gratuity or wages, the newspaper employee .may. wit :;:t
prejudice to any other mode of recovery, make an apph'cauon dtc?f he
State Government for the recovery of the money due to him, and if the
State Government or such Authority as the State Government may

specify in this behalf is satisfied that any money is so due, it shall issue
that amount to the Collector and the Collector

ertificate for
ol he same manner as an arrear of

shall proceed to recover that amount in t

land revenue.” ’ - . '
It is clear that the employee's claim against his employer which can

form the subject-matter of an enquiry under section 17 .must rela(;:btiz
compensation awardable under section 4'of the Act, gr;tu;lty awar f«the
under section 5 of the Act, or wages claimable under th e e]a'smn c:‘ the
Wage Board. If the employee wishes ;obmasl: g;lr}; 1c;t e;\ Sct:emmii;nal
i ould not be covered by )
I}:;St: t:f?i?se,réht: astezvtion deals with the recovery of money due from an
empl%‘;,e: employee contends that the process of recovzry b‘elg]mt; wlthttuh(i
making of an application setting out the c13.1m and en s'th : ed;‘ic :e
recovery of the amount found due. On.thls construction, . the . 1;puh
between the employee and his employer in regard to any claim w ic dt e
employee may make against his employer ymuld fall to be dgftfermme don
the merits right up from the start to tbg 1ss.ue of the certi 1ca1te un e;
this section. In other words, if a claim is made by the .er}?p ;yeeta;n
denied by the employer, the me;its of th§ claim together w1t'c1 t 3 ) ;er
issues that may arise between the parers have to.be con51lfere un e;
this section. On this argument sectxc?n 17 provides a se _containe
procedure for the enforcement of the clalms‘c'overed. by it. . .
On the other hand, the case for the petitioner is that the selctxon
provides for a procedure to recover thg amount due from an P;lmp o;‘;r,
not for the determination of the 'que§t10n as to'what a'mount' is ;e, e
condition precedent for the application of section 1h7 is a prlord eterrtrz-
nation by a competent Authority.or the Court of t elamount the ct;oe te
erployee from his employer. It is qnly if and after t 1es afnoux:a h(:; tg
the employee has been duly deterrpmed that the stag,le 1)s .1: icven o
recover that amount and it is at this st.age that ’the emp oy'x,edxl g en th
additional advantage providedbll)y se;t‘lon IZ\C‘:;?;?:: tgrezgisxciiew thz
recovery available to him. g ,
gz::: glsg:rs;ent or the Authority specified by th; S‘ta.te dGOV(‘z;lzl:nerIlz
has to hold a summary enquiry on a very narrow an uﬁnge ;:)}11 : s
the amount which is found due to the employee still due when
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employee makes an application under section 17, or, has any amount
b‘ee'n paid, and, if yes, how much still remains to be paid? Itis only a
%mnted enquiry of this type which is contemplated by section 17. With-
in the scope of the enquiry permitted by this section are not included
the examination and decision of the merits of the claim made by the
employee. When the section refers to the application made by the
employee for the recovery of the money due to him, it really contem-
plates the stage of execution which follows the passing of the decree or
the makix?g of an award or order by an appropriate Court or Authority
In our opinion, the construction suggested by the petitioner should be'
accepted because we feel that this construction is more reasonable - and
more consistent with the scheme of the Act.

I.t is significant that the State Government or the specific Authority
mentioned in section 17 has not been clothed with the normal powers of
a Court'or a Tribunal to hold a formal enquiry. It is true that sectio;l 3
su.b-sectlon (1) of the Act provides for the application of the Industri‘li
Disputes Act, 1947, to or in relation to working journalists subject. ;o
sub-sfact‘u?n (2); but this provision is in substance intended to mak
W(')rkmg journalists workmen within the meaning of the main Industri'el
Disputes Act. This section cannot be read as conferring on the Sta?e
Government or the specified Authority mentioned under section 17 pow
to enforce attendance of witnesses, examine them on oath, issue colr)nm'cr
sion or pass orders in respect of discovery and inspection s‘uch as can le:
passed by' the Boards, Courts or Tribunals under the Industrial Disput ;
Act. It is obvious that the relevant provisions of section 11 o? tle
Ir‘ldus.tr.ial' Disputes Act, 1947, which confer the said powers on k:c
(,om;lhatlon Officers, Boards, Courts and Tribunals cannot be tde
applicable to the State Government or the specified Authority me ion Z
under section 17 merely by virtue of section 3(1) of the Act. nhone

In this connection, it would be relevant to remember that section 11
of the. Act expressly confers the material powers on the Wa o
established under section 8 of the Act. Whatever may be the trge Boafd
or c'lu.lracte‘r of the Wage Board—whether it is a legislatilie .
admlnlstrgtlve body—the Legislature has taken the precautio o
the enabllng provisions of section 11 in the matter of the saiz p ori
powers. It is W?ll-know11 that, whenever the Legislature wants tl:atenal
upoq any Speflfled Authority powers of a civil Court in the coner
holding enquiries, specific provision is made in that behalfmatter o
Legislatu@ hgd i}ltended that the enquiry authorised under s i7 | e
include thhlp 1ts compass the examination of the meri't should
employee - clalm agdainst his employer and a decision on it, the Lse IZf o
would undoubtedly have made an appropriate provision confeiriszuc::

e
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the State Government or the specified Authority the relevant powers
essential for the purpose of effectively holding such an enquiry. The fact
that the Legislature has enacted section 11 in regard to the Wage
Board but has not made any corresponding provision in regard to the
State Government or the specified Authority under section 17 lends
strong corroboration to the view that the enquiry contemplated by sec-
tion 17 is a summary enguiry of a very limited nature and its scope is
confined to the investigation of the narrow point as to what amount is
actually due to be paid to the employee under the decree, award, or
other valid order obtained by the employee after establishing his claim
in that behalf. We are relunctant to accept the view that the Legis-
lature intended that the specified Authority or the State Government
should hold a larger enquiry into the merits of the employee’s claim
without conferring on the State Government Of the specified Authority
the necessary powers in that behalf. In this connection, it would be
relevant to point out that in many cases somé complicated questions of
fact may arise when working journalists make claims for wages against
their employers. It is not unlikely that the status of the working
journalist, the nature of the office he holds and the class to which he
belongs may themselves be matters of dispute between the parties and
the decision of such disputed questions of fact may need thorough
examination and a formal enquiry. If that be so it is not likely that the
Legislature could have intended that such complicated questions of fact
should be dealt with in a summary enquiry indicated by section 17.
Section 17 seems to correspond in substance to the provisions of
section 20, sub-section (1) of the Industrial Disputes (Appellate Tribunal)
Act, 1950, which has now been repealed. Under this section, any money
due from an employer under any award or decision of an Industrial
Tribunal may be recovered as arrears of land revenue or as a public
demand by the appropriate Government on an application made to it by
the person entitled to the money under that award or decision. It is
clear that the proceedings under section 20, sub-section (1) could com-
mence only if and after the workman~had obtained an award or decision
in his favour. - We are inclined to think that the position under
section 17 is substantially similar.
In this connection we may also refer to the provisions of section
33-C of the Industrial Disputes Act (14 of 1947). Sub-section (1) of
seotion 33-C has been added by Act 36 of 1956 and is modelled on the
provisions of section 17 of the present Act. Section 33-C, sub-section (2),
however, is more relevant for our purpose. Under section 33-C, sub-
section (2), where any workman is entitled to receive from his employer
any benefit which is capable of being computed in terms of money, the
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amount i i
ame: madaet u\ivlgxecrht}f;lci ber};eflt may' be computed may, subject to an
pules made under o s Act, be determined by such Laboyr Court ,
s behalf by the appropriate G o
a'mount so determined should be recovered as projivdeerc?rfnent" e
ane : or in -sec-
to Ifitouj‘lggufrczllixs SLLb-sectxorf (3) which provides for an enqstlxlil;;elfy
fhe [obour Coure Tn ot eT}clluestlon of computing the money value of
ihe bencfit in q fon. e Lgbpur Court is empowered under this
: ppoint a commissioner who shall, after taki
evidence as may be necessary, submit a report to the, Lab o uch
the Labf)ur Court shall determine the amount afte o 'gou'rt’ e
repo‘rt‘ of the commissioner and other circumstances 0; tilonSl oring e
provisions indicate that, where an employee makes a c? C'ase.f e
money .by ’virtue of the benefit to which he is entitled. an o bry into
the claim is contemplated by the Labour Court, and it‘is 0 anu;ry the
Labour Court has decided the matter that the decisz1y abter e
enforceable under section 33C (1) by a summary procedure e

,IF is true that, in the present case, the Government of Bomb
specified the authorities under the Payment of Wages A mbey bas
In‘dustrial Disputes Act as specified authorities under sicstio Ct17and e
with applications of newspaper employees whose wages :re | o ieal
Rs. 200 per month or more respectively ; but there can be no do ebSs t1 o
v?fhen the second respondent entertained the first respondent’ Ceoplica
tion, he was z.icting as the specified Authority under section ls7 apghca-
as an Industrial Tribunal. It is clear that, under section 17 IimS e
Government would be entitled to specify any person it 1'k, \ ? the
purpose of holding an enquiry under the said section Th1 o e
the Authority specified under section 17 must be founci in the pow'er's o
of the Act itself and they cannot be inferred from the accide y perYISIOHS
stt?.nlciar t.hba\t t};e specified Authority otherwise is a member (?ftihec ]Irr:ctil .
rial Tribunal; since there is no provisi i i ol
the specified Authority the reletz'a(::;:ls:& IZd«telc;iafeCC Z'\};lCh oners O
f(;remsl enquir‘y, it would be difficult to accept the positpion etrlslatto \fla(;li(iuzs1
zm psl 01;:;1:5 :hxch. may arise between the yvorking journalists and their
employ Withzrl;atxntendeq to be dealt with in a summary and an informal
et lring st o o theciid Ao
argument but he was inclined tophtglsntila}zutn}f: Ixflezleasialmpressed e
assumed .by h.im by implication because he thought tharty POWEI e
o;‘:'fsu:'h ;mphed power, his jurisdiction under section 'l;ncguelda:cs.;nljz
effectively exercised. In our ini i
ques.ti'on. If the Legislature dci)smrizrt], czlr]llfsera:cll)er ozci] el e
specified Authority under section 17, a more reasogaslee ill)icf):;zrnsceogot?j
u
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powers under section 17 is very
g such a limited and

narrow enquiry, 1t was powers 1nvariably
associated with formal and complicated enquiries of a judicial or quasi-
We must, accordingly, hold that the second respon-
ntertain the first respondent’s application

be that the nature and scope of the

limited and the Legislature knew that, for holdin
unnecessary to confer

judicial character.
dent had no jurisdiction to e

at this stage.

It appears from the order made by the secon
took the view that, though he had jurisdiction to deal with the applica-
ise that jurisdic-

tion, it would have been open to him to refuse to exercl
tion and to direct the first respondent to establish his claim in the
He, however, thought that he need not exercise
We are satisfied that the second

nclusions. If he had jurisdiction

d respondent that he

ordinary civil Court.
that power in the present case.

respondent was in error in both these co
to deal with this matter under section 17, it is difficult to appreciate

how, in the absence of any provision in that behalf, he could have
directed the first respondent to establish his claim in the ordinary civil
Court. Such an order would clearly have amounte
pondent’s failure to exercise jurisdiction vested in him

section 17 had really given him discretion in this matter a
ts of this case it would obviously

been referred to the ordinary civil

d to the second res-
. Besides, 'if
s assumed by

the second respondent, on the meri
have been a case which should have
Court. This, however, is now a matter of purely academic interest.

The question which still remains to be considered is: What would

er order to make on the present petition in view of our con-
dent had no jurisdiction to entertain the

The present petition purports to invoke

our jurisdiction under article 32 of the Constitution and it was a valid
and competent petition in so far as it challenged the vires of section 17
itself : but, once section 17 is held to be valid and in order, the
competence of the petition under article 32 is naturally open to serious
jeopardy. No question about the fundamental rights of the petitioner
is involved and his grievance against the order passed by the second
ondent cannot be ventilated by a petition under article 32. This
the learned counsel for the petitioner. He
however, argued that, if we construe section 17 in his favour and hold
that the second respondent had no jurisdiction to entertain the first
respondent’s application, his purpose would be effectively served even
though technically his petition may ultimately be dismissed on the
ground that it is not competent under article 32 of the Constitution.
In our opinion, there is considerable force in this contention. We would,
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be the prop
clusion that the second respon

first respondent’s application.

resp
position is fairly conceded by
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accordxpgly. hold that the second respondent has no jurisdiction to
g tertain the first respondent’s application: but, since the petition itself
1fs 'not competent under article 32, we would direct that the petition
ails on this technical ground : ismi
hnical ground and must be dismissed. Th
smissed. ere would t
no order as to costs. v wone e

[In THE Patna HiGH COURT.)
SITALPORE SUGAR WORKS LTD., GARAUL

V.
STATE OF BIHAR AND OTHERS.

Ramaswami, C. J., and Raj Kishore Prasad, - .
September 10, 1957,

MiSCONDUCT—PUNISHMENT BY MANAGEMENT—REFERENCE  OF
DI’SPUTE TO INDUSTRIAL TRIBUNAL—JURISDICTION OF TRIBU‘NAL-"
WHETHER CAN GO INTO MERITS OF CASE AND INTERFERE WITH PUNISH-
MENT—ORJECTION TO JURISDICTION OF TRIBUNAL NOT RAISE ‘ E
TRIBUNAL-—WHETHER CAN BE RAISED BEFORE Hicu Co D o
PETITION, o o R

" pi :: c;rfdetrh ;onf;:z;eft an en?plo.yee against vindictive or capricious action on
i e man (sermc.nt. it s open.- under the Industrial Disputes Act,
» to an Industrial Tribunal to examine the findings of the management
c.m a charge of misconduct under the Act or the standing orders to assure
Ttself that there is evidence to support the findings. If thean‘bu;zal finds tizat
it ought mot to interfere with the findings of the management that the charge
1.uas proved, cven then the Tribunal must mext consider whether it should
interfere with the punishment awarded by the managoment. The Tribunal h L
the absolute discretion to decide what punishment, in the circumstances z;
ea.ch case, should be meted out to the guilty worlman. Under the Industrial
Disputes Act, 1947, the question whether the dismissal of a worbman ;133
s:'oz;el:;tzz; z:éz::z:; :Sl:(:‘h a discharged workman showld be re-instated in service,
e o ;a ion .would be an‘ adequate and appropriate relief, is a
e ot 1 a”zscr;tz.on of .the Tribunal alone and cannot be challenged
o che broun eged illegality by a writ petition under article 226 of the
An objection to the jurisdiction of an Industrial Tribunal on the d
that one of the parties to the dispute is a not a * workman ’ s definedgtowll
Industrial Disputes Act, 1947, must be taken before the I 71dﬁ5tﬁ' d T 2: “6[
itself and cannot be entertained for the first time by the High LC _t”.“"a
application under article 226 or article 227 of the Constimtfongl e

.
-
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Miscellaneous Judicial Case No. 110 of 1957.

A. B. N. Sinha and Ramji Sharan for the management.

Government Advocate, Ranen Roy, Tara Kumar Das and L. S. Sinha
for the respondents.

JUDGMENT.

RAJ] KiSHORE PRASAD, J.—The applicant, Sitalpore Sugar Works,
Ltd., Garaul, Muzatfarpur, moves for a writ in the nature of certiorari
to quash the award of respondent 2, Chairman, Industrial Tribunal,
Bihar, dated the 29th November, 1956, annexure ‘C’ to the applicant’s
affidavit, in respect of respondents 3 to 7.

The applicant is a public limited company, and 1t ca
business of manufacture of sugar from sugarcane and It owns a vacuum
pan sugar factory at Garaul. On the 21st Januaty, 1955, a notification,
he petitionec’s affidavit, was issuzd by respondent 1,
reforring an industrial dispute between the manage-
ments of seven different sugar factories in the State of Bibar and theitr
workmen including the petitioner’s factory, and its workmen, including
respondents 3 to 7 alsn, to the adjulication of respondent 2. This
superseded by a second notification, which
respondent 1, on the 12th March, 1955,
By this notifica-

rries on the

annexure ‘A’ to t
the State of Bihar,

notification was, however,
was issued by the State of Bihar,
which is annexure ‘B’ to the petitioner's application.
exercise of the powers conferred by section 7 read with
sub-section (1) of section 10 of the Industrial Disputes Act, 1947 (Act
XIV of 1947), hereinafter ceferred to as the “Act”, the number of
factories involved was reduced by two and, the industrial dispute
referred to the matters specified in annexure ‘A’ to the notification

which was to the following effect :
« Whether the workmen named in annexure ‘B’ are entitled to

instatement with compensation or any other relief?”

the petitioner and its workmen, respondents 3
, their dispute was referred to respondent
ber Industrial Tribunal for adjudication

tion, issued in

re-
In this industrial dispute,
to 7, were also concerned, and
2, who was constituted one-mem

of this dispute.
The Industrial Tribunal, respondent 2, gave its award on the 29th

November, 1956, which is annexure ‘C’ to the petitioner’s affidavit, with
pondents 3 to 7 also. It sct aside the punishment of
inflicted by the management, the petitioner, on
ections which it thought fit and

respect to res
dismissal from service
each of these respondents and gave its dir

proper in respect of each of them.
The petitioner, by his application, under articles 226 and 227 of

the Constitution, has obtained a rule fron the High Court against the
\
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3 o5 re

res 5 ] i i
f ponder:lts to show cause why the directions of the Tribunal, in respect

of res > 2 '

: essonh ents 3 to 7,. be not quashed by an appropriate writ onpthe
g oun t aF they are illegal and contrary to the certified Standj , Ord
which applied to the respondents 3 to 7 e e

[ will deal with th - .
e three sets of work
s rkmen e re
0 7 sommracely homeniie en who are respondents 3
Respondents 3 to 5. (1) M
; Mohmamad Isl ' ]
wnd o) a1 am, (2) Ram Bribsh, Fitter,
The ca d g

e case of these three workmen has been dealt with by the

f ribuna in paragraph 16 of its award. The petitioner dismissed them
rom' service for their absence on the Ist of March, 1953, and for
arti i ' '

i cipation in an 1llegal strike.  The Tribunal, on the materials before
. came‘ to the conclusion that these three workmen no doubt, were
res > strati ‘

S sent IE the demonstration, but there was no satisfactory evidence that
ley took any leading part in

: the demonstratio
‘ . ation, and, as such, they

CcO - 3¢ " e ’ '

" u.Id not be penalised for their mere presence in the crowd: and, even
e ence in the : itself ‘ '

ir lprgSanc m the crowd itself would have been only a matter of
specu “for i 1
C;;I 'datloln, Ibut fl(n their explanation (Ex, P).  The Tribunal, therefore
1sidered that the punishment of dismj i | ,

: > ismissal inflicted in tl
circ <t . . on them mn fhe
thatum}sltz'mces was too severe. The Tribunal, however, took the view

their 1 1 1 :

shac th hconduct in defymg the authority of the management and

oent g themselves deliberately under a plan to paralyse the work in

directcdoily has to be taken notice of ; and, accordingly, the Tribunal
e i ' a

Coored mththey should be re-instated but without compensation with

o o Iln the date the award becomes enforceable, but the period of

: ployment would not cause any break in their service and would
e treated as leave without pay.

Mr. A Si i

finding o t.hB. Nf Sinha, in support of the Rule, has argued that on the

o gand E Tribunal that these three workmen took part inan illegal

re—inst,aten; that they absented themselves on the Ist March, 1953 their

ot thate::l; \.Nas'nq proper and leg:nl. Mr. Sinha has, therefore, con-

Onlors oot élr dismissal was in accordance with the certified Standing

e Tribuna;s omp;my, which governed both the parties, and, as such

. award granting them re-i , !
unustifed g re-instatement was unwarranted and
There are s ing

ives. W1 lte separate Standing Orders for Employees and for Opera-

regar.d W ha z.ll:ts or omissions shall be treated as misconduct with

Seard :;:st:rl1 e has been defined in clause L1(b) of the Standing

ot tcherst mg'oye(e)s,dand, the same has also been defined in clause M1

anding Orders for Operatives. (]

. ause L, of Standing Orders
f9r Empll\zyees corresponds to clause M of Standing Orders forg Op
tives. 1nh: i

r. Sinha conceded that to the bresent workmen, Standing

V2

time being.
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Orders for Operatives would apply. Clauses M(1) (b), M(2), M(4) and
M(5), on which reliance has been placed by the parties, and, which are

material for our purpose, may be quoted below :
“ M. Suspension or Dismissal for Misconduct pending enquiry

into alleged Misconduct and the acts or omissions which constitute

Misconduct.
1. The following acts or omissions shall be treated as miscon-

..............................................

(b) Striking work either singly or with others or inciting others

to strike work in contravention of the provisions of the Industrial

Disputes Act, 1947, or any other enactment or Rule in force, for the

2. Any operative who is adjudged by the Manager or Management
on examination by the man if present, and of the facts, if absent, to be
guilty of misconduct is liable to be summarily dismissed under the Stand-
ing Order M 4 or alternatively to be suspended for a period not exceeding
7 days. He may also be liable to reduction in or forfeiture of privileges
(including leave and holidays) provided for operatives by the mills,
subject to the Payment of Wages Act.

...................................................................................

4. No order of dismissal shall be made unless the operative con-
cerned is informed of the alleged misconduct and is given anopportunity
to explain the circumstances alleged against him.

5. Inawarding punishment under this Standing Order, the Manager
shall take into account the gravity of the misconduct and the previous
record, if any, of the operative and any other extenuating or aggravating

circumstances that may exist. ,

................................................................

.........................

With regard to the charge against these three workmen of having
taken part in an illegal strike, the case of the petitioner is that the State
of Bihar, in exercise of its powers conferred by sub-clause (vi) of clause
(n) of section 2 of the Act issued a notification on the 27th October,
1952, which is annexure ‘D’ to the petitioner's application, declaring the
sugar industry in the State of Bihar to be a Public Utility Service for a
period of six months from the 1st November, 1952, The strike, which
took place on the st March, 1953, in the factory of the petitioner, was
illegal, because it took place without any previous notice to the appli-
cant or the manager of the factory, and, as such, it was an illegal strike
as provided in section 22(a) of the Act; and, the Standing Orders for
operatives M(1)(b) read with clause M(2) provides that striking work,
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either singly or with others in contravention of the provisions of the
Act amounted to misconduct of the workman for whicl, the pc;rso;l guilt
of such misconduct was liable to be sammarily dismissed under Chmy
M4 of the Standing Orders for Operatives. The petitioner t‘hcreior‘e
contended that the Tribunal, in granting the re—instateme‘nt‘to the:;
three workmen, obviously, overlooked the relevant provisions of tih
Certified Standing Orders for Operatives, and, therafore, his decision W‘]lf
vitiated. Mr. Sinha has further contended that the diz'cctio; Vof c}(x‘
Tribunal, that the period of their unemployment would not' cause 111:
break in their scrvice, and, that it would be treated as leave. with‘ou.t
pay, is also illegal and in contravention of the provizions of the Act

Mr. Sinha, in Sl'lppOl't .Ot his argument, reficd on sections 2(q) and 2
(eee) of the Act, which define “strike” and “continuous service”

“Strike™ has been defined in section 2(q) as below : -

o "2, Definitions --In this Act, unless there s anything repugnant
in the subject or context,— (

(q)‘ strxke. means a cessation of work hy a body of persons
employed in any industry acting in combination, or a conce:rt d ref 1‘
vployed i . , ed refusal,
or a refusal under a common understanding, of any number of persons
w 2 Or el s 1
ho are or h’ave been so employed to continue to work or to accept
employment ; |

......................................
......................

Continuous seivice ™" has been defined by section 2(cee) of the

Act as below : |
0 I3 YR . {
‘ 2. Definitions --In this Act, unless there is anything repugnant
m the subject or context, -
e s e,

‘ (eee) . continuous scrvice  means uninterrupted service, and
includes service which may be interrupted merely on account of sickness
or authorised leave or an accident or a strike which is not illegal, or a
lock-out ora cessation of work which is not due to any fault on the part
of the workman ;"

§ect1<?n 2; of the Act deals with “ Prohibition of strikes and lock-
outs . Section 22(1)(a), with which we are concerned, is in the
following terms:

*22. Prohibition of strikes and lock-outs.-—(1) No' person
employed in a public utility service shall go on strike in breach of
contract —

' (a) \\Tltbout. giving to the employer notice of strike, as hereinafter
provided. within six weeks before striking ; or

£
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Mr. Sinha, therefore, argued relying on section 2(q) read with section
22(1)(a) of the Act that the cessation of their work by and absence of
these workmen on the 1st March, 1953, and their joining in the strike
was obviously illegal and this act of theirs under clause MI(b) of the
Standing Orders for Operatives amounted to misconduct for which under
clause M4 of these Standing Orders, they were liable to be dismissed,
and, therefore, they had rightly been dismissed by the petitioner.

Mzr. Sinha, further, argued relying on section 2 (eee) of the Act that

interruption in service due to an illegal strike cannot amount to and

does not mean * continuous service” and, therefore, the Tribunal's

direction to treat the unemployed period of these workmen as conti-
nuous service is illegal being in contravention of section 2(eee) of the
Act.
Mr. Ranen Roy, however, in reply to the last contention of Mr-
Sinha, submitcted that section 2Z(eee) was introduced in 1953 which
applied to Chapter VA which deals with * Lay-off and retrenchment ",
and, which was introduced along with section 2 (eee), for the first time,
in 1953 by Act 43 of 1933, and, therefore, section 2(eee) will not apply
to the present case, because ** Strikes and Lock-outs " are dealt with in
Chapter V in which one of.the sections is section 22.

In my opinion, even if section 2(eee) applies even then, it does not
help the petitioner here, rather it goes against it.

From the definition of * continuous service” in section 2(eee) of the
Act, it appears that it not only means uninterrupted service, but it also
includes service which may be interrupted merely on account of the
reasons given therein, and, one of such reasons is * a strike, which is not
illegal ”. Reading, therefore, section 2 (q) aloné with section 2(eee), it
is clear that if a strike is not illegal, then in that case interruption in
service of a workman merely on account of such a strike, which is not
illegal, will be considered to be “continuous service .

What is “ illegal strike " has been defined in section 24 of the Act,
according to which a strike shall be illegal if (i) it is commenced or
declarced in contravention of section 22 or section 23; or (i1) it is con-
tinued in contravention of anorder made under sub-section (3) of section
10 of the Act.

In the present case, however, there is no finding of the Tribunal
that the strike was illegal. The Tribunal has simply found that these
three workmen were merely present in the crowd, and, that there was
no satisfactory proof of their having taken any leading part in the
demonstration. It has further observed that:
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“Even if the strike was tlegal, as pointed out on behalf of the
abour, mere participation in an illegal strike could not be a ground for
dismissal.”

The Tribunal h
examined on behalf
workmen as being res
and, as a matter of f

as further mentioned that none of the witnesses
of the management did name any of these three
ponsible for any act of indiscipline in the crowd ;

act, they were not named by any of the witnesses
of the management at all, and that but for their explanation (Ex. P.)
their presence in the crowd itself would ha

speculation. In these circumstances, it cannot
workmen took part in an illegal strike within t
Orders for operatives under Clause MI1(
punishment of dismissal provided in clause
The argument of Mr. Sinha was based on the assumption that the
Tribunal had found that these three workmen took part in an illegal
strike, but the foundation of this argument disappears on a correct
reading of the award itself. In my opinion, therefore, there is no
substance in the contention of Mr. Sinha that these workmen had been
rightly dismissed by the managment, and, that the Tribunal’s direction
that these workmen would be reinstated, and, the period of their
unemployment would not cause any break in their service, and, that it
would be treated as leave without pay was illegal. It may be mentioned
here that it was within the discretion of the Tribunal to consider, on
the materials before it, and, in the circumstances of the case, whether
dismissal of these three workmen was proper or as to what punishment
should, in the circumstance of the case, be inflicated on these workmen,
taking into consideration the gravity of the misconduct. In my opinion,
therefore, the award of the Tribunal with respect to these three work-
men cannot be challenged on the ground of the alleged illegality at all.
Respondent No. 6 : A. Wahid.

The case of A. Wahid has been dealt with by the Tribunal in
paragraph 8 of its award. The charge against him was that he was
guilty of habitual absence from duty, in that, on one occasion he was
absent from duty from the 22nd February, 1954 to the 4th Apr.il. 1954

without leave, and, again on another occasion from the 6th May, 1954,
when he left the station without permission and sent an application
praying for five months’ Jeave a day earlier, but before that application
could be dealt with, he left the station without permission, and, only
on notice of termination of his service on that account he wrote back
saying that he was entitled to one months’ notice or pay on the termina-
tion of his service. According to the management, it acted bona fide

ve been only a matter of
be held that these three
he meaning of Standing
b) so as to be liable to the
M2 of the Standing Orders.
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and, the punishment meted out by '1tt Fo t?gitzdlnAijils:lii rl;rr; girig;r;
ice, in the circumstances, was quite justiiied. An .
lsleixrr:]lvcv:slgf misconduct. It was alleged thatina 'dls%)uf bst;:e::te:ll;
two sons-in-law, one of whom v&;{as nar?ed ]alneli;;hx;:zfenr?aOUt:ide P
told the manager that he would see James ent o
compound, and, this utterance amounted to misc uct. |
faCto'gle Trfbunal, on the materials or}; the rico;d;lurteygafrod;zg :}l::tf;sit;
i i ce fro )
charge tha! h'el‘Zang;i«letyleo:v}elagxllmfkll:oizrll orders of the manager, and
O absolved from this charge of habitual absence from
therefore, be ‘Z}?: second charge of misconduct, the Tribux.lal found that
('iUtST. 5’ lc1>tf 312 fact that the dispute between f:he two sons-in-law of tt}?:
- vlljnan did not occur in the factory premises anq t'hat no overt a(t: tlll "
Xxoart incident is assigned to this workman, itt w:)lrs1 dlgllicsulsv :; ks;igf)r e
pul‘liShment mﬂlaedca]::e :: ihem:;lzfle;’:f:n that the utterance of the
Tribunal 11;0;" e:etli;e manager that he would see James when he went
ok fet(:);r was undoubtedly an act of impertinence, 'but t}.ne
OuF of et ali ch view that this incident has also to_ be conSIder'ed in
Trlb}mal o he was speaking so in respect of his own son-in-law
the light that o 'Wwas merely an outburst of anger, and he never
which shows that}ttt atterance into execution. The Tribunal further
meant t0 2ty iiry was held in the case of this workman befc.)re
foun.d that nod enqof dismissal as required by clause M 4 of‘Stand'mg
passing the ert'ves Taking all these circumstances into cons1fierat101?,
Orders‘ for Opers 'lden'ad that the order of dismissal passed against this
the Tribunal Conm' tified, and, therefore, it set it aside and helé that
workman was ¥ entitied to re-instatement, and, for the period of
;}.‘e.zork?a}l v‘::: allowed 509, of his wages, and his absence was
is idleness

SO ce.

i use any break in his servic ’ N

dlfec_t;? nf(')t :ogfgund taken by Mr. Sinha for attacking the validity of
e firs

. of the award is that the Tribunal had no jurisdiction to enter-
this part of the A. Wahid, because he was not a * workman

: : din .
ta'mh't: iliielsrit:;;:gg ai)fl tghe Act. He relied on section 2(s) of the Act
within t

ines “ " as below:
ich defines “ workman ~ as o |
whieh «t workman ' means any person employed (including an apprentice)

i industry to do any skilled or unskilled manual or clerical w'ork
i e ward and includes, for the purposes of any pr9ceed1ngs
for i fiet in relation to an industrial dispute, a workman dxsch'arged
und'et tillllsat dcispute, but does not include any person employed in the
‘rix:::ar;.g military or air service of the Government.

R—25
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This objection of want of jurisdiction of the Tribunal was. h
ever, not taken before the Tribunal, and, it was not raised a‘t:as'- o;]v_
written statement ot in the written argument submitted by tlfl P:Cr'tl'n the
Mr. Ranen Roy, who appeared for the workman, as well asetfxe ; lonerd.
Government Advocate, who appeared for respondents 1 and 2 T ea;ne
contended that this plea of want of jurisdiction in th 'ft' 1erefore,
decide the dispute in respect of A. Wahid, respondent 66 ) ribunal to
entertained at this stage by this Court on an application’ 8 Zuld not be
22§ or article 227, when no foundation for it was lai;nber .
Tribunal itself. In my judgment, this objection taken on t} efore the
respondents is correct, and must be upheld. e part of the

‘ The High Court cannot allow this point to be taken for the fi
time he?re: w{hen no such plea was taken earlier before tl “Or t e first
whose jurisdiction is challenged now. It is well settled b e TrlbL'lr}al.
of the Supreme Court in United Commercial Banb Lid. v Sy the decision
Bank Emplosees’ Union (195214 LR, 292), that where the o, ion
of. jurisdiction is not a pure question of law but it € question
with facts, a party cannot be allowed to raise j¢ fo;- the £ Is mlflgled
appeal to the Supreme Court from the decision of the eAlrSt“ume ,Il_n.ban
nal. Ir'\ my opinion, the ratio of the case will apply a fozll-):ﬂ altlzre :1;:
Thfa point as to jurisdiction was not taken by the petitioner before th X
Tribunal. Had it been raised, the Tribunal could have investi S
whether the respondent Wahid was a * workman within the Astlgate

' As regards the contention of Mr. Sinha, for the petiti(mer. -
this workman was guilty of misconduct in view of Standing Ord;r f
Employees, it was conceded that this workman was Tally Clerk fs or
May, 1951, getting a salary of Rs. 100 per month, and, therefore, h -
governed by Standing Orders for employees. Mr. Sinha re’h' z was
Standing Orders for Employees on clause Ll(e), which is as followes. on
. H“ L.dSuspension or Dismissal for Misconduct pending enq'uiry

Mi(;cznceiiit. Misconduct and the acts or omissions which consticute
et 1. The following acts or omissions shall be treated as miscon-

...............

........................
............................

.............. arvieen

(e) Habitual a i .
more than three Consets:;: g;;fgout leave or absence without leave for
It. was conceded by the petitioner that the case of Wahid wa
dismissal, and not termination of service. The charge of ths a case of
ment that he was found guilty of habitual absence from dut e manage-
not proved, because the Tribunal found that the main c:u: Wafs found
ance to the management was the quarrel which took place beetcv)s/'e:;l n:l}:;
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two sons-in-law of this workman, who were living in the factory's
quarters, and, probably on a complaint by one of his sons-in-law, named
James, the manager called Wahid to explain. Wahid was examined
before the Tribunal on the 18th August, 1955, and, he was also cross-
examined by the petitioner, and, after a consideration of the materials
the Tribunal accepted the evidence of Wahid that he was given oral
orders by the manager, to go on leave pending written orders, and,
the manager, though examined in this case, did not speak a
word contrary to it. The charge ot the management, therefore, that he
was guilty of habitual absence from duty, and, therefore he was liable
to be dismissed, had not been found proved. .

Mr. Sinha, for the management, further contended that award of
compensation only was more appropriate relief which should have been
granted to the respondent Wahid, and, as such, his re-instatement with
the direction that his absence will not cause any break in his service
was unjustified and not proper. In my opinion, this contention is not
well founded.

The Tribunal had absolute discretion in the matter to maintain the
punishment of dismissal inflicted by the Management on Wahid or to
set it aside and to pass such order or give such directions as it it liked in
¢the circumstances of the case, and, in view of the gravity of the offence.
Such a discretion could not be interfered with on a writ application.

Mr. Ranen Roy relied on a decision of the Supreme Court in United
Commercial Bank Ltd. v. Secretary U. P. Bank Employees Union ([1952]
4 F.J.R.292), in which it was held that whether a discharged
employee is to be re-instated in service, or whether compensation would

be an adeqate relief, is a matter for the discretion of the Tribunal and

when it has exercised it in any particular way, it will not be interfered
with in appeal unless there are reasons for such interference. In my

opinion, the above principles will all the more apply to a writ appli-
cation.

I may mention that the common law right of an employer to dis-
charge or dismiss an employee, or what is popularly known in some
countries as * the right to hire and fire ", has been subjected to statutory

restrictions. Some such restrictions are to be found in the Act under

consideration.
In order to protect an employee against vindictive or capricious

action on the part of the management, it is open, under the Act, to the
Tribunal to examine the findings of the management on the charge of
misconduct under the Act or the Standing Orders to assure itself that
there is evidence to support the finding. If the Tribunal finds that it

ought not to interfere with the findings of the management that the
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charge has
whe fherha;tbesir(l) li)lrdovejd, e.ven thfan the Tribunal must next consider
management. The Tllfillt;llleredllrte];o::el puni}ihme{:t awarded by the
. . ) ' , has the a SOIU : .
ould e mliment, i the circumstances of exch artiodier wase
otiestion whether d u _‘to the guilty workman. Under the Act th?:
e .ez e’r ilsnllssal of the workman was proper, or, whether ;uch
sensation g\vOquOg )I:lan Zhould be re-instated in service or whether com-
discretion for the ‘:rri:)a e;]uate and appropriate relief, was a matter of
st o un'unta aéone. If the Tribunal is of opinion that the
justice, it can, after stust' o remgdy is called for in the interest of
before it. de;ide o ;tu ltl;l); oi ;s:oglricimstaxlce; and materials placed
Tribunal consi RS ate punishment shoul
e perii\o dC(())l;alxdeer theﬂw orkm'an s re-instatement and wages gtb;.)cy?::.
o o o his 1d]eness anq his absence not to cause any breali in
. imerfe}z;oie‘:é E;]‘ld(i,.mth this discretion the High Court therefore,
of that dis(:reu’o’n_ ‘[n ;x s l:f reason for interference with the exercise
with regard to this woanlu 8nllent, therefore, the award of the Tribunal
the alleged illogali, ‘kman also cannot be challenged on the ground of
His case haSRi:iO:iZitN?- 7: Ram Bw.fksh, Planner.
award. The charge agai Wlth.by the Tribunal in paragraph 6 of its
retrenched nor di{sjcharggke;“bthxs workman was that he was neither
season which he did not d , clilt he was asked to join his duties in the
workman examined him I(f) and left the employment voluntarily. The
on Faujdar Singh, he Sea ‘ aﬂi he :%tated that when there was an assault
from the 8th June '1953 DI;re ending assault, absented himself on and
that he loft the h(; , and went away from the factory. He admitted
further admitted‘i t;f‘y on the 8th .]une, 1953, without permission. He
the 24th July 19% fls cross-examination that he received a letter dated
rejoin. but };e b:en,t r:m thle man’agement on the 4th August, 1953, to
duty which he newes dig repdy tlo it. He was asked to report himself to
the register with due no"__.an . LLFlmately, hls.name was struck off from
of the materials, cams 1;:;, t:he“:c;ncih-e Trﬂ;unal, hafter a consideration
opportunitie ; -onclusion that the management
kzzwn tol iy rSn ‘cOh Zh;si) Swork;nap to join his duties but, for feasons fe:i
factory reaso;l. Theex;e'bhlmseIf for a long period without any satis-
it was a case of gross ribunal thereere, came to the conclusion that
was a fit case for hi(':sar:elfisrig:tsen?f this workman, and, therefore, it
employment of this workman froenrllt’tﬁleld’cziizrrjmgly’ e direCted re-
contendgd that the charge of the management was tssasonl;. Mr. Sinha
was guilty of habitual absence without leave or abser?ietwlisthzrstp ioyee
eave
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for more than three consecutive days and as provided by Standing Orders
for Employees, clause L 1(e), quoted earlier, this act of the workman
amounted to misconduct for which he was liable toeven dismissal, but
in his case only his name had been struck off from the register, and.
therefore, his employment had been terminated, and, such a termination
of his employment was justified by Standing Orders. He referred to
Standing Orders for Employees, clause K(3) which corresponds to clause
L(3) of the Standing Orders for Operatives, and, both are in the same
terms. Standing Orders for operatives, clause L(3), which deals with

termination of employment is in these terms:

« 1. Termination of Employment.
he termination of service shall be recorded
rative if he so

........................

(3) The reasons for t
by the manager and shall
desires at the time of discharge, un

of the manager may directly or indirectly
the communication open

¢ of the operative or otherwise.
Mr. Sinha challenged this part of the award on the ground that the
order of the Tribunal was perverse, and, therefore, it was liable to be set
aside. In my opinion, no doubt, the management, with the knowledge
and experience of the problems, which confronted it in the day to day
working of the concert, ordinarily, ought to have the right to decide
what the appropriate punishment should be, but its decision is liable  to
be reversed if the Tribunalis of the opinion that the punishment is so
unjust that remedy is called for in the interest of justice. In my opinion
in the circumstances of the case, it cannot be said either that the order
of the Tribunal is perversé o that it exercised discretion illegally in
ordering re-employment of this workman from the current season, in
view of its finding that the case of this workman was not a case of mis-
conduct but a case of only gross carelessness. In my opinion, therefore,
the award ‘of the Tribunal with respect to this workman also cannot be
said to be illegal or not in accordance with the provisions of the

law.
For the reaso
Tribunal, annexure

cannot be quashed on t

In the result, the application fails,
case has been made out for issuing any writ eit
or article 227, of the Constitution, for quashing th
Tribunal dated the 29th November, 1956, in respect of -respon-

dents 3 to 7.

be communicated to the ope
less such communication in the opinion
lay the mills and the manager

or person signing to criminal or civil proceed-

ings at the instanc

ns given above, in my judgment, the award pf the
«C’ cannot be said to be illegal, and, therefore, it
he grounds urged by the petitioner.

and, the Rule is discharged as no
her under article 226,
e award of the
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’ ppllcatl el ’ CC IIlg y, 1Sm1is . l I) oner ]”

RaMaswami, C.J.—I agree.

[IN THE SUPREME COURT OF INDIA.|

WORKMEN OF ASSAM CO., LTD.
v

ASSAM CO., LTD.
N. H. Bhagwati, JJ. L. Kapur and A. K. Sarbar JJ.
March 31, 1958.

Bonus-—Co .
PRII\Icmmgvﬁi MPUTATION OF DISTRIBUTABLE SURPLUS PROFITS-—
AN BB INéREA;EFTERN ON PAID UP AND WORKING CAPITAL—WHETHER
% : SED IN THE CASE OF SPECIAT

¢ ICIAL INDUSTRIES—T
-——AWARD OF BONU EA INDUSTRY
JS ON BASIS OF EFFICIE ;
JUSTIFIED. NCY OF WORKMEN—WHETHER

The distri ;
e C;thut'zble dSW plus of profits on the basis of which bonus is deter-
e p:(z) f?ttef to( .)t}ée workmen has to be ascertained after providing
5 s for (i) depreciation, (i1) rehabilitati

/ , tation, (in1) ret
per cent. on the paid up capi j e ' e

, pital, (iv) return on th bi )

v e working capital at a lesser
memre;zs.cmable rate, and (v) for an estimated amount in respect of the pay
of income-tax. Where special circu ist, it 1 .
' mstances exist, it 15 permissi
increase the return on the pai ] , rssitle to
paid up capital or the return )

. ] on the working 3
imorease th ‘ capital,
* Z‘ndust am;le in tke case of industries connected with agriculture, like the
foa ind: rgy, ut such increased return should not be allowed in order to give

nagement 1
A Zome other r'elzef le.g., rehabilitation allowance) where the
computation aF other relief has not been possible because it was not
or because figures had not been supplied by the management

An arrangement b ;

v which the bonus
: : payable to the workmen i
dependent .on the units allotted to each workman on the basis f hi ’5' ’_"“d‘
and experience would be perfectly justified o of his efficiency

Civil Appeal No. 34 of 1957,
C. B. Aggarwala (K. P. Gupta with him) for the workmen

P. K. Goswami (S. N. Mukherjee and _ )
management. nd B. N. Ghosh with him) for the
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' JUDGMENT.

The following Judgment of the Court was delivered by

KaPUgr, J.—In this appeal brought by special leave against the
order of the Labour Appellate Tribunal, Calcutta, dated 31st August,
1955, the controversy between the parties is confined to the question of
bonus. The appellants are the workmen including members of the
Indian staff and artisans employed by the respondent, the Assam Co.,
Ltd., a company incorporated in the United Kingdom and engaged in
tea industry in the State of Assam. The appellants claimed bonus for
the years 1950, 1951, and 1952 at the rate of 6 months’ wages per year.
The respondent offered to the Indian Staff excluding the artisans
Rs. 51,061 as bonus for 1950, Rs. 48,140 for 1951 and Rs. 15,493 for
1952 which works out at 2:3% of the net profit for the year 1950, 319,
for the year 1951 and 3:99, for the year 1952. This dispute was referred
to the Industrial Tribunal by a notification of the Assam Government
dated August 27, 1953.

The Industrial Tribunal allowed depreciation as given in the
company’s balance-sheets for the three years and allowed as return on
the paid up capital and on the reserve 7% and 5% respectively and held
the artisans also to be entitled to bonus. For the purpose of mode of
Industrial Tribunal accepted the *“unit scheme' under

payment the
which the company had been paying bonus since the year 1926. It was
ir and rational and gave incentive

of the opinion that the scheme was fai
to industrial efficiency and to production.

Both the appellants and the respondent appealed against this order,
the correctness of the accounts, the amount of the
return on capital and reserves and the “unit scheme” and again claimed
six months’ wages per year as bonus. The latter appealed against the
percentages allowed on the capital and the reserves and claimed 10%
and 8% respectively as a fair return. It objected to the inclusion of the
artisans amongst the workmen eligible for bonus and also to the applica-
tion of what is known as the Bombay Formula to tea industry.

The Labour Appellate Tribunal varied the Tribunal’s award and
allowed depreciation at the rate allowable under the Indian Income-
tax Act, confirmed 7Y% on the paid up capital but raised the return on
the reserves from 59, to 6% in order to meet the claim of the company
for rehabilitation which though not claimed before the I ndustrial
Tribunal, was put forward before it as a basis for increase in return on
In this Court the appellants again repeated their objection to
of depreciation, the return on capital and on reserves and
but were prepared to confine their claim to two

the former as to

-eserves.
‘he amount

. ”
o the “unit scheme
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months’ wages as bonus. Counsel for the respondent objected to the
applicability of the Formula to an industry like the tea industry, his
contention being that circumstances and considerations applicable to the
textile industry cannot apply to tea industry which, being connected
with agriculture, is affected by various factors which must be taken

into consideration in the matter of depreciation, return on capital and
return on reserves.

The principles on which the ascertainment of the surplus on the
basis of which bonus becomes determinable and distributable have been
laid down by this Court in Sree Meenabshi Mills v. Their Worbmen
((1958] 13 F.J.R. 399). The formula there laid down is

“Distributable surplus has to be ascertained after providing from
the gross profits for (1) depreciation, (2) rehabilitation, (3) return at 6
per cent. on the paid up capital, (4) return on the working capital at a
lesser but reasonable rate, and (5) for an estimated amount in respect of
the payment of income-tax.”

Under this formula the depreciation allowable in cases arising under the
Industrial Disputes Act is the normal depreciation including shift
depreciation. We did not understand counsel for the respondent to
contend that there was anything in the Formula which was wrong in
principle but that it had to be adjusted to suit the circumstances of the
tea industry. No circumstances, were, however, given by him which
would make it unfair to apply the formula nor were any figures or
particulars furnished for varying it in regard to depreciation.

The Industrial Tribunal allowed 7% return on capital as against

6% held allowable under the formula. Its reasons for this increase were :

“That the tea industry here may have often to face various
adverse circumstances—more adverse than those that may come upon

other industries and may have more risks than other industries.

It may however be noted that the company in the instant case
is more than a century old one fairing well all through and
has thus been 5o far a prosperous one and on a sound footing and as such
it is expected to have built up a substantial reserve.”

The Labour Appellate Tribunal maintained this higher rate of
return on capital on the ground * of its being exposed to greater risks
than any other INAUStry. o namely

weather, pests in the blants and gradual deterioration of the soil over

which no man has any control ”. These additional risk factors are no

A PNy . . .
ﬂou‘gt‘w‘m an industry connected with agriculture like the tea
Windustw@ Sin our o

pinion, they justify the giving of a higher rate of

" return on"éu?‘i‘g‘al. o
N q AT - Nh o Y -
LL L : ‘.le ‘ r\:\v ‘ . \\v‘ o
% ) \ |
1 "’”J
. A /I‘

“would be entitled to.

[To be reprinted]
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Industrial Tribunal fixed

Instead of 4% allowed by the formula 'clz)ef ndustrial Tribaal fixee
e e the int rese'crsvc?fS :Lteizom%l;;?% gbrtftu ?Iiie Labour Appglla;e Tribunal
'guard thcf 'mtf res6"/ to meet replacements and rehabilitation charges
since th ‘ft : 1 gthod of calculating these charges 1s not possﬂ:)leffm
Since the e o nd *“we are tosee that the industry does not su e}rl
the pfesemfl CaS(i ament and rehabilitation funds and must provide iqc
for want of rep ahc er way, namely, by allowing a return on the wodr ing
funfls ¥ SOﬂ}ehOt eates", In the absence of any claim in the respon en}:..s
capltal e ertr for re.habilitation or any figures for determining 1: is
et sta_temena one per cent. is insupportable. It Is not a case W e;z
amloqnt’c?lﬁder):;rt be made or figures could not havehbee?oriws: aﬁ; Wte ;
P oper iti nt. cannot there 11 .
iy glheeriigcl)?s)rgbeor? Z}lf)etrhgelndustrial Tr‘ibunal ‘suff.laentll]y
In our op;lnlor.1 ing of 5%, on the reserves as being fair considering tn:
e oon i gdust:ryovvhich is exposed to various adverse c1rcubl
risks of the oo ts. The Industrial Tribunal has not agted unreasonably
e i gnd elegler; :ny accepted principles in calcu}atmg.the return on
ros ::rleglzieg‘;r artl)d we see no cogent reason for varying this rate.:
rese A

i ing bonus to its employees
Tl'le respondkelz;cngacs:;ligc]ictehigz‘? &xzie:cﬁzie% which :}ccording to.the
accordlr’lg T, 'abSC | has the merit of being more rational and gives
gndustylal o clim:trious habits and efficiency leadl_ng to more produc-
u'}Centl%ehefoLlalnbo‘ilr Appellate Tribunal did not L?Odmto lf’he mgr:ltlz ofl rtlflte;
. ing toit. nder this sche
scheme but Orde;iirzgﬁg::c:;éfnlg ginto consideration the importance
vy crefllteg tialo(ids the wages he gets and the number of years he cl;a;
of the 1o d in that particular job. The value of units so awarde
been employe urate with considerations of efflglency and expener;cei
SI?l;1 y viari}l;l(i::k?rlnnelﬁlt]sis divided into twelve categories and the Medica
e es

lative importance of the nature qf
Staif into tlgee: aslorbl?x?:n?n ';I;Jeuge in1 the descending order ng]thiu-
work done Zhe obs are classified as: 1. Head Mohori; 2. H%a L e;ari.
importance, Mjh ri: 4. Land Mohori; Hazaria Mohori; 5. Kamj o
3. Divisional Moto I\’/Ioh'ori; 7. 2nd Tea House Mohori; 2nd Kerani;

8. 2nd Godown Mohori; 9. Gunti Mohori; 10.
3rd Tea House Mohori ; 11. Mondal; 12. Apprentices:

Units would thus be awarded to {wforgmin in 1:hre tﬁzrtll)‘;ltliz:
i ified the worke

ey are in and the more qua better
P ik thdythe higher his wage, the higher the pumber' of umlt)f) e
his work af The amount available for distribution as oy
its of all the workmen partici-
is divi the aggregate number of uni : artict
o d_xvxd.edtgz scheme and each worker would be ent;tled ctlzg alI;nultxegzl e of
pﬁtlng :)r:mt payable on one unit and the units to his credit. .tagﬁ o
tsetf;;tnt the estimate of the Industrial Trxbunalbas to 'thgc sgrxda‘;nce y o

1tlhe scheme was fully justified and payment of bonus in

Mobhori ; 6. Godown
2nd Hazaria Mohort;
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this scheme will not only result in fair distribution of bonus but would
also lead to improvement in the quality and quantity of work, This -
scheme is not to be confused with production bonus though it has the
merit of combining the fair distribution of the surplus available and the
maintenance of efficiency in the establishment.

Taking the figures on the basis of the award made by the Industrial
Tribunal we find that Rs. 7,64,608, would be the surplus for the year
1950, Rs. 77,823 for 1951 and a deficit of Rs. 10 lacs for the year 1952.
The total sum available for three years will be nil. On the basis of the’
claim which counsel for the appellant has made before us, ie., two
months’ wages, we find that the amount of bonus required for the mem-
bers of the staff for the year 1950 will be one-sixth of Rs. 4,63,095, and
for the year 1951 one-sixth of Rs. 4,83,893, and for 1952 one-sixth of
Rs. 5,31,202, which works out to Rs. 77,182 for 1950, Rs. 80,647 for
1951 and Rs. 88,533 for 1952. The amounts required for the artisans
further increase these figures. No doubt on the calculations which have
now been made the appellant may justify the claim of two months'
bonus for the year 1950 but the same cannot be said in regard to the
claim for the years 1951 and 1952 because of the available surplus which
is only Rs. 77,823 for 1951 and there is a deficit of about 10 lacs of
rupees for the year 1952. Taking all these figures into consideration,
we.are of the opinion that the amounts awarded by the Industrial Triby-
nal are fair and proper. As the Labour Appellate Tribunal allowed
depreciation and rehabilitation on an erroneous basis, we would set aside
the order of the Labour Appellate Tribunal and would restore that of the
Industrial Tribunal with this modification that the respondent shall

make available the additional amount required for payment of the
proportional bonus to the artisans,

The appeal is, therefore, allowed to this extent, the order of the
Labour Appellate Tribunal set aside and the award of .he Industrial
Tribunal restored with this modification that the responaent shall also
provide an additional amount for these three years for payment to the
artisans of proportionate bonus on the basis of the * Unit System . As
neither of the parties have succeeded in their main contentions, the fajr

order in regard to costs should be that the parties do bear thejr respec-
tive costs throughout,

Printed and Published by T. A, Venkataraman, a
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