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1957-58] NOTIFICATIONS : 61

Industrial Disputes Acts, 1947—Delegation of Powers.
Notification No. GLR. 57/57/9 dated the 23rd August, 19574

In exercise of the powers conferred by section 39 of the Industrial
Disputes Act, 1947 (XIV of 1947), the Governor of Assam hereby directs that
the power exercisable by him under sub-section (1) of Section 33-C of the
said Act shall be exercisable also by the Labour Commissioner, Assam,
Shillong. :

Sugar Industry declared Public Utility Service
Notification S.R.0. No. A-5473 of 1957, dated August 29, 1957*.

Whereas the sugar industry in the State of Madras has been declared
to be public utility service for the purpose of the Industrial Disputes Act,
1947 (Central Act XIV of 1947) for a period of six months up to and inclu-
sive of the 4th September, 1957, in the late Development Department
Notification No. 714, dated the 30th August, 1952, published at page 1339
of Part I of the Fort St George Gazette, dated the 10th September, 1952,
read with the Industries, Labour and Co-operation Department Notification
S.R.0. No. A-1246 of 1957, published at page 361 of Part I of the Fors St.
George Gazette, dated the 27th February, 1957 ;

And whereas the Governor of Madras is of the opinion that public
interest requires the extention of the said period for a further period of six
months ;

Now, therefore, in exercise of the powers conferred by the proviso to
section 2 (n) (vi) of the said Act, the Governor of Madras hereby extends
the period so specified by a period of six months commencing on the 5th

September, 1957.

Mysore Factories Rules, 1952—Amendment,
Notification No. LLH. 62 FCB 57, dated Bangalore, 12th December, 1957.%%

In exercise of the powers conferred under section 112 of the Factories
Act, 1948 (Central Act LXIITI of 1948), the Government of Mysore hereby
makes the following amendments to the Mysore Factories Rules, 1952, the
draft of the same having been previously published in Notification LLH 62
FCB 57, dated 27th April, 1957, as required under section 115 of the said
Act.
AMENDMENT.

In the said rules, after sub-rule (3) of rule g4, the following rule shall

be inserted : —

1 Assam Gazs. 4-9-57, Pt. I1-A, p. 2392.
*Tort St. Geo., Gaz. 4-9-57, Pt. I, p. 1515.
**Mys. Gaz., 19-12-47, Pt. IV, Sec. C, p. 3032,
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“ g4 A. Exemption from provision of rules 87 to 93:—The Chief
Inspector may grant exemption from all or any of the provisions of the
rules 87 to 93 in respect of all or any of the workers in any factory subject
to such conditions as he may impose.” ’

THE INDUSTRIAL DISPUTES (BANKING COMPANIES) DECISION
AMENDMENT ACT, 1957.

Act No. 40 OF 1957%
[Received the assent of the President on November 17, 1957.]

An Act to amend the Industrial Disputes (Banking Companies)
Decision Act, 1955.

Be it enacted by Parliament in the Eighth Year of the Republic of
India as follows:

. 1. Short title.—This Act may be called the Industrial Disputes (Bank-
ing Companies) Decision Amendment Act, 1957,

2. Amendment of section 3.—In the Industrial Di i

' e " 1sputes (Bank
Companies) Degswn Act, 1955, section 3 shall be re-numbereI()i as sug)-senct;;llgl
gx) of that s.ectlon, and after that sub-section as so re-numbered, the follow-
ing sub-sections shall be inserted, namely :— ‘

¢« (2) Notwithstanding anything contained in sub-secti
_ L -section (1),
rfacorpmenda.tlons in Chapter XI of the Report of the Bank Award éo)mnﬁ]s?
51f0r1 Tln relation (t:o the banking companies incorporated in the former State
of Travancore-Cochin specified in that Chapter shall b i
be deemed to have been modified— P © modified and shall

(a) with effect from the 1st January, 1955, in relation
_ ) , to th
ban}cs known as the South Indian Bank Limited, Trichur and theeg tfllal§S
Syrian Bank Limited, Trichur, as if— ’ amene
(1) in clause (1) of the said recommendations—
(1) under the heading ‘C Class’, after the entry (viis
N . . ’ ' L ’ T
Baqk , the entries «(ix), South Indian Bank, Trichu}r,’ (amd)‘(x)ra(;’a;.i’cnhC Olr.e
Syrian B.z?.nlf, Trichur’, had been inserted ; l o
(11) items (i) and (i) under sub-clause (5) had been omitted : and
(2) in clause (2) thereof, after the words T ’

‘ ) , ) “Travancore Bank’,
wqrds the South Indian Bank, Trichur, and the Catholic Syrail:n B t}11<e
Trichur’ had been inserted : and e

(b) with effect from the 1st January, 1 i i

: , 1056, in relation to th
Banks known as tl}e Palal Central Bank Limited, Palai, ang)xzheo TrZ\(f:ar(l:clz::
i())r:;a:ge fz}(r;k lelted,d i{ottayam, and the D Class Banks, as if in clause
ald recommendati ite ) 1 ’
(1) of the saif loms, items (4) and (#4) under sub-clause (b) had
(3) The arrears of emoluments payable to the workmen of the banking

companies specified in sub-section (2) by reason of ; .
by that sub-section shall be paid as folsllows : _n of the modifications effected

*Gaz. of India, Exty,, 18-11-1957, p. 505,
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() in the case of the banking companies specified in clause (a) of
that sub-section—

(¢) the arrears for the year 1955 shall be paid in two equal
instalments of which the first shall be paid within thirty days from the
commencement of the Industrial Disputes (Banking Companies) Decision
Amendment Act, 1957, and the second within six months after such com-

mencement ; and
() the arrears for the period from the 1st January, 1956, to such
commencement shall be paid within thirty days thereof ;

(b) in the case of the banking companies specified in clause (b) of
that sub-section, arrears for the period from the 1st January, 1956, to such
commencement shall be paid within thirty days thereof.

(4) For the purposes of this section, the expression * the former State
of Travancore-Cochin’ means the State of Travancore-Cochin as it existed
immediately before the 1st November 1956.”

STATEMENT OF OBJECTS AND REASONS.

The following is the Statement of Object and Reasons appended to
the Bill which has resulted in the above Act:

« One of the recommendations of the Bank Award (Justice Gajendra-
gadkar) Commission was that the Government of India should appoint a
Commission to examine the financial position of the. Banks incorporated in
the former Travancore-Cochin State and make recommendations in regard to
the terms and conditions of service of their employees. In pursuance of this
recommendation, the Government of India in January, 1956, appointed the
Travancore-Cochin Banking Inquiry Commission which submitted its report
in August 1956. The Government of India have accepted the recommenda-
tions of the Travancore-Cochin Banking Inquiry Commission in respecd of
the terms and conditions of service of bank employees in Award banks with
the modification that in the case of the South Indian Bank Ltd., and the
Catholic Syrian Bank Ltd., Trichur, retrospective effect to the Labour
Appellate Tribunal’s decision should be given from January 1, 1955, instead
of from April 1, 1954.as recommended by the Commission. This Bill is
designed to give effect to the recommendations of the Travancore-Cochin
Banking Inquiry Commission as thus modified. Provision has also been
made in the Bill about the period during which the arrears of emoluments
will be paid by the banks concerned.”’
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U. P. WORKING JOURNALISTS (INDUSTRIAL DISPUTES) RULES, 1957.
Notification No. 7298 (ST) |XXXVI-A—157 (ST)-1955 dated December 4,
957*

In exercise of the powers conferred by section 38 of the Industrial
Disputes Act, 1947 (XIV of 1947), the State Government hereby makes the

following rules the same having been previously published, as required by
sub-section (1) of the said section, namely —

PRELIMINARY.

1. Title and Application.—These rules may be called the U. P. Working
Journalists (Industrial Disputes) Rules, 1957.

2. Definitions.—In these rules, unless there is anything repugnant in

the subject or context,

(@) < Act’ means the Industrial Disputes Act, 1647 ;

(b) All words and expressions used but not defined shall have the
meaning respectively assigned to them in the Act;

{¢) -Chairman ’ means the chairman of a Board or Court or, if the
Court consists of one person only, such person ;

(d) * Form’ means a form prescribed in the Schedule to these rules;

(¢) «Section’ means a section of the Act;

(/) < State Government ’ means the Government of Uttar Pradesh ;

(g) ‘Labour Commissioner’ means the Labour Commissioner, U. P.;

(#) The expressions ‘Newspaper, ‘newspaper establishment’ and
working journalist’ shall have the meanings respectively assigned to them
in section 2 of the Working Journalists (Conditions of Service) and Miscel-
laneous Provisions Act 1955 ;

(¢) “Trade Union’ means a trade union registered under the Indian
Trade Unions Act, 1926.

3. (1) An application for the settlement of an industrial dispute may
be made to the Conciliation Officer of the area concerned :
(i) In the case of a Working Journalist by—
(@) a registered trade union of working journalists, or
(b) a federation of such trade unions, or
(c) where no such union or federation exists in relation to any
particular newspaper establishment by five representatives of the working
journalists employed in the newspaper establishment, to be elected in that
behalf by a majority of the working journalists employed in the newspaper
establishment, as the case may be, at a meeting held for the purpose, and
(i) In the case of an employer by—
() the employer of a newspdper establishment himself, or
{b) a trade union or association of employers, or
(¢) a federation of such trade unions or associations.

(z) No application under sub-rule (1) shall ordinarily be entertained by
the Conciliation Officer if it is in respect of a dispute arising more than six
months previous to the date of the application, or if the dispute has already
been the subject of proceedings before a Board, Labour Court or Tribunal
and finally settled: )

*U.P. Govt. Gazette, Extry., 4-12-57,
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Provided that the Conciliation Officer may, if he is satisfied that the
applicant had sufficient cause for not making the application earlier, enter-
tain the same.

POWERS, PROCEDURE AND DUTIES OF CONCILIATION OFFICERS.

4. (1) Where a Conciliation Officer receives il1f0rmatiog~thr0}1gh an
application or otherwise—about an existing or apprehended industrial dis-
pute, and he considers it necessary to intervene in ‘thfa dxsp}xte, he shall give
intimation in writing to the parties concerned of his intention to commence
conciliation proceedings with effect from such date as may be specified
therein. ‘ o

(2) The Conciliation Officer may hold a meeting of the parties jointly
or of each party separately.

(3) The Conciliation Officer shall conduct the proceedings expeditiously
and in such manner as he may deem fit

5, (1) Where a settlement is arrived at in the course of Conciliation
proceeding, the Conciliation Officer sha.ll .send a report thfareof to the State
Government and to the Labour Commissioner together with a copy of the
memorandum of settlement signed by the parties to the dispute.

(ii) A settlement arrived at in the course of conciliation proceedings
or otherwise, shall be in Form «A”.

(iii) Where no settlement has been arrived at in the course of con-
ciliation proceedings, the Conciliation Officer shall send a report thereof
stating the circumstances under which no settleme{nt could be arrived at,
to the State Government and the Labour Commissioner,

6. The settlement referred to in rule 5 shall be signed by-—
(a) in the case of an employer, by the employer himsclf, or by his
authorized agent, or when the employer is an incorporated company or
other body corporate, by the agent, manager or other principal officer of the

corporation.

(b) in the case of a working journalist, either by the President and
Secretary of a trade union of working journalists, or by five representatives
of the working journalists of the newspaper gtabhs_hment duly authorized
in this behalf at a meeting of the working journalists of the newspaper

establishment held for the purpose.

7. Where a settlement is arrived at between an _ngloyer and _his
working journalists otherwise' than in the course Qf conciliation proceedings
before a Board or a Conciliation Officer, the parties to the settlement shgll
jointly send a cOpy thereof to the State Government, the Labour Commis-
sioner, and the Conciliation Officer of the area concerned.

8. Register of settlements.—The Conciliation Officer of the area con-
cerneci shall file all settlements effected under this Act in respect of disputes
in the area within his jurisdictionin a register maintained for the purpose

asin Form “B”.
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PROCEDURE FOR REFERENCE OF INDUSTRIAL DISPUTES TO BOARDS,
COURTS, LABOUR COURTS OR INDUSTRIAL TRIBUNALS.

9. Application.—An application under sub-section (2) of section 10 for
the reference of an industrial dispute to a Board, Court, Labour Court or
Tribunal shall be made in Form «C " and shall be delivered personally or
forwarded by registered post in triplicate to the Secretary to Government,
U. P., Labour (A) Department. The application shall be accompanied by
a statement setting forth;

(a) the parties to the dispute ;
(b) the specific matters in dispute ;

(c) the total number of working journalists employed in the under-
taking affected ;

(d) an estimate of the number of working journalists affected or
likely to be affected by the dispute, and

(¢) the efforts made by the parties themselves to adjust the
dispute.

10.  Atlestation of application.—The application and the statement
accompanying it shall be signed—

(a) in the case of an employer, by the employer himself, or when
the employer is an incorporated company or other body corporate by the
agent, manager or other principal officer of the corporation ;

(b) in the case of working journalists either by the President and
Secretary of a trade union of the working journalists, or by five representa-
tives of the working journalists duly authorized in this behalf at a meeting
of the working journalists held for the purpose.

11.  Notification of appointment of Board, Court, Labour Court or
Tribunal.~The appointment of a Board, Court, Labour Court or Tribunal
together with the names of persons constituting the Board, Court, Labour
Court or Tribunal shall be notified in the official Gazette.

12. Notice to partics to nominate vepresentatives.—(1) If the State
Government propose to appoint a Board, it shall send a notice in Form «D”

to the parties requiring them to nominate within a reasonable time persons
to represent them on the Board.

(2) The notice to the employer shall be sent to the employer personally,
or if the employer is an incorporated company or a body corporate, to the
agent, manager or other principal officer of such company or body.

(3) The notice to the working journalists shall be sent—

(@) in the. case of working journalists who are members of a trade
union, to the President or Secretary of the trade union, and

(b) in the case of working journalists who are not members of a trade
union, to any one working journalist who has attested the application made
under rule To and in this case a copy of the notice shall be sent to the
employer who shall display copies thereof on notice-boards in a conspicuous
manner at the main entrance to the premises of the establishment.
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ARBITRATION AGREEMENT

13.  Arbitration Agrcement.—An arbitration agreement for the referen?e
of an industrial dispute to an arbitrator or arbitrators shall ,be made in
Form «E” and shall be delivered personally or forwarded by registered post
in triplicate by both the parties either jointly or separately within two days
of such an agreement to the Secretary to the ngvernment, U.P., Labggr (A)
Department, Lucknow, the Labour Commissioner and the Conciliation
Officer of the ared concerned. The agreement shall be accompanied by the
consent in writing of the arbitrator or arbitrators.

(2) The State Government shall within fourteen d_a.ys from the' date .of
receipt of such a copy of arbitration agreement publish the same in official

Gazette.

14. Attestation of the Arbitration Agreement.—The arbitration agreement
shall be signed— .

(@) in the case of an employer by the employer himself, or when the
employer is an incorporated company or other bOfiy corporate, by the agent,
manager, or other principal officer of the corporatl.on; ‘

(b) in the case of working journalists either by the President and
Secretary of a trade union of the working jo‘urnahsts or by five representa-
tives of the working journalists duly authorized in this behalf at a meeting
of the working journalists held for the purpose.

POWERS, PROCEDURE AND DUTIES OF BOARDS, COURTS, LABOUR
COURTS, TRIBUNALS AND ARBITRATORS

15. Place and time of hearing.—The sittings of a Board, Court, Labour
Court, Tribunal or an Arbitrator shall be held.at such times and places
as the Chairman or the Presiding Officer or the Arbltrato.r, as the case may
be, may fix and the Chairman, Presiding Oﬁ.‘icer or Arbitrator, as t.he case
mé.y be, shall inform the parties of the same in such manner as he thinks fit.

16. Quorum for Boards and Court.—The quorum necessary to consti-
tute a sitting of a Board or Court shall be as follows:

' Quorum

(i) In the caseof a Board— .

where the number of members is three .2

where the number of members is five .. 3
(ii) In the case of a Court—

where the number of members is not more than two ... 1

where the number of members is more than two but

less than five o ‘ . 2
where the number of members is five or more eee 3

17. Administraiton of oath—Any member of a Board, or Court or
presiding officer of a Labour Court or Tribunal or an Arbitrator may

administer an oath.
18. Evidence—A Board, Court, Labour Court, Tribunal or an Arbitra-

tor may accept, admit or call for evidence at any stage of the proceedings
before it/him and in such manner as it/he may think fit.
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. 19. Swummons.—A summons issued:
Trlbungl shallbe in Form “F” and mai?y ?ef&zd;;r?; ll;‘;rlsag;)o:l ; Court or
before it any books, papers or other documents and things in hiso prodpce
. or un.der‘hls'control in any way relating to the matter under in POS_SCSS}OY\
or adjudication by the Board, Court or Tribunal which the Boar(‘;ez:)ii??)n
) T

Tribuna] thinks necessary for tl .
adjudication. y for the purpose of such investigation or

20. Description of parties in certais
v cases.—Where in an i
before a Board, Court, Labour Court, Tribunal or an Arbitrati’)rprt(;lceerzdig

numerous persons arrayed on any sid
e, such .
follows : y persons shall be described as

(1) all such persons as are member
s of any trade union ociation
' , y Or ass
shall be described by the name of such trade union or association an(; !

@ all such persons as are not members of any trade union or associ
tion shall be des‘cnbed in such manuner as the Board, Court, Lab COCla-
Tribunal or Arbitrator, as the case may be, may dete‘rmine ‘ our Fonrt,

21.  Service of summons or notice.—A i

] .—Any notice, summons

order issued by‘aBoard, Court, Labour Court, Tribunal or an grr(l))?fss or
may be served either personally or by registered post Hrator

o Mmz:zer of service in the casc of numerous persons as parts
dispute.—(1) Where there are numerous persons as parties to an o tod'the
before a Board, Court, Labour Court, Tribunal or an Arbitratgrprorfge ml%
persons are members of any trade union or association, the service ?)f Stcl'c
on the Secre_tary, or where there is no Secretary, on the rincipal fﬁno ot
the trade union or association shall be deemed to be servi(I:)e on I;ucf? p:IZI;;nC;f

(2) Whether there are numerous persons as i i
before a Board, Court, Labour Court, lgribunal orp:rrltliirgtrzrtlgr parliifedml%
persons are not members of any trade union or association, the Board CSuc
Labour Court‘, Tl_-ibunal or Arbitrator, as the case ma : be shalrl ’ Ohurt'
personal service is not practicable, cause the service ojf, an ; noatiéev: e;e
made by affixing the same at or near the main entra fy sk
made by affixing nce of the establish-

(3) A noticed served in the manner speci i

' ved i pecified in sub-rule (2

b'e considered as sufficient in the case of such workmen as canr(l )t ls)han oy
ained or found. oF be ascert

23, Procedure at the ﬁ?Sﬁ sitting —At th i .ng of a Board, Court
e . e ﬁrSt sitt
l abo]]r COu]t Qr frlbunal, the Chairman [0} the E]esildilllg Of“l(le) as "he case
»

may be, shall call upon the parties in s _
state their case. . P uch order as he may think fit to

24. Information to be kept con ;
documents or things producedpbefo{fi:d:ngzirz ACILuEtO OIle'bPapeés and othgr
bunal, whether voluntarily or in pursuance of' a sum’monsor‘;r Ol;lrt. or Tri-
by the Board, Court, Labour Court or Tribunal and also b 2y he inspected
the }?oard, Court, Labour Court or Tribunal allows: but Ythuc L parties as
obtained therefrom shall not, except as provided in the Act b: mlnéormatxpn
and such parts of the books, papers, documents or things a’s in t?xee gll)lltr)llll;n'
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of the Board, Court, Labour Court or Tribunal do not relate to the matters
at issue may be sealed up.

28. Board, Labour Court, Tribunal or Arbitrator may proceed ex-parte—
(1) If on date fixed or on any other date to which the hearing may be
adjourned, any party to the proceedings before the Board, Labour Court or
Tribunal or an Arbitrator, is absent, though duly served with summons or
having the notice of the date of hearing, the Board, Labour Court or Tri-
bunal or the Arbitrator, as the case may be, may proceed with the case in
his absence and pass such order as it may deem fit and proper.

(2) The Board, Labour Court, Tribunal or an Arbitrator may set aside
the order, passed against the party in his absence, if within ten days of such
order the party applies in writing for setting aside such order and shows
sufficient cause for his absence. Such an application must be supported by
an affidavit stating the cause of his absence. As many copies of the appli-
cation and affidavit shall be filed by the party concerned as there are per-
sons on the opposite side. Notice of the application shall be given to the
opposite parties before setting aside the order.

26. Power of entry and inspection—The Presiding Officer of a Labour
Court or a Tribunal or any other person authorized in writing by a Labour
Court or Tribunal in this behalf may, for the purposes of any investigation,
enquiry or adjudication entrusted to the Labour Court or Tribunal under
the Act after he has given reasenable notice, enter any building, factory,
workshop or other place or premises whatsoever, and inspect the same or
any work, machinery, appliance or article therein or interrogate any person
therein in respect of anything situated therein or any matter relevant to the
subject-matter of the investigation, enquiry or adjudication.

27. Powers of Boards, Courts, Labour Courts and Tribunals—In addition
to the powers conferred by the Act, Boards, Courts, Labour Courts and Tri-
bunals shall have the same powers as are vested in a civil court under the
Code of Civil Procedure, 108 when trying a suit, in respect of the following
matters, namely :

(a) discovery and inspection ;

(b) granting of adjournment ; .

(¢) reception of evidence taken on affidavit ;

(d) substitution of parties;
and the Board, Court, Labour Court or Tribunal may summon and examine
suo moto any person whose evidence appears to it to be material and shall
be deemed to be 2 civil court within the meaning of sections 480 and 482 of
the Code of Criminal Procedure, 1898.

28. Assessors.—Where assessors are appointed to advise a Tribunal
under sub-section (4) of section 7-A or by the Court, Labour Court or Tri-
bunal under sub-section (5) of section 11, the Court, Labour Court or Tri-
bunal, as the case may be, shall, in relation to proceeding before it, obtain
the advice of such assessors, but such advice shall not be binding on it.

29. Decision by majority.—All questions arising for decision at any
meeting of a Board or Court, save where the Court consists of one person,

8—11
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shall be decided by a majority of the votes of the members thereof (inclu-
ding the Chairman) present at the meeting. In the event of an equality
of votes the Chairman shall also have a casting vote. ‘

30. Correction of crrors.—The Labour Court, Tribunal or Arbitrator may
correct any clerical mistake or error arising from an accidental slip or
omission in any award it/he issues.

31.  Rightof representatives.—The representatives of the parties, appear-
ing before a Board, Court, Labour Court, Tribunal or an Arbitrator shall
have the right of examination, cross-examination and of addressing the
Board, Court, Labour Court or Tribunal or Arbitrator when an evidence
has been called. ' ‘

.32, Proceedings before a Board, Court, Labour Court or Tribunal.—The
proceedings beforea Board, Court, Labour Court or Tribunal shall be held
in public: Provided that the Board, Court, Labour Court or Tribunal nay
at any stage dircct that any witness shall be examined or its procce(i-
ings shall be held in camera.

REMUNERATION OF ARBITRATORS, CHAIRMAN AND MEMBERS
OF COURTS, PRESIDING OFFICERS OF LABOUR COURTS,
TRIBUNALS, ASSESSORS AND WITNESSES

33. Travelling allowance.~The Chairman or a member of a Board or a
Court, or an Assessor of a Labour Court or Tribunal, if a non-official, shall
be entitled to draw travelling allowance and halting allowance f<;r any
journey performed by him in connection with the performance of his duties
at the rates admissible and subject to the conditions applicable to a Govern-
ment servant of the first class in the State.

34, Expenses of witnesses.—(1) Every person who is summoned and
duly attends or otherwise appears as a witness before a Labour Court or
Tribunal or Arbitrator shall be entitled to receive from the party concerned
such allowances for expenses as, subject to such general or special instruc-
tions as may be given by the State Government from time to time, the
Labour Court or Tribunal or Arbitrator may determine. '

(2) A Labour Court or Tribunal or ,Arbitrator when summoning a

witness at the request of a party, may require the party to deposit
expenses of the witness in advance.

REPRESENTATION OF PARTIES -

35. Form of authority under section 36.—The authority in favour of a
person or persons to represent a working journalist or group of working
lournalxstzsf or an employer in any proceeding under the Act shall be
in Form “G”

36. Parties bound by acts of vepresentafives.—A i
: — arty a -
through a representative shall be bound by the acts of ttht re;resftﬁ:iriag

37.  Recogmition of protected workmen —(1} A Uni si
. _ / . nion desirous of récogni-
tion of its officer or officers as “protected workmen”, shall, before the g?slt

o~
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day of September, every year submit an application in Form “H” to the
Registrar, Trade Unions, U.P., Kanpur, appointed by the State Govern-
ment under the Indian Trade Unions Act, 1926 (Act XVI of 1926).

(2) On reccipt of an application under sub-rule (1) or on his own initia-
tive if no such application is received, the Registrar of Trade Unions may,
after making such enquiriesas he may consider necessary, pass appropriate
orders in the matter. Such orders shall be communicated to the Union and
the emploger concerned and also to the Conciliation Officer of the area
concerned.

(3) The names of protected workmen recognized under sub-rule (2)
above shall be entered in a Register in Form “I”, to be maintained in the
office of the Registrar or Trade Unions, U. P. This Register can be inspected
by any person on payment of a fee of Re. I during such hours as may be
prescribed by the Registrar of Trade Unions, U. P. :

(4) The recognition given to an officer under sub-rule (2) shall remain
in force till the 3oth day of September, of the year {ollowing that in which
the order giving such recognition is made.

(5) Ifa vacancy occurs amongst the protected workmen by reason of
any of such workmen having died or not remaining in service or for any
other' reason, the Union concerned shall, within one month of the occurrence
of such vacancy, inform the Registrar of it. The Registrar may fill the
vacancy after such enquiry as he considers necessary.

38.  Distribution of protected workmen.—(1) The distribution of protect-
ed workmen for an establishment amongst unions for the purposes of sub-
section (4) of section 33, of the Act shall be made by the Registrar of Trade
Unions, U.P., in proportion to their membership and after such enquiries as
he may consider necessary.

(2) For the up-to-date maintenance of the Register in Form “I” the
Registrar of Trade Unions, U. P., may hold such enquiries as may be neces-
sary and pass suitable orders which shall be final and binding on the parties

concerned.

NOTICE OF CHANGE

39. Notice of change~—Any employer intending to effect any change in
the conditions of service applicable to any working journalist in respect of
any matter speciﬁed in the Fourth Schedule shall give notice of such inten-
tion in Form «J". '

40. Manner of scrvice of noticc of change.~—(1) Where there are
numerous working journalists affected by a mnotice of change and the
majority of such working journalists are members of any trade union, the
service of notice, by registered post, on the secretary, or where there is no
secretary, on the principal officer of the trade union shall be deemed to be
service on all such workmen. The employer shall, at the same time, arrange
to exhibit the notice by affixing it to a notice board in the manner specified
in sub-rule (2): Provided that if the secretary or the principal officer refuses
to receive the notice or for any other reason, the notice cannot be served
on the secretary or the principal officer in the ordinary way, the exhibition
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of the notice in the manner specified in sub-rule (2) shall
service on all such working journalists, (2) shall be deemed to be

(2) Where there are numerous working journalists aff. i
of change angl the majority -of such working }ournalists ar: Cntg? rlr)lstgr::b:r(;tmf5
any trade union or association the employer shall, where personal servi g
not practicable, cause the service of any such notice to be made b ‘i%CP: .
the same to a notice-board at or near the entrance or entrancez p f XI?lg
establishment concerned and the notice shall remain so affixed for o t 3
of twenty-one days. The notice shall be both in English and Hind? period

(3) A copy of the notice shall simultaneously be £

io ded by the em-
loyer to the Conciliation Offi y be forwar y em
onimissioner. cer of the area concerned and the Labour

41. Complaint regarding change of conditions ]

' ‘ of service.— -
plaint 'tlm('l,er section 33-A of the Act, shall be presefnted iicri tr(i;))lit::t?Tn
Form “K”, and Sh:clll be accompanied by as many copies of the complaint
as there are opposite parties to the complaint,. pan

(2) A complaint under sub-rule (1) shall be veri

(2) D der ified at the f
;vo?'(mg ]?Tglal;ft; maklcng 1t or by some other person pr0vedet000ttheb };a:i};e
action of the Labour Co i i i s
faction of t urt or Tribunal to be acquainted with the facts

(3) The person verifying shall speci
; pecify by reference to th
paragraphs of the complaint, what he verifies of his own knoivlgggabe;;g

what he verifies upon information received and believed to be true
(4) The verification shall be sj
state the date on which and the P

42, Application for permission )
intending to obtain the exp?;‘ess permissiil:r(fe’i’n siirtrtiotyiln 33.?(
Offu;er, Board, Labour. Court or Tribunal, as the casegmo
sectm!}‘(l) or sub—§ect10n (3) of section 33 shall present an application i
qum L”, in triplicate to such Conciliation Officer, Board Lalr))gul: a&llon or
Tribunal and shall file along with the application as man ' copi oot us
there are opposite parties, Y copies thereof as

gned by the person making it and sh
ace at which it was signed{,; shal

1) An employer
the Conciliation
ay be, under sub-

(2) An employer seekin

the e . )
Labour Court or Tribunal, ag the 255; oval of the Conciliation Officer, Board,

may be, of any action tak ;
under clause (a) or clause () of sub-secti y action taken by him
an application in Form Ié) sub-section (2) of section 33 shall present

, in tripli ey .
Labour Court or Tribunal and shalIl) fli(i:te oo such Conciliation Officer, Board,

. al i icati
copies thereof as there are opposite partie(_::lg with the application as many

(3) Every application under sub-rule (1
Suo- ) or sub-rule ;
at the foot by the employer making it or by some other (ZLrSsl:)ail be verified
the satisfaction of the Conciliation Officer, Board Labou pC : proved to
to be acquainted with the facts of the case , r bourt or Tribunal

(4) The person verifying shall specif .
paragraphs of the applicatiog N hpeec‘:’leﬂ,ﬁ by reference to the numbered

. . d es of his
what he verifies upon information received and believziwt‘:) ll)?c::vul:dge and

1957-58] U. P. WORKING JOURNALISTS (INDUS. DIS.) RULES, 1957 73

(5) The verification shall be signed by the person making it and shall
state the date on which and the place at which it was verified.

43. Application for vecovery of dues.—An application under section 33-C
shall be in Form “N”, and shall be delivered personally or forwarded by
registered post in triplicate to the Secretary to Government, U.P., Labour
(A) Department, Lucknow and' to the Labour Commissioner.

44. Procedure for computing money value of bemefit.—(1) Where the
State Government has specified a Labour Court for the purpose 'of comput-
ing the money value of a benefit, under ‘sub-sectlop (2) of section 33C the
Labour Court may, by an order in writing, appoint a Commissioner for
such computation and ask the Commissioner to report to the Labour Court
within such time as may be specified in the order:

Provided that the Labour Court may, either on its own motioq or on
an application made to it by the Commissioner grant extension of time for
submission of the report by the Commissioner.

(2) The Commissioner shall be paid su.ch‘fees, if any, as may be speci-
fied by the Labour Court in the order appointing the Commissioner and the
amount of fee so fixed shall be recoverable from such party as the Court
may direct. The party concerned shall in that case deposit the amount
within a specified time with the Labour Court for deposit into the nearest
treasury, The Commission shall not issue until the amount of fees is
deposited with the Labour Court by the party concerned:

Provided that the party concerned may from time to time, be directed
by the Labour Court for deposit of further amounts, ifany:

Provided further that the Labour Court may, in its descretion, extend
the time for depositing the sum by the party concerned.

(3) The Labour Court may direct that the fees shall be disbursed to
the Commissioner in such instalments and on such dates as it may think fit.

(4) The undisbursed balance, if any, of the sum deposited shall be re-
funded to the party which deposited the sum.

45. Notice of retrenchment.—(1) If any emplqyer retrepches or intends
to retrench any working journalist employed in his establishment who has
been in continuous service under him for not less than one year, he shall
give a notice of such retrenchment in Form «O”, to the Secretary to
Government, U.P., Labour (A) Department, Lucknow, by registered post, in
the following manners: . .

(a) Where a notice as required in clause (a) of section 25-F is given
to the working journalist, notice of retrenphrqent sh?xll be sent on the same
day on which notice is given to the working journalist.

(b) Where wages are paid to the workix.lg journalist ifl lieu of notice,
on the same date on which such wages are paid to the working journalist.

¢) Where retrenchment is carried 'out uqder an agreement which
specifies a date for the termination of service, notice of retrenchment shall
be sent so as to reach the Secretary to Government, U.P., Labour (A)
Department, Lucknow, at Jeast one month before such date:
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Provided that if the date for termination of service agreed upon is
within 30 days of the agreement, the notice of retrenchment shall be sent to
State Government within three days of the agreement.

(2) A copy of the notice referred to in sub-rule (1) above shall likewise
be sent to the Labour Commissioner and the Conciliation Officer of the area
concerned.

46. Maintenance of a seniovity list of velrenched working journalists.—.
The employer shall prepare a list of the working journalist to be retrenched
by him separately in respect of each grade or class, as the case may be
arranged according to the seniority of their service in the grade or class and
cause a copy thereof to be posted on a notice board in conspicuous place ih
the premises of the establishment at least seven days before the date of
retrenchment. ; .‘

47. Re-employment of retrenched working joumalists.—(l) At least ten
days before the date on which any vacancies are to be filled in his establish-
ment, an employer shall arrange for the display on a notice-board in a conspi-
cuous place in the premises of the establishment details of those vacancies
and shall also send intimation thereof to every one of the retrenched
working journalists eligible to be considered thereof :

Provided that where the number of such vacancies is less tﬁan the
number of the retrenched working journalists it shall be sufficient if intima-

tion is sent by the employer to such number of eligible working journalists

having due regard to their seniority, as is not less than double the number
of the vacancies : .

. Provided also that if a retrenched working journalist does not offer
himself for re-employment in spite of having received such intimation. the

employer may not intimate to him the vacancies that may be filled on an
subsequent occasion. y

(2) Provided further that where the vacancy is of a duration of less
thaq one month there shall be no obligation on the employer to send inti-
mation of such a vacancy to individual retrenched working journalists

(3) Unless there are good reasons to the contrary, an employer shall
re-employ retrenched working journalists in order of their seniorit
shown in the list maintained under rule 46. o es

48. Copics of awards or other documents of a Labour Court, Tribunal or
an arbitrator.—(1) A party to the dispute may, at any stage of the case
obtain a copy of the records of the case or any portion thereof includii‘
the exhibits finally accepted in evidence, but excluding awards b,efore thei
publication, confidential documents and office notes. '

‘(2) A person otl_ler th‘an a party to the dispute, may also on applicafi011
obtain after publication of an award a copy of the award or any document
on the record of the case, except confidential documents and office notes

(3) Every such copy before it is issued shall be examined and certified
as true copy by the office of the Labour Court oy Tribunal. "

No copy shall be so certified unless it is prepared in either of these two
offices.
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(4) Within fifteen days of submission of arbitration award to the
State Government the arbitrators shall send all papers, records, documents
and files relating to the arbitration proceeding and also the original copy
of the arbitration award to the Labour Court or Tribunal which has otherwise
jurisdiction over the industrial dispute.

(5) An application for copies of awards or other documents shall be
presented between IT a.m. and 12 noon on any working day in Form “P”
to the Labour Court or Tribunal concerned, or in the case of an arbitration
award or documents relating thereto, the Labour Court or the Registrar of
the Tribunal which has otherwise jurisdiction over the dispute.

(6) (i) On receipt of an application for a copy, the Head-Clerk or Clerk
concerned shall inform the applicant of the amount of fees payable and
that his application will not be considered complete and the preparation of
the copy will not be commenced, until he has deposited the said amount.

(ii) The receipts on account of copying and certifying fees shall be
credited to the head of account specified by the State-Government in this
behalf. ’

_(7) If owing to insufficient or incorrect description the document of
which a copy is sought cannot be traced that fact shall be endorsed on the
application which shall be submitted to the Presiding Officer of the Labour
Court or Tribunal concerned.

(8) If the estimated amount of fees is not deposited within seven days
of its being notified to the applicant, the application for copy shall be
rejected.

(9) If an application has been rejected under sub-rule (7) above and a
copy is still required, a fresh application must be presented and the same
will be dealt with in the manner prescribed, as though the original appli-
cation had not been made. o

(10) If and when it is ascertained that additional fees are necessary,
the amount thereof shall be immediately notified to the applicant and shall
be deposited within seven days of the receipt of the notice.

(x1) The copies shall be prepared in strict order of priority, and when
it is proposed to make any departure for any special reason, prior sanction
of the Presiding Officer of the Labour Court or Tribunal or the Arbitrator
shall be obtained.

(12) In ordinary circumstances a copy may be furnished up to I p.m.
on the third day after the necessary fee, or additional fee, has been paid.

(13) If the applicant furnishes his address accompanied by a sufficient
amount (in cash) to cover the cost of registration (Acknowledgement due) a
copy may be sent to him by post.

(14) When a copy is granted, the following particulars shall be recorded
on the back of the copy :
(i) Date of application for copy.
(ii) Date of notifying the fee payable,
(iii) Date of deposit of the fee.
(iv) Date of making over the copy to the applicant,
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(15) A register shall be maintained in respect of applicati i
. e ! plications for
in Form «Q” and shall be daily checked by the Presiding Officer f)(f)x?}::

Ig:}l::l\;r Court or Tribunal or any other person authorized by him in this

(16) Fees for making a copy of an award of a Labour Court, Tri
or Arbitrator, or any document filed in any proceeding befor;e a E:ll)‘g:i
Court, Tribunal or an Arbitrator shall be charged as follows:

{a) for the first 200 words or less, 75 Naye Paise ;

(b) for every additional 100 words or fracti
Paice. action thereof, 38 Naye
Provided that where an award or document exceeds fi
. ve
approximate number of words per page shall be taken as the pl?ags?:‘ tft:;

calculating the total number of words, to nearest hundred f
of assessing the copying fee: or the purpose

Provided further that if a party applies for urgent delivery of
of any such award or document, an additional fee equal to theyfee ﬁwicfﬁi
under this rule shall be payable by such party.

(17) A fee of Re. 1 shall be payable for certifyin
award or document, ying a copy of any such

(18) Copying and certifying fees shall be payable in advance.

49. Any breach of these rules shall be punishable with fine not ex-
ceeding fifty rupees.

SCHEDULE.
FORM A
[See Rule 5 (ii) ]

Form for Memorandum of Settlement
Names of Parties—
Representing employer (s) :
Representing workmen :
Short recital of the case.

Terms of settlement,.

Witnesses—

5 3

------------------------------------------

Signature of the parties
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Conciliation Officer

*Qg o e ——
Signature of Board of Conciliation

Copy to: § (1) Conciliation Officer (Here enter
the office address of the Conciliation Officer in the local area concerned.)

(2) Labour Commissioner, U.P., P.B. No. 220, Kanpur.

(3) The Secretary to the Government of U, P, Labour (A) Department,
Vidhan Bhawan, Lucknow.

. Conciliation Officer
#In cases of settlements effected by Foard of Conciliation’

+ In cases where settlements are arrived at between the employer and
his workmen otherwise than in the course of conciliation proceeding.

FORM B.
(See Rule §).
Register—PART 1

Serial Industry Parties to the settlement Date of Remarks*
No. settlement

e T T T
e

*Whether the settlement was effected at the intervention of the conciliation machinery,
or by mutual negotiations between the parties, may be indicated here.

Part I1

Should contain one copy each of the settlements in the serial order
indicated in Part I.

FORM C,
(See Rule 9).

Form of application for the reference of an industrial dispute to a
Board of Conciliation
——
Court_ Of. w— under section 10(2) of the Industrial Disputes Act, 1947.
Labour Court
Tribunal

. ) is apprehended between
Whereas an industrial dispute S apprenentien detweer and
exists

the matters specified in the enclosed statement

. . s h —— - e e e e
and it is expedient that the dispute investigation and settlement

8—12
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which are connected with or relevant to the dispute should be referred for
a Board of Conciliation

a Court of Enquiry o

2 Labour Court an application is hereby made under sub-

enquiry by

a Tribunal
section (2) of section 10 of the Industrial Disputes Act, 1947, that the
a Board of Conciliation
said matters

a Court of Enquir ’
—-— -—should be ref t L9l Ehquiry Co
said disputes should be referred to a Labour Court for adjudication.

a Tribunal

This application is made by the undersigned who have/has been duly
authorized to do so by virtue of a resolution (copy enclosed) adopted by a

majority of the members present at a meeting of the..................... held on
the

A statement giving the particulars required under rule g of the U. P.
Working Journalists (Industrial Disputes) Rules, 1957, is attached. Dated
the ...l Signature of the applicant (s).

To
The Secretary to the Government of U, P,
Labour (A) Department,
Lucknow,

_ Statement required under rule g of the Working Journalists (Industrial
Disputes) Rules, 1957, to accompany the form of application prescribed
under sub-section (2) of section 10 of the Industrial Disputes Act, 1947—

(a) Parties to the dispute including the name and address of the
establishment or undertaking involved.
(b) Specific matters in dispute.

(¢) Total number of Working Journalists employed in the under-
taking affected.

(@) Estimated number of Working Journalists affected or likely to
be affected by the disputes,

(¢) Efforts made by the parties themselves to adjust the dispute,

FORM D.
(See Rule 12),

" Whereas an industrial dispute has arisen between/fis apprehended......
.................. and.....................and it is expedient to refer the said dispute
under section 10 of the Industrial Disputes Act, 1947, to a Board of Con-
ciliation for the purpose of investigating the same and for promoting a
settlement thereof, you are hereby required to intimate to the undersigned
not later thay the.................. the name (s) and address (es) of one (two)

person (s) whom you wish to recommend for appointment as your represen-
tative (s) on the said Board,
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If you fail to make the recommendation by the date specifled .above,
the State Government will select and appoint such person(s) as it thinks fit

to represent you.
Secretary to the Government of U. P.,
Labour (A) Department, Lucknow.

FORM E.
(See Rule 13).
Agreement.

(Under section 10-A of the Industrial Disputes Atc, 1947)
Between

Names of Parties—
Representing employers :
Representing Working Journalists : '
It is hereby agreed between the parties to refer the following industrial
i DItration Of......ciirierineiiiiiii e
([illlzggt:p;(:)if;hih: rname (s) and address (es) of the arbitrator (s) ]:
(i) Specific matters in dispute. ' ‘
(ii) Details of the parties to the dispute including the name and
address of the establishment or undertaking involved.
(iti) Name of the Union, if any, representing the Working Journalists
in question. .
(iv) Total number of Working Journalists employedin the under-
taking affected. '
(v) Estimated number of Working Journalists affected or likely to
be affected by the dispute.
*We further agree that the majority decision of the arbitrators shall be
binding on us.

Witness—
(2)  veveerenereeaennenes et
(I)  evevrerereesesmsans st | |
Signature of the Partics.
Representing employers.
Representing Working Journalists.
Copy to—

(i) The Conciliation Officer (here enter office address of the Concilia-
tion Officer in local area concerned).
(ii) The Labour Commissioner, U. P., P. BB. No. 220, Kanpur.

*Where applicable.
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(iii) The Secretary to the Government of U. P., Labour (A) Depart-
ment, Lucknow.

FORM L.
(See Rule 19).
Whereas an industrial dispute between.................. and............... has

Board of Conciliation for investigation and settlement
been referred to this — Court of Enquiry for investigation, ‘ '

~ Labour Court/Tribunalifor  adjudication
under section 10 of the Industrial Disputes Act, 1947, you are hereby
summoned to appear before the Board Court/Labour Court/Tribunal/in per-
son on the ......... day of............... at........... o'clock in the......... noon to
answer all material questions relating to the said dispute and you ec-
ted to produce on that day all the books, papers and other documents and
things in your possession or under your control in any way relating to the
matter under investigation by this Board/Court/Labour Court/Tribunal/

Dated...o..ooiiiiiiiiiiiiiin,
. . Board of Conciltation
Chaiyman,Scerctary, o
77 Court of Enquiry
o . ) Labour Court
Presiding Officer|Secretary, Tribunal =
FORM G.
(See Rule 33).
Before (here mention the authority concerned).
Reference n0...uviveivineennn. of...... e
....................................... Working Journalists.
versus
................................. corviinvnes W Employer.
In the matter of.................. I/we hereby authorize Sri/Sarvsri...........
..................... to represent mejus in the above matter.
Dated this............... day of......coivieiiins , 19
Signature of person (s) nominating the representative(s).
Address.
Accepted.

Signature of representative (s).
Address.
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FORM H.
{Sce Rule 37 (1)).
Application for vecognilion of protected workmen.
To
The Registrar of Trade Unions,
Uttar Pradesh,
Kanpur.
Sir, .
In the meeting of the Executive Committee of..............ooiiii,
{Name and address of union)

Registration Certificate no............... held on........ R T the following
members of the Executive who are employed as Working Joumahsts of......
......................... have been approved for being recommended

(Name and address of establishment)

for registration as “protected workmen” for a period of one year with effect
from.......coovvvevnns The Union, therefore, requests you kindly to convey your
orders to the under-signed in this matter at your earliest convenience.

N PARTICULARS OF OFFICERS.

Name Nameof Name of Date of ex- Local Period for Singature

it establish- department, ecutive meet- postal whic.h subs_- or
fa:vhletl’s ment in designation’ ing when  address cription _pmd L.T.I. Remarks
name which and ticket selected last with

employed . number s date

Yours faithfully,
(Principal Secretary)
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FORM 1. '
[Sce Rule 37(3)).
Register of Protecied Workmen,

Name and address of establishment*

Date of meeting

Name of Department Name of of the executive  Reference

protected  designation and Local wunion of committee of the of

workman  ticket or token postal which he union in which Registrar's
with number address  isan

Remarks

bis name wasg order b >
father’s Officer oy

approved as which

protected Tecognized
workman

—

name

FORM |.

(See Rule 39).

Notice of change to be given by an employer.
Name of employer..............................Address

............................

..............................................

Dated the

To

The Secretary/Principal Officer of the Union Association.
The img‘m@mm@fw
Dear Sir/Madam, :
In accordance with section g-A of the Industrial Disputes Act, 1947, *

I/we beg to inform you that it is my/our intention to effect the change/
changes specified in the annexure to this letter, with effect fro

10 R
Yours faithfully,
SInature. ..ouuievsisii
Name.....ooveovvaviciviison
Designation

(Here specify the change/changes intended to be effected).

*There should be one or more se
establishment.

parate pages for one parzigﬁizjx‘
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FORM «“K”.
(See Rule 41).

LABOUR COURT
TRIBUNAL

Before The
Complant under section33-A of the Industrial Disputes Act, 1947

- NPT UU PP U Complainant (s).
Address:

Versus

Address:

In the matter of Reference no.......... TTISPPRISTRPY PR e e

TILe petitioner (s) begs/beg to complain that the _Qppomte Pafty (ies)
has/have been guilty of a contravention of the provisions of section 33 of
the Industrial Disputes Act, 1947 (XIV of 1947) as shown below :

i i ing the manner in which
Here set out briefly the particulars showing t
( the alleged contravention has taken place apd the grounds on
which the order or act of the Management is challenged).

The complainant (s) accordingly prays/pray that the

Labour Court—
Tribynal—
May be pleased to decide the complaint set out above and pass such
order or orders thereon asit may deem fit and proper.

i i i der Rule
The number of copies of the complaint an('l its annexures un
41 of the U.P. Working Journalists (Industrial Disputes) Rules, 1957, are
submitted herewith.

Dated this........coooviiiniiniiinnnnn. day of....ooiviivniii 195 .
Verification
1 do solemnly declare that what is stated in.paragraphs .....................
is true to my knowledge and that what is stated in paragraphs........c.........
above is stated upon information received and believed by me to be true.
This verification is signed by me at on............... day of....cccenennen. 19 .

Stgnature or Thumb
impression of the person verifying.



84 INDIAN FACTORIES JOURNAL (STATUTES) [Vor. XIII

FOKM L.
[See Rule 42(i)]

Before (here mention the Conciliation Officer, Board, Labour Court or
Tribunal).

icati issi b-section (x
Application for permission under >"--Section ,()' .
PP p stib-section G of section 33 of the

Industrial Disputes Act, 1947 (XIV of 1047), in the matter of Reference

Noviiviv
A, Applicant,
versus
B Opposite Party (ies).

) * Address (es)

The above mentioned applicant begs to state as follows ;

[Here mention the action specified in clause (¢) or clause (h) of sub-
section (1) grounds on which the permission is sought for].

The applicant therefore prays that express permission may kindly be
granted to him to take the following action, namely ;

[Here mention the action specified in clause (@) or clause (b) of
sub-section (1)

m~ of section 33)-

Signature of the applicant.

Dated this..................oooveii day of....ovevininnnn. 105

Space for verification,
Signature of the person verifying.
Date (on which the verification was signed)
Place (at which the verification was signed)

....................................

....................................

FORM M.
[Sce Rule 42 (2)]

Before (here mention the Conciliation Officer, Board, Labour Court or
Tribunal),

Application under sub-section (2) of section 33 of the Industrial Dis-
putes Act, 1947 (XIV of 1947), in the matter of Reference No

............................................. Applicant,
TeYSUs

............................................. Opposite Party (ies).
~ Address (es)
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The above mentioned applicant begs to state as follows :

(Here set out the relevant facts and circumstances of the case)

«The Working Journalist/Working Journalists discharged/dismissed
under clause (b) of sub-section (2) of section 33 has[have been paid wages

{for one month. ]
The applicant prays that the Conciliation Officer/Board{Labour Court/

Tribunal may be pleased to approve of the action taken, namely :
[Here mention the action taken under clause (@) or clause (b) of sub-
section (2) of section 33]. -
Signature of the Applicant.
Dated this......coeviiiiiiiine day of........... Cerereirerene T05  cervevninnenins

Space for verification.
Signature of the person verifying.

Date (on which the verification was signed)..oiovviiiiiiiiininiie erveeeane

Place (at which the verification was signed).veevniiiiin

*Delete, if not applicable.

FORM N.
(See Rule 43).
Application under section 33-C of the Industrial Disputes Act, 1947.

Ta

The Secretary to Government,

Uttar Pradesh,
Labour (A) Department, Lucknow.
Dated........coi. I9

Sir, ' '

I/Weooiioeetinarminns et am/are entitled to receive a sum
OF RSt et et ete et entaeer e b st et eaet et e eneneas (in figures and
WOTAS) fTOMI . .ereterrreessiies et e et (Name and
full address of the employer) under an award of the Labour Court, Tribunal,
Arbitration award in €ase NO......coceveen. of 19 .oviinnn. funder a'settl'ement,
dated..cceoeeeieneriinreinns funder section 25-C[25-F of the Industrial Disputes
Act, 1047. Details of the money due are given below :

§-—18
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{(Here midwate details and particulars of the amonnt due
1t is, therefore, reques |
s, : » requested that the above amow ay ki
‘ s, @ e womay kindly he
T TeTO P ror (Q 3 g " )
ecovered from the employer (s) under section 33-C of the Act 1 p '}1
ol 3: . and paid to

Yours faithfully,

Stgitdture or thumb-impression of the

applicuni(s)

FORM 0.
{See Rule 435).
Form of notice of retrenchy [
: retrenchment to be given by ai employer
of scction 25-I° of the ndustrial I)z'sj)u{e’[; (A;;C‘{) ’;:)“;‘7’ s @
Name of employer........................ Address
the....ooooiiiinnn, day of............. ws . tted
To
The Secretary to Government,
Uttar Pradesh.
Labour (A) Department. Lucknosw.
Sir,
Under clause (¢) of secti 8
] , section 25-F of the i i
XV of ¥ B \ 3 1 Industrial Disputes Act, 7
............. 947)/we hc\xvevbykllllfgrln you <that I/we have deci({ed tbo retrvfl?ﬁi
e e orking Journalists with effect fromt o "
........... ¢ reasons explained in the annexe
2. }The Working Journali .
_ king alists concerned were gi
x e A 1cd were given on tthe...........
O(f)sanv S \nrt‘h. iﬂ()th(, (in case of an editor) /threc month'Jr ice (in case
3 er Working Journalist, in writin or clanee () o '

secti - 1 1) g as required

isc Ilgisisanie()f;fhe Industrial Disputes Act/ Retren(éhme(ntmi)%(kgcicx:;useff(a)t Oi
. an agreement, a , T = effectec

Journalists were given on the + copy of which is enclosed/the Working

months’ pay in lics of neticn. e 195...... » SIX months’ pay/three
’ 3 , as required under ¢ - A
that Act re : ; er clause f 25-k
C);Wic:ect 1;;17\(1. with section 3(2) of the Working joungg,ot‘%étlon'z.a Fof
¢ ) and Miscellaneous Provisions Act, 1955 (XLV (;i 1159555() onditions of

. Th - Torki
3 e total number of Working Journalists employed in the indus-

trial establis *
o d1}s)hment F and the total number of t} i
‘ted by the retrenchment is given below : ’ ose who will
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] ) Number of Working Journalists
Category of designation of working journalists—-——m——————— — e
to be retrenched Employed To be retrenched

1 z 3

4. 1/We hereby declare that the Working Journalist/Waorking Journa-
lists concerned has/liave been/will be paid compensation due to them under
section 25-F of the Act on thefu. e expiry of the notice

period.
Yours faithfully,

LR34

ANNEXE
STATEMENT OF REASONs.
Copy to (1) Conciliation Officer. (Here enter office address of th
Conciliation Officer in local area concerned).
(2) Labour Cominissioner, U, P., Post Box No. 220, Kanpur.
“*Here insert the number of Working Journahsts. o
$Here insert the date.
IDelete the portion whicl is not applicable.
e Here insert the total number of Working Journalists employed it the
Newspaper establishment.

sx»Here insert the position which the person who signs this letter
holds with the employer issuing the letter.

FORM P.
{See Rule 48(4]
Application for urgentyordinary copy of awardjdocument in case no. of

19 in the matter of industrial dispute between the concernfconcerns known as
and its[their workmeu.



8& INDIAN FACTORIES

To

The Presiding Officer, Labour
Serial no

Description of document of which

a copy is wanted, with date when
necessary

......................................

......................................

The copy will cover
sheets.

..................

Serial No

................. Veesserisaeag .

Received an application for certi.
fied copy bearing the above no. esti.
mated cost Rs............... ...nP
To attend for copy on

..........

.....................

JOURN AL (STATUTES) [Vor. XIT11

Court/Registrar, Industrial Tribunal,

.......................................

Application is made by...............
the undersigned for a copy/certifi-
ed copy of the marginally noted
documents from the Labour
Court’s/Industrial Tribunal’s file
in the above case which was dis-
posed of on

Sereraticnsvaasrarsagenaans

Signature of applicant

..................

Office Report

Estimate of costs.

..............................

...................

...................................................

D e R P

...................................................

..........................

............................

Applicant.
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FORM ¢,
[Sec Rule 48 (15)].

Register of applications for copies of awards of and other dociments.
B _

T Lol e by o -
' ah . 5 20 & bt = a
& o [ ) - S - L
u e BE Sw& w3 S% E98g, 23 5
Bt O I o=z = e T8 eocc o =

2 ] 1 : z
R °BE 0 S e & =g b= S28g82 = ¢ z
o' Sow q4= 355 fal' < vga> -2 "
[T o 2 3 o g % 3 o KmETE = [+

TE o AfE zZy =% 38 o= IS <
~

@ -t O N

S ) _ 6 2 8 9
1 2 3 4 2

Retaining Allowance and Leave in Sugar Faotor’les in UP .
Notification No. 0849 (S'I’)/X.\'XIr',l-xl-w:»Da/cd Lucknow, N oz'cmm). 13.1957.
Whereas, on the recommendations of the Stutf:t . x['-“p-f:l:ti\i(:“gl{iztll)l(z::[
Conference (Sugar) held on September 7 I?S(): i;’og‘lﬁl\\c;‘;\r\’ .(gT)-SI(%
in Labour (A) Department not.iﬁcatlgn No. 377_3(.J 2/t ), tiw qt;t(; (;O;C;mm”“
et e O e mves’hga‘te fan(zil I:IE)L(I:t ()(f 1‘et@i;1i1(1g 'allow:mce for
the of Othfe . matterz' ?Edt hlezzzil\iebz)(nﬁlf \Sogkmen of the vacuwn pan sugar
Eaatork S'edst(;ln SIt?lste a;nd also to explore the possibility of an ugreemel}}
ffjlicttli) rizsg:rld tg the payment of retaining allowance for the off season 1955
a ; revi rears, if-any ; .
e agfgrswcilfef;:: lorlfis} (‘,ommittei has now submitted 1= report regarding
these \n;‘:itt\ill.lbe;‘eab, the Commitiee has succeeded in bringing aboul ;-111.) ;qui'cic‘;
ment‘ between the representatives of the employers anq t.heu‘ \’\ (fxwujrnq ’
“reg 1 to payment of leave and has made recommendations accordingly
ffﬁi:rli have been accepted by the State Government ; . » -
And whereas, the Comimittee has also succeeded in .brmguxg z; o au
: , between the representatives of the employers of the sugar
dgreeme‘n t' d their workmen in regard to the payment of thg retaining
tores the effect that the decision of the Supreme Court in _.\ppcal
e i 11( 57 (Application for special leave to appeal under {lI"tIClC 130
o 17%-20;4ti(zuti312 against the decision of the Labour Appellate Tribunal of
(I)f the Cm; utta in Appeals Nos. Cal. 45--59, ().I——-~.67, 69-- 95 and g7-- qg Qf
B e the workmen of the sugar factories in Bihar an(l.tlle certain
0SS, e et of Bihar), will be binding on the sugar factories in U. p._ 'zmd
their e omer nd ive£1 effect to from September 1 1955, under conditions
thelr’ Work'mell E'lﬁedgand has made recommendations accordingly, which have
e SECICI the State Government and whereas the State (‘.ovcrn'mgnt
})eznbgglclep;zvis)e}zl thz;t the payment of the retaining allowance to existing
1a 3

* U. P. Gaz, Exty. 13-11-1957.
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categories drawing the allowance at the prescat rate should continue 61 the
decision of the said appeals.

And whercas, in the opinion of the State Government it is necessary to
enforce the recommendations of the saill Committee for securing the public
convenience and maintenance of public order wnd supplies and services
essential to the life of the community and for maintaining employment.

Now, therefore, in excrcise of the powers conferred by section 3 of the
U. P. Industrial Disputes Act, 1947 (U. . Act No. NXVII of 1047), the
Governor of Uttar Pradesh is pleased to make the following order and to
direct, with reference to section 19 of the said Act, that notice of this order
be given by publication in the ofticial Gasette,

ORDER

L. Relwining Allowance- (1) The decision of the I
Court in Appeals Nos. 17g—20. of 1957 (Application for special leave to
appeal under article 136 ol the Constitution against the decision of the
Labour Appellate Tribunal of India, Caleutta in Appeal Nos. Cal. 45~ -50,
61- 67, 6995 and 47- qy of 1955 between the workmen of the sugar
factories in Bihar and the certain sugar factories of Bihar), if given after
considering the merits of the case, will be binding on the sugar factories of
this State andtheir workmen., Payment based on this decision will be made
made after the decision is announced but will be given effect to from
September 1, 1955. Meanwhile the payment of retaining allowance to existing
categories, drawing this allowance, at the present vates, will continue,

lon’ble Supreme

{2) In case the said appeals now pending before the Supreme Court are
allowed on some technical ground the sugar factorics workmen in U. P, will
continue to get vetaining allowaice al the rates prescribed in Government
Notification No. 1425 (ST)/NVII]. 13 (8T)-30, dated July 5, 1950, till such
time as this dispute is settled on merits. This will apply to all those
categories which arc in receipt of retaining allowance at the present time,

2. Leave— Al vacuum pan sugar factories of the State shall gtve the
following leave to their workmen other than {hose governed by the U.P. Shops
& Commercial Establishments Act, 1948

Permanent workmen
Casual Leave O days in a year,
Sick Leave 10 davs in a vear.
Seasonal worknicn
Casual Leave
Lo be caleulated at the rate of L day for cvery
month of the crushing season during which a work-
man is on the volls of the factory. A period excoed-
ing 15 days in any month should be counted as full
month for this purpose.

9 y '3 Q1
NOTIFICATIONS
1 57-58]

Sk Teave 4
To be calculated at the rate of é-.day fo.r every moAnt]‘l‘
of the crushing season during \\'hu’th he is on tll'L‘ mllf
of the factory. A\ period exceeding 15 days !1‘1 :m.y
month should be counted as full month {or this pur-
pose.  This will be in addition to the casual leave.

I x planation Alonth —for this purpose \}'ill‘ rTmil-- i period of 30 consc-
cutive days commencing from the datc Cl'u&hm'g S .alr: ;1 e e
Provided that the leave allowed under this 011(’ c71 stla o ‘wm,kmen
festival holidays or the leave. or weekly. rest (4 1]\9 m?s yhic .
governed by the Factories Act, may be entitled under et o
i iided also that the leave allowed under this ()rd.er shall be m,(%m (4>
‘ Pr(?\l L1 L) be allowed by each sugar factory and if leave other than
" val hotid : reekly rest ‘davs, leave with wages under the Fa(“t.onca
fisth\l(lse}(lfc)llsldfg Ddl\\‘% t\hi faétorﬁ will not be required to gr]ant an()i' additional
oave by - sick Teave as provided in this order :
leave by way of casual leave or sick leave as 1?1 OVl ! o
: » casual leave and sick leave will not be carriec
B ’c}li(:lth_ﬂlllot:lthcf ?\uolllli(ml;; l;g (}fntitlcd to any wages in li‘eu of
o the_ﬂff-\t '\*La:ual leavé Application [or sick leave will not be re]cct.ed
}lll'a"'alled S}C_k o ;lg;’cqulre wit.,h the provisions ol Standing Orders governing
thecn m.afie N E;Ceﬁx l:)\’;n(’ﬂt of workmen in vacuum pan sugar fa’ct'orles of
%‘CIS"“;‘E)?Z:({O by %0;'e1'nment notification no. 6507 (STYXXXVI-A --73
(8T)-54, dated November 12, 1955. | .
Explanation—If any factory is alr z.ady granting to nﬁv't‘ﬁo‘;a:; m;déf
leave (other than weekly rest days, festival hohdz}y;, leaved\\} b (:’rder er
the Factories Act), which exceeds 16 days as acdmissible under this , the
same will not be curtailed.

5 This order shall be enforced for a period of one year the first

N

i 7ifiat i necessary, be extended from time
i eriod may if it is found \
instance and the p \
to time. ’ -
: \ny person who contravenes or attempts to contravene any provi-
1 \sf. th‘is order or abets any such contravention shall be liable to prose-
Slotl'lo?l uncier Section 14 of the U. P. Industrial Disputes \c*, 1047.
cuti .

Conciliation Officers for Newspaper Establishments in U. P.
Notification No. 7209(ST) XXXV I-A—157(ST)-55 dated Lucknoie,
O 5th Decentber, 1957.%

> rers conferred by section 4 of the Industrial

i o exeluse’ ‘:)f(xj}l(;f IPQO4“7), the State Government hereby appoints, for

Dlqutes o Ig.'4(3/ar in the first instance, the officers mentioned in column 2

2 period o} Onenjzaxed hercto as Conciliation Officers charged with the dut.y

of the tjabl.e an.n and promoting the settlement of industrial disputes in

%f nsl;i;):;trml*gst;blis]nnents in the area specified in the corresponding entry
New ~

in column 3 of the said table
*U. P. Gaz. Esty., 5-12-57.
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(1)

(15)

(16)

(17}

(18)
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INDIAY FACTORIES JOURNAL (srA IUTES)

Designation of Otfice

2

Conciliation Offier, Kan-
par,

Additional  Conciliation
Officer, Kanpar,

Conciliation i Micer,
Allahabad.

Additional  Conciliation
Officer, Allahabad,

Conciliation Ofticer,
Gorakhpur,

Additional  Conciliation
Officer, Gorakhpur,

Conciliation Ofticer,
Lucknow.

Additional  Conciliation
Officer, Lucknow,

Conciliation Officer, Agra,

Additional  Conciliation
Officer, Agra,

Conciliation Officer,
Bareilly.

Additional  Couciliation
Officer, Bareilly,

Conciliation Officer,
Mecrut,

Additional  Conciliation
Officer, Meerut,

Assistant Labour Com-
missioner, Uttar Pra-
desh, Kanpur,

Sri N, L. Dixit, Assistant
Labour Commissioner,
Kanpur,

Sri H. N. Bajpai, Labour
Intelligence Ofticer,
Labour Comumissioner’ g
Officer, Kanpur.

Labour Officers of the
Department of Labour,
Uttar Pradesh,

Labour/Conciliation Of-
cers of the Department

of Labour, Uttar Pra-
desh,

Vor. XII1
TADLE

Area of Jurisdiction

The districts of Kanpur, Farrukhabad, Hamirpur and
Jalaun excluding all the railway stations along the
Orai- Jhansi Railwav lige.

Ditto ditto,

The districts of Allahabad, Banda, Varanasi, Mirzapur,
Pratapgarh, Sultanpur, Jaunpur, Ghazipur, Ballia
and Fatehpur.

Ditto ditta,

The districts of Babraich, Gonda, Azaragarh, Basti
Gorakhpur and Deoria

»

Ditto ditto

The districts of Lucknow, Sitapur, IKheri, Hardoi,
Unnao, Rae Bareli, Bara Banki and Faizabad,

Ditto ditto,

The districts of Agra, Aligarh, Eiah, Etawah, Mainpur;,
Mathura and Jhansi and all the railway statious in
Jalaun District along the Orai-Jhansi Railway line

Ditto ditto,

The districts of Bareilly, Shahjahanpur, Naini T,
Ga:rhwal, Rampur, Moradabad, Budaun, Pilibhit,
Bijinor, Almora and Tehri-Garhwal,

Ditto ditto,

The districts of Dehra Dun, Sahara,
Meerut and Bulandshahy.

Ditto ditto.

npur, x\'{uzaﬁ'arnagar,

Whole of Uttar Pradesh.

The districts of Kanpar, Farrukhbad, Hamirpur ang
Jalaun excluding all the railway stations along the
Orai-Jhansi Railway lipe,

Ditto,

Whole of Uttar Pradesh.

Ditto

L
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[In THE BomBAY HiGH COURT.]

BERAR OIL INDUSTRIES
.
N. H. MAJUMDAR AND OTHERS.

Mudholkar and Badhas, JdJ.
August 1, 1957.

C. P. & BeErAR INDUSTRIAL DiSPUTES SETTLEMENT AcCT,U ;9:_7_
SECTIONS 22(I), 23{1), 4I—DISTRICT AND STATE INDUSTRIAL . I\?ION —
RESPECTIVE JURISDICTIONS OF—APPLICATION BY TRADE
WORKERS —WHETHER LIES TO DISTRICT OR STATE COURT. ’

CLOSURE—CLOSURE OF SECTION OF UNDERTAKING—WEHE rgl:z
CLOSURE OR RETRENCHMENT—RIGHTS OF WORKMEN —INDUSTRIAL Dr:
PUTES ACT, 1947, SECTIONS 2(00) AND 25F.

Though the jurisdiction of the District Indust.rzal chrt ancg tiztel;’:::tz
Industrial Court under the C.P. and Berar Industrial Dzsmlttes e et
Act, 1947, appear to be co-ordinate, rules 36 an@ 37 of t'he Ru'e; .fr.ame . r
the State Government under the Act make théir Tes?ec.tw.e ]w.fzs zctzonts Cf tah e.
Under rule 36(d) the District Industrial Court has jurisdiction mhr.ezpectze the
legality or illegality of any strike or lock-out or of any chqng; of whic nlc; 1)er “
been given or which has taken place “upon qn application ! 1% czy em:m ;ed o
employee concerned or by the Lalboz.tr l()ffzizr.nu?}ie;:czt;c:réa 9 z;;e ded the

] industry exclusively withi .
jﬁﬁfgzxﬂm&g ::lde 37i)g) the State I ndustrigl Court has jyrisdz‘cti(;cn t;:
respect of the same matters which do not fall within the cognlz)zancela] o.on "
District Industrial Court. As an application cannot be made by a \Im 0
workmen to a District Industrial Court in respect of such matters, such appli-
cation can be made to the State Industrial Court.

The closure of a section of an undertaking does not mean the chosure ;77:
the business in its entirety and would be merely the reduction of su'rpp us st;z !
engaged in one section of the business amounting to retrenchment IIT;A]%
SuGAR MILLs v. PIPRAICH SUGAR MILLS MAzDOOR UNION [1956] 1.9 .56.
262 and HARIPRASAD SHIVSHANKER SHUKLA r. A. ). DIVELKAR [ ]

11 F.J.R. 317 followed.
Special Civil Application No. 131 of 1957.
T. L. Sheode and E. J. Moharil for the management.

S. . Dhabe for the workmen.
R—4b
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JUDGMENT.

MUDHOLKAR, J.—This is a petition under articles 226 and 227 of the
Constitution for quashing the order of the State Industrial Court,
Nagpur, declaring that the termination of the services of the employees
in the oil mill section, whose services were terminated by the petitioner
in pursuance of its notice dated June 23, 1956, on the ground of want of
oilseed, was an illegal change, and further declaring that the imposition
of a condition on the employees by the petitioner to the effect that the
services of those employees who may be re-employed after stocks are
available would be terminated after the completion of the work of
crushing the available seed as stated in the notice dated July 24, 1956,
was also an illegal change.

The relevant facts are briefly these : The petitioner carries on busi-
ness at Akola, and, among other things, is engaged mainly in the
manufacture of vegetable ghee and allied products. There are several
sections in its undertaking at Akola one of which is engaged in crushing
and extracting oil from seed. This section is known as the oil mill section.
There were about 45 persons engaged in this section. By the notice
dated June 23, 1956, they were informed that on account of shortage of
raw material and because of certain important trade reasons the oil mill
section will be closed with effect from June 25, 1956. The notice further
stated that the management will try to find alternative employments for
the permanent employees but that the services of the temporary
employees would stand terminated with effect from June 25, 1956, It
further stated that this notice will be regarded as 30 days notice as
required by law and that such of the employees as are entitled for com-
pensation under the law will be given that compensation. By
notice dated July 24, 1956, the employees in the oil mill
informed that in view of the arrival of fresh raw materials the working
of the mill would be continued only for such short period as may be

necessary for crushing the existing stocks of raw material. It further
stated that an option w

a subsequent
section were

as given to the workers on the temporary roll
whose services had already been terminated to continue to work in the

oil mill section of the factory during this short period and further that
they would be permitted to return to work subject to the condition
that their services would stand terminated on the completion of the
crushing work without any further notice being given to them. The
permanent employees were informed that

. “the working of the arrangements as proposed in the notice

referred to above will be undertaken after the work of crushing seed
was finished.”

7S 0. N. H. MAJUMDAR 247
R OIL INDUSTRIES v.
F.JR] BERA

Presumably, by this it was meant that thes:elpersons would be provided
with alternative employments as far' as ?oss1b g. o on June 25
It is common ground that the oil m111‘ section was ¢ ed on June 2
-opened on July 25, 1956. On August 10, :
1956, and was ;e phich is a recognized Union of the employees in the
pondent N ’OiT Industries, made an application to the State Indus-
meonal Berzrnder section 41 of the Central Provinces . and Berar
;n;‘];stcr?;rl;isputes Settlement Act, alleging among otiler thmé;s, t}cz)a;t tl;l;
’ i by reducing the number
petitione h'ad :Ifliec'icigt?szrli}eiilcldiltiz fs;r a declaration to .that effect.
employe'es mk d for a further declaration in that application to the
oy Umt(lm aihz roposed terms in the notice of July 24, 1956, also
- ':1 aci as to szect an illegal change with regard to the terms of
:zlepflf;m:nt(and that, therefore, this change be declared as.xl'legal. .
The application of the Uniondwas '011)p(és;ilrEyhtzzleniet;sroizgircg(r)s; t};
ia
o e g'roulllnd Zhatlict:teioitaf:hilc?l l;:lr within the jurisdiction of the
]e:;%tizit::nlr:dﬁstr?aﬁ Court, Akola, and, secondly, on the ground tlha?
thl:re was no illegal change whatso.everﬁ and that wha%t hhadd Fﬁi{;{; ist?;:
was a closure. The State Industrial Court held that it ha )Ot isdiction
to entertain the application. that what had taken place’lvlvas ?Change ¢
but retrenchment and that this retrenchment \?vas an 1dnga Shan 1.956
further held that the terms set out in the notice date tedu Zhe a;)plica,_
also purported to effect an illegal change. and thus gran
tion of respondent No. 2 to this extent. ’ o
On behalf of the petitioner the conten.tlon as to the lack .of d]lglb;
diction in the State Industrial Court was reiterated. I; ]\;zas uIL g; trliz; 1
under rule 37(g) of the Rules framed ur'xder the C. P. an "erarln us
Disputes Settlement Act read along w1t1} rule 36'(d) .of .thf)ae rules, it was
the District Industrial Court alone which had jurisdiction to gntertam
. ation and that the jurisdic tion of the State Industrml‘CoPrt
the alfphcstlorlilow. section 41 of the Act, under which the application
;Zisdeer:reat.ion was made by respondent No. 2, .reads thus.:

« The State Industrial Court or a District Industrial Court sball,
on a reference made by the State Government, and may, on an ap.phca-f
tion by any employer or employee concerned or’ by a r.epresentatxve o
the employees concerned or by the Labou.r Offlcgt, decxd}j whet?her any
strike or lock-out or any «.:hélrllge (l)f‘ which notice has been given or

i 1s 1llegal.
Whlc}'11' hlj';betilnist zlgce?iopr’llaljs itself git would appear that the State Indpg-
trial Czulrtgand a District Industrial Court have a co-ordinate jurisdiction
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in the matter of considering whether a strike, or a lock-out or any
change is illegal or not. This provision, however, has to be read with
the provisions of sections 22(1) and 23(1) of the Act. Section 22(1)
provides that *“ The State Government may constitute a State Industrial
Court for determining industrial disputes and for dealing with such

other industrial matters under the provisions of this Act as may be
prescribed.”

Section 23(1) likewise provides that the State Government * may
constitute a District Industrial Court for any local area to determine
such industrial disputes and to deal with such other industrial matters
under the provisions of this Act as may be prescribed.”’

The words we have italicised in each of these provisions would
clearly show that the matters had to be prescribed somewhere, either in
the Act orin the Rules. There is no provision in the Act prescribing
the matters and so we have to go to the Rules which the State Govern-
ment is empowered to make under section 61(2)(a) of the Act. Under
this provision the State Government may make rules regarding *all
matters which are to be prescribed or for which rules are to be made
under this Act.” Therefore, it was competent to the State Government
to frame rules stating the matters which were to be made cognizable by
the State Industrial Court and which were to be made cognizable by the
District Industrial Court. Rules 36 and 37 purport to have been made
in pursuance of the aforesaid power. We may point out that there is
no provision in the Act which empowers the State Government to make
rules limiting the right of a person specified in section 41 from making
an application thereunder to a particular Court or differentiate between

such persons in the matter of resort to a forum. The relevant portion
of rule 36 is as follows :

“The District Industrial Court within the local area for
which it is constituted shall have jurisdiction to bear and

adjudicate
upon—-

(a) any industrial dispute arising within the District Industrial
Court’s jurisdiction and not being a dispute of general application affect-

ing the industry as a whole, which may be referred by the Labour
Commissioner or the Labour Officer to such Court:

(b)

............................................................................

(d) the legality or illegality of any strike or lockout or of any
change of which notice has been given or which has taken place upon an

application by any emplover or employee concerned or by the Labour

“‘ ()
STRIES ¥, N, H. MA]UMDAR RE!
2 JERAR OIL INDUSTRIES ¥,

F.J.R.] RA

v I 5 I try ex-
it der section 41 pro ided the question concerl.ls a1‘1’ industry
Officer under ¢ jon coneris ® d

lusively within the local area of the Court's jurisaiction
C v d

i : ds thus:
Thc'll‘.lele‘;:zepfx:;;(:tlr?:ll(‘;:)eufz srlf:ll have jurisdiction in the follow-
*“lThe
ng magoes :—Wdecide about illegalify of a strike or lock-out or of any
('g 1), tot which an application or a referense is made unc.ier SeCthI}.
chanse @ (?uh < not within the cognizance of a District Industrial Court.
#and 'Whlc lsd d on behalf of the petitioner that an application of the
i iy CO‘l‘:en ; (t)he Union lay before the District Industrial Court,
i ma('lel ereldeyr sub-rule (a) or sub-rule (d) of rule 36 which we hgve
Aot e“;er " Sub-rule (a) cannot be invoked in a case of thls. klpd
auoted a' OVCI' tes to a dispute which has been referred to a Dlsf:rlct
because’ ltCr e ateby the Labour Commissioner or the Labour Officer.
IndUSt.“al to:}rle case here. Asregards sub-rule (d), nodoubt, it does
S:)lrcnl;rli;nj matter of the kind which 1s in 'dispute il? tk.led.pr('esent fcishe;
but an application under section '41 1pvok1ng the juris 1ctxoge omade
District Industrial Court fo;' adjudicating lllpc(j;l }z;xet}rjleatlf:bc()al?r ¢ nad
only by an employer or employee concerne ' f the.
nt application was, as already stated, made by th? Union o
Zrt]l;lz;ees:s of ltDII:e National Berar Oil Industries, Akola. I.lJndir thxti) sxtxllz;
rule, therefore, a Union could not have made an application
istr1 i ourt. '
D‘Stf(l)‘:; {32(31::: njfl tche Union it is stated that the only Trlbun&fl1 lg:fore
which it could make such an application was Fhe State Indust':rla' ougt
which had been given the power to entertain such an apphf:a_tlon tly
sub-rule (g) of rule 37 of the rules quotejd abo.vg. In our (;gml;?n, (;Z
present application would fall under this provision and cou ¢ ma
ial Court.
befors Fheh?)t\f:g:: dcuosxftr:;ded by Shri Sheode, who appears for the peti-
i : 1tsl;at sub-ru'le (d) of rule 36 in so far as it contravenes section 4.1
tloner'A is bad and that we should so read the sub-rule as to make it
o th'e Ctt\jvith the provisions of section 41. In other words, what he_
D, do is to regard this sub-rule as ultra vires. Of course, Shri
Want; . t(: that he does not want that to be done. But itis difﬁcul.t
f: :e eh:: we can give effect to this argument without hgving to conAsx-
der the validity of the rule. His argument is that the rlgbt of a pa}llty
to make an application is conferred by sgctlon 41‘. He 1)01T1t§ out t a;
there arc four categories of persons wh.() are cnt@ed under section 4
to make an application to the appropriate authprlty and they are: (1)
an employer, (2) an employee, (3) the Labour Officer and ‘4) a represen.t-
ative of the employees concerned.  All these categoties atc treated
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equally by section 41 and there is nothing in sections 22(1) and

the Act which empowers the State Government to differenti:lrl 23(1) of
persons belonging to those categories. He contends that tle e
rl?ade under section 61(2)(a) of the Act only for carrying o rtu eg can bg
stons of the Act and must, therefore, not derogate from 121 e p.rO.VP
of the Act such as section 41. There is, according to him r; tyh'pm'VISlon
Act which permits differentiation amongst these categorie; o(f) e the
ju'stifies debarring of certain categories from makin pers;ns a‘md
w1tb regard to a particular matter before the State In%luail 'alpg eation
a District Industrial Court. We may point out that no :Oflad hourt o
taken in the petition to the effect that any of the rulesgf o d oo been
State Government is inconsistent with any of the provisionrsamfe hby the
A§ already stated, if we have to give effect to this a oe Act
will have to consider the vires of the rules. This cannot b riumen't, we
absgnce of a specific ground in this regard and also in the l‘:ne in the
notice to the State Government which has framed the ial Sencz o
from that, even if the argument is accepted, it would mean :hes' b o
(d) of rule 36 isbad. If that is so, then the whole of it " suld-rule
U. that sub-rule goes away, there would be no restrictions o t‘;’lOU o
of the State Industrial Court to entertain an application o? the ifm('ier‘s
had before it. For, even according to the petitioner, an a el, na it
like the present could be made before the District Industr‘ial Cgp o
under sub-rule (d) of rule 36. Under sub-rule (g) of rule 37 court. only
of an application in which the illegality of a strike, or a 1(’)ck-(;(g ntl e
any change is challenged is barred by the State Industrial C o of
where such an application falls within the cognizance of Oulr)t' ol?ly
Industrial Court as provided by rule 36. If the relevant pro 'a' IStr'lCt
sub-rule (d) of rule 36, under which such an application pWo\:Jllséo?sill'?"
stru‘ck 'dO.Wl'.l as bad or ultra vires, then clearly there remains no §a£ tlz
(t)}flet }Jllixsrllj;i;(;lon of the State Industrial Court to entertain an application

The next argument is that this was really a case of closure of bus

ness and as such the provisions of the Industrial Disputes Settlem e
Act were not attracted at all. In our opinion there is no substanc er'lt
the contention that what took place was merely a closure. No dz ;ﬂ
according to the Union it was only a lay-off, i.e., temporary.reducti i
the strength of employees, but according to the learned Judge ofon}l,n
State Industrial Court this was a case of retrenchment. The Su e
Court has held in M/s. Pipraich Sugar Mills Ltd. v. P. S Mulls Msrcelme
Union, [1957) 11 F.J.R. 262, that where one of the units of a com az "
closed, what happens is retrenchment and not a closure of the bliwli]y N
{Lettentllmeﬂt 45 defined in section 2(00) and as used in section 25:1?%;

- staff engaged in one section of t

l
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the Industrial Disputes Act (Act XIV of 1947), which is a Central Legisla-
d by their Lordships of the Supreme Court in
r Shubla v. A. D. Divelkar, (1956) 11 F.J.R. 317,
accepted connotation of the word:

tion, has, as observe

Hariprasad Shivshanka
no wider meaning than the ordinary,
it means the discharge of surplus labour or staff by the employer for any

reason whatsoever, otherwise than as a punishment inflicted by way of
disciplinary action, and it has no application where the services of all
workmen have been terminated by the employer on a real and a bona fide
closure of business or where the services of all workmen have been
terminated by the employer on the business or undertaking being taken
over by another employer. Their Lordships have also observed that
there is in no case any retrenchment unless there is discharge of surplus
labour or staff in a continuing or running industry.

Now, as already stated, the Berar Oil Industries is one single under-
taking and it manufactures vegetable ghee and allied products. Crush-
ing of oil seed and extracting oil is one of its activities. Whether the
oil so extracted is used exclusively for the manufacture of vegetable
ghee and other products or it is also marketed separately is not clear.
Whether it is so or not, it seems to us that extraction of oil is merely a
part of the business of the undertaking. In that sense, the oil mill could
only be regarded as a section of the entire undertaking, 1. e., the Berar
Oil Industries. Closure of such a section would not mean a closure of
the business in its entirety but would be merely the reduction of surplus
he undertaking. We would also point
out that even according to Shri Harkare, the Secretary of the Berar Qil
Industries, * There were 33 permanent employees in the Oil Mill section
and about 10 to 12 temporary workers. Though we had closed the
Oil Mill section we continued the services of all the 33 employees.”

‘As already stated, the petitioner, in the notice dated 23rd June,
1956, had stated that it would find alternative employments to those of
the permanent workers in the oil mill section whose services had been
terminated. The management treated the entire undertaking as a single
entity and while reducing the strength of the employees in one of the
sections promised toO absorb them in other sections of the undertaking as
far as possible. In these circumstances we must hold, according to the
decision of the Supreme Court, that there was no closure of business as
such but only a reduction in the number of the employees in the under-

taking. Where such is the case, what are the rights of the employees so

retrenched ?
Now in this regard we have a provision in Chapter V-A of Act XIV

of 1947, already referred to. Under this provision it is open to the
employer to terminate the services of its employees after following the
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proper procedure and after paying compensation to the emp]
retre.n.ched. It has been held by the State Industrial Co el
provisions of this Chapter have not been complied with b b peri, the
No objection is taken in the grounds before us to the
State Industrial Court in this regard.  Suffice it to sa
Industrial Court found that the bayment of compemati}(,)j
yees retrenched and the service of notice on tHel StaI
regarding the action taken have not been established i
conditions laid down in the Central Act have ¢t )
the petitioner. In these circumstances, the
properly be regarded asan illegal change and
brought up before the State Industrial Court.

For these reasons we dismiss the petition w

¥y the petitioner,
finding of the
that the State
1 to the emp]o-
te Government
this case. The
h.us not been fulfilled by
action, taken by it could
the matter coyld thus be

ith costs,

[IN THE PuNJaB Hicy Court.]

BRITISH INDIA CORPORATION LTD.
v

INDUSTRIAL TRIBUNAL., PUNJAB

G. D. Khosla, J.
November 4, 1957,

AND ANOTHER,

INDUSTRIAL TRIBUNAL-——_]URISDICTION'—FRESH
TRIBUNAL OF MATTERS ALREADY COVERED BY \AWA
VALIDITY—~WHETHER TRIBUNAL can ENTERTAIN REF

. So long as a previous award is in force in respect f
disputes, these disputes cannot be referred afresh o the
by merely changing the phraseology o
will not have jurisdiction to entertain
matters of dispute : Decision of Supr
v. THEIR EMPLOYEES, [1956] 11 F.J.R. 217, applied

Civil Writ No. 290 of 1954,

REFERENCE To
RD IN FORCE--
ERENCE,

certain industrigl
] to the Industrigl Tribunal
f the disputes and the Industrial Tribung]

Bhagirath Das and S. D. Bahyi for the management

S. M. Sikri and Roop Chand for the

respondents,

[Vor. X111
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JUDGMENT.

This is a petition under article 226 of the Constitution in which
the petitioners, the British India Corporation, Limited, pray for a writ
in the nature of prohibition preventing the Punjab Industrial Tribunal,
Jullundur, from proceeding with the reference of industrial disputes
made to it by the Punjab Government on 2nd August, 1954.

The ground upon which the petition is based is that some of the
matters which have been referred as industrial disputes by the Punjab
Government were adjudicated upon by the Industrial Tribunal in an
earlier reference and the award made upon that decision was published
in the Government Gazette and was in force when the reference under
dispute was made.

The relevant facts briefly are that on 30th October, 1953, eleven
items of dispute between the petitioner-firm and some of its employees
were referred to respondent No. 1, namely, the Punjab Industrial Tribu-
nal. While this enquiry was pending, a second reference was made on
12th December, 1953, in which three further items of dispute were
referred to the Tribunal, On 9th July, 1954, the Tribunal gave
its award on both these references and this award was published
in the Punjab Gazette under section 17-A of the Industrial Disputes
Act on 13th August, 1954, Before its publication, however, a third
reference, which is the reference in dispute, was made on 2nd August,
1954. This included five items and it was alleged that two
of these items, namely, 3 and 4 were the subject-matter of the
second reference. These disputes had been settled and the award in
respect of them was in force as it was extended till April, 1957, by an
order of the Punjab Government. It issaid that the third reference
was made as the result of pressure by political workers. A petition for
a writ was presented in this Court soon after the third reference was
made and this came up for hearing before a Division Bench of this
Court consisting of my Lord the Chief Justice and Bishan Narain, J. The
petition was dismissed in limine. The petitioners filed an application
for leave to appeal to the Supreme Court, but the Court declined to
certify it a fit case for appeal. The matter was, however, taken to the
Supreme Court by means of special leave and this appeal was allowed.
The order of the Supreme Court is reported as British India Corporation
Limited v. The Industrial Tribunal etc., A. 1. R. 1957 S. C. 354. The
Supreme Court remanded the case for decision and indicated, the lines
upon which this Court should consider the matter. Paragraph 15 of the
printed report sets out three points for consideration:

R—46
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(1) Whether it was open to the petitioners to ask for a writ in
respect of items 3 and 4 of the third reference only ;

(2) Whether items 3 and 4 were covered by previous reference and,
therefore, in respect of these items there was no industrial dispute at all
which could be referred to the Tribunal: and

(3) Whether the objection with regard to items 3 and 4 affects
substantially the question of jurisdiction of the Trlbunal, or to use the
words employed by Bhagwati, J., this objection * goes to the very root of
the jurisdiction of respondent No. 1 to entertain the third reference in

regard to those items or is one which tantamounts merely to a traverse
of the allegations on merits.”

Item No. 3 of the third reference is in the following terms ;

*“ Whether or not at all the employees whose mode of service has
been changed or who have been transferred from one type of work to

another are being paid their original wages. If not, the deductions made
in their original dues may be restored to them.”

It is argued that this corresponds to item (i1) of the second reference
which is in the following terms:

" Workers working on contract basis when put on another job

should be paid at the rate of their average earnings calculated on the
basis of their previous three months’ earnings.”

The argument of the learned counsel for the petitioners may be
summarised as follows: There are two kinds of workmen, those engaged
on contract basis and those who are paid a daily wage. As far as the
workers on daily wage are concerned, their remuneration is not affected
by their transfer to another job: they continue to be paid at the same
rate. Therefore, whenever any worker on daily wage is put upon another

job, he is paid at the rate of his average earnings calculated on the basis
of his previous three months’ earnings.

contract basis, however, was subject to fluc
was referred to the Industrial Tribuna] by
The Industrial Tribunal gave its award o
now covers all employees, those w

A workman employed on a
tuation of wages and his case
means, of the second reference.
n the matter and so the award

‘ ho are employed on daily wage, because
with regard to them there was never any dispute, and also those employed

on contract basis whose case was specifically referred to the Tribunal.

. There is no doubt that there js force in this argument, and once it
is conceded that the only dispute which can arise regarding the fluctua-

tion of akworkman $ Wages on the change of his job can arise in the case
of a workman on contract basis, it must follow that no dipute can arise
on this ground after the giving of the award on the second reference.
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The third item in the third reference is only an attempt to revive the
dispute by wording the matter differently. |
Item No. 4 of the third reference is in the followmg.terms :
“ Whether or not the piece-rate (quutl'act ‘baSIS) wo.rkers are
getting wages according to ahe big}l)llcc‘)‘st of living. If not, their wages
increased suitably. ‘
Eai}; cs);idm zgartlotth?secltl)irresponds toitem (i) of the second reference which

is in the following terms: ‘
« Dearness allowance should be given to workers at Rs. 40 per

IZe:esfeenrlénce to the order of the Appellate Tribunal vyhich‘dealt \;ith the
award on the second reference shows that the wl‘lole question ofk earnehss
allowance to all workers in the factory was gonadered. The v:iord efrshw ci
were employed on piece rate or contract basis vfferc not e;;cluI ed. terbee
fore, their case was also dealt with by Fhe preylousv award. }t).canno :
said, therefore, that there was any mdustrla} dispute on t li accounf
which could be referred to the Tribun'al. In this case too th; c 1ange' o
phraseology does not create a new dispute. Asllong as the prevm;s
award is in force, and it was in force when the third referepcedvvfls n'la e
and when the present petition was filed, th.e matter contained 1n item
No. 4 cannot be referred afresh to the Tribunal. |
The Supreme Court has laid down in Bur.n @ Co Calcutta 1v(.i bThelr
Employees, [1956] 11 F.J.R. 217, that when a dispute 1s onge set;1 e Tyib;:}
Industrial Tribunal, it cannot be raised agam and referrf.r htg t I:a drhi
nal during the pendency of the previcus ‘award.. eir ;r sC ’ ps1
invoked the rule of res judicata enacted in section ll.of t e Civi
Procedure Code and pointed out that although .thé.lt sect13n 111'1 tgrﬁs
does not apply to industrial dispgtes. tl?e prmc1ple‘ un' er yllng i 1ts
founded on sound public policy and is of universal z?pp'hce.xtlc'm. must,
therefore, hold that the Industrial Tribunal had no jurisdiction tc; enter-
in the disputes set out in items 3 and 4 of ‘the tblrd reference, . ecaqse
o e' tes are nothing more than a reiteration of the previous dis-
ttftsez Iilzg:rfys referred to the Tribunal, adjudicat?ed .upon and made Fhe
cabi ¢ an award which is published and was binding upon the parties.
Sub]e;;: question now arices whether the whole of the‘ reference becomes
ultra vires by reason of the fact that two o.f'the items could not be
i ded in it. The learned counsel! for the peFltloners was not abh.a to
;r(l)clilut eto any decision or authority for the v1e\.V that a re n
indivisible entity which must be actf.ed upon or rejected
reference contains a number of items which were
the Tribunal and adjudicated upon separately. Tw
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been found to have been decided previously ; they should not therefore
have been included in the reference. There can be no objection to the
Tribunal considering the remaining items. I am informed that a
compromise has been arrived at with regard to item No. 5 and that this
will not now be considered by the Tribunal. This, however, is a matter
regarding which I need say nothing. For my purpose it is sufficient to
say that items 3 and 4 will not be included in the reference. I, therefore,
grant a writ in the nature of prohibition directing the Industrial Tribu-
nal not to consider items 3 and 4 in the reference under dispute. The
petition has been allowed in part and I, therefore, leave the parties to
bear their own costs.

[IN THE MaADRAS HicH CoURT.]
‘_70‘\ . GORDON WOODROFFE & CO., PRIVATE, LTD.

v

S. VENUGOPAL AND OTHERS.
Rajagopala Ayyangar, oJ.
o October 14, 1957.

INDUSTRIAL DISPUTES ACT, 1947, SECTION 33—APPLICATION BY
EMPLOYER FOR PERMISSION OR APPROVAL—SCOPE OF POWER OF AUTHO-
RITY TO WHICH APPLICATION 1S MADE—EFFECT OF AMENDMENT OF
SECTION 33 IN 1956 ~WHETHER AUTHORITY CAN IMPOSE CONDITIONS ON
GRANT OF PERMISSION OR APPROVAL.

The amendments to section 33 of the Industrial Disputes Act, 1947, by
the Industrial Disputes (Amendment and Miscellaneous Provisions) Act,
1956, have not materially affected the scope of the powers of the authorities
who have to deal with applications made under the section. Even after the
amendment, the scope of the power to grant permission or give approval
under sub-sections (1) to (3) of the section is still not to decide an industriol
dispute, but to kcep the ring clear by preventing either side from disturbing
the equilibrium.  The power given by the section is confined to saying “yes”
or “no’'—either to grant the permission or refuse permission und does not
extend to imposing conditions subject to which permission would be granted.
When once the awthority negatives mala {ides on the part of the employer or
any intention to victumise the workman for his participation i the industrial
dispute, the authority is bound to accord sanction to the action of the emplover,

leaving the propriety of the quantum of punishment for bemg agitated in other
appropriate proceedings open under the Act.
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Writ Petitions Nos. 596 and 597 of 1957.
V. K. Thiruvenkatachari for the management.

Mohan Kumaramangalam and K. V. Sankaran for the workmen.

JUDGMENT.

The principal, if not the only point raised in these two writ
petitions which seek the issue of writs of certiorari to quash two orders of
the Industrial Tribunal, Madras, is the proper construction of section 33
of the Industrial Disputes Act (Act XIV of 1947), as enacted by the
Amending Central Act XXXVI of 1956.

Messrs. Gordon Woodroffe and Co., are the petitioners in these two
writ petitions. There was an industrial dispute between the petitioners-
management and their workmen regarding the quantum of bonus for the
year ended 30th June, 1956. The dispute was referred for adjudication
to the Industrial Tribunal, Madras, by the State Government by their
order dated 17th April, 1957. The Tribunal decided this dispute by its
order dated 19th July, 1957, but the decision of the Tribunal on this
dispute is not relevant to the present proceedings but the petition is
concerned with certain events which transpired during the pendency of
this industrial dispute. During the period—17th April, 1957 to 19th July,
1957, the management charged two of its employees, who are the con-
testing respondents in these two writ petitions, with misconduct
unconnected with the pending dispute. The concerned workmen were
served with charge-sheets. Their explanations were obtained and a’n
inquiry was conducted. The management passed orders op the basis
that the misconduct charged against the employees was estabhsh'ed.. On
27th April, 1957, the respondent in W.P. No. 596 of 1957 was dismissed,
while the respondent in W.P. No. 597 of 1957 was discharged from
service by an order dated 3rd May, 1957. The management also tendered
one month's salary in lieu of notice to each of these two Workmen./ The
management thereafter filed on 9th May, 1957, two petitions before the
Industrial Tribunal, Madras, pursuant to section 33(2) of the Indl.lstrlal
Disputes Act, 1947, as amended, seeking “‘the approval" of the Trllbunal
to the action taken by them, namely, to punish their employees in the
manner mentioned above. The Tribunal passed orders grarllting‘ a
qualified approval of the action of the management, and dlrec.tm_g
punishments different from those inflicted by the managementj z.md it is
the legality of these orders that is challenged in these two petitions.

I shall first take up for consideration W.P. No. 596 of 1957. The
workman in question was a short-hand typist. The charges against bim
were (1) that he had on 25th April, 1957, contrary to the instructions

.
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given to him, refused to copy a weight list and (2)
April, 1957, contrary to the instructions given to
bill of lading given to him. These items of miscondu
employee were the subject matter of an enquiry b
as stated before they were held established. On t!
ment ordered the dismissal of this employee “subject to the approval of
the Tribunal” as required by section 33(2) of the Act. It is this approval
that was sought by the management in their petition to the Tribunal
numbered as Petition No. 4 of 1957 The facts alleged against the
workman were investigated by the Industrial Tribunal and Mr. Rama-
swami Goundar, a learned Judge of this Court, who constituted the
Tribunal, recorded “I am constrained to hold that the work of a short.
hand-typist to which post Venugopal (respondent in W. P. No. 596 of
1957) was appointed was not confined to mere stenographic work byt
comprised also copy-typing work. It follows that when he refused to
type the weight list and the bil] of lading on the 25th and 26th April.
1957, respectively he was guilty of disobedience. The management was,
therefore, justified in taking action against him which they did and
which I am bound to approve.”  The Tribunal then went on to con-
sider whether the punishment of dismissal imposed by the management
was not excessive. After overruling the contention raised on behalf of
the management based on certain decisions of the Supreme Court as
regards the jurisdiction of the Tribunal to embark on this enquiry the
Tribunal held that the decisions of the Supreme Court were rendered
on the Act as it stood before it was amended i 1956, and t]
terms of the amended section, he had jurisdict

appeared to him to be appropriate and that in the circumstances of the
case he would not permit the order of dismissal to stand but would
reduce it “to leave on loss of pay for the period from the date of tle
dismissal tc the date of the order of the Tribunal.”

The learned Advocate-General, who a
submitted that the amendments to section 3
1956, did not make any basic alteration
and that the decisions of the Supreme C
and jurisdiction of Industrial Tribunals
section 33.

Before referring to the decisions of
earlier, it is necessary to set out the various changes which the relevant
provision of the Industria] Disputes Act has undergone from time to
time. I shall start with Act XIV of 1947, which introduced
arbitration in this country for the first time.
for referring industria] dispute

that he had on 26th
him refused to type a
ct charged against the
y the management and
s finding the manage-

12t on the
ion to pass such orders as

ppeared for the petitioner,
3 introduced by the Act of
in the powers of the Tribunal
ourt still governed the powers
dealing with applications under

the Supreme Court adverted to
compulsory

After making provision
s inter alia to Industrial Tribunals by an
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iate Government, the enactment made provision for
order of the appopr he status quo, during the pendency of t}.lese proce-ed_
the maintenance (')f : 263 (b) strikes and lock-outs were prohibited during
ings. Under sectloﬂeedings before Tribunals and for two month§ after
the pendenc'y o ?rz(j;h proceedings and provided penalties by section 26
the .concluslcilll(o asnd lock-outs. Further, section 33 enacted :
for illegal strike: hall during the pendency of any coaciliation or
‘jNo employeffiibunal in respect of any industrial dispute, aljcgr to
proceed.lngé befor;a workmen concerned in such dispute, the conditions
the pre!Udlce oIf' ‘ tfl’ to them immediately before the commencement
of service appdl'ca ;or save with the express permission in writing of the
of su'C'h ;?roceeff{ngs Board or Tribunal, as the case may be, shall 'he
Con.CIhatlon Odlcer, of such proceedings, discharge, dismiss or otberwme
dun’nﬁ the per;her‘:zcoyrkman except for misconduct not connected with the
punish any su
dispure ion “pendency of the proceedings before a Tribunal”
The epoeIS(S1c:1efi§ed by section 20 (3) of the Act in these terms:
o i ab fore a Tribunal shall be deemed to have commenced
“Proceelings Zoreference of a dispute tor adjudication and such'pro-
on t1‘1e date Oftf Zeemed to have concluded when the award is published
ceedings shall ~'ete Government under section 17 or where an award has
by the fippripllathe Legislative Assembly under the proviso to sub-sec-
been laid be iy 15, when the resolution of the Legislative Assembly
tion (2) (.)f sectltt)in" ,Any employer who contravened the provisions of
ther'eon .o 'b'ected under section 31, to punishment * with imprison-
section 33 wasr:zy}]]ich n;ay extend to six months or with fine which
ment mtr adr:(r) one thousand rupees, or w‘ith 'both.’ o '
may = e'n 3 underwent several modifications whose effect is the main
; section 5 'dunation in these petitions, but before I pass on to con-
point for COﬂSﬁ ﬁranalyse the basic features of the section as enacted in
sider them | sha ision was intended to preserve the status quo during the
1947 Thefprr?ceedings inter alia before Tribunals and for that dgration
pendency of P was absolutely prevented from queering the pitch by
(D the ?jmp}?yler lteration in the conditions of service of his employees,
any. preJUdlsla a‘ misconduct of employees connected with the disp1.1te ’
(2) in regar tomission in writing of the Tribunal had to be obtained
the express perlo er could ‘discharge, dismiss or otherwise punish the
before th? emp‘ yermission' being thus, needed for every type of punish-
workman. theh pe the misconduct was not connected with the dispute,
ment. (3) Wher r of the employer was left untouched and he could
the O E b o i(r)n“; in the manner open to him under the law with-
deiII::;;l; zfléstt‘:roerd in any manper by the pendency of the dispute.
ou
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The next stage in the legislati i
(Appellate Tribunal) Act, Xil\sll?ltllOI:)fWiSQ%lli\lzlas‘tlgxtf’clglz]sulal butes
:rllgmal Abct 1ofdl9§7 the awards of the T1~il;unais WCx‘eefihaquI;?derWere

1en pubiishe v the a i > indi ‘ :
p‘arties and could not be calil):dro?nrszlist(l;(?:Lir:n;:;t, I::Edmg Vide the
tion 15 (.4) of the Act. The Appellate Tribunal Act‘ )?E?’IIIVIdC 950
ma‘de an inroad into this state of affairs by creating a Lab AOf e
Tribunal which was vested with jurisdiction to hear a Ourl‘ el
awards and decisions of the Industrial Tribunals ix; reppea b ﬁom th'e
cu_lar matters. The Act also introduced amendments tospelct o pa"Fl‘
Disputes Act of 1947, it amended scction 33 to read thus ; the Industr

.Sectlon 33: Conditions of service, etc., to remai
during the pendency of proceedings: During the d o opchanged
before a Tribunal in respect of e ot
shall—

the

al

any industrial dispute, no employer

(a) alte{,‘ to the prejudice of the workmen concerned j h di
pute, the conditions of service applicable to them immédiat ImbsuC e
commencement of such proceedings ; or ely before the
(b) discharge or punish, whether by dismissal or otherwi

workman concerned in such dispute, ) otherwise, any
save with the express permissi i iti ST
Bostd or Tribunal as Ehe casecl):a;nbzntmg of the conciliation officer,

This Amending Act also introduced a new section 33-A reading

Sgction 33-A: Special provision for adjudication as to ‘;I;g .h
conditions of service, etc., changed during pendency of pro d?t er-
“ Where an employer contravenes the provisions of sectiolrz 3%eed111$5-
the pendency of proceedings before a Tribunal, any employe l.lrlng
by‘ such contravention may make a complaint in writingyixei ilggrle?ed
crlped manner to such Tribunal and on receipt of such cc‘)m 1 1_‘3 o
Tribunal shall adjudicate upon the complaint as if it w P alz.t that
ref.erred to or pending before it, in accordance with th ere a dispute
this Act'a}ld shall submit its award to the appropriate éo provisions of
the prgvmons of .this Act shall appiy accordingly.” prOV\i’:.rnment and
§ame lines as sections 33 and 33-A were enacted in respect ’(;“S on the
11'1gs before the Labour Appellate Tribunal newly cos o proceed-
Flons '22 and 23 of the Act XLVIII of 1950 whose t .Stftuted, by sec-
identical with the amended section 33 and the ST were exactly
Industrial Disputes Act, © new section 33-A of the

This might probably be a convenient st
change‘ effected by the Amendment to section 33 and the i ,
of section 33-A brought about in the position ds ; r t w introduction
tion 33 of the Act of 1947 might be pointed out it was under the sec-

age where the precise
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(1) The absolute ban on employers prejudicially altering conditions
of service of the workmen concerned in the industrial dispute was modi-
fied by making this possible with the express permission in writing of’
the Tribunal before which the dispute was pending.

(2) The right of the employer to punish his workmen for miscon-
duct unconnected with the dispute which was untouched by section 33,
as it originally stood, was modified and this also was made subject to the
obtaining of the permission in writing ot the Industrial Tribunal. In
other words, the variation in the power of the employer to punish for
misconduct based upon, whether the misconduct was connected or was
unconnected with the dispute was done away with,

(3) The expression *“other punishments " in section 33 of the Act
of 1947 might conceivably have been construed as ejusdem generis with
the words *discharge or dismiss *  This was clarified in the new sec-
tion 33 which used the words "to discharge or punish whether by dis-

missal or otherwise " thus including every punishment, both those which

amounted to dismissal or fell short of it.

Before proceeding to detail the changes introduced by the Amend-
ing Act XXXVI of 1956 I shall refer to the decisions of the Supreme
Court which have construed either section 22 and section 23 of the
Labour Appellate Tribunal Act or sections 33 and 33-A of the Indus-
trial Disputes Act (between which two there was no material differ-
ence), in relation to the scope and jurisdiction of the Tribunals to whom
applications might be made for the *‘permission’ referred to in the
provisions. )

It is not necessary to advert to authorities of date earlier than
1955 on the construction of sections 22 and 23 of the Labour Appellate
Tribunal Act or corresponding sections 33 and 33-A of the Industrial
Disputes Act, 1947. In The Automobile Products of India Ltd. v. Rukmaji
Bala and others [1955] 7 F.JR. 716 the employer-company who was
the appellant before the Supreme Court became obliged to retrench its
workmen by reason of inability to provide full work for their workmen.
There was some dispute between the appellant and its workmen pend-
ing befote the Labour Appellate Tribunal and in consequence the
appellant company applied to the Tribunal for permission to retrench
under section 22 of the 1950 Act. The workmen objected to the grant
of permission on several grounds including a charge that the employers
were moved by mala fide reasons in effecting the retrenchment. The
Labour Appellate Tribunal whose decision was brought before the
Supreme Court in appeal by way of special leave, had, after negativing
the contention of the workmen that the discharge was mala fide, stated

R—47
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power 1 We are the authority to whom an
Y 1

as to scope of then .. and when  suc
as t ! . made for permissiou to retrench and when  such

application has to be f necessity exercise our judgment and dis-
application is n?a%le. we nlm)sf: tohaé *;V'h;n the company retrenches it does
cretion zmd' satisfy our‘s)e '\{Lson (s view they granted permission to
jUStiCC by 1ts Cmployws-l subject to the condition that each workman
effecr the rCtre“chmentl ;Lllft :f his basic wages and dearness allowance
?a-s I:[l:ed :;ht:li r;ctilzfl f;om the date of lay-otf up to the dare‘ of the
r(:trenchment The legality of this order was challenged before the
Supreme Court. The appeal was allowed and the decision of the Labour
Appellate Tribunal ser aside. Das, J. (as he then was) analysed
the provisions of sections 22 and 23 newly introduced and stated
that four things were to be noted, namely, (i) that the ordinary
and primary jurisdiction of the Appellate Tribunal was appellate :
(11) that section 22 of this Act conferred on the Appellate Tribu-
nal a special jurisdiction which was in the nature of an original
jurisdiction ; (ili) that section 23 also vested in the Tribunal an additiona
jurisdiction “to decide the complaint as if

it were ‘an appeal pending
before it”

and (iv) that section 23 conferred on the workmen an addi-
tional remedy which they did not have under the 1947 Act. After
referring to the new section 33 his Lordship stated “It will be noticed
that this section has made several changes. Thus under this section
provision is made for obtaining permission as a condition precedent, both
for altering the conditions of service and for discharging or punishing
the workmen and no exception is made for a case of misconduct un-
connected with a pending dispute”, and. after noricing the terms of
section 33-A, his Lordship said “It may be pointed out that the
sections 33 and 33-A thus inserted into the 1947 Act conferred
benefits on the workmen and give some
to the authorities mentioned therein.
decide the complaint ‘as if it w
it’ and to submit its aw
that the provisions of ¢

new
distinct
additional jurisdiction and power
Section 33-A enjoins the Tribunal to
ere a dispute referred to or pending before
ard to the appropriate Government and provides

he Act shall apply to the award
that the provisions of these two new sections 33 and 3

Act correspond to and are in pari materiaq w
22 and 23 of the 1950 Act and

Lordship then proceeded to di
these sections. The learned Jud
the terms of section 33-A and se
referred to in these sectjons

justice between the parties rela
have power to give such relief

. It is quite clear
-A of the 1947
ith the provisions of sections
are more or less in similar terms.”  His
scuss the meaning, scopeand effect of
ge came to the conclusion that under
ction 23 of the 1950 Act, the authority
would have jurisdiction to do complete

ting to the matters in dispute and would

as the nature of the case might require
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oly to adjudicate upon 'whether thg employer had or had
and not m?le g ¢ravention of section 33 (section 22 of 1950 Act).
not been gqllty o COI:)ceeded to consider the submission of the counsel
His Lordship the~n E;at the scope of section 33 of the 1947 Act and of
for .the Wo-rk}el:l%o Act was precisely the same as that of section
section 22 Ott:on 53, After setting out the arguments of counsel his Lord-
33‘-A and Zec“The objecf of section 22 of the 1950 Act, like that of sec-
s%np Stati t,:he 1947 Act as amended is to protect the workmen concerned
'UOSWBB (;es which form the subject matter of pending proceedings against
lv?ctl{:::il;a'cion by the employer on account'of their haying rais.edfmd;s-
trial disputes or their continuing the pending proceedlngs. AIt is urz';r
the object of the two sections to ensu‘re that proceedings in connec‘l n
with industrial disputes already pending should be brought toa tgrmma-
tion in a peaceful atmosphere and that no gmployer sh’ould dur'mg tl'xe
pendency of those proceedings take any action o'f the km.d mentioned in
the sections which may give rise t.o fresh disputes likely to further
exacerbate the already strained rclations between the' employer and the
workmen. To achieve this object a ban has been 1mposed upon the
ordinary right which the employer .has und.er the ordinary la\z govern-
ing a contract of employment. Section 22 of the 1'950 Act:h an sectllmz
33 of the 1947 Act which impose the ban'al§o p'rov1d'e for the removal o
that ban by the granting of express permission in writing in zfxpzr?prlate
cases by the authority mentioned therein. The purpose of tdebe tw:)
sections being to determine whether the b'ax'l sluopl(i' ‘b.e rAemoved or ;0 .
all that is required of the authority exierc'lsmg ]lll'lhiilcltlolil ugl er htk‘;se
sections is to accord or withhold permission. ‘And 50 it alsbe(:nM'e -(—d
we think rightly—by the Labour AppeﬂateﬁTlllbunal in Ca'r;1 ad Miner
Works Co. Ltd. v. Their Worlemen: [1953) 5 F.J.R. 40, \x;hl; wgs a;;{si
under section 33 of the 1947 Act. Even a cursory perusal o §ect1on o
. 1947 Act will make it clear that the purpose of’ that section was ngt
the 19% neral power of adjudication of disputes......Further, 1f
to coner anyfg:he section was to invest all the authorities named there-
Fhe prrpo O to decide industrial disputes one would have expected
n vith p'(?'wireﬁﬁbling them to make and submit an award to which
e pm'v'mm ¢ the Act would apply such as is provided in section 33A
the pro.wswns . section 23 of the 1950 Act. There is no machinery
of the 194'7 ACt‘Or 33 of the 1947 Act or section 23 of the 1950 Act for
4 Sectdlonision of the authority named in those sections. This
iqdi hetC éhose sections only impose a ban on the right of the
also indicater £7 ly thing that the authority is called upon to dois to
employer a'nd tbe 0111 >y e;mission, i.e., to lift or maintain the ban.....
gran’ > Wlth}“’{i:\;&iﬂﬁ s wholly coilateral to this purpose and the.
[ 8

provide
enforcing the

Limposition
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authority cannot impose any condition......In our judgment the Lab
iAppellate Tr.ib‘unal was in error in holding that it had jurisclieictigno:(r)
czli(;s:nyco;dltlinf as a pre-requisite for granting permission to the
oo 2 I'et rchnch its workmen.” This matter received further
Mills v Ramszmt e[ 1}19;;15116(15 of the Supreme Court in Labshmi Devi Sugar
judgment of the g()u t Jfll -F'J'R' 273. Bhagwati, J., who delivered the
Labour Appellate T Fb referring to the scope of the enquiry before the
an application is ;1 : e ugder e 22 said “The Tribunal before whom
any industoit i ta e under that section has not to adjudicate upon
but has only goptu te arisme between the employer and the workman
employer in the matto Cofnsider- whether the ban which is imposed on the
prejudice of the ws rko @ tering ‘the. conditions of employment to the
Jismissal or othoourt rd man or his discharge or punishment whether by
referred to should beelif:er:cling t‘}\lepfii:j;r;ii}; o t}l:e probfeedings therein
the e e case has to be made out b
the anlipblsx};: }fxzz :? Ziltllfltmg Of'suCh ban and the only jurisdiction whicz
the employer is not airt it:ggly\:zzlzucf};dperm‘ission or to refuse it provided
. R € Or IS not resorting to i
pracics o victmization. 1¢ anaot impose any conditions on he. em.
prayer for the one wﬁier}?llislon 1s granted ; nor can it substitute another
the permission is grantecd the employer has set out in his application. If
be at liberty, if ho oo h, the ban would be lifted and the employer would
the workman, On sc EOSes .tllerea.fter, to deal out the punishment to
man would be entit! ; . athn b.emg ta'k en by the employer the work-
to be referred t eh e i industrial dispute which would have
0 the appropriate Tribunal for adjudication by the

Government on .
) X proper steps being taken j
industrial dispute comes to begadjuen in that behalf. When such

Tribunal, the workman would be entit

of the cas ini .
appropria:es::;;?fn;ztefhb)kz the Tribunal and would be entitled to get the
whom such an applicat'e afnds of tl.le T ribunal...... The Tribunal before
Act would not be e I'S'HI o petfm'ssu')n is made under section 22 of the
ployer if once 1t came :tl lt}fd o S m judgment on the action of the em-
made out for dealin 0 the conclusion that a prima facie case has been
not be concerned wit:hg EUt the punishment to the workman. It would
harshness or otherwi the measure of the punishment nor with the
otherwise of the action proposed to be taken by the em-

ployer except

whother theictri)z;ha?s hto the extent that it might bear on the question
the motive of vicr] ore ‘¢ management was bona fide or was actuated by
came to the conélu:;;zr? ttll?n. Iff on the materials before it the Tribunal
) ; at a fair enquir

in the circumstances of the quiry was held by the management

case and it had bona fide come to the

dicated upon by the appropriate
led to have all the circumstances
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conclusion that the workman was guilty of misconduct with which he
had been charged a prima facie case would be made out by the employer
and the Tribunal would under these circumstances be bound to give the
requisite permission to the employer to deal out the punishment to the
workman. If the punishment was harsh or excessive or was not such
as should be dealt out by the employer having regard to all the circums-
tances of the case the dealing out of such punishment by the employer
to the workman after such permission was granted would be the subject
matter of an industrial dispute to be raised by the workman and to be
dealt with as aforesaid. The Tribunal, however, would have no juris-
diction to go into that question and the only function of the Tribunal
under section 22 of the Act would be either to grant the permission or
to refuse it.” His Lordship then proceeded to say that there was a fair
enquiry into the misconduct of the workman by the management and
that the latter’s action was bona fide and that the lower appellate tri-
bunal ought to have held that a prima facie case for the dismissal of the
workman had been made out by the appellant and ought to have granted
the appellant the permission to dismiss the workman.

The result of these decisions might thus be summarised :-

1. Where an employer applies for permission to punish his work-

men be it under section 22 or section 33 the Tribunal is concerned

with two matters :-~
(1) Is the act of the employer bona fide or is 1t intended to victimise

the workmen for their act in raising the dispute, or in continuing it. If
this was answered against the employer the permission would be refused.

(2) Was there prima facie misconduct on the part of the workmen
icting the punishment. If the answer was

justifying the employer in infl
m of punishment was left to the employer.

in the affirmative the quantu

If the punishment which the employer inflicted was unduly
harsh or was not justified by the facts and circumstances of the case, an
industrial dispute could arise which might be subject to adjudication on
reference by the appropriate Government under section 10 to the Tri-
bunal. In view of the later decisions of the Supreme Court, a dispute
raised between an individual workman and bis employer would not per
se amount toan industrial dispute but might fall into the category if the
other workmen made it an issue between the workmen as a body and
their employer (Newspapers Ltd. v. State Industrial Tribunal, U.P., [1957]

12 F.J.R. 129).

The Industrial
these proceedings has
but it has held that t
mental change and that un

Tribunal, Madras, in its orders now impugned in
understood the law in the same manner as set out
he amending Act of 1956, has wrought a funda-
der the amended sections the Tribunal is
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clothed with powers to decide an mdustrial dispute and impose condittons
subject to which pernussion or approval could be granted.

I shall now proceed to set out the section as amended by the Act
XXXVI of 1956 (The Industrial Disputes (Amendment and Miscellaneous
Provisions) Act, 19956), which repealed the Appellate Tribunal Act, 1950,
and introduced by its sections 21 a new section 33 which is in these
terms :

Section 33.- (1) Conditions of service efc, to remain unchanged
under certain circumstances during pendency of proceedings : During
the pendency of any conciliation proceeding before a conciliation officer
or a board or on any proceedings before a labour court or tribunal or
national Tribunal in respect of an industrial dispute no employer shall,—

(a) in regard to any matter connected with the dispute alter to
the prejudice of the workmen concerned in such dispute, the conditions
of service applicable to them jmmediately before the commencement of
such proceedings: or

(by for any misconduct connected with the dispute, discharge or
punish whether by dismissal or otherwise, any workmen concerned in
such dispute,

save with the cxpress permission in writing of che authority before
which the proceeding is pending :

(2) During the pendency of any such proceeding in respect of an
industrial dispute the employer may, in accordance with the standing
orders applicable to a workman concerned in such dispute.......... (a) alter
in regard to any matter not connected with the dispute the conditions of
service applicable to that workman immediately before the commence-
went of such proceedings ; or

(b for any misconduct not connected with the dispute, discharge
or punish whether by dismissal or otherwise; the workman :

Provided that no such workiman shall be discharged or dismissed un-
less he has been paid wages for one month and an application has béen
made by the employer to the authority before which the proceeding is
pending for approval of the action taken by the employer.

(3) Notwithstanding anything contained in sub-section (2) no em-
ployer shall, during the pendency of any such proceeding in respect of
an industrial dispute take any action against any protected workman
concerned in such dispute

(a) by altering, to the prejudice of such protected workman, the
conditions of service applicable to him immediately before the commence-
ment ot such proceedings ; or

(by by discharging or puishing whether by dismissal or other-

wise such protected workman, save wich the express pernussion 10
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writing of the authorsty before which the procecding s pending.

Explanation : For the purposes of this sub-section a “protected
workman” in relation to an establishment, means a workman who, being
an officer of a registered trade union connected with the establishment,
is recognised as such in accordance with rules made in this behalfj

(4) In every establishment the number of workmen tobe recognised
as protected workmen for the purposes of sub-section (3} shall be one
per cent. of the total number of workmen employed therein subject to a
minimum number of five protected workmen and a maximum number of
one hundred protected workmen and for the aforesaid purpose, the
appropriate Government may make rules providing for the distribution
of such protected workmen among various trade unions, if any connected
with the establishment and the manner in which the workmen may be
chosen and recognised as protected workmen.

(5) Where an employer makes an application to a conciliation
otficer, Board, Labour Coure, Tribunal or National Tribunal, under the
proviso to sub-section (2) for approval of the action taken by him, the
authority concerned shall, without delay, hear such application and
pass, as expeditiously as possible, such order in relation thereto as it
deems fit.” The question which [ have now to consider is as to the
nature and the eftect of the changes. if any, introduced by the Amending
Act of 1956.

[ shall now briefly summarise the changes which have taken
place from 1947 up to date. The two main heads under which the
action of the employer is calculated to disturb a proper adjudication
of the industrial dispute have been: (1) prejudicial alteration in
the conditions of service of workmen and (2) punishment of work-
men concerned in the dispute during its pendency. Under the Act
as enacted in 1947, section 33 laid an absolute embargo on the
employers prejudicially altering the conditions of service of their
workmen. In regard to punishments of the workmen for misconduct
the 1947 Act drew a distinction between misconduct connected with
the dispute and that unconnected with the dispute. In regard to
the former the management had to obtain express permission in
writing of the Tribunal or authority before which the dispute was
pending while in regard to the latter, namely, where misconduct was
unconnected with the dispute, the plenary power of the employer to
proceed to exercise his common law powers was left unaffected. .These
underwent modification by the amending Act of 1950 which effected
alterations in both the above heads. The complete ban imposed by the
1947 Act on prejudicial alterations of the conditions of service of tbe
workman was modified by making alterations possible with the permis-
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ston 1n .wrltmg of the Tribunal, etc. In regard to the other head the
distinction drawn between misconduct connected and misconduct un-
connected with the dispute was dropped and the permission of the Tribu-
nal had to be obtained before any workman was punished by the emplo-
yer during the pendency of the dispute. The changes effected by the
1956 Act indicate something like a mixture of the positions as they
stood in 1947 and in 1950. A broad line of distinction was drawn
between matters connected with the dispute and unconnected with the
dispute, pending before the Tribunal. Prejudicial alterations of condi-
tions of service, was placed on the same footing as disciplinary action
against the workmen for their misconduct. The result of this combina-
tion is to be found in sub-sections 1 and 2 of section 33 as now amended.
Section 33 (1) is concerned with the state of affairs where prejudicial
alterations of conditions of service or misconduct of workmen are con-
nected with the dispute. In both these cases the previous permission in
writing of the Tribunal has to be obtained before the employer takes
action. Where these are unrelated to the subject-matter of the dispute
before the Tribunal they are dealt with in sub-section 2. Here the em-
ployer is given freedom of action but subject to his action meeting with
the approval of the Tribunal. Sub-section 3 is concerned with protected
workmen, a category introduced for the first time in Indian labour
legislations but this has little relevance in the present context and might
therefore be omitted out of consideration, beyond noting that in their
case also the previous permission in writing of the Tribunal has to be
obtained before action is taken by the employer. Lastly, we have sub-
section 5 which uses the expression *as it deems fit" to describe the
order which the Tribunal could pass and the introduction of this phrase
in the 1956 Act, is one of the reasons assigned by the learned Judge who
constituted the Tribunal for holding that the amendment has made a
basic departure from the content of section 33 as it stood in the Act of
1950.

This will be a convenient stage at which to set out the reasoning
on the basis of which the Tribunal held that the decisions of the Supreme
Court. from which I have quoted relevant passages, do not apply to the
construction of section 33(2) as it now stands. The first is that the
amended section 33(2) used the expression “approval” in contradistinc-
tion to the “express permission” in writing which occurred in section 22
of the Labour Appellate Tribunal Act, 1950 and section 33 as it stood
before the rec.ent amendment as also in section 33(1) and section 33(3) in
the Act as 1t nowstands. It is a matter of concession that where the
employer applied for permission of the Tribunal under section 33(1) and
section 33(3) before the amendments of 1956 the jurisdiction of the
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Tribunal extended only to considering whether the action of the em-
ployer was bona fide, that is, not an act of victimisation or intended to
or calculated to effect a “queering of the pitch” in regard to the proceed-
ings before the Tribunal for the adjudication of the industrial dispute
pending before it. Harshness or extessiveness of the punishment pro-
posed to be inflicted by the employer might be a factor for judging his
bona fides, understood in the sense above indicated, but if the Tribunal
reached a finding that the action of the employer was bona fide, it
retained no power to direct any variation in the punishment or to impose
conditions subject to which alone the punishment should be inflicted,
If this were so in a case where the matter on which permission was
sought was undoubtedly connected with the dispute before the Tribunal,
it would indeed be a matter of some surprise that in a case where the
matter was unrelated to the dispute the Tribunal's jurisdiction was more
extensive, which meant that the employer’s powers were in such a case
more restricted.

In both the cases which are the subject matter of these two peti-
tions the Tribunal has recorded findings that the employer was not
actuated by any mala fides in taking action against the workmen. The
Tribunal, however, proceeded to hold that it had jurisdiction to alter
the punishment inflicted by the employer on the ground that it was
excessive. As already stated, power was rested on two bases, firstly, that
section 33(2) used the word “approval”, instead of the word permission
used in sub-section (1) and secondly, the jurisdiction of the Tribunal was
referred to as one to pass an order ‘“as it deemed fit” in sub-section (5).
With due respect to the learned Judge who constituted the Tribunal
I am unable to agree with this view.

The learned Advocate-General submitted that the expression
“approval” has been used in sub-section (2), merely because the employer
had already taken action and that consequently the word *permission”
would have been inappropriate in that context. He also urged that the
words used in sub-section (5) ‘as it might think fit’ do not mean that it
might pass any order that it liked but that the only order which it could
pass would be either to approve or not to approve the action taken by
the employer which it had to decide on principles similar to those appli-
cable to the grant of permission under sub-section (1) as construed by the
Supreme Court in the decisions referred to already. In my judgment
these submissions of the learned Advocate-General are well founded.
The reasoning of the Tribunal amounts to saying that in the case
covered by sub-section (2) the jurisdiction of the Tribunal had to be
exercised on the same principles as those applicable to an industrial
dispute,

R—48
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The reasoning contained in the judgments of the Supreme Court in
the decisions referred to above appear to me to apply with equal force to
the construction of section 33 as it now stands. The broad distinction
between the powers of a Tribunal in dealing with industrial disputes
and when exercising jurisdiction to grant permission still prevails and

there is in this connection no material difference between the powers of
the Tribunal under the three sub-sections of section 33.

The jurisdiction of the Tribunal under section 33(1), (2) or (3) is still
not to decide an industrial dispute, but, to keep the ring clear by
preventing either side from disturbing the equilibrium. Section 33-A still
continues in the same form as before and the distinction between its
provisions, where the Tribunal is enjoined to decide the complaint as if
it were an industrial dispute and those in section 33 still serves to under-
line and emphasise the contrast between the scope of the two sections
33 and 33-A which underlies the reasoning of the Supreme Court in the
passages extracted. In line with the above, an order under section 33-A
results in an award which is to be dealt with as other awards—and we
do not have any such provision in regard to the orders under section 33.

Section 33-A constitutes a departure from the general principle
that industrial disputes are brought up before Tribunals for adjudication
only on reference by the appropriate Governments. In the case of
complaints under section 33-A, an exception is made to this rule and
the Tribunal is directed in express terms to deal with it “as if it were
an industrial dispute”. Parliament had before it the language of section
33-A which had been construed in the manner indicated by the Supreme
Court when section 33 was amended in 1956, Parliament, however, did
not choose to employ that language but chose to confer upon the Tribu-
nal only the power to “approve”. This, in my opinion, is an indication
that the distinction under the class of power vested in the Tribunal
under section 33-A and that under section 33 still remains. The scheme
of the Industrial Disputes Act is for industrial disputes being referred to
appropriate authorities or Tribunals by appropriate Governments.
Section 33(2) cannot be construed in a manner which would run counter
to this basic rule except, on very strong grounds and in the absence of
any express language as is to be found in section 33-A, I am unable to

hold that an inroad was, so to speak, made in section 10(1)(c) by section
33(2).

Again, the Supreme Court pointed out that if an employer took

action against his workman in pursuance of the permission granted to
him, its propriety or harshness in relation to the facts and circumstances
attending the misconduct, might possibly be raised as an industrial dis-
pute if the body of workmen made it an issue and it was only then and
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' nner that the quantum of punishment would come up f(.)r‘
in th'at ma before the Industrial Tribunal. There is no provision 1in
adjudication 9221‘ ndering the approval of the Tribunal final’, a finality
the' Act o|fd 1 lflfie the workmen thereafter complaining of und‘ug
which cou Prte};?e inappropriateness of the punishment in an industrial
hgrshne§s or uch should subsequently arise. In making these ol?sgrva-
dllspute if one Smind cases where the Tribunal accords unconditional
tions I l;ave 12 action of the management. Even in such a case it appears
approva ;Ota on the decisions of the Supreme Court, the action of t.he
to me, t auld be challenged by the matter being raised in an industrial
employef - ided. it arises and is referred by the appropriate Govern-
dispute pr?IYl.b ’al If the approval of the Tribunal imparted a finality
menthto acttircinurcl)f .the employer precluding the arising of an industrial
:i(zsptu:e Slereafter one would have expected words in fth‘la Sictt'fc(l):d :Z
hieve this result. In their absen'ce. therefore, one eels entitl
o Ie1 de that the propriety of theaction of the employer might still be
icer;Z:need or attacked even after the approval of the Tr'lbunal. b
From the passages I have extractfad fro.m the JUd?%;mS ot'tJe
Supreme Court particularly the passage 1n the JUdginel«?t I({) 273513‘:2;(1;1115
in Labshmi Devi Sugar Mills v. Ramsarup, [1956] 11 F.J.R. 273, 1 fined
be apparent that the scope of the power to grant permission Is ICOI d had
ing “yes” or “no.” The Tribunal, the Supreme thlrt, has he ', ha
It)?)\iaez merely to grant or refuse permissilc;n S:dg::;;z 1mﬁois: ;:;ﬁletslso:z
: issi ou .
subject ;O wbltf:iaa;:;:fdie::lé;lige ;Vupreme Court to be satisfied befor’e‘
repeat.; : :lncould withhold permission.  The expression used, “ approved
titrkllese'?[‘crtliolr11r133 now under consideration has, in my opinion, to l’e CO‘I‘lStrued
imi The power of the Tribunal is to *“approve ™ or “not fo
51m11ar1y.’ the action of the employer and itis does not extend to its

.

b of the provision in sub-section (2) (a) under whi?h prejudicial
e the conditions of service of the employeesin respect of
e nected with the dispute is also made subject to the
T o m;c:}l:e Tribunal. In that case at least the approval cannot be
aPPl’f.’V.al 01 The Tribunal can either approve the alteration or refuse
conditions It cannot be contended that the Tribunal, in the case of
o approvel-l d power to suggest a course of action which the employer
claus; (al)ld tz follow. This, in my opinion, throws light on the scope of
:::.S p::rer of the Tribunal undeF sub-Flause (b) also. L .
In the light of these considerations I'have rcac.he the conc‘usxor:
that the power of the Tribunal under section 33(2) is of the same type
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and nature as under section 33(1)

or section 33(3) as interpreted by the
Supreme Court, and that the diff

erent expressions ** approval " used i1
. .. TR : 5 t
sub-section (2) or the words “as it deems fit ” in stb-section (3) do no

affect any change in the scope of thispower. When once the Tribunal
negatived mala fides on the part of the empl

victimize the worker for his participation in

Tribunal is in my judgment bound to accord
of the employer,

oyer or any intention to
the industrial dispute, ic
its approval to theaction

leaving the propriety of the quantum of punishment
for being agitated in othe

_ I appropriate proceedings open under the
Industrial Disputes Act.

I'shall now refer to the facts in

W. P. No. 597 of 1957. The
employee (respondent) absente

d himself without leave from 27th Maff:ll’
1957, to 19th April, 1957 He was called upon to offer his cxplanat%Ol‘
for this action and when the Mmanagement found that his explanation

was unacceptable they framed charges against him for habitual absence
without leave and after notice t

o him to show cause why he should not
be punished held an enquiry as a resylt of which the management hC‘]d
orkman justified their discharging bim
The management, thereupon, applied to the Tribunal for

approval of their action ynder section 33(2)(b) of the 1956 Act, This
application was numbered

as petition No. 3 of 1957 before the Tribunal
and the Tribunal did not find that the action of the management was
nted to an act of victimisation but from 1ts
judgment it appears that jt was satisfied about the bona fides of the
management but the Tribunal, bowever, proceeded to hold that the

that the misconduct of the w
from service.

unishment of discharging the respond-
L I think that in the circumstances of the
case it will be enough if his abse i

e period of absence. He will be Dermitted
In the view whiclh I have expressed about the
scope of the power of the Tribunals under section 33(2)(b), 1 am of the
opinion that the conditigp imposed was not justified by the terms of the
power conierred upon th,

e Tribunal,

Mr. Mohan Kumaramangalam, learned counsel for the workmen,
respondents, urged that GVen assuming that the Tribunal was wrong in
the construction of sections 33(2) and 33(5) it would merely be a case of
erroneous decision which would not be interfered with by this Court
under article 226 of ¢, Constitution.  In this connection, learned
cqunsel centended that as the T_ribunai was specifically vested with

[ l R l * .y Ae D.w. UG 18 37)
1 YRDO R 1IE(\ cO J oS, N
GC )

rarisdicti deal with petitions under section 33, the ’fact. tha‘\,ml\.t
jurisdiction 0 dct der. that is, assuming, that the order was erronec
passed an errol.lef)%ls ?idict’iion over the matter, with the consequence t'hd.t
did not 3.ffect 1ts Jur ) satisfied that on the merits th§t order was unr;ruIﬂ
unless this Cqurt V;«'a:e [ feel [ cannot accede to this contention. ' 1}e
it sh()ulq not ineer leis.1 creation of a statute which has ves'tecli 1t \{Mt 1
Industr@ ! T“'bu‘na {Nhere such Tribunal transgresses Fhe. limits o ‘ 1t;
limitefi ]grlsdlct(ilOll-asses an order which it had no jurisdlctlgn to pass,t
juris.dlctlon a“l :ggrieved party has a right to approach tl}xs Cqurtmo
Conyd.er that t lgtder under article 226 of the COIlStItutl?l"l. .n bz
st a'suie lthat der now impugned would, on the abo‘ve' classification, b
opin1on, the ordﬁi which the Tribunal had no jurisdiction to pass or o t
be either an or f—? it assumed jurisdiction by reason of an error app;ire;l
in regard to which 1 rd, namely, by an crroneous construction o t \e)
on the fact 'Of th; i:fi(l)liﬁ,light the jurisdiction of this court to ssue the
“C‘FU“;- € ;;a':; would appear to be beyond question. ‘ N
i 01 .\ t contention urged by the learnedcounsel f;rl tﬁ; r«;)SfpotlLis
The nex iti at as a learned Judge
ents in each of the 'scztoufee;l::l(?enill\zzfsttr}i]al Tribunal 1t was virtuallfrf an
Court had poen Cofn this Court, that was being canvassed and, thgru orzeé
order of a Judge © sower to interfere with such orders under artl.cle ZI
this ourt h'ad 1‘10 1l This contention, however, is cogcluded aga.mst the
of the COHSt]tl;ti)Ol ' decision of a Full Bench of this Court in In re
learned counse ySa 7 F.J.R. 258.  As the decision of the Full Bepch 1s
A. 4. Hales ll?Ed-}not hear any argument from counsel and indeed
pinding on e IIhiinse]f stated that he raised the point before me merely
learned counse. te it in a place wherc the correctness of the Full Be}lcll
" O‘r('ier . aglt? *echallenged. Even apart from this Full Bench decision,
dccx.sxon could be decision of the Divisional Court in Queen v. Appeal
L might refer togh mpion Paper Fibreco, 1956 R.P.C. 323, \jvhgre‘ Lord
Tribunal . The h lcji that the High Court in England had jurisdiction to
Goddard, C Jg etriomm' and to call for the records of an ordgr Fassgd
Issue & ert'O CIfIT d Jacob, when that learned Judge was acting in .hlS
by Mr Juseice Pot};nts Apl;eal Tribunal. I have, therefore,‘ no heSlt?.-
capacity 82 tk;elin;i this contention regarding the jurisdiction of this
30“ © ?:Zlirrrarticle 226 of the Constitutim?. o
L is that these two writ petitions arc allowed,' t'he 1L.11(, 1s
Thbe fil’-SLt‘it:;; the order of the Tribunal imposing conditions is set
::il:ll:. ) ;‘(;1;; will be no order as to costs.

. . -

g s
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(IN THE INDUSTRIAL CourT, BoMmBAy.j

RAMABHAI SOMABHAI

v.
CALICO MILLS coO., LTD., AHMEDABAD.
Shri S. Taki Bilgrami.
August 21, 1957,

MiscoNDpUCT—CHARGE AGAINST WORKMAN- -VERBAL INACCURACY
IN CHARGE“'ACQUITTAL BY CRIMINAL COURT'“WHETHER PROVES INNO-
UVENCE OF WORKMAN—RIGHT oF MANAGEMENT TO PUNISH WORKMAN ON
EVIDENCE ADDUCED AT ENQUIRY.

Mere verbal inaccuracy in the charge
or the fact that the worbman had 1
sufficient to exonerate the u
Lantiate his explanation in q
into his misconduct.

of misconduct against a workman,
reen discharged by a criminal Court is not
orkman of his guilt when he is not able to subs-

proper and fair enquiry held by the management

Appeal (IC) No. 443 of 1956.
N. C. Shah for the workman,

R. C. Trivedi for the management.

ORDER.
The appellant was an 0
dent’s mill who was discharged on 22nd September

hospital which is outside the premises
of the mill and which is not used. The suspicion of the jamadar

on duty was aroused who started questioning him, and since

heaps of cloth about 775 yards in
reported the matter to Shrj Jethalal T
An inquiry was held by the managem
appellant was connected with the

dismissed. This is the main charge against the appellant. There is also
another charge mentioned in the show cayse notice, viz., that though he
15 2 Muslim he hae assumed a Hindu name and was. working in the mjl|
as such.

length lying inside. The jamadar
haker, who informed the police.
ent in which it was found that the
theft of this property and he was

-
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2. The appellant states that he was lea\iing the mill at 12 mldr:,:,}}:
8th August, when he was detained by jamadar Ramavtar nea .
lntrine ti 30 a.m. Jethalal Thaker then came and informed the police
rnine tlu " .te.d He was released on bail the next day but he was
e rk ' An inquiry was held in which he was not given
nor allowed 'to \:c()) cr;)sss-examine the witnesses or to produce any eYldencc
n opfportun'}tze inquiry was unfair and, therefore, he re:fused to sign the
;I;g:rse.nc;egarding the other charge he says that he is ; Mah(;)er;xicllla:;
iven his name as Sanji Somaji and has been.wor ing un ;
e ha's glveh last 10 years but he had no dishonest intention in d0¥ng
nam;ls]len;fr:t eLabour Court, before which the applicatio;l fordde.(:laratxml
o : i i illegal and improper
er of discharge passed against him was illeg d ir '
:}::it :(1)1: orrjnstatement with full back K wages washr'na;ld?, d:;r:zssssﬁj:cli
application by the order dated 23rd August, 1956, which is
mattgr OfOi‘lnqu:Ezf: l.of the appellant it is argued that the charge against
him vn;as fantastic, that it is not possible for any single ;t)lzsoi)aCZo “fﬁzz
cloth measuring 775 yards from the clotch department to h'ph o Whre
it was found, that the appellant works in th; :lox\;l ::;emi;visl; Oixzted era
away from the cloth department. Che ¢ . ,
i:;lso:lf:t he jvas found stealing the c;olsh Whlc\ili tllslez;lsas:;ri z;:ad ;12: ;)(;)::s
idence. It is not stated by any ; :
(c)::r;)iyn;h:heev cloth or anywhere near it, Itis a.lso arfu:;l ::;tri:::;:;
who found the cloth in thg (liatn;e hw::l S:ngit:p:irs ea ¢ and maerial
witness but he was not examined, whic e e foan acverse
umption against the management. Stress is also la
f}rxz:: thz criminal court has discharged ;heIapizllllazzalh;\;zge ::}?r;cfi dt]l;asl:
was not proved. s :
tc};‘:lt:::iiglles s(;fpa::f:;y. It is no doubt trug that the. statement in l;ll‘;i
harge that the appellant was found stealing (‘Zlotl.l 1s not correct. :
(t:his verbal inaccuracy is not sufficient for con51der1n.g.that1:}%: aﬁgz zxgs
is entirely innocent, and his conduct was above suspicion. . hlave 0 no
possible to believe, I concede, that the appellant al‘one cou e cartied
his cloth to the place where it was found, but this again is no '
:o establish his innocence. Simply bet':ause th.e management 1}51 n;)tt huzv 12
ition to establish, or because it is not dlscovergd, hpw the clo 3
pors:)l\?; from the cloth room and placed in the latrine, it does not mean
re

‘that there is no ground to suspect that the appellant was connected with

it. It must be remembered that the appellant’s duty wasfove(ri by 12-(?;:)‘;
I-fe had no business to be in the place where he was found, neai b
hospital latrine, which was not in use, at.3-30 am. It hcizlr:noc ou!(ei
doubted that his presence there was a circumstance w
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legitimately give rise to suspicion against him, especi 1
was unzllblc to give a reasonable expianation f(‘)r itpeclli1  rhen he
borne in mind that the Ilatrine is adjaccnt. to muISt e
de'partmenr. It was easily possible for the appellant conspy
with others, to quietly remove this cloth and pl ‘i
place near the latrine which was not being used
believe the story of the appellant being detaineci
avtaF from 12 midnight to 2-30 a.m. because the
adn.nttedly does not commence till 1 a.m. This shows that th
V&{hlch the appellant has given in this regard is not c:(l) e pment
given several opportunities to produce defence evidence lraf;etC; He oo
do so. The appellant failed to attend the inquiry on 12'che fz:llled T
August. On the latter date the departmental head's state e o
taken. Tbe manager has noted that the appellant \Vi%hé@ toment dWas
defence evidence and gave an adjournment, but no defelhlce~evid I
produced. Tl}e final order was not passed till 22nd Septemb encel.‘;v?'s
The explanation of the appellant is at Ex. 23 in whi-c[l)l.h ler‘ o
out thg.same case as in the application but he adduced no : ;a's made
p‘ort ot it. The papers of inquiry also show that the ap ll)lroo’ o
tion that no opportunity was given to him to produce ‘d‘eltfn:em S ?(Iilega-
or to cros's-e.xamine witness is also not correct. So tar as the de'whence
by the criminal Court is concerned, I think that by itself is not 1?? E}rge
to hold that the appellant is innocent. A criminal Courot Scu ‘Cle‘;t
convict a person if the offence with which he is charged is an"onxy
beyond reasonable doubt, whereas the management of e
fied in terminating the services of an Opet‘afive '
reasonable ground for suspecting that he is dishonest, or is ¢ d 1
any way with the theft of the employer's property. ;fo my r;)?nndec'te o
grezent cased. on the facts and circumstances proved, the compa;;n l:::l
ood ground to suspect that the a 2 ‘o i
remova'l of the cloth from the premisesptpoe lt}a:tllic\;;?lziCpOII;:ZCtiedthWItlh Fhe
where it was found. There is no other reason by which hi:l > e
that 'hour., and at that place can be explained. yThe appell:’,l ltr?isenjef .
self, in spite of being given opportunities during the inqui ) ms’ e
Comtt, failed to establish his defence. Since the mai llmry ?“d e
and is sufficient for justifying the action taken by tl o 15. p’roved
necessary to deal with the other minor charge. ©company itis un-
4. 1 therefore, think that the Labour Court was right in refusing

to interfere with the order of discharge passed by the manage
result the appeal fails and is dismissed. Anagement. In the

n conspiracy
ace it in a safe hiding
[ am not prepared to
by the jamadar Ram.
duty of this jamadar

a concern 1s justi-
against whom there is a
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[IN THE SUPREME COURT OF INDIA.]

INDIAN IRON & STEEL CO., LTD., AND ANOTHER
v.
THEIR WORKMEN.
{AND CONNECTED APPLALS)

N. H. Bhagwati, S. K. Das and J. L. Kapur, JdJ.
15th October, 1957.

DiscHARGE—NOTICE OF LOCK-OUT INTIMATING DISCHARGE OF WORK-
MEN—EFFECT—WHETHER TERMINATES SERVICES OF WORKMEN—RIGHTS
OF WORKMEN ON RESUMPTION OF WORK.

LocK-0UT-—CLOSURE CAUSED BY COERCIVE TACTICS OF WORKMEN-—
RIGHT OF WORKMEN TO COMPENSATION FOR PERIOD OF CLOSURE.

DisMISSAL—DISMISSAL FOR CONTINUED ABSENCE—WORKMAN TAKEN
INTO POLICE CUSTODY-—RIGHT OF MANAGEMENT TO REFUSE LEAVE AND
DISMISS WORKMAN.

RE-INSTATEMENT—TRIBUNAL ORDERING REINSTATEMENT—WHEN
ORDER CAN BE INTERFERED WITH,

INDUSTRIAL TRIBUNAL— JURISDICTION-—REFERENCE OF QUESTION
OF SUSPENSION OF WORKMAN—MISCONDUCT OF WORKMAN PROVED—RIGHT
TO AWARD RE-INSTATEMENT—DUTY TO GIVE PERMISSION UNDER SECTION
33, INDUSTRIAL DISPUTES ACT, 1947

A notice put up by the employer stated that on account of the unsatis-
factory attitude of the workmen the management had no option but to “declare
a lock-out” and also stated that the services of the workmen “shall be deemed
to be discharged” with effect from a certain date. Later on, a notice was put
up lifting the lock-out and giving directions to workmen who desired to report
for duty. On the question whether the first notice constituted a termination
of the services of the workmen and whether the second notice gave the work-
men only an opportunity of re-employment at the pleasure of the management
on fulfilment of certain conditions, Held, that though the first notice stated
that the workmen * shall be deemed to be discharged”, the real intention of the
management as evidenced by both the notices was only to effect a ** lock-out”,
ie., a refusal to employ the workmen during the period when the place of
employment was closed. Therefore, all the workmen affected by the lock-out
would be entitled to resume work in accordance with the terms of the second

notice.
Where the Industrial Tribunal negatived the claim of the workmen who

resumed work after a lock-out for compensation for the period of unemployment
R—49
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on the ground that the workmen themselves tried to coerce the management by
slow-down tactics, etc., and were responsible for the lock-out, there is no question
of principle involved for interfering with the order of the Tribunal.

Where certain workmen were taken into custody by the police and their
applications for leave were refused by the management and their services were
terminated in accordance with the standing orders for being absent for 14
consecutive days, Held, that the management should have the right in such
cases to decide whether leave should be given to the worbmen or not and its
action in refusing leave and dismissing the workmen would be justified :
Burn & Co., CALCUTTA v. THEIR WORKMEN, [1956] 11 F.J.R. 217 applied.

Where an Industrial Tribung] comes to the conclusion on the evidence

adduced before it that the management was activated by motives of victimisa-
tion in terminating the services of certain workm

en, such a finding cannot be
interfered with unless there are exceptional or special circumstances or grave
mnjustice is proved,

Where the management has only suspended a worbman, pending action
to be taken against him for acts of misconduct, and the Tribunal finds that
the workman indulged in activities prejudicial to the interests of the concern,

the Tribunal cannot award re-instatement of the workman if the order of
Suspension was the only subject matter of the reference to it. On the other
hand, where the management has applied for

vermission to discharge the
workman under section 33 of the Industrigl Disputes Act, 1947, the proper
order would be to give the management permission to dismiss the worbman.
Civil Appeals Nos. 44, 45, 336 and 337 of 1957.

M. C. Setalvad (Dipab Dattq Chaudhury and B. N. Ghosh with him)
for the management.

S. K. Acharya, A. K. Dutt,

D. L. Sen Gupta and Subumar Ghosh
for the workmen,
JUDGMENT.
The Judgment of the Court was delivered by
S. K. Das, ]J.

—These four appeals b
certain labour disputes b

, Asansol
the Company) on one side and som
Messrs. Martin Burn Limited, 12 Mis
ing agents of the Company,

Appeals 44 and 45 have ari
and the other case oyt of whij

e of their employees on the other.
sion Row, Calcutta, are the manag-
Originally, the case out of which Civil
sen was known as the case of 144 workmen,
ch Civil Appeals 336 and 337 have arisen was
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resent, the number of workmen
known as the Cafe Ofa“p::l)sr If;n ;tch[:rtn:ller. Civil Appeals 44 ax;)d 45
fnvolved in the ouraripse out of the same decision, Civil Appeal 44k eing
go together as théy any in respect now of 104 respox?dent’ workmen.
on beh?.llf. of the lon:f; on behalf of 103 out of the said 1.04 wor rr;en;
and Civi A[-)lp N peals 336 and 337 go together and arise out © 2
Similarly, Civi "Civil Appeal 336 being on behalf of the comg;r;y on
common d-eCISloni(men in three groups and Civil Appeal No.  on
respect of 10 work 1. The facts of these two sets of appeals are T .
behalf -Of 3% wor (rin iet .will be conducive to conveniece as also ;o IC; ar;tz
thadt' dlffzirszt‘oz;n the issues involved, if the two sets are dealt w
of discus §
separately. e up first Civil Appeals 44 and 45.
Cini Appealb‘h44 a: dpiiis—;\lzer«:?fvanf facts are these. In 19A;Z b::ihe1
wich regard.to tIe(ifl :nd Steel Workers' Union, with one Prodf- h Ef
Asapsol Inc!lan I‘W as recognised by the Company. On the ea(tj ‘
Bari as Prgmdenty Mr. Michael John became President and the Union
me: B coénised by the Company. In 1951 t'he C(.)rnpany}:vas
continued o be o tility service under the Industrial Disputes bct,
declared a public ; on behalf of the Company that on 12th Septem er};
1947, It was aueg\flas established for an amicable §ett1ement of s:.[lfl:l
1951 @ pmcedl'lr}elt arise between the Company and its employeej" ati
disputes as mig bstantially this: in case of a dlspute reﬁarsilng i
procedure was subs oo dispte would be referred 'flrst to the Shop-
individual employee, Works Committee, and the Union would dlscc?;lraﬁe
charge and then ' ach to the management of tl?e Company ; ll.ltg T:
an individual approa a5 able to effect a settlement, it would l?e fm;.a h ll.ll
Works Commltteel}” ion could take up the case on m_erlts, with the
if it failed, the élm any. The above procedure, it is stated, was
ent of th‘€‘ (t) rl;eeting of the Works Committee helfd (;ln
accepted 2t 2 ]109121 Then we come to 1933. The case of the
13th November hat ;:)n 15th January, 1933, certain workzrs o thz
Company %2 i orted to an illegal stoppage .of work, an or‘x1
Hot Mills section ' shifts of the Hot Mills section commenced a ‘slow-
next day z}ll the tk?re:dversely affected the productiQn of the hCompany.
down' strike. T 1; tter to the secretary of the Unlon on 27th ] a;luaryI;
and it addressed a le tion of the Union to the illegal stoppage of wor
1953, drawing t}ne ae . the letter further stated that if there was no
and ‘slow-down’ tactics; itude of the workers, the Company' would be
he attl'u it considered necessary to bring about
ch aCt.lor;( * Two days later, the workers of the Hot
1 ::Eai'ﬁ demands, but not through the Union.

managem

improvement in t
compelled to take su
resumption of nor.mac1
Mills section submitte
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With regard to the
section, they were inforfneerzimtx;xds ‘_nfﬁde by the workers of the Hot Mills
the Union or the Works C at joint petitions, without reference to
as normal work was not reommlttee, would not be accepted and so long
demands made. It appea,_-ss‘;:l ed, no COI}Siderathn could be given to the
that the workers concern da}: the Uniorralso informed the Company
and the Union did not su e had 'made no representation to the Union
this stage there was a cl Ppt?rt their activities. It is obvious that t
Mills section and the Unei(a)dee between some of the workers of the Hzt
to the workmen advising tlr:e; T?e Company then issued certain notices
workers, in their turn, el m of the consequences of their action. The
demands; the Company’ llé,eCted @ committee of six men to pres"s their
mittee. The impasse c owever, refused to negotiate with tl ) -
tripartite conference bctontmued and in- March, 1953 ther g 'Com'
ment of West Bengal thowéen the Labour CommiSSiOner'of theer‘iS -
President of the Un’iou > I;nera] Manager ot the Compan (zlverl?-
closing ‘B" and *C’ shif'cs efore this, the Company had issuZd aan e
conference came to o:erkta'ot the H,Ot Mills section. The tri I;Ottl'ie
and one of the reasons for 'ltn fc9nclu510n5 but failed to restore hap r01 ;
workers of the Hot Milll ; allqre was that the representative “}’ “}i"
workers' committes arote sdsectfon were not included ther s 0 ;he
trouble continued til] Ste against the closing of two shif 91‘n~ .
torthe workmen ti il on 8th April, 1953, the Com ohifts, and the
to do normal \vo]rell,;t U}llﬂess they voluntarily recordciian
the Company fro 2 they would be considered as no |
16k April, 1953, some 200w et 1953 O
work. The‘ Labo’ Mo 700 workers resorted
Asansol, and meilr Linister, Government of w
and the managementthiir: I;:zzematives o the w
end the trouble. ' nade some suggestions, which di
;\vdorkmen. Thereg:: x::}t];lii’eagng;ti;n Committee W};sdljetn(;tph(l;:’e:ﬁ;
. t {
agistrate, Asansol, promulgated an or?imll‘mldgei& Tbe Sub-divisiona!
and Steel were dec(;;iisre and the situation contirslzcetéotr(l) \i44' o e
undelr the provisions of the t\(’)\fets)te Bessenltial 0 the ffe of the 225;2“2:3
to all employess was st engal Security Act, 1950
© opped by ¢ . , and leave
ifferent departments were dischar;edhfirC 01? pany. Some 38 workers of
alleged disobedience of orders,

» 1953, the Acti
’ C .
tion Committee gave a strike notice

) stating th
abstain from d at the workm
ut en w .
y from 11th September, 1953 %L:fld resort to strike and
! . € now come to th
e

cructal date, 23rd A
lock-out and i usust, 1953. On this 4
1ssued a notice, which must be ::: (t)ii (':omf alllly jeclared a
in full ; because a

v issued a notice
their willingness
nger employed by
It was stated that on
to an 1llegal stoppage of
est Bengal, then visited
orkers, and of the Union
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art of the argument of learned counsel for both parties has centred

good p
round this notice :
«Notice.—Having regard to the cont

strike and the unsatisfactory working of th
the illegal strikes which took place on—

(1) 18th January, 1953.

(2) 9th March, 1953.
(3) 11th April, 1953 to 20th April, 1953.

(4) 27th April, 1953 and 28th April, 1953.
(5) 15th July, 1953.
the management has no option but to declare a lock-out of the entire
works except the special shifts in the Hot Mills Section of the Sheet
Mills with effect from Monday, the 24th August, 1953.
The following departments will continue to operate:
No. 3 Boiler Plant.
No. 2 Power House.
Nos. 1 and 2 Reservoir Pump Houses.
Riverside Pump Station.
Town Water ‘Works.
Town Sub-Station.
Coke Ovens.
Workers required int
services of all other workers s
from Monday, 24th August, 1953.

inued existence of the go-slow
e Plant and in consequence of

he above departments will be notified. The
hall be deemed to be discharged with effect

Burnpur, (8d.) J. McCraken.
23rd August, 1933. General Manager.”
On 17th September.

Company lifting the lock-ou
18th September, 1953. This notice stated inter alia:

“All employees on the Works rolls of the Company on the
23rd August, 1953, and who wish to report for duty, must resume work
bétween 6 a.m. on Friday, the 18th September, 1953, and 10 p.m. on
Saturday, the 19th September, 1953, on their regular shift. If, however,
any worker in the vicinity of the Works is unable to resume duty on
account of illness, he should report himself to the Company's medical
authorities of if unable personally to attend, send written intimation of
his sickness to the Company by Saturday, the 19th September, 1953. In
the latter case the Company will make arrangements for his medical

examination. Such worker should resume duty from the date he is

declared fit by the Company's medical authorities.

1953, another notice was issued by the
¢ with effect from 6 am. on Friday,
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he vicinity of the Works may resume
the 24th September, 1953, provided he
to the Company of his absence.”

On 23td September, 1953, the Company issued a third notice,
quoted a request received from the President of the Asansol [ro

Steel Workers' Union for extension of the time given to the workmen
to resume work, and then concluded as follows :

“ The Company is pleased to accede to this re(
of one week’s extension and its notice No. G

17th September, 1953, may be considered amended accordingly, i.c., the
extension will be unti] Friday, the 2nd October, 1953."

Of the workmen with whom we are now concerned, 98 worknien
reported for duty on 1st October, 1953, 4 reported for duty on
2nd October, 1953, and one on 9t October, 1953. They were not,
however, allow

ed by the Company to resume their duties. This led to

an industrial dispute which the Government of West Beng
the Fifth Industrial Tribuy

Any worker who has left t
duty on or before Thursday,
produces evidence satisfactory

which

{uest to the extent
M/CS-3B/571 dated

al referred to

hal. whether the
Company was justified in keeping the workmen mentioned in three lists

A B& C out of employment ; and (2) whether the said workmen were

entitled to employment and any other relicf and/or compensation. The
Tribunal held that ali the workmen

who turned up on or before
2nd October, 1953, ip bursuance of the notices issued by the Company
were entitled to be taken back into cmployment without condition and
of the two men who came | as 1t of typhoid fever and had
mselt tor duty on 9th (ctober, 1953,
aid :
I award that these men, barring Shri Satyanarayan,
tached to the order of reference, would get half
period from the 2nd October, 1953, up to the date

to duties after this award. I allow only half basic
llowance and no other allowance.”

From the decision of the Fifth Industrial Tribunal, two appeals were
preferred to the Laboyr Appellate Tribunal, Calcutta. The appeal on
behalf of the Company was mainly against the order directing that the
employees who had turned up on or before 2nd October, 1953, must be
taken back in employ

ment, and the appeal on behalf of the workmen
raised the question that

The two issues were—(1)

ater, onc w
sutficient reason for reporting i

On the second issue, the Tribunal s

“Accordingly,
No. 5 of the list C, at
salary for the entire
of their actual return
pay and no dearness g

nt. The Labour
both appeals—the appeal of th
the workmen on the ground that it did not
involve any substantja] question of

law. Both parties then asked for
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VORKMEN 3
AN TRON & STEEL CO., LTD. . THEIR ¥ .
F.JR] 1NDI | from the decision
is Court to appea
: ial leave from this
btained special . lcutta.
er]ih: Labour Appellate Trlbunal‘iaé Setalvad, Attorney-General, 1has
.. 1 No. 44, Mr. M. C. both the Tribunals below
In Civil Appea d has argued that bo August
mpany and has ices dated 23rd August,
appeared for the C':ocigle in construing the notices According to him, the
went wrong C;nhprlsf;ptember‘ 1953, respectwe;y. ' tactics and strikes
1953, and 17t s of work, ®slow-down : o left the
. . toppages (o) o advice of thetr Union,
continued illegal s despite the advi in some
. workmen des , except in s
indulged i bly tgitive but to discharge the “;Orin:legrzzst 1953, and the
Compr'my no a tenrqents’ with effect f[-om‘ 24t1r d that the Company
essential departd August, 1953, though 1t sta ,ef come special shifts,
notice dated 2 tu of t'he entire Works except Er discharging them
declared 2 10Ck-01111 services of the respondent% 1 g submitted that the
really terminated t ‘; August, 1953. He has furt 1e{ nlior order of
with efleet fro7m 1zéi;tember, 1953, did not revoke the
notice dated 17th

f re-emp Oy"‘

i certain conditions.
f the Company on fulfilment of
leasure O
ment at the p

i ices are so
_General contends that if tbe hr;c;;ing s

The learned Attome)’,rribunals below are wrong 1n o as of right.
construed, then th'eled to be taken back in em?l;)y'rr?ie;unar was wrong
respondents are entlljt itted that the Fifth Industria b at the
He has furig'ergmtlhanz there could not be a lock-out a
in law in holdin . of bearing
same €ime. i two notices in question are nolt hcaspaizsed for our

. In our view, tbeh the learned Attorney-Geflera da Pthe Tmdustrial
the construction whic ether from the question if ux; er f‘discharge o
acceptance, 2DAT al;oihere can be a simultaneous order oof construction
Disputes Act, 194 %the same employees. The question wrily from the
lock-out in respect © ¢ intention—to be gathered Pr“g e ambiguous.
is really a question Odocuments; and if the va'rords use tﬁe N vew. of
words used ip thf" mstances can be looked into for e D tes
then surrounding et It is worthy of note.that d;f }ir took place on
construing the, notices. uence of the illegal strikes w 1cb S odare a
inter alia that 10 conseqthe Management has no OPtl(?? fvith “ftect from
several previous daF eS’\;;/orks except some special Sbl ts tion the notice
lock-out of the entlrz 1953; then in the conclucing pdoio be discharged
Monday, August 24, ¢ all other workers shall be de?;le obe civcharged
states—"The semce;&(:mday, 24th August, 1953 ' te et Zf the declara-
with effect from harged” has to be read n the con EX employed nor
be deemed to be disc ch an expression is neither usua yf mployed nor
tion of a lock-out Slilntention to terminate the services :1) N
apt to effectuztijé;{_out" according to the definition 1
altogether. v
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Disputes Act, 1947, means the “closing of a place of employment, or the
suspension of work, or the refusal by an employer to continue to employ
any number of persons employed by him". In this context, the notjce
when it said that the services of all other workers shall be deemed to be
discharged with effect from the date of the lock-out really meant that
the Company refused to employ the respondent workmen during the
period when the place of employment was closed. The second notice,
dated 17th September, 1953, places the matter beyond any doubt, It
starts by saying that the “management have reason to believe that many
workers are desirous of resuming work” etc.; thep it states that “al]
employees on the Works rolls of the Company on 2314 August, 1953,
and who wish to report for duty, must resume work between 6 a.m. on
Friday, 18th September, 1953, and 10 p-m. on Saturday, 19¢h September,
1953." The expressions used in the second notice clearly show that the
Inenttion was not re-employment of discharged workmen, but resumption
of work by employees who desired to resume work and whose employment
had been stopped on account of the lock-out. The third notice dated
23rd September, 1953, which extended the date of joining to 2nd October,
1953, again said that “‘a large number of workers might have been pre-
vented from resuming their work for reasons beyond their control” and
gave that as the reason for extending the date.
referred to above are read together against the bac
which had happened prior to 23rd August, 1953,
construction is the one adopted by the Tribunals, vis,
whose employment had been refused during the lock

If the three notices
kground of events
the only reasonable
» that the employees

The learned Attorney-General h
documentary evidence to show that ¢
the notice dated 23rd August, 1953,
referred particularly to the letter dat
the Action Committee to the General Manager of the Company in which
the notice dated 23rd August, 1953, was referred to as “ an illegal and un-
constitutional notice of discharge ”. On the other side, Mr. S, K.
Acharya appearing for the respondent workmen hag referred us to the
evidence given by some of the Company's Servants, which showed that
no formal order of discharge was recorded in the service book of the
employees, as required by the rule : nor any notice of one month given
for discharging the workmen: but, on the contrary, the workmen
were glven continuity of service for the entire period of their
absence, We do not, however, think that when the words used in the

as referred us to some oral and
he workmen themselves understood
a$ a notice of discharge. He has
ed 2ndSeptember, 1953, written by
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ins out the intention of the Company.u
notices SUfﬁCiently fandt: ft?g ber\lfli]c'lgence in the record. Molr;(‘)viﬁ; nt:;:s
it is necessary to’re - regular Court of appeal ove.r Industria . lrfl o the,
Cot does moe o ail subject the evidence given on be aCe ‘£ the
and does ot Ofdma'f vjand scrutiny, unless it is §hown that ex ’np'ustice
parties £o 3 fresh rev exist, or that substantial and gravfe 1 f]fident
or specia CircurnStancehs case in question presents features of su
has been done of £het S f the decision appealed from. .
ow to consider an alternative argu.mentth:i ihz
L Ger al. He has contended that assumlllng o the
learned Attorney-Gen?rct'ion which we have put on them, t ebresp1953 nt
notices bear .the con_s'tl_u on or before Saturday, 19t‘h Septem er.nditio,n .
workmen i ot li?l}rll they could resume work without a};ly c3953 bu;
the latest day By ‘217 N on 1st October, 1953, or 2nd Octof te:krl,e . abs,ence
theydreportejlf:er ev‘;ctlye’nce satisfactory toS the ngpig§3oand  absence
failed to pro ice dated 17th Septem r, , ,. shore.
required by th‘e e back as of right and withou
:;eyci*’ere DOt' enticled t(:obsetatt?(fete what happened betweenlz\lo::m“l:ﬁg
e An " necessar;t appears that a large number of wor 1119153 who
195 and prrtlil 135in 1st Octobcr, 1953, anﬁ Zr{dtOcitzie{;M WOr,kmen
orted for Cvb sult of that interv . :
:isequendy inter";{e:’ ei&i?gyisl;tr.e What happened at theh mteif;lew
mere o ctlall){enSE:icS Ig Kanwar, witness for the Company, who said:
was stated by K

Quest Why 144 men were not taken?
! .
u on: hy these " 1 1
Aanerl These men were interviewed, but they coutc.l notig ve
‘ : i or duty wihin the time given,
satisfactory explanation for not reportmg f r ' y i gi :
’]'hlese mern did not comply with the condition laid dow'n n theinot cei 0
19 W v the interview
7 l ber 53 hatever happened during
tem b M
the 17th Sep

has been put in writing.

hi i the resu

The writing W ich embodied ' !

- ced. The same witness said that some workmen who were
Q.

ever, produ

i i en back without any .e.xpllanatlon
siso subseanenely l?ﬁzv;ixicrlm\zeroent:;s point is very conthctcmg; ::;
of thelr abssnte bout 2,000 men came to the main ge}te of the N omi9953
witness saic €’ 2 30u nd‘2nd October, 1953, and fromi2nd Octo e}:. Weré
on 1ot OCtO}?er, 195h‘ aLCompany was * to take back only t.hose w ;)d rere
the insteuction & ning of the factory”. Another witness sg d that
not harmful 0 o ru'I; any of the respondent workme'n appeare f eh i
he did not remeber 11953 or 2nd October, 1953, and if any one of ; e
him on 1+ OCtOb:(r)'r their‘ absence. In view of the conflicting evidence
gave any reasons

BR—50

iew O
gravity to warrant a review

It of the interview was not, how-
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on the point, it i ;
ot ng’;ﬂ;. ltfls' not possible to proceed on the footing that the respon-
and that waenthalled to produce satisfactory evidence of their absence
o 1eameds Ae reason why they were not taken back by the Company.
dence of Shri PttorlleY-General drew our pointed attention to the evi-
who said : fl\NgomO;ho Nath Mukherji, witness No. 9 for the workmen.
roin immédiatel enbt e lock-out was lifted T did not think it proper to
L longuer and yh ecause most people were then outside, secondly, my
the place comb(-)t grs had not then joined and lastly my social Statu; in
joining”. It m;neb Wl}:h the above circumstances restrained me from
themselves earliZ ;t at some of the workmen could have presented
J— dr than kthey actually did. But that does not prove that the
used to take only those w
. . orkmen who had fai
satisfacto A o had failed to produce
o th ry tc:av;]dence of their absence. If that was the case of t;)e ((;10;1
,then i -
of the interviiv? gidg}}ave Drgduced the writing which embodied the result
iven sufficient evide :
the responde . nce to establish that in each case
absencep < nntth\;rorckmtan fallegl to produce satisfactory evidence of
. ontrary, the Tribunal f
scrutinise al found that the
associqtedd th’i ;onduct of the workmen to find out how far t}(x:eo mi\::;Y
{ wi : . e
meetings, etc an:;he A;tlorli Committee, how far they took Paftyiﬂ the
» eLC., , on that basis, some w
5 orkmen
some were not ta ) were taken back and
ks out & case thalzetagjc; tgc is somewhat late in the day to try tO
) e respondent :
a als . workme
ppeals failed to produce satisfactory evidence of their arll in these [0
sence.

For the .
Civil Appeasle r::SCI)]ns, we donot think that the appellant Company in
Jecision appealed f::)smmaiirehect)ut any case for our interference with the
illegal natu . e was some argument bef
1eg§1'n: . trk:a cl)f the strike declared by the workmen (();e 1115 s to the
y e lock-out declared by the Company Walzi also as to the
. e do not pause tO

decide those i
u . .
appeals W: :l:;:ns. bEcause 1t is unnecessary to do so in the t
. ; resen
make it clear, however, that our relucta‘;ce to

pronounce on the conduc
t of the work ;
does not signif orkmen prior to 23rd A
2 good deal 5{ C:'i;:i appgoval of that conduct which rightlyucg:::e' itgfs >
what faintly suggesstr:d v the ;ﬂdusmal Tribunal. It has been somzr
terminated the service ft hat if the notice dated 23rd August 1953‘
17th September, 1953 s of the workmen and the second notice ' dat d
notice. then t}‘lere “; :Sperrlzted a§da conditional revocation of the earlizr
considerati .. .
the Company co ‘ ion for the conditio
oo abih z’ve ﬁ:é:t:a;ge its mind and ignore the cor:d;::i;:posle: atr}lld
also to exami ‘e taken of the three notices, it b ' :
° amine this submission ' ecomes unnecessary
s to Civil Ap '
. peal 45 on beh lf
prayer 1s for paymen alf of the workmen in whi
’ t of full compensation, it is sufficient to St;Ctl; t;:i
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no question of principle is involved. The Fifth Industrial Tribunal
refused to give compensation for the period anterior to 2nd Qctober,
1953, on the ground that the workmen themselves tried to coerce the
Company by * slow-down’ tactics, etc.; for the period after 2nd October,
1953, the Tribunal allowed half the wage as compensation on the ground
that some of the workmen were near Burnpur and might have joined
earlier, some claimed to come back to theilr services as of right without
any explanations and none of the workmen had done any actual work for
the period. As we have said, no question of principle 1s involved and we
do not think that the Tribunal has committed any error in the matter of
awarding compensation.

Civil Appeals 336 and 337.—We now turn to the other two appeals.
We have stated that the case out of which these two appeals have arisen
dealt initially with 74 workmen who had been discharged or suspended
by the Company for one reason Orf another. The question which was
referred to the Fifth Industrial Tribunal was whether the discharge
and/or suspension of these 74 workmen Wwas justified; if not, to. what
relief these men wereé entitled. The Tribunal classified these men in
four categories—(1) those whose services were terminated in accordance
with the Standing Orders of the Company, for absence without permi-
ssion for 14 consecutive days; (2) those who were dismissed for major
those who were suspended but whose cases could

misdemeanour ; (3)
ose who were dismissed for dis-

not be disposed of finally ; and (4) th
obedience of orders and other activities in pursuance of a concerted plan
of * go-slow strike. The Tribunal considered the case of each work-
man under the four categories mentioned above and ordered re-instate-
ment of 25 out of the 74 workmen and granted to 24 of the workmen
directed to be re-instated compensation equal to half basic pay for the
period of forced unemployment. From the decision of the Fifth Indus-
crial Tribunal two appeals were taken to the Labour Appellate Tribu-
nal, Calcutta,—one on behalf of the Company and the other for the
workmen. The Labour Appellate Tribunal dismissed both the appeals.
Hence the tWo appeals before us by special leave.

In Civil Appeal 336 we are concerned with only 10 workmen, seven
of whom fall in the category of those whose services were terminated in
accordance with the Standing Orders of the Company for absence without
permission for 14 consecutive days. These seven men are—(l) Bama-
pado Mukherji, (&) Chandrasekhar Mukheriji, (3) Niaz Hossain, (4) Dhani
Ram, (3) Chandrabhan Sing, (6) Raja Sing and (7) Jai Kishore Sing.
Two others, Samar Sen and Abharani Debi, fall in the category of those
who were said t0 have been dismissed for major misdemeanour. The

tenth workman Himansu Chattoraj falls ina class by himself.
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In Civil Appeal 337 on behalt of the workmen there are 31 appel-
lants, nine of whom (except Samar Sen) are those who figure in the
Company’s appeal. The rest are those who were not ordered to be re-
instated. The cases of two of these men, Akka Hossain and D. P. Das,
have been specially placed before us by Mr. SK. Acharya, on the ground
that Akka Hossain stands on the same footing as Himansu Chattoraj
and D. P. Das on the same footing as those whose leave was not granted
and who were absent for 14 consecutive days without permission.

We now proceed to consider the cases of the 10 workmen in Civil
Appeal 336. Let us first take the seven workmen who were absent
without leave for 14 consecutive days. Standing Order No. 9 of the
Company, which is the relevant Standing Order on the subject, is in
these terms:

** Absenteeism—Workers absent witho
disciplinary action,
without leave.

ut leave will be subject to
Overstaying leave will be considered as absence

Any worker who is absent for 14 consecutive days without per-
mission will be automatically discharged. Also, any worker who is

absent for 14 individual days during any period of 12 months is liable to
discharge.”

What happened in the case of these men
5th July, 1953 and 10th July,

police and remained

is that on diverse dates between
1953, they were taken in custody by the

in custody for some time : they applied for leave
when in custody but leave was refused. The Industrial Tribunal took

the view that Standing Order No. 9 was not an inflexible rule, and a
mere application for leave was sufficient to arrest the operation of the
Standing Order. When the case was before the Appellate Tribunal,
Mr. S. K. Acharya on behalf of the workmen conceded that he was not
in a position to support the view of the Fifth Industrial Tribunal in this
respect ; he contended, however, that the Industrial Tribunal had in
each case considered the justification for absence without leave, and in
view of the circumstance that the men were in custody, the Company

was justified in refusing leave. This contention found favour with the
Labour Appellate Tribunal,

The point is now covered b
Calcutta v. Their Employees,
Ashimananda Banerji was arr
Act and detained ip jail fr
The Company terminated his

y a decision of this Court Burn & Co.,
[1956) 11 F.J.R. 217. In that case one
ested under the West Bengal Security
om 25th January, 1949 to 5th April, 1949.

: services on 22nd April, 1949, on the ground
of continued absence. The Appellate Tribunal ordered his re-instate-
ment on the ground that he had been discharged without

' : a charge and
without holding an enquiry. This Court observed : ‘

-3
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oN & STEEL CO.,
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ble to agree with this decision. ‘Th'e QYQPHd ot

) We are uns d absence of the employee, and his mability to

discharge is the .Cor}tllcli?fiicult to see what purpose WOL'Ild be served byha

fo W(l)rckl;a:;edb:n;Sdelivered to him and what conceivable answer he
orma

] i ifest!
1d give thereto. The order of the Appellate Tribunal is manifestly
could give .

erroneous and must be set asldle.  the present case. It true that the
The same principle Sohtoi‘;li apiiiii;n to come to their work, because they.
arrested men Weredn by the police. This may be unfortunate for them ;
had 'been R i tyto hold that in such circumstances Fhe Company
but ic would be 'un]LlIZave when an application for Iga.ve is made. If e;
must always give kimen are arrested by the authorltlgs in charge' o
large number of wor nlzon of their questionable activities in conngctxon
Jaw and order ‘ by treea&IS in this case, the work of the Company will be
with a 1ab9ur C}l:spl(ljo;npany is forced to give leave to all of them for a
paralysed If. tdef' ite period. Such a principle will not be just; nor
more or less In ehlnl ony between labour and capital or ensure.normal
will it restore armIt 13; i aterial whether the charges on which ’tBe
flow of production. ted by the police are ultimately proved or not in a
workmen are iiI'r}rles(jeompany must carry on its work and may find 1t
court (?f law. ; ss if a large number of workmen are absent. Whether;‘n
imposs‘xble to do < Jeave should be granted or not must be left tc?f the
such c1vrcumstanlce wologer, It may be readily accepted that if t ;,
discretion of the ed gt the instance of the Company for Fhe purpose 0
workmgn gre arr§S,te order to get rid of them on the osten51bl.e pretext of
victimization and 1n the position will be different. It will then b'e a
continued absencel, fide exercise of power under the relevant.Standlng
colourable or maia is not the case here. We are of the view that
Order ; that,’ howive;’elow have misdirected themselves as to the true
the two Tnbunafs'Che Standing Order in question, and their decision
scope and ecflfet‘::c: 0the seven workmen mentioned above cannot be sup-
with regar
ported. o the two persons in the second category, Samar Sen
We now turn.t mbering what we have already stated as to Ehe
and Abharani Debi, remen on an appeal by special leave. Samar Sen
dlcEIS;e Burnpur botel, and one of the quelstlons
¢ he was a «workman’ within the meaning of the re e\(ant
raise‘d. was flf: o eIndustfial Disputes Act, 1947. At the relevant time,
rovisions o : : llows :
?workman' was defmed“moillzjn :;:t :e:i o etson employed (including
.oSe§t10§ 2(s). inZustry to do any skilled or unskilled manual or
an applrentzcke)flI; ;rilr}; or reward and includes, for the purposes of any
clerical work fo

exercise of our Juris
worked as the manager O

e ———
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procee@ings under this Act in relation to an industrial dis

man discharged during that dispute, but does not includpute’ ork
employed in the naval, military or air service of the Govern(:nzsf'?erson
The question is if Samar Sen did any clerical work for hire or hi . i
were rperely supervisory in nature. Both the Tribunals have ;5 e
the evidence on this point and have concurrently found th\tc ge N
wa'xs a vivorkman within the meaning of that word as used . ;mar oo
trial Dlsputes Act, 1947 ; they have referred to Samar Seri’rl - Indl'ls-
ence which showed that he had to write ledgers, file corsreown dewd-
enter the cash book, etc. 'We see no reason to holci that th :Porf 4 of
the two Tribunals on this point is erroneous. ° finding of

On merits, the case against Samar Sen was that as a result of
guiiar.and proPer gnquiry, he was found guilty of unauthorised oab:er:ce;,
?rr;] ! insubordination, etf:., and, therefore, the Company dismissed him.

argumept bgfore us is that the Company having held a regula d
Z;:per enquiry in \fvhicl‘l Samar Sen had an opportunity of meitin; z::ze
Chaigiz hagdalgst him, it was for the Company to decide whether the
: ges ha been proved and the Industrial Tribunal should h
;nte'rfered with the decision of the Company, unless it found I::(})xtat K:
tscftl:; w;ls mal'a fide or amounted to victimization. It is necessary

° ere, in the words of the Fifth Industrial Tribunal its findi
about Samar Sen. The Industrial Tribunal said: i Hhde

e vens ONnezliz;ljecon(s)lderhthe merit of the case. On the 6th July, 1953,
for ono. moet '(videnEtl?bl'&h July, he applied for extension of leave
the 25th or 26ch Juf 1’;5‘; it 6). He got a reply from the Company on
joined on the Ist Auy'u 15 Butf as the Company refused his leave, he
practically he rons gw lstt},l 53, with a medical certificate of fitness. So
one’s duty. When he wasln 114 days’ admissible grace period for joining
and fever. The doctor ad\?iZegalYiex;l}Z ‘:alj SUfferinéfIOm blood pressure
1sec ake rest. Of course, h
iaziedcr?;l:uxit:i :rhz ChOmPames doctor. But even if he had not ed::eo :I:
where was b failtevwi; then' on leave allowed by the Company. Sc;
the Action Cornmittt;.e ate st}f;lts ft?;xl: Wa};}:hazhe was the secretary of
Compani , . e Action Committe
ohy ihi;ex;:r])az}iielda brecii rag to the bull. | find absolutely noe rt:a:ilrel
passed against him, ande 0:;:;15;;’—5 ;e 1S e asids che order of dismiseal
rotioh ¢ halt busic pay for the peciod of hisfored vaemplovmen
wa: tlllt ;:fri:ily oafniiun: t‘.) this that Samar Sen was victimized as he
only fault be commid. o Committee; he was really ill and th
committed was that he did not consult the Companty’i
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The learned Attorney-General has very seriously contested the
Tribunal and taken us through the relevant
evidence including Samar Sen's own statements before the Enquiry Com«
mittee. He has pointed out that though Samar Sen was said to be
suffering from fever and blood pressure, his statements before the En-
quiry Committee showed that he was not taking complete rest as advised
by his doctor but was engaged in doing some “public work”. The argu-
ment advanced by the learned Attorney-General might have been urged
acceptably to a Court or Tribunal of first instance ; but we are not such

a Court or Tribunal, and in the absence of exceptional or special cir-
we shall not be justified in interfering

doctor.
aforesaid finding of the

cumstances or of grave injustice,

with what really is a finding of fact.
This brings us to the case of Abharani Debi, where also the same

She was a nurse in the Burnpur Hospital and the
charge against her was that she had incited and instigated one Karu,
a sweeper working in the hospital, not to attend his duties on the morn-
ing of 5th September, 1953. An enquiry was held and she was found
guilty of the charge. The Tribunal found that the charge against her
was completely baseless, and the enquiry report against her made
a mountain of a mole-hill. She made some comments to Karu with
regard to a pass which had been issued to Karu, and the comments, in-
nocuous in themselves, were magnified into a charge of intimidation. It
is significant that before the Labour Appellate Tribunal, the Company
did not even argue the case of Abharani. Undoubtedly, the management
of a concern has power to direct its own internal administration and

discipline ; but the power is not unlimited and when a dispute arises,

Industrial Tribunals have been given the power to see whether the

termination of service of a workman is justified and to give appropriate
relief. In case of dismissal on misconduct, the Tribunal does not how-
Court of appeal and substitute its own judgment for that
of the management. It will interfere (i) when there is a want of good
faith, (ii) when there is victimisation or unfair labour practice, (iii) when
the management has been guilty of a basic error or violation of a
principle of a natural justice, and (iv) when on the materials, the finding
is completely baseless or perverse. In our view, Abharani’s case comes
under clause (iv) above.

Lastly, we come to Himansu Chattoraj. The Company's case against
him was the following: It was alleged that since January, 1953, he in-
cited other workmen to resort to slow-down’ tactics. On 28th March,
1953, he was charged that he took an active part in the ‘slow-down’ -
strike in the Hot Mills section, and he initiated such action and insti-
gated others to do the same. On 29th March, 1953, he submitted his

principles apply.

ever, act as a
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explanation. On 31st March, 1953, he was suspended

. ) pendin iri ; nicd

On 3rd April, 1953‘ and44th April, 1953, some evidence was taig enqulf_les- | o e

several workman including Chattoraj in the course of th o et ‘
e enquiry, but F.JR] INDIAN IRON & STEEL CO., LTD. 0. THEIR WORKMEN 393

the evidence not being of an overwhelming char

the management postponed its decisi i
ecision pending further enquij
e po : \quiry.

é9§3,.the Sub-divisional Magistrate promulgated an ordei lsrjct'In Yoy

: rlmmil ProEedure Code, in  which Chattoraj was mentio locrll o

e}stehml er, 1953, the dispute was referred to the Fifth Industrial ;eb "

which included the case of Chattoraj—there being a suspensi . ugal

1sion order

acter against Chattoraj

indulged in activities prejudicial to the Company, and 1t is now
tecognised that deliberate slow-down’ tactics and an incitement to other
workmen to adopt such tactics both amount to misconduct. The lower
Tribunal was apparently satisfied that Chattoraj was guilty of such mis-

conduct ; yet it held that the charge-sheet on which Chattoraj was
der of suspension was the only

against him. It was stat .
Industrial Disputes Act,edlgta;}z/ilt ;Zsaps}ﬁietlofn under ‘se'ction 33 of the ° suspended had not been proved. If the or .
Chattoraj for activities ubsequent 1o tile - Or permission to dismiss subject of reference so far as ChatForaj was Foncerned, the Tribunal
1953. The Tribunal, instead of dealing with ;;rge-SheeF of 28th March , could not order his re-instatement till the enquiry was completed. If, on
following observations in its award regarding Hiatf application, made the the contFary, the Tri?unal proceedgd on the footmg that the Compan}'
“ He was, therefore, charged on the 28 mansu Chattoraj : had"dt?C}ded to terminate the. services of Chat.tora] on .the ground of hls'
others. There was an enquiry s But @ eh th March, 1953, along with .pre]udl.cml and subver'su-/e. activities then on being satisfied that Chatto.ra]
was not overwhelming, the man;igemems the evidence .against this man was guilty of such ?ct.xvn:les t.he })roper order‘ would' }lllave .been hto g:ive
time being. This man, however, contin LIIDe();t};:gned Fh.el'r decjsion for the the .(Jom?any permission t9 dl.srfuss Chattoraj. In either view, the order
that the Sub-divisional Officer of Asanso] 18 activities with the reult of his re-l{lstate@ent is un]ugtlfled. o  Givil Avpeal 337, The
section 144, Cr.P.C., on 15th May, 1953 a:cgo?;u if;?e? a“dOYder under Tribt?;:lyhtéexg?éjfegretgzci?:: yof0 e;ScIIDIOvac(:rkn':Zrll uxlzdpera the. four
1 ; ’ ch or i
:;izrnl;netllgrcl;c-i. This workmgn was again obstructing the lsrallu\s;v namne categories mentioned previously and had refused re-instatement to those
D o o CIout had l?een hft.ed. So in view of the abovz theo(r:kers against whom it found that the Company had good reasons for dismissal.
oaes actioneas &) terminate his services. But it could noty take Zm- M. Acharya has not been able to satisfy us that the Tribunals below
. s case was referred to the Tribunal. § any committed any error with regard to the appellants of this appeal. He
is that the charge-sheet on which this man wa 0 the position has pressed the case of two persons Akka Hossain and D. P. Das. Against
was not prox'fe‘d' even according to the Compzsmsioelsl‘ght to be Punished_ Akka Hossain there was a charge for slow-down tactics ; later he was
his ot}%er activities there is no charge-sheet. In h own version.  For charged with assaulting the Company's driver. Though he was acquitted
not think that the Companies were entitl d T -Clrc.umsmnceﬂ do in a criminal proceeding, the Tribunal found that the decision of the
being had to this aspect of the matter, I oerd toh-dlsmls.s him.  So regard Company to terminate h'is services was justified
as I' am satisfied that this man indul’ged in o 'r-e-mStat_ement- But D. P. Das absented himself from dut f . 5th July, 1953, and
judicial to- the iptereSt of the Companies, EIlthll‘c;“xllZSt WEICh orepres absent'w'r'th:jtaleievl efor rlnn;sre th::l 141(;:;; on;Iis cageu\i,r;as ful'l:‘nco‘t,:saisi
compensation during the period of his forced allow him any ? dered by the Tribunal, which found that his services were rightly termi-

unemployment consequent

ment should be treated ag

H .
ar

leave without pay.
becomes operative,”

The Appellate Tribunal dealt w
.~ saemmarily Dy saying thac his re-ins
objection.

Before us, it has been argued that ¢
Chattoraj should be re-instated is vitiated b
ormal order .ggainst him was the ordery

ith the case of this man very
tatement was not open to any

he decision that Himansy
a basic error. The only
of suspension, which was

nated under the Standing Orders of the Company.

The result of the foregoing discussion is this: Civil Appeal 44,
Civil Appeal 45 and Civil Appeal 337 are without merit and ‘must be
dismissed. Civil Appeal 336 succeeds in part, and the decision of the
Tribunals below is set aside in respect of the following eight men only—
(1) Bamapada Mukherji, (2) Chandrasekhar Mukherji, (3) Niaz Hossain,
(4) Dhani Ram, (5) Chandrabhan Sing, (6) Raja Sing, (7) Jai Kishore Sing,
and (8) Himansu Chattoraj. In all other respects, the decision appealed
from will stand. In the peculiar circumstances of this case, the parties

will bear their own costs here.

‘\D\hﬁl&mainly a yalid order, The Industrial Trib

unal found that Chattoraj
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