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Kerala Industrial Disputes Rules, 1857—Amendments.

Notiﬁcati.on No, LI-6795/57/L&LAD, dated, Trivandrum, 30th October,
1957.%

In exercise of the powers conferred by Section 38 of the Industrial
Disputes Act, 1947 (Central Act XIV of 1947) the Government of Kerala
hereby make the following amendment to the Kerala Industrial Disputes
Rules, 1957, the same having been previously published as required by sub-
section (1) of the said Section. -

AMENDMENT.

In the said Rules, after Rule 75 the following shall be inserted as
Rule 75-A ; namely :—

«75-A.  Procedurc for decisions under Section 25-4 (2) : 1f a question
arises regarding payment of lay-off compensation under Section 25-C and
the employer of the industrial establishment concerned contends that his
establishment is of a seasonal character or work therein is performed only
intermittently, the employer or workman or representatives of employer or
workman may submit to the Government a petition praying for a decision
by the Government. The Government shall notwithstanding any concili-
ation or adjudication that is pending in this behalf, then send to the oppo-
site party or parties and to the Labour Commissioner of the State a copy of
the petition and shall appoint a day for hearing of the petition. The
parties shall also be invited.  After hearing the parties and after perusing
the records if any produced by them, the Government shall arrive at a
decision which shall be reduced to writing and communicated to the parties.
The decision of the Government shall be final.”

Sugar Industry declared Public Utility Service in West Bengal.
Notification No. 40031. R.|D|1A-20/56, dated 26th October, 19 57.**

Whereas in the opinion of the State Government the public interest
requires that the sugar industry should be declared as a public utility
service ; |

Now, therefore, in exercise of the power conferred by sub-clause (vi) of
clause (1) of section 2 of the Industrial Disputes Act, 1947 (XIV of 1947),
the Governor is pleased to declare the sugar industry to be a public utility
service for the purpose of the said Act for a period of six months with effect
from the 1st November, 1957.

*Kerala (Gaz. 51127, V& 1, p. LA
«*Cyleutts Gaaz. 7-11.57. Pt. I, p. 3402,

§-17
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Orissa Factories Rules, 1950 — Amendments. ’ 852857 Fé"
. 3 . >~‘ w
Notification No. 4542-Lab., dated 24th July, 1957.% 28 & § = E -
. EenSi8E
In exercise of the powers conferred by sections 64 and 112 of the °og 8 G 2
Factories Act, 1948 (LXII of 1948), the State Government do hereby direct P BE 38823
that the following further amendments shall be made in the Orissa Factories ¢ 5 88552 : g =
Rulgs, 1950, the same having been previously published as required by ‘é’ TET B o 2E =
section 115 of the said Act, namely :— & b Ld20 8 X §
KR S - B RO 5
AMENDMENTS § 9?: & © g g 8
79 5w
In the said rules—after rule 81 the following heading a °c§8ELEES
. nd n les 23 &30
thereunder shall be inserted, namely : — g ew E aevo adE
“Rules 82 to 85 prescribed under section 64" L=
82. Persons defined to hold position of supervision or management— w & ‘7’%
The following persons shall be deemed to hold positions of supervision or o3 . g
management :— g g T S X8
. . he =~ =
(a) All persons specified in the Schedule annexed hereto 5 % § :'32
() Any ot'hgr person who, in the opinion of the Inspector, holds a l oo
position of supervision or management. '
SCHEDULE s
" -
List of persons to hold positions of supervision or Mmanagement in factories— 8 A
(1) Managers =) 8
(2) Assistant Managers 5 3
(3) Engineers A :93
(4) Foremen g X
(5) Weaving Masters and Spinning masters in Textile Mills % 33
(6) Head Electricians e o
‘s —
83. Bersons defined .to hold confidential position, —All time-keepers 5 :-E’
employed in a factory within the meaning of sub-section (1) of section 2 ‘3 5
shall be deemed to be employed in a confidential position in the factory. 4 =
. §4. List to bg rpaintained of persons holding confidential position or :
position of supervision or management.—A list showing the names and
designations of all persons to whom the provisions of sub-section (1) of
section 64 have been applied shall be maintained in every factory. g @
85. Exgmpti_on of certain adult workers,—Adult workers engaged in E & E
factgrles ‘spec1ﬁed in column z.of the schedule hereto annexed on the work 3 B
specified in column 3 of the said schedule shall be exempted from the provi- @ &
sions of the sections specified in column 4 subject to the conditions if any, = Z
specified in column 5 of the said schedule. ©
. = =
g5 g _ S
*Orissa Guz. 23-8-87, Pt. 111, p. 785, §< 2 b g DS
S oo A AV
$5EF § g%

w
e

mencement of the work, notice
shall be sent to the Inspector

describing the nature of the
urgent repairs and the period

probably required for their com-

pletion.
111) Exemption from the provisions
p 2

of section 54 shall apply only in

the case of adult male workers.
overtime shall not exceed those

The limits of work inclusive of

54, 55, 56

Work in the mechanic shop, the Sections 51,
the foundry or in

smithy or

X.

All factories vee

64 (2) (b)
and 64 (3)
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(5)
In the absence of a worker who
kas failed to report for duty, a

shift worker shall be allowed to
subsequent shift provided that—

(¢) The

(4)
work the whole or part of a

(3)

(2)

(1

64 (2) (4) &

64 (3)
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. Explanations—* I, The following shall be considered to be urgent
g ' repairs—

= . (4) Repairs to any part of the machinery, plant or structure of a

factory which are of such a nature that delay in their exeution would
involve danger to human life or safety or the stoppage of manufacturing
process. . . N

(b) Breakdown repairs to the motive power, transmission or other
essential plant of other factories, collieries rallway' dockyards, harbours
tramways, motor transport, gas e.lectric.al generating zfnd trar.lsmission,
pumping or similar essential or public utll}ty services carried out in general
engineering works and foundries and which are necessary to enable such
concerns to maintain their main manufacturing processes, production of
service during normal working.hours. ' o

¢) Repairs to deep-sea ships and repairs to co'mmerma.l air-craft done
in a factory which are essentlal to epable such ShlpS' or a'lr-craft to leave
port at proper time or continue their normal operations in a sea or air-
worthy condition as the case may be. .

(d) Repairs in connection with a change of motive power, for example,
from steam to electricity or wvice versa when such work cannot possibly be
done without stoppage of the normal manufacturing process.

* 2. Periodical cleaning is not included in the terms ¢ examining or

the
subsequent

next shift of
fore a period of 16 hours has

elapsed.
(¢#7) Within 24 hours of the com-

stances under which the worker
is required to work in the sub-

sequent shift.
(#73) The exemption will be ristrict-

worker shall not commence be-
Inspector describing the circum-

shift notice shall be sent to the
ed to only male adult worker.

mencement of the

repairing.”

U. P. Factories Rules, 1950—Amendments.
Notification No. 700(SM)| XX X-VIA—1019(SM)-57, dated October 28, 1957.*

Whereas the State Government considers it expedient to make the
following rules in order to give effect to the purposes of the Factories Act,

1948, (Act LXIII of 1948); ‘
Now, therefore, in exercise of the powers conferred by sections 64 and

112 of the said Act, the Governor of Uttar Pradesh is pleased to make the
following rules, a draft of the same having been previously published in
Notification No. 1273(LL) NXN-VI-B—411(LL)-53, dated April 12, 1956, as
required by section 115 of the Act:
Rules

After rule 78 of the U. P. Factories Rules, 19350, the following shall be
added as rules 79 to 82

Persons holding positions of supcrvision or management, section 64(1)

Rule 79(1). The following persons in. factories, other than sugar

factories, shall be deemed to hold positions of supervision or management,
rovided they are not required to perform manual labour as a regular part
of their duties:
(i) The Manager;
(i) The Assistant Manager ;
(iii) Mill Secretary;
(iv) Deputy Mill Secretary ;
*(J. P. Gaz. 2-11-57, Pt. 1-A, p. 1596.
8—8
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(v) Labour Officers ;

(vi) Heads of Technical Departments ; *
(vii) Engineers ;
(viii) Assistant Engineers ;

(ix) Foremen:

(x) Assistant Foremen ;

(x1) Chargemen ;

(xii) Overseers
(xiii) Jobbers in textile factories ;
(xiv) Supervisors ;
(xv) Paper Makers ;

(xvi) Head Store-Keepers,
supervisory capacity ;

(xvii) Any other person who,
ment, holds a position of superv
it in writing.

(2) In sugar factories the following persons shall be deemed to hold
positions of supervision or management :
(i) The General Manager ;

(ii) The Manager ;

(iii) The Mill Secretary ;

(iv) The Deputy Mill Secretary ;

(v) The Cane Manager ;

(vi) The Cane Superintendent, where there is no Cane Manager;

(vii) The Chief Chemist :

(viii) The Labour Welfare Officer ;

(ix) The Chief Engineer : .

(x) The Secretary to the Managing Agent or the Personal Assistant
to the General Manager ;

(xi) The Cane Development Officer : .

(xii) Any person who, in the opinion of the State Government,

holds a position of supervision or management and is so declared by it in
writing,

provided they are employed solely in a

in the opinion of the State Govern-
ision or management and is so declared by

80. The following persons shall be deemed to hold confidential posi-
tions in a factory :

(i) Stenographers ;
(ii) Office Superintendent ;
(iii) Head Clerk, where there is no Office Superintendent ;

(iv) Head Munim, where there is no Office Superintendent or Head
Clerk ;

(v) Head Accountant :
(vi) Head Time-Keeper ;
(vii) Cashier:
(viii) Any other person who, in the opinion of the State Govern-
ment, holds a confidential position and is so declared in writing by it.

81. A list of all the workers in a factory to whom the provisions of

section 04 (1) apply shall be kept in Form No. 6 in the Inspection  Book,
after it has been approved by the Inspector,

FICATIONS 47
1957-58] NOTIFI

Urgent reparirs, section 64 (2) (a)
iti he work of adult male
i the conditions stated below t
kszs; ensqt)lltg;zfi (t)?l urgent repairs in any factory shall be exempt from
mrpifwisions of sections 51, 52, 54, 55 and 56.

Conditions

i i tice shall be
i the case of urgent repairs has arisen, a no
. gl) w?lf)rtllrs of the commencement of the employment of persons
sent, within 24 out the said repairs, to the Chief Inspector of Factor}es
employed to C:il;zg stating the names of persons employed, the precise
at K l:v and the exact time of commencement of S}lch wo_rk. A copy
o Of'dwx(l);tice shall be affixed at the place mentioned in section 108(2),
1 -
Offth: i?xe workers are put on urgent repairs. . .
befer (ii) A rest period of one hour shall be given, as work permits,
ii
s i IS. .
during tl:g_;v%lgmg:ril;r shall be employed for more than 14 consecutive
o i ive hours.
i holiday of 24 consecutive
days WIth.OUt:ll the workers, working in excess of g hour§ a day or 48 hours
‘(W)f tory, shall be paid, in respect of such addx_tlonal hour's,. at
ahweel: lrcl>fatv3if:e It?’le ordinary rate of pay in accordance with the provisions
the rate i f the Act.
i 1) of section 59 o . .
o sub.sec(t;;mE(vgry worker shall be given compensatory holiday in
accordance with section 53 of the Act.

' ses of this rule the expression “Urgent Repairs”
Now_FOiet};?rsp;](; I?c(l)le main driving machiniry and plant, necessary
means () any; rgmedy a breakdown that may cause, or has caused, a stop-
£ prevexﬁt Ohole manufacturing process; or (b) repairs that are of such
page of :h:twfailure to execute them would cause a stoppage, or serious
in:ttel;rription, of a public service : . " .
ided that periodical overhaul, or repairs to any machinery, in a
f Pr(;‘l;lall not be deemed to be “Urgent Repairs”, . '
actory ; le 83, for the heading « Loading and unloading, clerical staff,
; (2) " 'eust3 ’above the rule, substitute the following :
section .f ;‘Zoadi]ng and unloading of railway wagons and certain categories of

i ections 64(2)(j) and 112.”
Clenc("’;l) Szt‘la}'ife;rsrule 83, the following shall be added as rules 84 to g6:

Maintenance staff, section 64(2)(b)

< ollowing classes of adult male workers shall

8. W ll;he ‘fvflfle: I(l);.ttlhrz ieferredgto in clause (4) of sub-section (‘2)' of

be d.eemed ve the 0Act and such workers shall be exempt from the provisions
section 64t9fns gf the' Act mentioned against each :

of the = i drivers, firemen, coalmen, oilmen, rope and beltmen,

o Engmelectricizms, machinemen, black smiths, carpenters_) masons

fitters, \.;veldeFS, ; ts, when employed solely for the purpose of mamtenanc_e

and their assi:gtnar;d transmission machinery of a factory, from the provi-

of a power p

sions of sections 51, 55 and 56.
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(i) Workers employed solely in water supply, lighting, ventilating,
airconditioning, humidifying, fire extinguishing, and the cleaning of blow-
room flues, from the provisions of section 50.

Explanation—« Maintenance " for the purposes of this rule means the
upkeep and repairs to power plant, transmission machinery, electric motors
and thier switchgears and cables, but shall not include the repairs or adjust-
ment of manufacturing machines and their ropes and belts.

(b) An exemption under this rule shall be subject to the following
conditions :

(i) A period of rest of onc hour shall be given during cach shift.
(ii) The total hours of overtime work shall not exceed 50 in any one
quarter, the total spread-over being limited to 12 hours in any one day.

. (iiiy All workers working in excess of ¢ hours a day, or 48 hours a
week, in a factory shall be paid, in respect of such additional hours, th_lhc
rate of twice the ordinary rate of wages, in accordance with the provisions
of sub-section (i) of section 59 of the Act.

(iv) The periods of work of maintenance staff shall be indicated
before hand in Form no. 11,

Foundrics, section 64(2)(b)

85. The work of adult male workers employed in foundries on the
cupola and casting on the day cupola is worked, shall be deemed to be of the
nature referred to in clause (5) of sub-section (2) of section 64,and such
workers shall be exempt from the provisions of sections 31, 54, 55 and' 56,
subject to the following conditions :

Conditions

(i) A notice giving the names of ‘such workers as are cmplo)_'ed'
showing their working hours on the day on which the exemption is availed
of, should be displayed before the work beyond the hours fixed in Fom
no. 11 is commenced and a copy of the same should be sent to the Chief
Inspector and the Inspector concerned.

(i) Total daily hours of work shall not exceed 10 and the total
hours of overtime work shall not exceed 50 in any one quarter, the total
spread-over being limited to twelve hours in any one day. )

(iii) A minimum interval of rest of half an hour shall be given at
anytime during the working hours.

(iv) The weekly hours shall not exceed 52. X

(v) All workers, working in excess of g hours a day and 48 lxoursha
week in a factory shall be paid, in respect of such additional hours, at t ‘;
rate of twice the ordinary rate of pay, in accordance with the provisions o
sub-section (1) of section 59 of the Act.

Continuous Process Factories, scction 6.4(2)(d)

86. The following classes of work in the undermentioned classes 0:
factories shall be deemed to be of the nature referred to in clause (d) f?_
sub-section (2) of section 64 of the Act and shall be exempt from the }?Y_O‘nls
sions of sections 51, 52, 54, 55 and 50 of the Act subject to the conditio
stated below:

1957-58]
o —C: lasses.of Factory

(i) Electrical genera?ing sta-
tions and distributing sub-

stations.

(ii) Water works and water
pumping stations.

(iii) Sugar factories and re-
fineries working on the
vacuum pan system.

(iv) Distilleries

(v) Breweries

(vi) Rosin and turpentine fac-
tories.

NOTIFICATIONS 49

Class of Work

Work of male adult workers attending
to boilers, turbines, engines, genera-
tors motors, boosters, switch-boards,
transmission machinery, cables, batte-
ries and auxiliaries,

Work of male adult workers attending
to boilers, engines, motors, switch-
boards pumps and auxiliaries.

Work of male adult workers—

(a) attending to Dboilers, engines,
motors, switch-boards and pumps;

(b) handling and crushing cane and
handling gur to melting blow ups ;

(¢) engaged in filtration, clarification
and crystallization of cane juice and
gur liquor;

(d) engaged in evaporation and concen-
tration of cane juice and gur liquor ;
(¢) engaged in curing the massacuite ;

(f) engaged in drying, crushing, and
bagging of sugar ;

(g) engaged in the burning of lime-
stone and sulphur, for the production
of carbon dioxide and sulphur dioxide
gases, for the clarification of cane
juice.

The work of male adult workers atten-

ing to —

(@) boilers, engines, motors, switch-
boards and pumps ;

() diffusion of mahua ;

(¢) working of molasses ;

(@) fermentation of wash :

(¢) yeast propagation;

(f) distillation processes.

The work of male adult workers attend-
ing to—
(a) boiler engines and pumps,
(b) melting, coppers, hopback, coolers,
refrigerators, yeast propagation and
fermentation.

The work of male adult workers attend-
ing to—
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Classes of Factory Class of Work

(a) boilers, engines, pumps, dynamos,
motors and switch-boards ;

(b) distillation of rosin ;

(¢) refining of turpentine ;

(d) filtration and casking of rosin ;

The work of male adult workers attend-

ing to—

(a) boilers and ice-making machinery ;

(b) receptacles for the production of ice;

(vii) Ice factories

The work of male adult workers attend-
ing to—
(a) boilers, pumps and compressors ;
(b) the manufacture of sulphuric, nitric
and hydrochloric acids, ammonia, mag-
nesium sulphate, alum, hyposulphite,
and sulphite of soda, sodium sulphate,
sodium sulphide, nitrate of potash,
alumina and bichromate of potash,

(viii) Chemical works

(ix) Distillation of sandal The work of male adult workers attend-
wood and essential oils, ing to boilers and distillation processes.

(x) Plate and sheet glassfacto- The work of the following classes of
ries and glass bangle facto- male adult workers—

Ties,
(@) gas producers, window plate glass

machinemen, tankmen, sheet-glass
carriers and lift attendants and wor-
kers employed on glass blowing
machines in tank and pot furnaces
when run in conjunction with the glass
furnace ;
(b) firemen, engine and boiler attendants,

The work of male adult workers attend-
ing to—
(a) boilers, engines, turbines, generators,
motors, switch-boards and pumps ;
(b) cooking, milling, beating and straw-
board machines.

(xi) Straw-Board Factories

(xii) Kiln, seasoningof timber Work of male adult workers attending
and bobbin stone-enamelling to—
(d) boilers, engines, pumps, motors,
dynamos and switch-boards ;
(b) timber seasoning kiln ;
{c) stone enamelling chambers.

1957-58]

NOTIFICATIONS 5T

Classes of Factory

‘ Class of Work

(xiii) Vegetable oil hydrogena-

tion Factories.

(xiv) Production and/or
pression of oxygen
acetylene gases.

(xv) Soap Factories

(xvi) Paper mills

com-
and

(xvii) Electrical steel smelting

furnaces.

(xviii) Rolling mills ...

(xix) Starch factories

The work of male adult workers attend-
ing to—

(a) boilers, generators, motors, trans-
formers, switch-boards and water
softening plants ;

(b) refining, bleaching, distillation
(deodorization) and hard_emng plants,
soldering, labelling, packing and stor-
ing of containers; and

(¢) the production and compression of
hydrogen and oxygen gases,

The work of male adult workers attend-
ing to generators and compressors.

The work of male adult workers attend-
ing to—
(a) boilers, generators, motors, switch-
boards; and
(b) boiling, acrutching and framing.
The work of male adult workers attend-
ing to—
(a) boilers, engines, turbines, generators,
motors, switch-boards and pumps;
(b) cooking, milling, beating straw-
board and paper manufacturing
machines.

Work of male adult workers attending to
transformers, electrode controls, hydra-
ulic pump, scrap cutting and transport-
ing furnacemen, ladlemen, pitside
workers and workers attending to
moulds for ingot.

Ingot transporters, furnacemen, furnace
coolies, tongsmen, working at various
rolling mills (such as roughers and
loopers), workers on the cooling bed,
motormen,  straighteners,  workers
engaged in stacking of finished
material and attendants of shears and
other auxiliary machinery.
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Classes of factory Class of work -

products, except those employed in
the engineering departments and
workshops.

(xx) Glue and gelatine mills... Work of male adult workers engaged in
the manufacture of glue and gelatine,
including soaking, boiling, spreading
chopping and drying.

(xxi) Biscuit factories ... Work of male adult workers engaged in
the mixing of the dough, baking,
drying and packing biscuits.

{xxii) Cement factories ... Work of male adult workers attending
to—

(a) boilers, engines, motors, switch-
boards and pumps;

(b) engaged in preparation of raw
materials, cement mills, working in
conjunction with the continuous kilns,
cement grinding, packing and storing.

(xxiii) All factories ... ... Work of male adult workers attending to
boilers.

Conditions

(i) Such workers shall be employed on three eight hours shifts
system. An interval for rest of half an hour shall be allowed to every such
workers some time during each shift he is required to work.

(i) No such worker shall be employed for more than 14 con-
secutive days without a holiday of 24 consecutive hours.

(iii) The total daily hours of work shall not exceed 10 with a
spreadover of 12 hours except in an emergency when it is necessary to
employ a shift worker for more than 8 hours in any day to enable him to
work the whole or part of the subsequent shift. In such a case a compen-
satory period of rest with wages shall be given in addition to overtime
payment in accordance with the provisions of section 59 but this compen-
satory period shall not be given on a festival or weekly holiday to which
the worker is otherwise entitled and in no case shall the worker be
employed for more than 16 hours in a period of 24 hours from the com-
mencement of work, and the total number of hours of overtime shall also
not exceed 50 in any quarter. Also, when a worker is so employed the
manager shall, within 7 days, inform the Inspector in Form no. 10 and shall
intimate the date of the compensatory period of rest to be given. The
manager shall also enter the period of extra time worked and the extent
of compensatory period of rest in the respective registers and shall note
therein the time of commencment of such extra time work before its
commencement,

1957-58] NOTIFICATIONS 53

(itv) The svstem of shifts shall be approved by aun Inspector before
enforcemertt. ‘ :

{v) All workers working in excess of g hours a day or 48 hours a
week in a factory shall be paid in respect of such additional hours at the
rate of twice the ordinary rate of pay in accordance with the provisions of
sub-section (1) of section 59 of the Act.

(vi) Every worker shall be given a compensatory holiday in accor-
dance with section 53 of the Act.

Wood-products (Cutch and Katha) Factorics Section 64(2)(d)

87. The work of adult male workers employed on engines, boilers,
motors, switch-boards, pumps, mechanical sawing and chipping, autoclaves,
evaporation, refrigeration, filtration and drying in woodproduct factories
shall be deemed to be of the nature referred to in clause (d) of sub-section
(2) of section 64 of the Act and shall be exempt from the provisions of
sections 51, 54 and 56 subject to the conditions stated below :

Conditions

(1) The total daily hours of work shall not exceed 10 with a spread-
over of 12 hours except in an emergency when it is necessary to employ a
shift worker for more than 8 hours in any day to enable him to work the
whole or part of the subsequent shift. In such a case a compensatory period
of rest with wages shall be given in addition to overtime payment in ac-
cordance with the provisions of section 59 but this compensatory period

shall not be given on a festival or weekly holiday to which the worker is

otherwise entitled, and in no case shall the worker be employed for more than
16 hours in a period of 24 hours from the commencement of work and the
total number of hours of overtime shall also not exceed 50 in any quarter.
Also, when a worker is so employed, the manager shall, within 7 days,
inform the Inspector of Factories in Form no. 1o and shall intimate the
date of compensatory period of rest to be given. The manager shall also
enter the period of extra time worked and the extent of compensatory
period of rest in the respective registers, and shall note therein the time of
commencement of such extra time work before its commencement.

(ii) All workers working in excess of 9 hours a day or 48 hours per
week in a factory shall be paid in respect of such additional "hours at the
rate of twice the ordinary rate of pay in accordance with the provisions of
sub-section (1) of section 59 of the Act.

Glass Works Section 64(2)(d)

88. The work of all adult workers employed in glass factories on all
work and processes from the mixing of the batch to the removal of the
manufactured glassware from the lehrs or annealing chambers, shall be
deemed to be of the nature referred to in clause (d) of sub-section (2) of
section 64 of the Act and shall be exempt from the provisions of sections s1
and 52 subject to the conditions stated below :

Conditions

(i) The daily hours of work shall not exceed 8 and the weekly
hours of work 56. The total hours of overtime shall not exceed 50 in any

one quarter.
S—9
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(ii) No person shall be employed for more than 14 consccutive
days without a holiday of 24 consecutive hours. *

(iii) All workers working in excess of 48 hours per week in a
factory shall be paid in respect of such additional hours at the rate of twice

the ordinary rate of pay in accordance with the provisions of sub-section (1)
of section 59 of the Act.

(iv) Every worker shall be given a compensatory holiday in
accordance with section 53 of the Act.

Vegetable Oil Mills Section 64(2)(d)

89. The work of adult male workers, employed on manufacturing
processes in oil mills, shall be deemed to be of the nature referred to in
clause (d) of sub-section (2) of section 64 of the Act, and shall be exempt
from the provisions of section 55 of the Act subject to the conditions stated
below :

Conditions

(i) The shift system shall be approved by an Inspector of
Factories.

(i) A rest period of half an hour shall be given to each worker
during each shift.

Sizing, Dyeing, Bleaching and Cloth-printing Section 64(2)(d)

go. The work of adult workers employed on the processes of keirboil-
ing, chemicking, scouring, washing, jig and yarn dyeing, padding, dry?ng-
mercerising, printing, colour-mixing, steaming, singeing, edging, calendering,
sizing and size-mixing, dyeing and bleaching shall be deemed to be of the
nature referred to in clause (d) of sub-section (2) of section 64 of the Act
and shall be exempt from the provisions of sections 51 and 55 subject to the
following conditions:
Conditions

(i) The daily hours of work shall not exceed g and the weelfly
hours of work 54. A rest interval of half an hour shall be given during
each shift. The total hours of overtime shall not exceed 50 in any quarter.

(i) All workers working in excess of 48 hours per week in a factory
shall be paid in respect of such additional hours at the rate of twice the
ordinary rate of pay in accordance with the provisions of sub-section (1) of
section 59 of the Act.

Tanneries Section 64(2)(d)

91. The work of adult workers employed in soaking, liming, washing.
bathing, tanning and drying hides, kips and skins in tanneries shall be
deemed to be of the nature referred to in clause (d) of sub-section (2) of
section 64 of the Act and shall be exempt from sections 51 and 52 of the
Act subject to the conditions stated below :

Conditions

(i) No worker shall be employed for more than 4 hours on any
Sunday. )

(ii) No worker shall be employed for more than 14 consecutive
davs without a holidav of 24 consecutive hours.
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(i) The tatal hours of overtime work shall not exceed 50 in any
one quarter.

(iv) All workers working in excess of 48 hours per week ina
factory shall be paid in respect of such additional hours at the rate of twice
the ordinary rate of pay in accordance with the provisions of sub-section (1)
of section 59 of the Act. .

(v) Every worker shall be given a compensatory holiday in
accordance with section 53 of the Act.

Preparation, Packing and Despatch of Serum and Vaccine Section 64(3)(e)

g2. The work of adult workgrs employed in the preparation, packing
and despatch of serum and vaccine in factories manufacturing serum and
vaccine shall be deemed to be of the nature referred to in clause (e) of sub-
section (2) of section 64 of the Ac?, and sh.al.l be exempt from the provisions
of section 52 subject to the following conditions :

Conditions

(i) No such worker shall be em;_)loyed for more than 14 conse-
cutive days without 2 heliday of 24 consgcutwe hours.

(if) Every worker shall be given a compensatory holiday in
accordance with section 33 of the Act.

Dairies Section 6(2)(¢)

93. The work of adult. xpale workers employed in dairy factories,
other than those engaged in printing and in the manufacturing of containers
for milk, cream, cheese and butter, shall be .deemed to be of the nature
referred to in clause (¢) of sub-section (2) of section 64 of the Act and shall
be exempt from section 52 subject to the conditions stated below :

Condations

(i) No such worker shall be employed for more than 8 hours on
Sunday.
(i) No such worker shall be employed for more than 14 conse-
cutive days without a holiday of 24 consecutive hours.
(iiiy Every such worker shall be given a compensatory holiday in
accordance with section 53 of the Act.

Rice Mills Section 63(2)(f)

04. The work of adult \_vorkers_ emPl,OYEd in moving the railway
wagons and on drying Pla_tforms in the rice mills §11a11 be deemed to be of
the nature referred to in clause ( f)of 'sub-sectlon.(z) of section 64 of the
Act, and shall be exempt from the provisions of section 52 subject to the
conditions stated below :

Condiltons
(i) No such worker shall be employed for more than 14 conse-
cutive days without a holiday of 24 consecutive hours,
(ii) Every worker shall be given a compensatory holiday in
accordance with section 53 of the Act.
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Opium Faclories Section 64(2)( f ) X

95. The work of adult workers employed in opium factories and
engaged in removing opium from railway wagons to the import shed, from
April 1 to June 30, in each year, shall be deemed to be of the nature referred
to in clause ( f) of sub-section (2) of section 64 of the Act, and shall be

exempt from the provisions of section 52 of the Act subject to the conditions
stated below:

Conditions
(1) No worker shall be employed for more than 14 consecutive
days without a holiday of 24 consecutive hours.

(i) Every worker shall be given a compensatory holiday in
accordance with section 53 of the Act.

Tea Factories Section 64(2)(g)

0b. The work of adult workers attending to boilers or engines or
engaged in the processes of rolling, fermenting, firing, sieving, stewing,
picking and packing in factories situated on, and used solely for the
purposes of tea plantations shall be deemed to be of the nature referred to
in clause (g) of sub-section (2) of section 64 of the Act, and shall be exempt
from the provisions of sections 52 and 55 from April 1 to November 30,
each year provided that the following conditions are observed :

Condilions

(i) The number of workers employed on a particular piece of
work shall always be at least 25 per cent. greater than the number actually
required to do the work at any given time.

(ii) No worker shall be employed for more than 14 consecutive
davs without a holiday of 24 consecutive hours.

. (i) A rest interval of half an hour shall be given during the
working hours.

(iv) Every worker shall be given a compensatory holiday in
accordance with section 53 of the Act.

Printing Presses Section 64(2)(i)

go-A. The work of male adult workers engaged in the printing of
newspapers, who are held up on account of breakdown of machinery, shall
be deemed to be of the nature referred to in clause (i) of sub-section (z) of

section 64 and shall be exempt from the provisions of sections 51, 54 and 56
subject to the conditions stated below :

Conditions

(1) Total hours of work shall not exceed 1o and the total hours of
overtime work shall not exceed 50 in any one quarter, the total spreadover
being limited to 12 hours inclusive of rest interval in any one day.

(ii) All workers working in excess of 9 hours a day or 45 hours a
week in a factory, shall be paid in respect of additional hours at the rate
of twice the ordinary rate of wages in accordance with the provisions of
sub-section (1) of section 59 of the Act.

" South Kanara

NOTIFICATIONS 57
tg57-58] NOTIF

Industrial Disputes (Mysore) Rules, 1987—Amendments.
Notification J\;o LLH-195, ILD!57, dated Bangalore, 27th August, 1957 *
Noflificd . y

. section 38 of the Industrial
~ In exercise of thfcepl?t\::;sAgz)n;]e:eglsy of 1047). the Government of
Disputes Act, 19'413 s the following amendments to the Indus_trlal Disputes
Mysore hercby maxe the draft of the said amendments having been pre-
A Rbl;!:;'ecll()?n% Notification No. LLH. 195 ILD 57, iiatf:d 2nd July,
viously B ed by sub-section () of the said section namely ;
1957, as require ¢ the Industrial Disputes (Mysore) Rules, 1957, the follo-
’ F oi' R;llzl?lbz substituted and shall always be deemed to have been
wing rule

substituted namely : L
«81. Repeal and Saviigs -

Rules, 1(9;51’.rhe Madras Industrial Disputes Rules, 1943, as in force in the
2

. +rict and Kollegal Taluk, . :
sttnctrial Disputes (Bombay) Rules, 1947, as inAorce in the

(3) The Industna : d Dharwar,

L ur Kanara an

Districts ;)f’rlie]g:l‘;r;];::g:g Il’ldustrial Disputes Rules, 1930, as in force in
(4) 1he

l - . . . .
) ) ’ 4 , 48 1 1orce 1n th(,‘

Coorg District are hereby repealed ;

: der made or action taken under the rules so
Il’rg vll(i:i? btehadteeal‘:e):l Ot; have been made or taken under the correspon-
repealed sh

- g
ding provisions of these rule

(1) The Industrial Disputes (Mysore)

Employess’ Insurance Courts Rules, 1982—Amendments.
i ins 1-2044)57L—11396, dated 19th June, 1957.%%

Biha

Notification No. I ‘ .

In exercise of the pOWers conferred by sub-section (1) of section 96 of
n

< ’ Insurance Act, 1948 (Act XXXIV of 1948), the
the hu:)}; 1g¥rel§isha§t§t;le:sed to make the following amendments to the
Govern

8 having been
) oes’ Insurance Courts Rules, 1952, t.he same g
Blhaifouglr;p;i%;ejl ed as required by the said sub-section namely :

prev

AMENDMENTS.
In the said Rules—

rule (2) of rule 44, for the words « annas eight ' the words

1 ise "’ shall be substituted ;
o na-'\'.,e palsle roviso to sub-rule (2) of rule 44, forthe words annas
l(“')’ Itl;let :folr)ds . ten naye paise only ” shall be substituted,
two only .

*Mys. Gaz. 5-9.57, Pt. 1V, Sec. l(::, p. 2106.
+*Bihar Gaz. 10-7-57. Pt. I1, p. 1627.

I.
(@) In sub-
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(#2¢) In sub-rule (5) of rule 44, for the words « eight annas ", the
words * fifty naye paise " shall be substituted.
2. These amendments shall be deemed to have come into force with
effect from the 1st April 1957.

Minimum Wages Act, 1948—Notification.
Notification L1-10782/ 56/L & LAD. dated Trivandrum, 17th July, 1957.%

In exercise of the powers conferred by section 3(1)(a) read with
section 4 (1) (iii) of the Minimum Wages Act, 1948 (Central Act XI of 1948),
the Government of Kerala hereby make the following amendment to the
Notification No. L1-9633/51/DD. dated 30-12-54 fixing the minimum rates
of wages payable to the classes of employees employed in road construction
and stone breaking, the same having been previously published as required
by section 5 (1) (b) of the said Act,

AMENDMENT.
~ In the said Notification, the following note shall be added at the end
vz, —
. L\th-‘.
* Children below the age of fourteen shall not be allowed or required
to be employed in this employment *

[ndustrial Disputes (East Punjab) Rules, 1949 applied to Working
Journalists.

Notification No. 4907,570.4-C-Lab-57/49172 dated Jrd Juue, 1957.**

With reference to Punjab Government notification No. 16240/9724-C-
LP-55 80033, dated the 17th December, 1955, and in exercise of the powers
conferred by section 38 of the Industrial Disputes Act, 1947, read with sec-
tion 3 of the Working Journalists (Industrial Disputes) Act, 1955 (I of 1955).
the Governor of Punjab is pleased to make the following rule:--.

Rule
The provisions of the Industrial Disputes (East Punjab) Rules, 1949,
as in force for the time being, shall apply to, or in relation to, working
journalists as they apply to, or in relation to, workmen within the meaning
of the Industrial Disputes Act, 1947.

[

e — -

*Kerala Gaz., 23.7-1957, Pt. [, p. 1554.
**Punjab Govt. Gaz., 21-6-1957, Pt. [, p. 1109,
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Iron & Steel Industry declared Public Utility Service in Bihar.
Nott:ﬁcah'o:z No. I11{Dr1-6023(57—15940, dated 5th September, 1957.*

; he Governor of Bihar is satisfied that public interest. reqt}ires
that \.‘ ?forza:ntd eSteel " industry should be declared to be a public utility

service; .
Now, therefore, in exercise of the powers conferred by sub-clause (vs) of
? "

. . . XIV of 1997)

f section 2 of the Industrial Disputes Act, 19‘},7)' ( 947),

:lllaéusgcg’\lr)er(;loieoleihar hereby declares «Iron and Steel ” industry to be a

public utility service for the purpose of the said Act for a further period
of six months with effect from the 15th September, 1957.

Bombay Industrial Relations Rules, 1947—Amendments.
Notification No. 2508/48 Bombay, dated 18th July, 1957

ise of the powers conferred by section 123 of the Bombay
Induo e ons Act, 1046 (Bom. X1 of 1047) the Government of Bom-
b:yu hrereby amends the Bombay Industrial Relations Rules, 1047, as

ly . —
foIlovIvISl, ’tl;;“;}; d Rules, for clause (i) of sub-rule (1) of rule 72-A, the

following shall be substituted, namely

« (i) maintain records of strikes, .stoppages, lock-outs, clospres
including lay-off, attendance and absen‘teel'sm, labour turnover, premises,
inclu ll'g e y us:a ges and rules of discipline in such form or forms in the
::;;z:;;iat?rt,ﬁese rules as it may consider appropriate for such industries,

and.”

Factories Act, 1988—Exemption of Tea Factories in Assam.
Notification No. GLR. 7/55—dated the 26th August, 1957.

In exercise of the powers conferred by section 65(2) of the Factories
Act, 1948 (Act XLIII of 1948), the Governor of As.sa.m is pleased' to exempt
all :I‘ea Factories in the State of Assam _from provisions of sections 51, 52,
54, 55, 56 and 61 of the said Act, during the year 1957 on the following

ditions :— -
o (1) The total number of hours of work in any day shall not exceed

ten. @ The period of exemption shall be months of August, September

ber. ‘ ‘
and Octo The total number of hours of overtime during a quarter shall be
limited to so (fifty) hours.

*Bi . Extry., 14-9-1957, p. 1.
-?g:::ﬂg‘;zGovt. Gas., 25-7-1967, Pt. IV.B, p. 149],

! Assam Gaz. 4-9-57, Pt. 1I-A, p. 23992,
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(4) The spread aver including rest perind shall not exceed 12 (twelve)
hours per day.

(5) The overtime wage shall be paid at double the ordinary rate of
wages and recorded in the overtime register,

(6) No workers shall be employed for more than fourteen consecutive
days without a rest period of 24 (twenty-four) consecutive hours.

(7) Compensatory holidays for loss of weekly holidays shall be given
within one month of the day on which the weekly holiday is not given to
the workers. The grant of compensatory holiday shall be recorded in the
register of adult workers with the mark «CH .

Employees’ State Insurance Courts for Bihar.
Notification No. 1/Ins. 1-2016/57-L.—12701, dated 16th Julv, 1957.*

In exercise of the powers conferred by section 74 of the Employees’
State Insurance Act, 1948 (Act XXXIV of 1948), read with rules 3 and 4
of the Bihar Employees’ Insurance Courts Rules, 1952, the Governor of
Bihar is pleased to constitute for purposes of the said Act and for the areas
specified in column 4 of the Schedule annexed hereto, the Employees’ Insu-
rance Courts with their places of sitting specified in column 2, consisting
respectively of the Judges mentioned in column 3, of the said Schedule,

SCHEDULE.
Serial Name of the Presiding officer Jurisdiction, -
No. Court.
e 3,__~_, - - 7

1. Employees’ Insu- District Judge, Areas in the district of Patna
rance = Court, Patna, where all provisions of the
Patna. Employees’ State Insurance

Act 1948 are in force.

Employees’ Insu- District Judge, Areas in the district of
rance Court, Monghyr. Monghyr where all provi-
Monghyr. sions of the Emplovees’

State Insurance Act, 1g4%
are in force.

3. Employees’ Insu- District Judge, Areas inthe district of Purnea
rance Court, Purnea, where all provisions of the
Purnea. Employees’ State Insurance

Act 1948 are in force.

4. LEmployees’ Insu- District Judge, Areas in the district of
rance Court, Darbhanga. Darbhanga where all provi-
Darbhanga. sions of the Employees'

State Insurance Act, 1948
are in force.

e

*Bihar Gaz. 91-8-1937. Pt. IT, p. 1999.
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[IN THE CALcuTTA HIiGH COURT.]
DUKHINI RAJAHARIN

v

CORPORATION OF CALCUTTA.
Chabravartti, C. ., and K. C. Das Gupta, J.
May 29, 1957.

WORKMEN'S COMPENSATION ACT, 1923, SECTION 2(IXn), ScH. II,
CL. (i)—‘WORKMAN’, DEFINITION OF—WHETHER AN EMPLOYEE FALLS
WITHIN DEFINTION—TESTS—PERSON “EMPLOYED IN CONNECTION WITH
OPERATION OF MOTOR .VEHICLE'—MEANING OF—MUNICIPAL COOLIE
ASSISTING DRIVER OF VEHICLE—WHETHER ‘“WORKMAN"".

Whether or not a particuar employee falls within the definition of
sworkman® under the Workmen's Compensation Act, 1923, must be decided
by reference to the duties performed by him as disclosed by the evidence and
not by the designation borne by him and still less by any decision given in
another case with respect to another employee.

A conservancy coolie employed by a municipality who starts the engine
of the lorry to which he was attached and also helps in backing the lorry
safely when it needed to be backed, is a person “employed in connection with”
the operation of the motor vehicle under clause (i) of Schedule I of the Act
read with section 2(1)(n): SAHARI RAJWARNI v. CORPORATION OF CAL-
CUTTA, [1954] 8 F.J.R. 439, distinguished.

A. F. 0. O. No. 51 of 1956.
N. K. Mubkherjee for the appellant.
S. K. Basu and P. C. Choudhury for the Corporation.

JUDGMENT.

CHAKRAVARTTI, C.]J.—This is an appeal on behalf of one Dukhini
Rajaharin, widow of Tilakdhari Rajwar, a person who was employed
under the Corporation of Calcutta as what has been called a conser-
vancy or lorry cooly. He died on the 3rd day of October, 1953, as a
result of an accident which was not denied. The widow's case was that
on the day in question and at the time when the accident had occurred,
the lorry on which her husband had been serving was being backed near
the Beliaghata Bridge and her husband was, as it was quaintly put,
wshowing hands to the pedestrians.”” While he was doing so, the lorry,
it was said, dashed him against a wall and injured him so severely that

R—41
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he died in the Campbell Hospital on the self-same day. On the above
recital of facts, the widow contended that her husband had died of
personal injury caused to him by an accident arising out of and in the
course of his employment under the Corporation of Calcutta and that
consequently she was entitled to an amount of Rs. 1,500 as compensa-
tion on the basis of the monthly wages of her deceased husband which
were Rs. 50 per month.

As 1 have already stated, the Corporation of Calcutta did not
deny that Tilakdhari Rajwar had died in course of an accident, nor that
he had been employed under the Corporation. It appears to have been
contended that while an accident did happen, it did not happen
exactly at the site alleged, but the exact location of the place of accident
appears to be immaterial. The wages of the deceased employee were
also admitted to have been Rs. 50 per month, as alleged by his widow-
The only substantial defence raised was that, in view of the nature of
his duties, Tilakdhari Rajwar was not 2 workman within the meaning of
the Workmen’s Compensation Act.

The respondent’s case was that her husband was a ‘workman’
within the definition of that term, as given in clause (i) of Schedule II to
the Workmen's Compensation Act, read with section 2(1)(n). More
specifically stated, the respondent’s case was that her husband had been
employed otherwise than in a clerical capacity in connection with the
operation of a vehicle, propelled by mechanical power. I may say at once
that, in the application itself, the appellant alleged that her husband had
been a lorry cooly as also a cleaner. No evidence that he had been a
cleaner was given, but the contention that he came under clause (i) of
Schedule II to the Act was based upon the statement of his duties as
made by her sole witness, Suraj Rajbhwar, in the course of his cross-
examination.

In his examination-in-chief the witness stated that Tilakdhari
Rajwar had been a cooly of a conservancy lorry, belonging to the Cor-
poration of Calcutta. The only other statement material to his duties
which the witness made was that, on the day in question, when the driver
was moving the lorry back, the deceased *“was showing hands to the
pedestrians.” If his evidence had been left there and there had been no
cross-examination at all, there would be no evidence whatever on which
the appellant could have claimed her husband to have been a workman.
She was, however, to be assisted by the lawyer for the respondent
Corporation who elicited by his cross-examination facts which the
appellant’s own lawyer had failed to do. In answer to questions put tO
him in cross-examination, the witness stated that the deceased “used to
move the handle of the lorry. He also used to show hands to the
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pedestrians at the time of turning back the lorry.” There can be no
question that the witness was competent to depose as to the things he
was speaking to, because he said that he used to work with Tilakdhari

Rajwar.

The position, therefore, is that although the deceased employee
has been designated as a conservancy cooly or a lorry cooly, no evidence
of any kind was given on behalf of the responderft Corporation as to
what his actual duties were. It need hardly be pointed out that the
mere descriptionor designation ‘cooly’ does not carry with it any impli-
cation of any particular kind of duties performed by a person bearing
the designation. The only positive evic!ence t'hat there 1s 1n'the case
about the duties of the deceased is that hxsh duties were, or mc.luded,
starting the engine of the lo%-ry, presumably in the morning, and signall-
ing to pedestrians and warning ther'n of the backwatd. movement of the
lorry at the time it was backed. Since the la'n'guage is that t.he d('aceased
wysed to” perform those duties, the only legitimate conclusion is that

those were, or at Jeast were amongst, the normal duties of his post.

The learned Commissioner for Workmen's Compensation, hon—
ever, has held that the cooly of a cons'ervancy lorry cannot. be said
to be a person employed in connection with the opgratlon or maintenance
of a vehicle propelled by steam or other ' mechanical power. In 'takmg
that view, he has relied upon his own view of. the evidence in this case
and his reading of two decisions which he has cited. The learned Com-
missioner’s reading of the evidence, I regret to have to say, wasa
complete misreading. He seems to have thought th:.:\t the evidence
amounted to no moré than that the. deceased was “showing hands to t}}e
pedestrians" at the time of the accident or at most that only on certain
and rare occasions would he engafge himself in that manner. HaYlnE
thus disposed of the two alleged dutff—:s of “showing hands to pedestrains
and “moving the handle of the lorry” as work only casually done by the
Jeceased, the learned Commissioner proceeded to obscrve that the main
and substantial occupation of the deceased was employment as a

rvancy cooly. He seems to have thought that since the deceased
f:: ecaued a conservancy cooly or call.ed a lorry cooly.' by his own widow
his duties must mainly have been ]oa‘dmg and unloading of 'rubblsh or at
Jeast doing something which was in no way connected with the opera-
. maintenance of the lorry in which he was employed. Why the
tion or Commissioner should have permitted himself to take that view is
leatr niiarongecause, as 1 have pointed out, on the side of the respondent
no

C ration there is no evidence whatever as to what the duties of the
orpo ~ ’
Jeceased as a conservancy cecly were.
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The view whi
applicable was::l;}:l the learned Commissioner took as to the law
the wrong view whi t;: be coloured or, if I may say so. discoloured by
thought had been au:; he took of the facts. For the law, which he
one of Harries, C oritatively laid down, he went to two decisions
Corporation of Cdgma ndSSB anerjee, J., in the case of Prativa Das Gupta vt
and tayself in th a, 55 C.W.N. 496, and another of S.R. Das Gupta. ]
o541 8 FIR e case of Sahari Rajwarni v Corporat" f C:la;tt :
JR. 439. . - ion 0 a
Commissioner should Ih:m not a little surprised that the learned
cited by him to be ;’e considered either of the two decisions
cerned with a person - evalm‘ The first of the cases was com-
as a Building Insspectoreu:vphoyelcli d\mder the Corporation of Calcutta
. 0 had met hi
a riotous is death at the of
workman, bnel::):;se Lte was contended on his behalf that hel: ar;rd:s a
demolition of buildin 2swzsnd s;i:loiv_e]:l in the construction, repair ot
T liKe ]
came d ves constructio
livered ezlfla‘.‘“ (viii) of Schedule 11 to the Act. Ha o (t;hereb;ec;
Inspector er:plgcﬁm;m c;fthe Court, pointed out t;:te s'a é{i{l:u:s
. y the Corporation h :
constructio A n had nothin i
deceased w:s, e(:l ll): llc:lmgs and that, in any event thegv:fkow:ilzz :l}::
would not btingphi)r: \:r(i)tg?n ‘:;Z substantially work of a nature which
construction, .. persons e
pat the l‘;’:n":pél;.ot demph;xon of buildings. It was i:ptlzy:d l:t::(:
e whethere ief Justice observed that in coming to a :c;nc:;usion
to be regardedaauxzia :h“ as or was not a workman, his ordinary work was
employed was work w:;:' l; the work in which a person was substantially
ich would not bri . -y
workman, th ring him within the ¢ ; of
T would Ej:;t }:l;:: on every rare occasions he might do :;::;ing
 purposes of the Act Nv;x:};:r; pttl?at catggory would not suffice for the
. : 1on need be ..
laid down by t ) i taken to those itions
[ cannot, hoiegzrlef:nedhChlef ] ustice which [ would respect?:ﬁgoasccept.
have in the presex:ntu c:l . :,: apphc_aticm those principles or propositions
workman * showed h s:i' cause it is not the evidence that the accused
lorry " only on rareanoSc::iopedeSt;ains " or “moved the handle of the
g ns and that th i :
substant ) e work in which was
h ally em[_)loyed was something different. Even lesslcl h to
tra pf;senF case is the decision of S.R. Das Gupta, J., and - ]efvanlt 1
t v Ju myself. It1s
tet:; : :;:ndthat. ;:fie also we were concerned with a personywho could
P | dpd | §§cn as a conservancy cooly and whose duties werc, Ot
me ‘:’- N d oalmjw garbag'e in Corporation lorries with a forked inst‘ru-
tfnen and unloading them into railway wagons at the Chingrihata plat
orm. Because the workman. had to load the refusc on the lorry ‘f)rom
the street and proceed to Chingrihata platform and to unload the sam?
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was contended that he was workman with-
in the meaning of clause (xii) of Schedule II to the Act, being a person
as defined in clause (iv) of section 3 and

employed upon 3 ° railway '
sub-section (1) of section 148 of the Indian Railways Act. The conten-

tion was rejected by us. because we held that in order to establish that
the workman was employed by the Corporation ina way which could
be said to be fulfilling 2 contract with the Railway Administration, the
railway concerned must be a separate administration and not an
administration owned by the Corporation itself. The artificial meaning
which would make the wagons at the Chingrihata platform ‘railway’
wagons would not suffice for the purposes of the definition. Again [
fail to see how the learned Commissioner could think that he could derive

any assistance fro
There is no gen
of conservancy cooli

into railway wagons there it

m that decision.

us or species of employees, going by the name
es and baving known, ascertainable or invariable
duties. Because 2 certain view was taken of the status of a particular
employee, called a conservancy coolie on the evidence given regarding
his duties and because it was held that that particular employee was not
a workman, it can by no means be said that all employees, who may bear
the designation of a conservancy coolie, howsoever employed must be
excluded asa matter of law from the category of a workman. The
learned Commissioner for Workmen'’s Compensation seems to have fallen
exactly into the error of reading the decisions relied upon by him as
laying down general propositions. He seems to have overlooked the
clementary principle that whether or not a particular employee is a
workman must be decided by reference to the duties performed by him
as disclosed by the evidence and not by the designation borne by
him and still less by any decision given in another case, with res-
pect to another employee bearing, it might be, the same name for his
calling. There may be conservancy coolies under the Corporation of Cal-
cutta whose sole duty it 1is to load and unload rubbish and who have
nothing whatever to do in connection with the operation or maintenance
n which they serve. There may be other employees, also
oolies, whose duty it is to help the driver or help the
maintenance Of operation of conservancy lorries in other ways. There
may be a third class of employees whose duties might be a combination of
the two kinds I have mentioned. Many other possibilities can be thought
of. Sofaras the present case is concerned, the only duties of the
hich have been proved are duties which show him

Jeceased emplovee ¥ 1
to have been 3 persol employed in connection with the operaki Brct d

lorry which wasa vehicle propelled by mechanical power. In atd ahat 2
lorry may be oparated, it must Le made to move ; and in order that it

T

~
NE N R

of the lorries 0
called conservancy ¢
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may be made to move, its engine must be started. So also must pedest-
rians near about a moving lorry be warned by signals if it is to be backed
and unless the pedestrains in the vicinity of the lorry are so warned
off, it cannot be backed safely, that is to say, safely operated backward.
** In connection with " is an expression of wide content and the deceased
employee in the present case, who used to start the engine of the lorry
to which he was attached and also helped in backing it safely when it
needed to be backed, was clearly employed in connection with its opera-
tion. He thus came clearly under clause (i) of Schedule II and was
clearly a workman as contemplated by the Act.

If the deceased was a workman, there is no other disputed ques-

tion to decide. His wages, as I have already: stated, were admitted .

tohave been Rs. 50 per month. According to section 4(1Xa) of the
Act, where death results from the injury caused to a workman by
accident and the workman was in receipt of monthly wages falling with-
in the limits shown in the first column of Schedule IV, the amount
of compensation in the case of an adult must be the amount
shown against such limits in the second column of the Schedule.
According to the second column of the Schedule the compensa-
tion awardable in the case of the death of an adult whose monthly
wages were between Rs. 45 and Rs. 50 is Rs. 1,500. That was
the amount claimed by the appellant and an award of that amount
must, therefore, be made in her favour.

In the result, the appeal is allowed, the judgment and order of
the learned Commissioner for Workmen's Compensation are set aside
and the appellant’s application for compensation is allowed. We award
her a compensation of Rs. 1,500 on the basis of the admitted wages of
her deceased husband and the scale laid down in Schedule IV and we
award her further the costs of this appeal—the hearing fee being asses-
sed at three gold mohurs. She will also have the costs of the applica-
tion which we assess at Rs. 17.

K. C. Das Gurra, J.—I agree.
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{(IN TEE FIRST LABOUR COURT, WEST BENGAL.]
° CALCUTTA PORCELAIN WORKS LTD.

v

THEIR WORKMEN.
Shri N. C. Chatterjee.

August 22, 1957.

DismissAL—DISMISSAL FOR UNSATISFACTORY SERVICE—NECESSITY

OF PROOF OF UNSATISFACTORY SERVICE—DISMISSAL WITHOUT ENQUIRY—

WHETHER JUSTIFIBD——RIGHT OF EMPLOYER TO BETERMINE LABOUR

FORCE.
Though an employer has the authority to determine the strength of his

. ight to discharge or dismiss
in common law he has every rig
beo:‘:ni;;;:eanfhese rights are mot unqualified and are subject to the
inciples :
pri (l.))lethat the workmen must be placed in such a position that their security
1 ) .
of service does not depend on the caprice of the employer ;
(i) that industrial peace should be maintained ; and
(iii) that the industry should be ef ficiently managed.
; ' tain workmen on the
yer terminates the services of cer |
nlc;l} :;:: :hhee:re:nuc,:rl: was found unsatisfactory, but there is no evidence to
H}rol‘ in what marmer their work was unsatisfactory and no enquiry was held
§ l;’“’t;;'ir“’cms before their dismissal, the termination of their services would
mito

be unjustified.
P. K. Sen Gupta with K. C. Mitra for the management.

Ram Sen for the workmen.
AWARD.

arising out of termix.mtion of services of 25 workmen
of Messrs. Calcutta Porcelain Works with effect from 1st February, 1957,
on the basis of a notice, dated 31st Dec‘emb'er, 1956. .

The Company justifies the terni?at;o: c:if tt}]:e: s:lrlv}ces ofkthese
workmen enumerated in the notice on the ground that their work was
found unsatleathOLYa-nd the case of the Union is that the workmen have

O? t'h e'Otder ure a;xd simple, and that this is an extremely unfair
been victimised, l:’The Union further urges that the Company never
labour pmCtm'et'h their work ; that they were not charge-sheeted, nor
foun:nf; le:q:ilry held, nor were they heard in their defence, and thus the
was an

This is a case
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principles of natural and social justice have been grossly violated. The
Union, therefore, seeks re-instatement of the workmen with other inciden-
tal reliefs,

The main point for consideration in this case is whether the termi-
nation of the services of these workmen is justified or not.

It is common ground that no charges were framed against these
workmen, nor were they heard in their defence, nor was any enquiry
held. Prima facie these workmen suddenly found themselves thrown out
of their employment. The trump-card of the Company is the reports—
Exs. A-A9 on the work of these workmen. The Union has examined
some 4 workmen and there is nothing in the evidence to show that the
full implication of this notice was brought home to the workmen who
were going to be sacked. Curiously enough, this Company has got no
Standing Orders of their own laying down the terms and conditions of
service of their workmen, so there is nothing before the Court regarding
the minimum period of service a workmen is required to put in before
absorption. Few of these workmen, as will appear from the tabular
statement Ex. C put in by the Company, did complete one year's service
more or less and the majority did less than a year. On behalf of the
Union it is said that 6 months’ probationary period should be deemed
sufficient for absorption. On the other hand, the Company urges that
full probationary period for a year is necessary before absorption. As
for myself, in the absence of any definite rule regarding the probationary
period necessary before confirmation, the Court is not competent to fix
the minimum probationary period either way. Be that as it may, now the
Court proceeds to discuss in the state of evidence on record whether the
termination of their services is justified.

The Company has got undoubted authority to determine the
strength of their labour force, and in common law, it has every right to
discharge or dismiss an employee, which right is popularly called the
“right to hire and fire”. But this right is not unqualified and is subject to
certain statutory restrictions and fundamental principles as enumerated
in [1956] 1 L.L.J., page 325 (Lipton Limited and their Workmen) :—

*(1) that an industrial worker must be placed in such a position
that the security of his service may not depend upon the caprice or

arbitrary will of the employer,
(2) that industrial peace should be maintained, and
(3) that the industry should be efficiently managed."
*In all these types of cases, however, the requirement of bona
fides is essential and the termination of service in colourable exercise of
the power or as a result of victimization or unfair labour practice or of
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caprice, should be prevented...............c........and that arbitrary conduct
or unnecessary harshness on the part of the employer, judged by the
normal Ytandard of a reasonable man, may be cogent evidence of
victimization or unfair labour practice.”

Judging by this standard, 1 am afraid, I am unable to uphold the
action of the Company in terminating the services of these workmen,
Admittedly 2 or 3 days after retrenchment of these workmen some 15 or 16
men were employed in the Kiln Department and these new men do the same
job as the discharged ones. Likewise, in the Sorting Department 2 or 3
days after their discharge some 5 new workmen were recruited. In the
Saggar Department the unchallenged evidence is that the out-turn of
work increased from 130 to 150 pieces at the time of discharge. This is
a distinct improvement on the quantity of production. So there is no
cogent evidence before the Court to show that the quality or quantity
of the work of these workmen suffered in any way so as to justify the
termination of the services of these workmen. Secondly, it is significant
to point out that neither the manager who supervises the work of the
workmen, nor Ganesh (Mistry), nor Pashupati Chatterjee, who is the
department-in-charge, has come forward to pledge his oath in this case.
If the reports Exs. A-A9 be held sacrosanct there is an end of the case of
the workmen but, in the circumstances set forth above, these reports have
practically no basis to stand upon and, I think, I shall not be justified in
upholding the termination of the services of these workmen simply on
the basis of such reports which are the handi-work of the Company’s men
prepared behind the back of these workmen. The Company has tried to
impress upon the Court their bona fides inasmuch as they re-employed
two men Shri Debabrata and Shri Tribhuban even after the notice but
the evidence on the side of the workmen is that after service of the
notice, no enquiry was held in the meantime into the quality or quantity
of their work and the re-employment of 2 men can be no shield against
the unjustified termination of the services of the workmen. From the
evidence on record coupled with the circumstances of this case bearing
in mind the fact that in each department some new men were recruited
soon after these workmen were thrown off, I cannot hold that the Com-
pany accorded due treatment to these workmen and the Company's
action savours of an unfair labour practice which obviously resulted in

their victimisation. Thus these workmen were unjustly thrown out of

their employment. .
As regards relief, the normal relief in such a case js re-instatement.

So I direct that these 23 workmen should be re-employed but so far as
incidental reliefs are concerned I think one month’s full wages should be
granted to these workmen in each case. In this connection I must state

R—41
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that I am not forgetful of the principle laid down in the case of Chopra

Motors v. Their Workmen reported in (1956] 11 F.J.R. 178, which runs
as follows : ’

“ When it is clear that an employer cannot terminate the services
of a workman except in a lawful manner and when the dismissal is not
valid, the workman must be deemed never to have been dismissed at all
and so continues in service, it is only reasonable to hold that the normal
relief is re-instatement, subject, of course, to the condition that it might be
ruled out in the circumstances of any particular case.”

In the circumstances of this particular case, as it appears from the
records, the Company is not an affluent one. I therefore think that one
month’s full wages should be considered adequate compensation for their
period of unemployment.

In conclusion, the Company must re-instate these 23 workmen as per
list except serial Nos. 8 and 23 of the annexure A to the Company'’s
written statement (Shri Debabrata and Shri Tribhuban) and pay to each
of them their one month's full wages. The continuity of services of
these workmen will be treated as unbroken. The Company will re-instate
these workmen and pay them their wages for full one month as com-
pensation within a month of the publication of this award.

/

‘had been some disputes
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{(In THE MADRAS HicH COURT.]
BOMBAY PRAKASH BHAVAN

V.

P. K. NARAYANAN AND ANOTHER.
Rajagopala Ayyangar, J.
September 10, 1957.

TRIAL DISPUTES ACT, 1947, SECTIONS 33 AND 33A—SUSPEN-
s KMAN PENDING ENQUIRY—WHETHER PUNISHMENT—
I1{,1,5 WITHIN SECTION 33—APPLICATION UNDER SECTION

AL TO AWARD COMPENSATION.
i 'TRH;U: workman pending inquiry into his misconduct or
The suSWO” ; an Industrial Tribunal for permission to terminate his
pending application tze a punishment of the workman within section 33 of the
services, would not 1947. Therefore, an Industrial Tribunal cannot

.al Disputes Act, .
Industrial I perisation to a workman in an application under section 33A,
m;’,f ;,m ; th";t the suspension without payment of wages was a punishment.
ont asts

M1 DEVI SUGAR MILLS v. RaM Sarup [1956] 11 F.J.R. 273, applied.
LAKSH

Writ Petition No. 1059 of 1956.
V. R. Narayanan for the management.
K. 1. Sankaran for the respondents.

JUDGMENT.

lity of an order passed by the Central Industrial Tribunal

The ]_1";5:;;, under section 23 of the Industrial Disputes l(lAppellat;

on an, app is the subject-matter of this petition for the issue o

Tribunal) Act, 19?0. ist

a writ of Ce’,tu.”a’:r' here is the management of a hotel in Madras. The

The petition a cleaner employed in this establishment. There

respondent was between the workmen and the management pre-

. i to this application under section 23 and

to the lncxden;:)?;c:lhieiabour Al;)zellate Tribunal. During the

f this gispute, the management foun.d that the workman,l the

pendency od ¢ here, was guilty of an act of misconduct. He was given

first respon end taﬂ; of this misconduct charged against him on 29th

notice of the de placed under suspension pending the enquiry into

July, 1955 andT;’aS nquiry was actually held on 2nd August, 1955. The

this charge: eiiy was that the management held that the worker was

result of the emi:conduct charged. Thereupon, they endorsed on the

guilty ‘;f d::irtl?lu“y . »Itis a clear case of misconduct and permission
notes O :

SION OF WO
WHETHER FA

first

vious :
they were pendin
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f:‘:;mils:]if::ldﬁom the Tribunal has to be sought”, and, in the order
misconduct eanfiotts : wquer on 3rd August, 1955, after setting out the
continued: “ We hai g‘:;lt which they said had been established, they
since proceedings & e_refOI e, decided to dismiss you from service but
tndi gs are pending before the Labour Appellate Tribunal of
aI.twe are seeking the necessary permission for the same”.

pleadinzs ie:;rs Y Ee clearly proved from the documents as well as the
D heeore ; e Industrial Tribunal that the management orally
ot be paid ;viox: er that .he would.be kept under suspension and would
Appellate Tribsn:;age'; 1:111 the disposal of the matter by the Labour
seeking permissio b ¢ management, thereafter, filed an application
under section 22 nf ;:m the T“'bunal for the dismissal of the worker
1950. The worko ¢ eh-I ndusma¥ Disputes (Appellate Tribunal) Act.
charging the maner e filed an application under section 23
Both the appli a}gemem with a violation of the terms under section 22.
ot thl;p (C;U:)nsl were ;rar‘lsferrec'l by the Labour Appellate Tribu-
e plications ntral Industrial Tribunal which disposed of these
have'fl;lzoa::lixlc;tmn of the mar‘xagement under section 22 was stated to
lapsed. Inthe ruclt'uou-s and it was, therefore, dismissed or treated as
held tilat the m?;f: ication of the worker under section 23, the Tribunal
services, but th gement were no doubt justified in terminating his
ces, but that t'hey had unlawfully awarded the punishment of sus-
gzr:xz: :;331 s:;rvx';e‘ for the period from 3rd August, 1955, to the
its being in co:trar\:::trit:x p:fss es:elcltt's OIdZva t?e llegality consisting 7
: 10n of the Industrial Disputes

g:sﬁf u;t: T;flbunal) Act. On this view it treated the workn;apn as
g been discharged and granted the latter compensation in the shape

of some back wages. It is th )
. . e legality of thi .
that is challenged in this petition by thz x:ant:gl:u?::: £ of the Tribuns!

mentI;: ll:xeb;::iino;ha;'the gravamen of the charge against the manage-
had contravened se which the Tribunal has held that the management
of suspens: hctxon 22 was'that they had inflicted the punishment

pension on t ewquer during the pendency of the industrial dis-
pute without the permission of the Tribunal under section 22 In saying
SO the Trfb‘ma.l was clearly in error. The Supreme Court has | 'dst;wn
in Lakshmi Devz Sugar Mills v. Ram Sarup, [1956) 11 F.J.R 23713 that
the suspef\san of a workman pending enquiry into his cc.>x;d:;ct c;r pen-
ding a‘pphcation. to‘ the Tribunal to terminate his services would not be
np'umshment within section 22 of the Industrial Disputes (A pellate
Tribunal) Act. If this were the law and the proper construcption of
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section 22, the Tribunal was clearly in ertor in holding that the
management'had inflicted a punishment on the worker in contravention

of section 22.

The order of the Tribunal cannot, therefore, stand, and is hereby

set aside and the rule is made absolute. ~There will be no order as

to COsts.

[IN THE Mapras HIGH CouRT.]
ABDUL KHADER

v.
CONSOLIDATED COFFEE ESTATES (1943) LTD. AND OTHERS.

Rajagopala Ayyangar, J.
September 28, 1957.

INDUSTRIAL TmBUNAL'—JURISDICTION—CONTRACTUAL OBLIGATIONS
BETWEEN pARTIES— WHETHER CAN BE IGNORED—-DECISIONS IN THE
INTERESTS OF INDUSTRIAL PEACE—NATURE OF—DISMISSAL OF WORKMAN
N ACCORDANCE WITH CONTRACT OF SERVICE—WHETHER CAN BE INTER-
FERED WITH.

ApPEAL—APPEAL TO APPELLATE TRIBUNAL—APPEAL FROM DECI-
s10N OF TRIBUNAL «IN THE INTERESTS OF INDUSTRIAL PEACE'—WHETHER
Ligs—DutY OF APPELLATE TRIBUNAL TO ENSURE THAT DISCRETION OF

TRIBUNALS IS PROPERLY EXERCISED-

In dealing with the question of dismissal of a workman, the Industrial
Tribunal arrived at the conclusion that the charges against the workman were
substantia‘ed and that the employer was not acting mala fide, but it held that
the punishment of dismissal was too harsh and substituted for the same sus-

om of the workman without pay for six months. On appeal by the em-
ployer, the Labour Appellate Tribunal also came to the same conclusion re-
garding the charges against the workman but it held that there was no justi-
fication for interfering with the order of dismissal passed by the employer,
and the dismissal of the workman was confirmed.

On a petition by the workman for a writ to quash the order of the
Appellate Tribunal, it was contended that where an industrial tribunal  comes

usion “in the interests of industrial peace”, such a conclusion

to a certain concl .
could not be interfered with on appeal as it would not give rise to any questions

of law. . .
Held: ) that even before Industrial Tribunals the contractual obliga-

tions of the employer and the employees are binding and enforceable, only, in
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the case of the latter the contractual obligations are not strictly enforced and
the Tribunal can disregard them, having regard to the initial inequality
between the parties. Where, therefore, the workman was dismissed for con-
travening a rule which was framed not for the benefit of the employer but in
the interests of the safety of the human beings, for contravention of which
rule the workman was liable to dismissal under his contract of service, the
order of dismissal must stand unless, on some intelligible grounds, the Tribunal
reached the conclusion that it was unreasonable or excessive; and

(i) that though the Appellate Tribunal may be vested with jurisdiction to
interfere only on points of law, it is its duty to see that the judicial
discretion vested in Industrial Tribunals is not used arbitranily or in a manner
contrary to intelligible and accepted principles. Therefore, the Appellate
Tribunal did not exceeded its jurisdiction in confirming the dismissal of
the workman in the circumstances of the case.

M. K. RANGANATHAN v. MADRAS ELECTRIC TrAMWAYS, [1952]
4 F.J.R. 77, explained.

Writ Petition No. 773 of 1955.
B. R. Dolia for the workman.

Special Government Pleader, Pa: and Doraiswami for the respondents.

JUDGMENT.

This is an application for the issue of a writ of certiorari to quash
an order of the Labour Appellate Tribunal in the following circum-
stances :

The petitioner was employed under the first respondent who was
the owner of a coffee estate. The duties of the petitioner consisted in
driving a tractor. At the time of his appointment, he was notified that
he should not permit any other person to travel in the tractor or in any
machinery attached to the tractor and that such conduct on his part
would entail dismissal. On the lst April, 1954, the petitioner was
charged by the management with having knowingly permitted one
Natesan to ride on a tiller attached to the tractor. The petitioner
denied the charge and stated that if Natesan was on the machine it was
without his knowledge. There was an enquiry in consequence of thx's
denial and at that enquiry it was proved that it was with the petitioner's
knowledge that Natesan rode on the tiller. On the ground of miscon-
duct involved in this act, the management dismissed the petitioner from
service. The rules of service of the petitioner provided an appeal to a
higher authority within the management itself. The petitioner availed
himself of this further remedy but did not succeed. Thereupon, the
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Union, of which the petitioner was a m.ember. statted'a disiutg challeng-
ing the justnéss of the petitioner’s dfsml'ssal frox;x1 service. As 1: vlzaxs1 not
possible to effect a conciliation of this dlsp.ut:e, the mat:ie‘r ;{ast' ake dup
to the Government who referred. the dispute for adju lllca 10;l un .eli
section 10(1)(c) of the Industrial Disputes Act" Before t © Industria
: ion put forward two contentions. The f1rst' was that
Trxbu'nal‘ the UmOOt bona fide in that it involved an unfair labour
the dfsmlssal was; ¢ it was the result of victimisation of the petitioner ;
practice acsilalsot;e‘; pleaded that as a fact Natesan was carried on the
:ixll]it stt:ycif;!e S;etitioner without his kflowledge.11 Evi.dence wasd 'takenfb'y
the Tribunal and as a result, it n.eganved the allegations regarding unfair
. well as victimisation. It also found tha.t the charge
labour practice ;5 etitioner was well founded. The question that then
made. against t edp ration was as regards the justness of the punishment
remained for consi el er. As regards this, the Tribunal, after citing a
awarded by the emp cha'me to the conclusion that the punishment of
n'uml?er of deCIS;g;SS'h and was not justified by the circumstances, and
d‘imlfsai :afsofcgle punishment inflicted by the employer one of suspen-
:lons tfl:)::lae period of six months without D;)’- "t tor i 1
leyer, the first respondent here, took the matter in appea
The emp Appellate Tribunal.  Before this appellate authority,
to the L.abour ' ;pthe preliminary objection that no appeal lay to the
the Union raise tion 7(1)(a) of the Labour Appellate Tribunal Act for
Tribunal under secsubsta“tial question of law was involved in the appeal.
the reason that noruled this objection and after discussing the evidence
The Tribunal ove;e d the same conclusion as the Tribunal as regards the
in the case reiz; ed and also as regards the mala fides of the employer.
charge belllllg prauthority' however, held that there was no justification
The’ appellate with the order of dismissal passed by the employer, and
for m.terfgl‘":ﬁat respect from the Industrial Tribunal. modified its order
ditfering 1n its answer that the dismissal of the employee was justified.
eI\:di sga:;i:Sc:rder of the Labour Appellate Tribunal that is challenged
i nd its jurisdiction.
before me lairl;eelggc};e:ssel for] the petitioner-workman urged that the
Tlhe 'Ie'ribunal had no jurisdiction to entertain the appeal or to
Appellate ith the order of the Industrial Tribunal, as no substantial
rf'ere wit was involved in the appeal, and, on this ground, it was
question of lal‘:’ Labour Appellate Tribunal had exceeded its jurisdiction
stated 'that the rity of the punishment and that in the circumstances
in judging the ;eVeA ppellate Tribunal was incompetent to interfere with
of the case, }t] eInduStrial Tribunal. It was further urged that as the
;h; ortdie; o'fr;ilfunal had stated that it was setting aside the punishment
ndustrial

inte
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of dismissal inflicted by the employer and substituted _therefor the
punishment which it decided was the reasonable one, on the stated
ground that that would bring harmony into the relations between the
employer and the workmen and would conduce to industrial peace, it
could not be interfered with in appeal. In this connection, reliance was
placed on a passage in the judgment of Subba Rao, J.. in Ranganathan v.
The Madras Electric Tramways, [1952) 4 F.J.R 77, at pages 92-93. The
passage relied on was this:

“The Tribunal (the Industrial Tribunal) is not bound by the
contractual terms between the parties but could make a suitable award
for bringing about harmonious relations between the employers and the
workers......... It would obstruct the work of the Tribunal and prevent
it from discharging its difficult task of bringing about harmonious rela-
tions between the parties. Iwould, therefore, hold that the Industrial
Tribunal is not fettered by any such limitations on its power. The
only limitation on its power is to bring about harmonious relationship
between the employers and the workmen."

This is not the first occasion when counsel appearing for workmen
has relied on this passage as a charter to each adjudicator to substitute
what he considered was fair and as affording legal justifichtion for every
order in favour of workmen, provided it was stated to be “for securing
industrial peace.” In my opinion, this proceeds on an entire misreading
and misapprehension of what the learned Judge meant and arises out of
the reading of this passage divorced from the facts of the case and the
context in which it occurs. Subba Rao, J. was considering the right of
an Industrial Tribunal to direct reinstatement of dismissed workmen and
was repelling an argument which attached an inviolable sanctity to con-
tractual rights. In that connection, the learned Judge said that
contractual rights might not wholly determine the reliefs open to be
afforded by an Industrial Tribunal. The words * for securing harmony
between employer and workmen™ or * for securing industrial peace "
were certainly not meant to be a magical formula on the incantation of
which an absolution was provided which precluded all enquiry into the
propriety of the order.

It must not be forgotten that it is on the frame-work and basis of a
social order which in great part rests on the sanctity and enforceability
of obligations freely and voluntarily undertaken that industrial law
itself has to function. Even before Industrial Tribunals, the contractual
obligations of employers are binding and enforceable ; similarly the obli-
gations undertaken by workmen; only in their case, owing to the
presumed economic inequality of labour vis @ vis the employer, labour’s
contractual obligations are not strictly enforced, and the Tribunal can
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disregard them, having regard to the initial inequality between the two
contracting parties. It is not, however, correct to assume that before
Industrial Tribunals, the obligations of the employer alone exist and that
it is a tabula rasa so far as workmen are concerned. The proper approach,
therefore, is to proceed on the basis of contractual obligations, relieving,
however, the workmen of their strictness, where the result achieved
would be harsh and one to which the workmen would not have agreed,
if they were in a position to bargain on equal terms with the employer.

The question which the Industrial Tribunal was called on to
adjudicate in this case was the justness of the dismissal of the workmen
on the facts which Ihave already stated. The condition as to not

* permitting others to ride on the machine was one which was not wholly

in the interests of the employer but was designed in the interests and
safety of human beings. This would show the serious effe'ct of any dis-
regard of these instructions and. the fact that an under'takmg was taken
from the workman, that if he disobeyed these instructions he was liable
to dismissal, was with a view to bring home to the workman the peril
involved in any departure from the rulej. That condition was, in the
present case, on the finding of the T.rlbunal, deliberately broken. The
bona fides of the employer in preferring a charge was impugned; but
that was negatived. The employee also pleaded that Natesan rode on
the vehicle without his knowledge : t:‘hat also had been found against.
There had been a full-fledged e.nquiry into the Fharge by the employer
and the charge was held esta})llsheq. It was in those findings that the
employee was dismissed and it was in thqse circumstances that the dis--
pute came before the Tribunal. The Tribunal rejected every contention
regarding the mala fides of the employer as also t1'1e case of the gmployee
on the merits and held that the workman was guﬂt:y' of the misconduct
regarding which there was no dispute that it was serious.

On these findings, the punishment inflicted by the employer would
have had to stand unless, on some intelligible grounds, the Tribunal
reached the conclusion that it was unreasonable and excessive. I do not
find learned counsel for the petitioner disputing the position so far. But
his contention was that if the Tribunal repeated the formula * that
industrial peace required it”, but witho.ut turther gluci@ating it as to
why the employer’s discretion shoul@ be 1nterfeFed w1th; its order .could
not be interfered with, and could raise no question of law for considera-
tion by the Labour Appellate Tribunal. I am wholly unable to agree
with this contention. No doubt, the ap'phcatu.)n of the rule§ of law to
the particular facts of a case might not }tself give rise to a point of l'c.xw.
But, on a misapplication of law, a question of law W?U.ld certaml)‘y arise.
If the Tribunal had a discretion to interfere with the punishment
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inflicted by the employer only in stated circumstances, the question
whether that test was satisfied or not would be a ques;ion of law.
Again, granting that the Tribunal had discretion in the matter, that was
a judicial discretion to be exercised on recognised principles, not an
arbitrary one to be exercised at pleasure or capriciously, and it was the
function, and I would add the duty. of an Appellate Tribunal, even
though vested with jurisdiction to interfere only on points of law, to seé
that the discretion is not used arbitrarily, or in a manner contrary to
intelligible and acceptable principles.

In my judgment, the Appellate Tribunal had not exceeded its
jurisdiction and the order impugned cannot be set aside. The writ peti-
tion fails and is dismissed with costs. Counsel's fee Rs. 50.

[IN THE SUPREME COURT OF INDIA.]
MARTIN BURN LTD.

V.
R.N. BANERJEE.

N.H. Bhagwati, S.K. Das and P. B. Gajendragadkar, JdJ.
September 20, 1957,

APPELLATE TRIBUNAL— JURISDICTION—POWER TO SET ASIDE €X part
ORDER—INHERENT POWERS—INDUSTRIAL DispuTes (APPELLATE TRI-

BUNAL) ACT, 1950, SECTION ¢ (1)—LABOUR APPELLATE TRIBUNAL
ORDERS. 1951, O. 3, R. 4.

INDUSTRIAL DISPUTES ACT, 1947, SECTION 33—INDUSTRIAL Dis-
PUTES (APPELLATE TRIBUNAL) ACT, 1950, SECTION 22— APPLICATION
FOR PERMISSION TO DISMISS WORKMAN—FORMAL ENQUIRY NOT HELD BY
EMPLOYER—RIGHT OF TRIBUNAL TO COME TO ITS OWN CONCLUSION ON
EVIDENCE ADDUCED BEFORE IT—NO VICTIMISATION OR UNFAIR LABOUR

PRACTICE—CONCLUSION THAT NO prima facie CASE MADE OUT ON
EVIDENCE—WHETHER JUSTIFIED.

Under section 9(1) of the Industrial Disputes (Appellate Tribunal) Act.
1950, the Labour Appellate Tribunal is invested, while exercising its origi
or appellate jurisdiction, with the same powers as are vested in a civil Court
under the Civil Procedure Code, 1908, when such civil Court is exercising i3
appellate jurisdiction. Therefore, the Appellate Tribunal has_jurisdiction
exercise the powers of @ civil Court as laid down in O. 41, v. 21 of the CWil
Procedure Code and can re-hear an appeal which had been heard ex part
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nd decided against the respondent, if the respondant satisfies the Tribunal
aw the notice was not duly served on him. Besides, O. 3, rule 4 of the
t " Appellate Tribunal Orders, 1951, has preserved the inherent powers of

the Tribunal to make such orders as may be necessary in the ends of justice or
e

to prevent abuse of process of the Tribunal. | '
Even though a very strong case for the termination of tl.w services of a
bman exists, if the employer does not hold a formal enquiry into t?w' work
o onduct of 'the workman before applying to a Tribunal for permission to
and C th‘; services of the workman during the pendency of proceedings
termina’e adduce suf ficient evidence before the Tribunal to enable it to come
and does m? . that @ prima facie case has been made out for the termina-
to the conclusion s of the workman, the Tribunal would be justified in coming
tion of the serm.ce that even though the employer was not actuated by any
to the °°"‘f’“"‘9" tion or was not guilty of any unfair labour practice, the
motive of m;f;m;sa‘:le d to make out a prima facie case for the termination of

employer k
the services of the wor kmat.
92 of 1957.

ivi eal No.
C“:g‘l Ajiih S. N. Mukherjee and B. N. Ghosh for the management.
B.oen d Dipak Chaudhury for the workman.

D. L. Sen Gupta an
JUDGMENT.

The Judgment of the Court was delivered by
J—This appeal with special leave against the decision
BHAGWAT‘A llate Tribunal of India, Calcutta, arises out of an
of the Labour dzp;y the appellant under section 22 of the Industrial
appliCathf;\ maellate Tribunal) Act, 1950, (hereinafter referred to as “the
Disg'uces ( p;iission ¢o discharge the respondent.
Act”) for per Jent had been appointed as a pay-clerk in the appellant’s
The respoﬂt on April 30, 1945, and had been confirmed in service
ca.sh departm:‘;m August 1, 1945. Since the beginning of 1949, the
with effect ir tound to have become negligent and careless in his work
respondent Wl‘cls disobedient and slow in the performance of the duties
and he was also 1 to him. Repeated verbal and written warnings were
that were fill(D;ti they had no effect whatever. Consequently the chief
givex'\ to h“;i llletter dated October 24, 1949, addressed to the manager
cashier, by 1; . complained that he was very negligent and careless in
of the apPeda;’ }’,icually showed sulkiness, that he was also disobedient,
his WOr};, an ha duties that were allotted to him and that recently, he
and shirked the b to keep the Company's money in an open drawer of
was careless enous without locking the same. The management there-

a safe, a;l:dg;:) :I;:;I::Ii tten explanation which he submitted on October 28
upon as
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inflicted by the employer only in stated circumstances, Ehe question
whether that test was satisfied or not would be a question of law.
Again, granting that the Tribunal had discretion in the matter, that was
a judicial discretion to be exercised on recognised principles, not an
arbitrary one to be exercised at pleasure or capriciously, and it was the
function, and I would add the duty, of an Appellate Tribunal, even
though vested with jurisdiction to interfere only on points of law, to séé
that the discretion is not used arbitrarily, or in a manner contrary t0
intelligible and acceptable principles. .

In my judgment, the Appellate Tribunal had not exceefled its
jurisdiction and the order impugned cannot be set aside. The writ peti-
tion fails and is dismissed with costs. Counsel's fee Rs. 50.

[(IN THE SUPREME COURT OF INDIA.]
MARTIN BURN LTD.

14

R.N. BANER]JEE.
N.H. Bhagwati, S.K. Das and P. B. Gajendragadkar. JJ.

September 20, 1957.

APPELLATE TRIBUNAL—JURISDICTION—-POWER TO SET ASIDE €X p;t
ORDER—INHERENT POWERS—INDUSTRIAL DispureS (APPELLATE NAL
BUNAL) ACT. 1950, SECTION ¢ (1)—LABOUR APPELLATE TRIBU
ORDERS, 1951, O, 3, R. 4. Dis-

INDUSTRIAL Disputes Acr, 1947, SECTION 33"1"”5““1;110?‘
PUTES (APPELLATE TRIBUNAL) ACT. 1950, SECTION 22—APPLIC p BY
FOR PERMISSION TO DISMISS WORKMAN—FORMAL ENQUIRY NOT HELN oN
EMPLOYER—RIGHT oFf TRIBUNAL TO cOME TO ITS OWN CONCLUswnoU
EVIDENCE ADDUCED BEFORE IT-NO VICTIMISATION OR UNFAIR LA
PRACTICE—CONCLUSION THAT o prima face case MADE OUT
EVIDENCE—WHETHER JusTIFIgp, Ad

Under section (1) of the Industrial Disputes (Appellate Trib  gind
1950, the Labour Appellate Tribunal is invested, while exerasing "‘.‘ .orl owrt
or appellate jurisdiction, with the same powers as are vested in @ acisi"‘ .
under the Civil Procedure Code, 1908, when such cisnl Court is ex.ﬂW v
appellate jurisdiction. Thevefore. the Appellate Tribunal has imsdw C"’d
exercise the powers of a cinl Court as laid doun i O. 41. 7. 21 of P‘rt‘
Procedure Code and can re-hear an appeal which had been heard €%

F.J.R.] MARTIN BURN LTD. v. R. N. BANERJEE 331

and decided against the respondent, if the respondant .satisfies the Tribunal
that the notice was not duly served on him. Besides, O 3, rule 4 of the
Labour Appellate Tribunal Orders, 1951, has preserved the inherent p.owe?'s of
the Tribunal to make such orders as may be necessary in the ends of justice or
to prevent abuse of process of the Tribunal. .

Even though a very strong case for the termination of tife services of a
workman exists, if the employer does not hold a formal enquiry into t'he' work

onduct of the workman before applying to a Tribunal for permission to
andc te the services of the workman during the pendency of proceedings
rermmna t adduce suf ficient evidence before the Tribunal to enable it to come
and docs ml:mon that a prima facie case has been made out for the terming.
fo the Come vices of the workman, the Tribunal would be justified in coming
tion of the s? jon that even though the employer was not actuated by any
‘0 t.he Com': u'su;:lation or was not guilty of any unfair labour practice, the
motzlv j,:rf :Z:iszailed to make out a prima facie case for the termination of
emplo
thepservices of the workman.

7

ivil Appeal No. 92 of 1957.

gl‘;en with S. N. Mukherjee and B. N. Ghosh for the management.
D. L. Sen Gupta and Dipak Chaudhury for the workman.

JUDGMENT.

The Judgment of the Court was delivered by

cwaTl, J—This appeal with special leave against the decision
BHAbo Appellate Tribunal of India, Calcutta, arises out of an
of tl?e L.a ura de by the appellant under section 22 of the Industrial
a?Pllcano&:)euate Tribunal) Act, 1950, (hereinafter referred to as “the
Dlsl?'utfes rmission to discharge the respondent.
Act %. t:)r ::-,pon dent had been appointed as a pay-clerk in the appellant’s
b de:artment on April 30, 1945, and had been cogfir'med in service
cas ffect from August 1, 1945. Since the beginning of 1949, the
with Z ent was found to have become negligent and careless in his work
res;)(;:; was also disobedient and slow in the performance of the duties
an ere allotted to him. Repeated verbal and written warnings were
tl'xat w Him but they-had no effect whatever. Consequently the chief
given toby his letter dated October 24, 1949, addressed to the Manager
czfisf:;fef' appellant, complained that he was very negligent and careless in
of rk. and habitually showed sulkiness, that he was also disobedient
his woh. k ed the duties that were allotted to him and that recently he‘
and s lrl ess enough to keep the Company's money in ap open ‘
was carend z0 home, without locking the same. The manage
zps:,f:’asaked for his written explanation which he submitted op

drawer of
ment there.

October 28
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Tt S e 2 T
be cxoused nd ttaind ot melr(;tal anxiety. He, therefore, asked to
about bis work. . On Nov e bvevou take much _more care in future
lained ) . ember 1’7. 1949, the chief-cashier again com-
plaine against the respondent stating that he had not only registered no
lmprc?vex.nent but was grossly negligent in his duties, in spite of repeated
warnings, and' was in the habit of absenting himself on flimsy grounds,
?{‘d alwa_ys tleed to avoid duties that were entrusted to him and was very
m'solent in his behaviour and conduct. A charge-sheet was submitted to
him on Novgmber 18, 1949, and he was suspended till the final disposal
of the enquiry. On November 19, 1949, the respondent wrote a letter to
the managing director of the appellant pleading not guilty to the
charges framed against him and asking for an interview so that he may
have a chance to represent his grievances personally. The respondent
was granted an interview with the manager of the appellant who investi-
gated the case of the respondent and found him guilty of the charges
fr.amed against him. The respondent had admitted having been rude t°
h?s superior officer in a fit of temper but appeared to be repentent ©
his cc?nduct and had tendered an apology to the chief cashier. He also
subm\'tted on November 29, 1949, a letter asking to be excused. Under
the circumstances, the manager of the appellant recommended in his
report dated November 29, 1949, that the respondent be given oné moreé
opportunity to prove himself of good behaviour but having regard to the
request made by the respondent in that behalf suggested that he be
transferred to the mechanical engineering department. The managert
also stated at the end of the said report that he had warned the respon-
d.ent that if he got any further adverse report about his work or conduct
his services would be terminated forthwith. Following upon that repor t
a letter was addressed by the appellant to the respondent on the same
day intimating that the appellant had decided to give him oné more
chance of working in the organization on the distinct understanding that
st.:ould there be any further adverse report about his work or conduct
his services would be terminated forthwith. He was directed on that
understanding to report to Mr. Hooper of the M. E. Department. where
he was being transferred with effect from the next day.
. In spite of these chances being given to him the respondent did not
improve and he was again found seriously neglecting his work. There
were al§° complaints from the typists to the effect that the rewo“de"t's
chatt‘er interfered with their work. Mr. Hooper after giving him verbal
warnings on sgveral occasions without any effect ultimately gave him &
written warning on February 9, 1951, recording the above facts a7
asking that the respondent should show immediate improvement if his
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conduct failing which be would take the matter furtber. The respondent
replied by his letter dated February 16, 195L denying the allegations
contained in the said letter of Mr. Hooper. He pleaded that he was not
negligent in his duty inasmuch as he had to discharge the arrears of work
which were outstanding at the time when he took over the work of

d he was also asked to do other work of the

writing parcel challans an .
clerks who were absent on leave. He, however, admitted that he had

occasionally talked with his co-workers though he contended that that
was not in such a way as would prompt his co-workers to complain
against him. He further asked to be excused for the faults, if any, and

gave an assurance that he was trying and would try his level best to

improve further. . '
The respondent however did not show any improvement and again

there were complaints against him that his work had not been done pro-
perly and also that he had been noisy, causing disturbance to the other
clerks' work and that he had been twice found by his superior officer
Mr. Girling with his head on his arms apparently sleeping. On
September 3, 1952, Mr. Girling on bghalf of the appellant gave the
respondent a warning to which he replied on September 8, 1952, denying
all the allegations except that of his being found with his head on his
arms but excused himself by stating that he was ill and it was under the
advice of Mr. Girling himself that he consulted the office doctor who
had advised him rest. He however promised to endeavour his utmost to
give every satisfaction in the discharge of his duties.

In spite of these warnings the respondent showed no improvement
in his work and conduct and continued neglecting his duties and indulging
in insubordination with the result that by its letter dated February 9,
1953, the management of the appellant wrote to him that the only course
left to it was to dispense with his services but as a measure of leniency it
had decided to give him another chance to show satisfactory improve-
ment and in doing 5o it had also decided to stop his annual increment.
The respondent protested against the stopping of his annual increment
by his letter dated February 17, 1953, and contended that the charges
levelled against him were absolutely groundless and asked the manage-
ment to re-consider his case- The Labour Directorate of the Government
of West Bengal was approached on his behalf but that body also refused
to intervene. The management asked Mr. Hooper to report upon the
respondent’s work and conducj.t by May 31, 1953, and intimated to the
respondent that unless definite improvement was reported by that date
his services with the appellant would be terminated as from June 30,
1953. Mr. Hooper observed the respondent’s work and conduct and not
finding them satisfactory. by bis memo dated August 19, 1953, reported
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on the same to the management of the appellant. No action was however
taken immediately against the respondent and on May 4, 1954,
Mr. Hooper made his final report to the management on the strength
of which the appellant wrote to the respondent its letter dated May 10,
1954, in which it stated that on receipt of the complaint from
Mr. Hooper it had made a thorough enquiry into his records of service,
had found that he was unsuitable to be retained in its service and had
therefore decided to terminate his service on payment of full retrench-
ment compensation. It asked the respondent to choose one of the two
alternatives, viz,, that it may forthwith terminate his services if he was
agreeable to accept payment of retrenchment compensation or in case he
refused to accept the same to make an application before the Fifth
Industrial Tribunal for permission to terminate his service. The respon-
dent failed and neglected to send any reply with the result that by its
letter dated June 21, 1954, the appellant intimated to the respondent
that it was approaching the Tribunal for permission to terminate his
service as per its letter dated May 28, 1954. The appellant thereafter
filed on September 21, 1954, an application before the Fifth Industrial
Tribunal, West Bengal, under section 33 of the Industrial Disputes Act,
1947, for permission to discharge the respondent. The Fifth Industrial
Tribunal however became functus officio on the expiry of thirty days
from the publication of its award in the dispute which was then pending
before it with the result that the said application could not be disposed
of and was accordingly struck off.

The appellant eventually filed an application under section 22 of
the Act before the Labour Appellate Tribunal of India at Calcutta for
permission to discharge the respondent from its service. This step
became necessary as there was an appeal bearing No. Cal.-152 pending
before the Labour Appellate Tribunal to which the appellant and the
respondent were parties. The Labour Appellate Tribunal consisting of
Shri M. N. Gan (President) and Shri P. R. Mukherji (Member) heard the
appellant ex parte and by its order dated October 14, 1955, allowed the
said application and granted the permission to discharge the respondent
holding inter alia that a prima facie case had been made out for permis-
sion to dismiss the respondent. The appellant accordingly on November
11, 1955, wrote a letter to the respondent stating that the necessary
permission had been granted by the Labour Appellate Tribunal to
discharge him from the appellant's service and that the decision of the
management of the appellant dated May 28, 1954, to terminate his
services was, therefore, given effect to on the terms communicated to

him in that letter.
On December 6, 1955, the respondent filed an affidavit before the
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praying for a review of the order

llate Tribunal, Calcutta,
imeed Ooteber de and for restoration of the

dated October 14, 1955, for settingit asi
application under section 22 of the Act.

The Labour Appellate Tribunal presided over by Mr. M. N. Gan
and Mr. V. N. Dikshitulu heard the parties concerne'd and by its order
dated March 6, 1956, allowed the respondent’s a'pphcation and restored
the appellant’s case to its file. On a further hean.ng of that application
the parties adduced evidence and aft'er hearing llaoth' the parties
the Labour Appellate Tribunal, presided over this time by Mr.
V. N. Dikshitulu, rejected the application under section 22 of the Act
by its order dated May 11, 1936, a.nd refv.?sed to the appellant permission
to discharge the respondent from its service.

The appellant being aggrieved by th.e said decision of the Labour
Appellate Tribunal of India, Calcutta, applied for and obtained special
leave to appeal to this Court. '

Mr. Sen on behalf of the appellant raised two contentions: (i) that
the Labour Appellate Tribunal had no jurisdiction to review its own
order which it had passed on Octo'ber'l4.. 1955, and (ii) that the Labour
Appellate Tribunal had exceeded its jurisdiction under section 22 of the
Act in coming to the conclusion that the appellant had failed to make
prima facie case to discharge the respondent from its service.

Re: (i) It was contended that once the Labour Appellate Tribunal
pronounced its order on October 14, 1955, it had become functus officio
and thereafter it had no jurisdiction to review its'own order. The
circumstances, moreover, did not bring the application which was made
by the respondent on December 6, 1955, strictly within the provisions of
Order 47, rule 1 of the Code of Civil Procedure and no application for
review could therefore be maintained.

It is significant, however, to remember that the application made
by the respondent on December 6, 1955, was an omnibus one and was
intituled as one under Order 47, rule 1 of the Code of Civil Procedure
for review ; under Order 41, rule 21 of the Civil Procedure Code for
restoration and under Order 9, rule 13 of the Code of Civil Procedure for
setting aside the permission granted ex parte and to restore the respon.
dent in his original position. The respondent evidently sought to o
upon one or the other of the provxsion§ above set out in order to obtain
the relief which he sought in that application.

Whether one or more of these provisions of the Code of Civil
Procedure could be availed of by.the respondent depends upon what are
the powers which are Yested in the Labqur Appellate Tribunal when
hearing the matters which come before it. The Labour Appellate

out a
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Tribunal is the creatyre of the statute and all its powers must be found
within the four-corners of the statute. The constitution and functions
of the Labour Appellate Tribunal are to be found in Chapter II of the
Act. Sections 4 to 6 of the Act lay down the constitution and functions
of the Labour Appellate Tribunal and section 7 prescribes its jurisdiction
in appeal from awards or decisions of the Industrial Tribunals. Section 9
lays down the powers and procedure of the Labour Appellate Tribunal.
The provisions of section 9 so far as they are relevant for the purpose of
this appeal may be set out here ;

“Section 9. Powers and procedure of the Appellate Tribunal.

(1) The Appellate Tribunal shall have the same powers as are
vested in a civil court, when hearing an appeal, under the Code of Civil
Procedure, 1908 (Act V of 1908).

(10) The Appellate Tribunal shall follow such procedure as may
be prescribed, and subject thereto, it may, by order, regulate its practice
and procedure and the provisions of the Code of Civil Procedure, 1908
(Act V of 1908), shall, so far as they are not inconsistent with this Act,
or the rules or orders made thereunder, apply to all proceedings before
the Appellate Tribunal”.

It may be noted that the Labour Appellate Tribunal not only
exercises appellate jurisdiction by way of hearing appeals from the
awards or decisions of the Industrial Tribunals but also exercises original
jurisdiction when applications are made to it under section 22 of the Act
to obtain its permission in writing to alter the conditions of service
applicable to the workman or to discharge or punish whether by dismissal
or otherwise any workman concerned in appeals pending before it. If
an employer contravenes the provisions of section 22 during the pen-
dency of the proceedings before the Labour Appellate Tribunal, it also
entertains complaints in writing at the instance of the employees
aggrieved by such contravention and the Labour Appellate Tribunal
decides these complaints as if they are appeals pending before it in
accordance with the provisions of the Act. This is also an exercise of
original jurisdiction though under the express terms of the section the
exercise of that jurisdiction is assimilated to the exercise of appellate
jurisdiction by the Labour Appellate Tribunal. Whatever be the nature
of the jurisdiction thus exercised by the Labour Appellate Tribunal—
whether original or appellate—that jurisdiction is exercised by it by
virtue of the provisions of the Act: And section 9 of the Act has
reference to the exercise of the whole of that jurisdiction when it talks
of the powers and procedure of the Labour Appellate Tribunal. In
regard to such powers and procedure no distinction is made between the
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exercise of original jurisdiction and the exercise of appellate jurisdiction
by the Labour Appellate Tribunal and these provisions apply equally to
the jurisdiction exercised by it, whether under section 7, 22, or
section 23 of the Act.

Section 9(1) of the Act invsets the Labour Appellate Tiibunal with
the same powers as are vested in a civil Court, when hearing an appeal,
under the Code of Civil Procedure, 1908 (Act V of 1908). A question
was mooted before us whether the words * when hearing an appeal ™
were to be read with the words “ Appellate Tribunal ” or with the words
“a civil court ". It was argued that these words went with the words
« Appellate Tribunal " and, therefore, the powers of a civil Court under
the Code of Civil Procedure were to be exercised by the Labour Appel-
late Tribunal only when it was exercising its appellate jurisdiction and
hearing matters which fall within the purview of section 7 or section
23 of the Act and not when it was exercising original jurisdiction and
hearing applications under section 22 of the Act. This construction of
the provisions of section 9(1) of the Act however suffers from this
disability that it takes no count of the fact that the Labour Appellate
Tribunal under the provisions of the Act itself exercises both original as
well as appellate jurisdiction and if sucha construction was put on
those provisions the result would be that there would be no provision
as regards the powers of the Labour Appellate Tribunal when it is
exercising original jurisdiction. The powers of the Labour Appellate
Tribunal which are sought to be provided in section 9(1) of the Act are
not limited only to the exercise of appellate jurisdiction by it but have
reference to the whole of the jurisdiction which is vested in the Labour
Appellate Tribunal under the provisions of the Act. The words * when
hearing an appeal ” have, moreover, been used between the words * a
civil Court " and * under the Code of Civil Procedure, 1908 " which, in
the context in which they have been used, could only have been
meant to refer to a civil Court. Whatever the jurisdiction the Labour
Appellate Tribunal is exercising —whether original or appellate—it is
vested with the powers as are vested in a civil Court under the Code of
Civil Procedure, 1908, when it is hearing an appeal. The very juxtaposi-
tion of the words * when hearing an appeal " with the words * a civil
court ", is sufficient, in our opinion, to invest the Labour Appellate:
Tribunal while exercising its jurisdiction—whether original or appellate
—with the same powers as are vested in a civil Court under the Code of
Civil Procedure when it is exercising its appellate jurisdiction, and
hearing appeals. (See Burmah Shell Oil Storage Case, [1953] 5 F.J.R. 707,
and The New Mills Ltd., 1954 Labour Appeal Cases, 252).

R—44
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If this is the true co

9(.1) of the Act, th

Civil Procedure are

e thu.CﬁO" to be put on the provisions of section
at provisions of Order 41, rule 21 of'the Code of
tln.;cted forthwith. Order 41, rule 21 provides:

against the respondel:ril }:s heard ex parte and judgment is pronou
the appeal ; and, if b ¢ may apply to the Appellate Court to re-hear
 20e 15 he satisties the Court that the notice was not duly
the appeal was call o5 prevented by sufficient cause from appearing whet
on such terms a:ioego:: o hearingf the Court shall re-hear the ap
him" sor otherwise as it thinks fit to impose upon
When th .
section 22 of t;:jqbour Appellate Tribunal heard the application undef
been served on th Ct ex parte on October 14, 1955, the summons had not
wrong place. Th : resPOHder.lt'owing to its being addressed to him at 8
it w.he ;ree was s'uffl.cxent cause, therefore, for the respondent ot
circumstance Eet apphc_a tion was called on for hearing and on this
application and Ing established he was entitled to a re-hearing Of
Labour Ap:erlll : ett-}ngbasxde of the ex parte order made against him.
) ate Tribunal : : .
which it did on March 6 195: as, therefore, right in making the order
Th . h .
with atetlileis“st:lso 3n0'th.et aspect of the question which may be dealt
section (10) of tie aAnd 1t 1s that under the provisions of section 9 sub-
follow such proc:du:et‘ the Labour Appellate Tribunal is enjoined t0
by order, regulate i as may be prescribed, and subject thereto it may
Code of Civil Prosagr crice and procedure and  the provisions of the
not inconsistent withur:' 1908 (Act V' of 1908), shall, so far as they are
to all proceedings beft e Act or the rules or orders made therunder. apply
this sub-section the Lor;olt' Pursuant to the powers conferred upon it by
la‘te its practice and p:oc:drulrwm‘l;ll aée Teibunal has made orders to reg%-
“ N e and Order 3, rule 4 ides :
Noth . tule 4 provides:
affect the Lt ell:egnxtn these rules shall be deemed to limit or otherwise
necessary for the e:(;): eotf 9f th.e Tribunal to make such orders as may be
the Court.” Justice or to prevent abuse of the process of
Thl 181 y v
151 of the Code of Cory ogous to that which is contained in section
of the Court and ev.gWI Procedure which relates to the inherent powers
of the Code of Civil }!; apart from the applicability of Order 41, rule 21
Labour Appellate T ';OCedure as hereinbefore set out it was open to the
1956, as it was ev"'idel;:tlunal to pass the order which it did on March 6.
! Y Necessa ..
the abuse of the process of the Cr:ufrotl: the ends of justice or to prevent
b :Xles cz;.re.' therefore, of opinion that the Labour Appellate Tribunal
] 1ction to set aside the ex parte order dated October 14, 1955,
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plication under section 22 of the Act toits

and restore the appellant’s ap .
is without any substance

file. This contention of the appellant, therefore,
and must be negatived.

Re: (ii) It was next contended that even though the Labour Appel-
late Tribunal had jurisdiction to hear an application under section 22 of
the Act it misconceived its jurisdiction and in the exercise of it, launch-
ed into an inquiry which it was not competent todo and erroneously
came to the conclusion that the appellant had failed to make out a
prima facie case for terminating the service of the respondent.

The nature and scope of the enquiry before the Labour Appellate
Tribunal under section 22 of the Act has been the subject-matter of
decisions of this Court in Atherton West & Co. Ltd. v. Suti Mill Mazdoor
Union and others, (1953} 5 F.J.R. 83, The Automobile Products of India
Lo v. Rubmaii Bala & others, (19551 7 F.J.R. 716, and Lakshmi Devi Sugar
Mills Limited v. Pt. Ram Sarup & others, [1956] 11 F.J.R.273. .In the
last mentioned case this Court succinctly laid down the principles
governing such enquiry and observed at page 286:

«The Tribunal before whom an .applicaftion .is made l'ln‘der that
section has not to adjudicate upon any industrial dispute arising l-)et-
ween the employer and the workman but has only. got to consider
whether the ban which is imposed on the emplgye}r in the matter of
altering the conditions of employment to thg pr'e1ud1ce of the .workn.'fan
or his discharge or punishment whethe.: by dismissal or otherwx§e during
the pendency of the proceedings therein referred to should be ll'fte.d. A

-ma facie case has to be made out by the emplt_)yer for the' lifting of
pri ' ban and the only jurisdiction which the Tribunal has is either to
sue ar}zl : ermission or to refuse it provided the employer is not acting
glee s;x:;e g, is not resorting to any unfair practice or victimization.”

m a“’e have, therefore, got to consider whether in the in:stan-t case a
prima facie case Wwas made out by the aPQellant for terminating the
service of the respondent and whether in giving the notice dated Novem-
ber 11, 1955, terminating the respox'ldem:s service Fhe appellant was
motivated by any unfair labour practice or victimization. ' )
The facts as they appear from the narration of events in the earlier
part of this judgment g0 t0 establish t.hat the‘ responden.t was grogsly
i in the performance of his duties, was in the h?.blt of absenting
m.a,ghgent H}lims grounds, was also insolent in his behaviour and conduct
::;‘Sier:f;?te of ryepeated warnings, oral as well as written, addressed to

. ement of the appellant, did not show' any signs of
him by the max-;-ahge incidents of 1949, 1951, and 1952 culminating in the

i ment. . ..
improve { increment in February, 1953, were sufficient to

stoppage of his annud
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reference to his report of May 4, 1954, without disclosing the contents
thereof there was nothing in the deposition of M. Hooper which would

even go to show that the contents of that report were prejudicial to the
respondent. In cross-examination also he admitted that before reporting
on May 4, 1954, against the respondent he did not draw up a charge-

sheet as it was for the appellant to do so.

The Labour Appellate Tribunal had to determine on these materi-
als whether a prima facie case had been made out by the appellant for
the termination of the respondent’s service. A prima facie case does not
mean a case proved to the hilt But a case which can be said to be esta-
blished if the evidence which is led in support of the same were believed.
While determining whether a prima facie case had been made out the
relevant consideration is whether on the evidence led it was possible to
arrive at the conclusion in question and not whether that was the only
conclusion which could be arrived at on that evidence. It may be that
the Tribunal considering this question may itself have arrived at a diffe-
rent conclusion. It has, however, not to substitute its own judgment for
the judgment in question. It has only got to consider whether the view
taken is a possible view on the evidence on the record. (See Buckingham
& Carnatic Co,, Ltd., [1951] 3 F.J.R. 265). ;

The Labour Appellate Tribunal in the instant case discuessed the
evidence led before it in meticulous detail and came to the conclusion
that no prima facie case was made out by the appellant for the termina-
tion of the sevice of the respondent. It applied a standard of proof which
having regard to the observations made above was not strictly justifiable.
If the matter had rested there it may have been possible to upset the
finding of the Labour Appellate Tribunal. But if regard be had to the
evidence which was actually led before it, there is such a lacuna in that
evidence that it is impossible to come to the conclusion that even if the
evidence was taken at its face value a prima facie case was made out by
the appellant. Mr. Hooper's evidence did not go to show what were the
contents of his report dated May 4, 1954, and it contained only a bare
reference to the report without anything more. This was not enough
to prove the contents of that report, much less to give the respondent
an opportunity of controverting the allegations made against him. If,
therefore, these essential ingredients were wanting, it cannot be said
that the evidence led by the appellant before the Labour Appellate Tri-
bunal was sufficent to establish a prima facie case for the termination of
the respondent’s service. This contention also does not, therefore, avail
the appellant.

Mr. Sen endeavoured to draw a distinction between discharge on
the one hand and punishment by way of dismissal or otherwise on the
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other, in clause (b) of section 22 of the Act. He contended that no
prima facie case need be made out when an employee was soughF to be
discharged simpliciter by the employer. A c'harge~sheet was 1:equ1red to
be submitted to the workman and an enquiry th.ere<‘m required to be
made in conformity with the principles of natural justice only- iq those
cases where the workman was sought to be punished by dismissal or
otherwise. That was not the case when the workman was sought to l'>e
discharged without assigning any reason whatever and such a case did
not fall within the category of punishment .at a}l. ' For ‘th'e purpose -of
the present case we need not dilate upon this ; it is 'sufflc.le'nt to. point
out that Shri Ramani Ranjan Dhar in his affidavit in re;omder filed on
behalf of the appellant categorically ;ta?ed t}‘lat the respondenF was
sought to be * dismissed " by reason of his havmg been' found guilty of
the various charges which had been levelled against him. Even at the
ex parte hearing of the application under section 22 of the Act Pefore
the Labour Appellate Tribunal the case of thi al‘npe'llar‘),t was that it had
made out a prima facie case for permission to dx.smlss the respondent.
This distinction sought to be drawn l?y Mzr. Sen is, therefore, of no con-
sequence whatever and need not detain us any further.

Mr. Sen also relied upon the circumst.ance that afte'r thg Labour
ex parte hearing of the application under
section 22 of the Act granted to the appellant permission to terminate
the service of the respondent on Oct‘ober 14, 1955, the appellant had
implemented the same and by its notice dated Nove’mber' 11, 1955 actual-

ated the service of the respondent offering him full retrench-

ly terminate tion. In so far ‘as-the appellant had acted upon such
ment. c.ompen;aimpl.emented the same; it was contended, that the res-
Pen(xinss_xf)n arnv ice was irrevocably terminated and nothing more was to
pondent shse fror. except the possible rdising of an industrial dispute
ll;;(:;:iets:;:;ent ‘on the scoreof his §er}rice haviflg been wrongfully
terminated. It was submitted that af_tex such an 1rrevoc'able st‘ep had
ken by the appellant‘terrxzigattflg the respon.dents service, the

been talce uy Tribunal ought not to have reconsidered its decision
Labour Apge ha tea lication under section 22 of the Act to its file and
and restore }: ed:cgi’sion of the Labour Appellate Tribunal had no effect
that the further tual termination of the service of the respondent was
so far as the“z;c do not propose to go Into these interesting questions
cerngd. 1 eason that the only question which arises for our conside-
for _the -sun;)'e - eal is whether on the evidence led before it the deci-
ration in ¢ L o Appellate Tribunal dated May 11, 1956, dismissing
sion of the 13 ication under section 22 of the Act was correct. As
h contention had been urged by the appellant

Appellate Tribunal had on the

conx

the appellant’s appl
a matter of fact, no suc

~~
¥
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before the Labour Appellate Tribunal when it finally heard the applica-
tion under section 22 of the Act and the only point to which® the atten-
tion of the Labour Appellate Tribunal was invited was whether the
appellant had made out a prima facie case for the termination of the res.
pondent's service. Whatever rights and remedies are available to the
appellant by reason of these circumstances may just as well be asserted
by the appellant in appropriate proceedings which may be taken here-
after either at the instance of the appellant or the respondent. We are
not at present concerned with the same.

Under the circumstances, we are of opinion that the decision
arrived at by the Labour Appellate Tribunal which is the subject-matter
of appeal before us was correct.

It is no doubt true that the Labour Appellate Tribunal recorded a
finding in favour of the appellant that in terminating the service of the
respondent as it did, the appellant was not guilty of any unfair labour
practice nor was it actuated by any motive of victimization against the
respondent. That finding, however, cannot help the appellant in so far
as the Labour Appellate Tribunal held that the appellant had failed to
to make out a prima facie case for terminating the service of the
respondent.

We, therefore, hold that the decision of the Labour Appellate
Tribunal refusing permission to the appellant under section 22 of
the Act was correct and this appeal is liable to be dismissed. It will
accordingly be dismissed with costs.

o
L)

o\

N drmaw-3)
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