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illegally inflicted upon the worker. This controversy was set at rest
by the decision of the Bombay High Court in the case of Batub K. Vyas
v. Salim M. Merchant and others. 1952] 4 F.J.R. 471. In that decision
it was laid down that a Tribunal would be acting within its jurisdiction
if, acting under section 33-A of the Industrial Disputes Act, it confirms
the order of dismissal of an emplovee though the dismissal may have been
in contravention of section 33 of the Industrial Disputes Act.

6. In this case the management inflicted the punishment on the
petitioner in the shape of a fine to the extent of 2 per cent. of his pay but
it did it without the permission of the Tribunal though it was during
the pendency of an adjudication procecding betore it. A breach of the
provision of section 33 of the Industrial Disputes Act was committed by
it no doubt but since on enquiry before this Tribunal the punishment
inflicted appears to be justified I would ignore that technical breach.
Thus the petition fails and the punishment inflicted by the management
is leftr undisturbed. No yuestion of any compensation does atise in this
case.

[IN THE INDUSTRIAL TRIBUNAL, MaDRAS.]

SOUNDARARAJA MILLS LIMITED
v.
THEIR WORKMEN.

Shri V. Pattabi Ramaiya.
May 7, 1957.
BONUS—AWARD OF—PRINCIPLES-—LARGE SURFLUS OF PROFITS
AVAILABLE—DETERMINATION OF QUANTUM OF BONUS.

The quantum of bonus to be awarded by a concern should mainly be
decided on the basis of the available surplus of profits. Though the payment
of bonus by similar concerns in the same region may be taken into considera-
tion. it should not be the deciding factor.

In view of the large surplus of profits available, the Tribunal awarded
six months' basic wages as bonus.

Industrial Dispute No. 89 of 1956.
N. R. Srinivasan for the management.

Ramanijam tor the workmen.
R—6
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of 34 months' basice
quantum.”

2. The secretary of Soungd
filed = claims statement, whose brief and relevant contents are as follows:
Soundararaja Mills, Limited, Dindigul, 2 Spinning myj]] with 25 006
spindles employing roughly abour 70p workers, [rg paid-yp capita,]_ is
Rs. 6 lakhs. The Company has been makj S every yeqar am;
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- - . clation
15 roughly 140 per cent, Ot its actyal paid-up Capital and it i
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living wages should be bridged. as tar as
bonus. Lt is an undisputed facy that t}
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1T £0 expect thar ;
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Possible, by
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The worke,

Wages and t]ye
ayment of adequate
ployed ip this mjj
s demapg

are gerting tar below the |
ment of 3i6th of the »

arned  wages including 41 allowanzg* —
dearness allowance as bonuys for the year 1955 During the 5\.{a‘xcept
proceedings they were Prepared to accept six monthe' Conciliation
without prejudice

o a .
to their right tq (| ngtels as bonuyg,
o A N ,
the matter going for ad)udlcatlon. the ad‘dm‘u]t 9.9\’§nt of

Htattitude of
ached. gy,

: n accordy .
WPPIYingG the Fuy| gy ding to thy

alm hig

Bur dye to
the management no settlement could be re

published balance sheer ang

her bonys 1

formy

: a,

enough surplus to meet the workers demand iy, £, he Trip ere s
f X n

be pleased o award the demand of the Union in full ¢ unal may

costs of these proceedings.

3. The management filed

dcounter-geay,
as follows:  Withour

accepting the Varioys
respect of wages, living wages and ages made ;
k 5 in
statement, they admic that bopyg has ¢ termined
state > 1as _ n
trading resulrs and on the avail after i
‘ . T 2pplying ¢},
) e Fujl
_1> to he dlstributcd as

Bench formula. - What amount of suc}
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bonus 13 in the discretion of the Tribu
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fore the Conciliation Officer, the management in an attc.mpf' to 5"3“19"
O 1 a bonus of 44 months’ basic wages. The U%u()n.WHDﬁ\
thC} matrtell;i:ft'fiirj(();fer of the r;mnagemenr as a sm;lrilng D01“; ”r:) :E‘L
to have ‘ S tba . set more. It will be seen fro ‘
present pm.cceﬁh,ngj (:]‘]tdt}dutlrtur]l)lztb:\(;(i: z\'as prepared to accept 53 months,
Labour thcm‘sfrh‘pl(g% while the claim now made i1s for ten‘montlhs7
wages ?5‘11701{1}15‘ (1)111 allm;'zmccs which 1s equal to 25 months’ ban \\va§e§
wages nciuding ¢ " basic wages made by the management is a fair
The Off(clr otﬂf%r::ﬁ!:i:r w? 12;00d pottion of the amil;xblg surplus. g:;
one and W . . s of 3% months” basic wages.
management ha.\"eyai;:::td'\;}?:I;Erl;};)::;;:uif order the furtpcr 1)2‘:\’111(‘311t of
nmnagcmtili‘t bpll\:c) \mgcg as bonus for 1955, There 1s no justification to

onths bas agces .
:l\ica:i costs of the proceedings to the ‘Umon" e vere setelod for

4. On these contentions the following Issues were s
enquiry : ‘orkers are itled to any additional bonus for

(1) Whether the workers are enti
the year 1953~? what 15 the quantum to which they are entitled ?

5 (z;clf(:s(LJ m(ld 2. It s now settled lay that rhed\'t'o'rkirs (:S:
oncern are >' titled to a pavment of bonus if two con 1.nc,)n.i (.'. N
eeth are o s are (1) the existence of a gap between thc hv_mg wage
Those Condltloni lu, said to the workers, (2) the availabl.hry O.f a surplui
and the acrAuaI \k.ao}u I.;qr in question after mecting cortain prl()r.d.lﬂl'gt‘»\
i the profies fo: rP7mll§l3‘011c11 decision of the Labour Apbcllzlft‘ 1 nbuni“
d dm\ﬁ'byli'};;[oul':zcrv Association, Bombay v. Rashtriva "Mill  Mazdoo
reported 1n ey A
Sgrjzgh, Bombay, 31950]} 2EIR. 1](07;}] management that the workers are

6. It s not the case o . are not entitled to any
getting living wages and théti rl;terili?zrre dtllzfj fs an available curplas for
lwonu§~ The mmmﬁe:;el\i-ror(;:etls tor bonus. The dispute between the
mesting the deman s vound the question relating to the quantum ot
parties really CC(;ltCFIL~ Exhibit M-1 is the balance sheet and profit and
bonus to be awar ? >' vea‘r 1955. From the figures in this doqm)ent, the
loss account for tTﬁ 1-’ : mt“cmem showing available surplus for thc._vcar
managemenﬁ I),repz]’f;k;d“ ;q Ex. M-d. Though the correctness of t.he
1.935 ?llixcilrtllf met(hod of calculating certain items in Ex M-4 were :115;
neures @ Ramanujam, who appeared for the workers at .tl)c time ©
puted by.Mr. : ,( 1 that he would rest his case on the figures men-
the e N StdtcLd that 1t was not necessary to go into their correct-
tioned m.E?(v M'j fllnows' that there s an available surplus of Rs. 3,46,969
e Exllll‘.lt'M‘f br] th‘e prior charges out of the gross profits of 1955.
e I;r(')w?lmgch?xm statement the Unmion put forward a demand for ten
Though 1n the clarms state
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that this mill paid 1ts workers 35 per cont. o the basic carnmgs as bonus
for the vear ending 3Ist March, 1956, Exhibit M-7 is the Directors’
report and statement of account of a mill known as Rajapalayam Mills
Limited, Rajapalayam, Ramanathapuram district.  The profits of this
mill were according to this document Rs. 8.84,631 and this is admitted by
both sides. It was also mentioned to me by both sides that this mill
paid its workers a bonus of 371 per cent. for the yeariending 31st March,
1956. Exhibit M-8 is the report of the direcrors of Madura Mills Com-
pany Limited. Madurai.  This is also a very big concern, vunning four
mills.  For the vear 1955, in spite of its huge net profit of Rs. 44.20,000
and odd they have paid only a bonus of only 33-1/3 per cent. to its
workers. The quantum of bonus paid by this concern to s workers is
not disputed by Mr. Ramanujam. It 1s the contention of Mr.
N. R. Srinivasan that the Tribunal should rake into account the bonus
paid by other mills in the same district and which are equally prosperous.
It is his argument that if bonus is paid at an excessive rate to the workers
of one of the mills in the same region it s bound to cause a disturbance
of industrial peace and harmony amonyg the waorkers in the same indus.
try.  He, therefore, wants bonus in this case to be fixed at a rate paid
by ane of these three mills.

8. Though the bonus pavment of the nther nuflsin the same region
can be taken into consideration by the Tribunal in fixing che bonus of a
partrcular mill, 1t 18 not the deciding factor.  Just as Mr. Srinivasan
wants mce to consider the case of Rajapalavam Mills i Ramanathapuram
district, Mr. Ramanujam argues that 1 should take mio account the
award, Ex. W-1, which has given 50 per cent. basic wages to the wor-
kers of 21 mills most of which are in the adjotning district of Coimbatore.
Tt 1s well settled Taw that the quantum of bonus should mainly be decided
on the basis of the available surplus and this is conceded i the counter-
statement.  Admittedly, even according to the management’s case the
surplus tor the year 1955 is Rs. 3,46,969.  The rotal basic earnings ot
the workers for six months admittedly come to Rs. 1,20,000. It is not the
case of the management that a payment of six months’ basic earnings is
not necessary to fill up rhe gap between the living wages and the actual
wages. They do not contend that the award of a lesser quantum of
bonus would completely fill up the gap. ft cannot be denied that the
large profits ecarned by this concern during 1955, was ducro the efforts
of the workers to a large extenr. It must also be remembered that the
management will be entitled to a rebate mnr the mcome-tax payable by
them to the extent of 7/12th of the total amount paid as bonus. [t is
not in every year that such huge profits are earned enabling the workers
to get a decent bonus. I am unable to find any valid reasons to reduce
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the labowr force s adjusted according to its requirements and if in making such
adjustments there is no want of bona fides, the Industrial Tribunal would not
be justified in interfering.

In order to claim retrenchment compensation under section 25F of the
Industrial Disputes Act. 1947, « workman showld have worked for 240 days
during a period of 12 calendar months.  Two conditions must be fulfilled by
a workman before he can claim retrenchment velief, one being that he must
have put in service for 12 calendar months and the second being that he must
have worbed for not less than 240 davs dwring those 12 months

Adjudication No. 12 of 1956.
K. L. Joshi for the management.

Rasiklal Mehta for the workmen.

AWARD.

1. The following dispute is referred for adjudication to this
Tribunal :

The workmen who have been retrenched by the notice dated 24th
September, 1955, ot Mahendra Glass Works Limited, Morvi, should be
re-instated with full compensation for their lost days and their services
should be treated as continuous.

2. The workmen who are affected by the notice dated 24th
September, 1955, were 38 in number. Their list is given by the Company.
Itis Ex. 11. Al these workmen were discharged with effect from
10th October, 1955, by the notice dated 24th September, 1955, In the
notice Ex. 26 it is mentioned that the glass melting tank furnace
installed in October, 1954, had become old and required to be replaced by
a new furnace, and therefore the 38 workmen who were employed on a
temporary basis when cthat old furance had come into operation in
October, 1954, had become surplus. On this ground they were informed
that their services would be terminated with effect from 10th October,
1955. According to the Company. the furnace which was installed in
October, 1954, was a little bigger with larger output, and therefore
additional men had to be employed for temporary increase in production.
The Union has contended in its statement of claim that all these 38
workmen were employed for doing work of a permanent nature, and
therefore they should have been made permanent after they had put in
240 days’ work. It was denied that they were employed temporarily or
that they were employed for doing work of a temporary nature. It was
also contended that during the pendency of Adjudication No. 5 55 these
workmen were discharged without the previous permission ot this
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that as they had ner pur tr

The Company, therefore.
considered s temporary,

they were lLiabl

an ade per

10Ut Notice.

ways
. and therefor,
It was also Contended
ervice, they Were not

10ne year's
ent relief under

1. Insupport of
produced oral and {

continuoyg g
ection 25F

their respective conteng
Ocumentary
gave evidence before me, hyy |
were employed as tempor
right up to the date ¢l

entitled to retrenchy

roth admitreq in

1Y Were retrenched The

no ume two furnaces were op
v

that only two months before th
installed.  They also admit

new furnace was }

ey were em

ployed, ¢y
ted t}

€ new fyr
. Nace
‘ at on the date they were disq
RING CONStrucred and that - el
ton. It therefore, appoars ey id 1ee 18 noy
. e .
Union  thar cthese 33 [c¢ prod

was
arged, ,

ew furp in op
era-

en from ¢, ev

workien

. uced b
Were i ¥ the
December, 1934, 0na ¢ MPOTAry hac © Mployed i N()Vemb
ecember. 1954, ona temporary Dasts becayga A new fy er and
at about the tine they n

Yele appointed,
working 1a the Pucking ey

because there

dCe was
I rkn
artment hag adimiceeqy that len
WS ICrease i PdeuctiOn

doubted that a new fury

HACe wWas installed shortly
men were employed, and thejy

Nstalled
who was
t canng -

before ¢p,

, : tappointment became n e 38 work-
was some 1ncrease in producrioy That there was | eCess:aLy 35 there
ts clear also from the balance-slieet for the Year ;gcrease n Productiop,
duced by the Company. Both the workmen whogay 5.5‘ » Which g pro-
doubt stated thar the turnace whyich was ing eevidep

were emploved. was smaller than the furnace
company nas submitred the Stitement g, 12 showi
Aede ving

now ;
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he old and the new tfurnace, and as agaipst this sr.ffte‘n?en)t
o borb‘ - ‘ able to produce any evidence showing that this state-
the o et ?i ‘L\'«* tlvmrefore no doubt in holding that the company
mem')s ”‘Cor“"Ct" 'nme:pcrimcntul measure a bigger furnace to mcerease
e ”‘“““?d ‘1? dl it \V\"lls' therefore that 1t became nece,\'s;:ry t9 em-
e pr(’duCthV' dr‘Krkmcn in November and December. 1954, It can
b 'these 38’1 r/flnt ;}1esc 38 workmen were employec? temporarily
tht’“@m"t‘}b" :‘;; cecmp’or'xrv increase in production. Thel\Company was
e inc ins them as temporary workmen.
Chﬂeforcbl'mt'lwrl?ngt:;;chi:sliil) joubt that atter rhese 33 \\'()r';{tnc;\ were
b s e ave been employed in any of the (cpart"-
rerrencliec, o !?e*w' \Zorili::g?;\;bi;: faétor)' has stated this ‘in his
mets. T iditm?on 1;'15 also not been able to show by any - evidence
evidence. un t' 1":”‘) empioved after these 38 workmen were xltscllergéd.
thac e handb’ | 'L'r‘bkm °n \\:erc made permanent after chese 38 wor.km‘rsn
e t“‘(e dm? v ler "qurthcr true that these 5 workmen were )llil-lolj
were dischargec d h‘318> workmen. But it was cxplained by the uctm%
o e retr‘enche actor that these D workmen were cmplo.yed ‘as
manager of the factolt 1 - a blower, whereas none of the 38
ces to learn the work of a blower, o e of e
N kmen were either working as blowers, or were le ‘1 y
rerrenched f"of mt'*‘ It cannor therefore be said that the company 1‘a‘)
o Wourik o bioi‘:bllz;bour pracrice by continuing 1n cmploy;nent tl!:at,
adopeed any i o - srmanent later on. 1t also appears
mprentice, 8 m;‘k”‘g }tllllzmb‘:erle::i;tploved by the company and
that 8 of the 38 workmen have ' va T{mrc e o
ate ('Jf d'lem hl?l\'m L’;i’; ZEZS: 3%\2:22;{;1@\ were either victimised ior
“mt“‘“alsdtor hnoior?lgacti;itie: or were retrenched from some ultenc{:
e e -an ha > a suspicion rhat they were retrenc -
moriw.’ . thel'fnob;m;i;j‘“ ill(::: arht];pnmy not complete one year of
L:{)ntlxnltlx:fxi :lerxlxti ‘ But 1t the company c;'m lcgititgajt:’ly do 1t, there
t\'ould be no justification for du-ec.tmlg 1t to r;n;:mt;tth;n ,manaqer -
g also appears from the evidence o the 18 anage )
‘he “:)'mpl':n:/l is \\'p(jrking continuously 1n loss trom 194}9 on‘::(ll:ng 'T}:‘d
e ing '1 > year in which the higger ft.u'nace was operating b
o Nj fore it became necessary tor the company to instal
;‘”C""’“SC?' e th”ii (\)zliew of this circumstance also I would not be justi-
.maller furnace. ' ould s
;irzjalni;rdirecting the company to relnstate them, 38 \\101.1\1:11:;:“ .
L 7. As regards the contention of the ux;"oni':t;tm N\(; s
. retre ‘hed during the pendency Qf Adjuc 1c‘. ! N
O o o is is not an application under section 3 ,a' :
enough to 52y that 1 n (nrwned in the dispute in that  adjudica-
o Ef e z:l-:xl\l;?rzll\:;\x\iPCSef‘ehr;'e(l ta the Tribunal was about bonus
tion, because the spute

R
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for the vears 1950-51, 1951.52 and 1050.5 [Vor X111

were concerned 1n this dispute,
company's aflegation that the big .

the glass produced trom this furnace wag blackish :
manager of the company has stated in | hin
this type lasts for about 10 o 11 month
erected thereatrer.  He has also stated that dyp;
. Ting th
quality of t}y, At two or t}
roriorate Lt A 18 glass ree
Jcrbr{()rdltn\ He also admiteed thae except f:r lDroduced therefrom
15 the quality of the glass . T the [

months the qu mt_x- ot the glass produced trom this ¢ last tWo or three
to that produced from a smaller furnace Th ® Hurnace wyg not inferj

> - S - . ’ r
the written statement for the SC1apPing of the b; 18 ground urged i
untenable. However, rthe other e er f : n

. Lthe wr ground ace 15
S , g » am whol

production is substantiated by the eviden ely, the loss dye to N
- o . s ce ' over-
company was, therefore, justitied in retrench
recrulted for increasing the production. Af g the addie

months of the old furnace the

. Atter ltlollal ldb

Qi N . O

be considered to be the hest judge regardi all, the Managemeng o ur
. . ] 8 1

required in the factory, and it the 8 the nupt ould

its requirements, and if in making such adjust
bona fides. the Tribunal would fen
demand of the workmen, there

t there ;
not be iperic: € 1s
(oo ¢ ‘Justmed in int s
erefore, for reinstatemeny : erfering, The
¢ 1T was urged
_ on
workmen should he paid tetrenchment Lbe}
‘ e
company has submitted the statement tef
men during the period they were
Ex. 24 Tt s clear from this statement t}
worked for more than 240 days. But at ex
these 38 workmen were in the emp] © IS equally clear
calendar months. From tlie statement Ex ] - tthe ¢,
employed betore Ist November, 1954 and. 11 - bpea
~tober. 1955 s : ' all ,
October, 1955 It 13 therefore clear that Were dig
calendar months. 110 one khad p th

But it was
as urged o t R
n behalf of Setvice §
when a workman has : a . or 12
as not put in ser union that o <

worked actually for 240 days durin
months, he would be entitled
But section 25B, which defines “one y

. . - e(
purpose of sections 25C and 25F clearly |
of 12 calendar months a workman sho }17 s dow
less than 240 dayvs. Similarly, section 25F
man who has been in continuous sery also |
bg retren.(’hed by the employer yngj] certai
with. If both these sections are theref an conditiop

8 In the alternariv

endar en

€ any period

1ce for not
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of the legislature clearly appears to be that a workman must have put in
cervice for 12 calendar months before he can become entitled to
retrenchment relief under section 25F. It would appear from section
25B that two conditions must be satisfied by a workman before he can
claim retrenchment relief under section 25F, one being that he must
have put in service for 12 calendar months, and the second being that he
must not have worked for less than 240 days during 12 calendar months.
Only when both these conditions are satisfied, a workman would be
entitled to retrenchment relief under section 25F. As one of these
conditions has not been satisfied by any of these 38 workman, none of
them were entitled to any retrenchment relief under scction 25F. The
company was therefore not bound to pay any retrenchment relief under
section 25F before retrenching them. This view was also taken by the two
learned Industrial Tribunals of Bombay in the two awards one published in
the Bombay Government Gazette, Part I-L, dated 7th October, 1954, at page
2734, and the other published in 1956-1 L.L.J. at page 634. In this view
I am unable to direct the company to pay any retrenchment relief or
compensation to any of these 38 workmen. The demand 1s therefore
rejected. No order as to costs.
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MORVI ELECTRIC WORKS LTD., MORV]

THEIR WORKMEN.
Shrt N. L. Vigs,
Tuly 30, 1957.

Boxus— AWARD OF— PRINCIPLES - DEMaxp FOR Box
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Fav s - ! o onhc s N

I'n the case of a senu-gorermmnent clects i supply indortaema hich is /uH.Z.;[

. : i : TR ¥ oS Credasor ,

mg the rates of wages laid down by the Electnicity Board. it is only reasona de
that the leave rules as laid doum by the Electriciey Board should also be followe

Adjudication No. 83 of 1955
K. L. Joshi tor the management.

Rasiblal Mehta for the workmen.

AWARD.

| The followmg dispute i« referred tor adjudicanon  to this
T“bl(){])aif‘lmms, All the emplovees of .rhc (‘nmp;n‘._\; s}:’\uld{ l;:;—)p;:};i
adequate honus far cach of the tinancial vears 1951-32 and 19952-53,
without attaching any condittons o 1t i e 13
(2) Leave, @) Sich Leave. Al the emplovees should be ,,1‘(111 &‘;
& wick leave with full wages or salaries tnclusive of dearness  atlow:
da-\‘\)'\;c e\ rv vear. The gk teave should be allowed to be accu-
ance) for cvery year :
3 vears
m“!amk:if’)m(fi.w}c(c(?l[:é’az'e. Al the emplovees of the (fn'mpag_v Sh\j‘d.}tl b\i
gmmcdb 15 davs casual feave with full wages o calaries (Inclusive ot
9 ance) for every yeal.
dean;“ ;)]1():\11?1'(1;;\10f( 1.. The Merw }Liccil'1c1t)r' Works Ltd.:,_ i\lmu }1;1»
elecrri'c power house at Marvi, and the Lovernment holds A ‘ikll u,fn .
nf'rvhc shares of the Compaay. It was St;\tcd';\‘\ th‘c hearing t}&tr‘a rc‘i
the Electricity Supply Act of 1948 has cmnc'mm foree dcgﬂcufm?nlxl
being debitcd according to the rules prescribed by f'ha; ,t'w\:;z;l tﬂi
dividend is also being paid to the share bnldcrs' M accot( @nfu. i the
provisions of that Act. The workmen hnve‘ claimed bonus (;1 ltjllp }‘esl :
1951-52 and 1952-53 on the ground that their wages are TnlvllC 7 be _(;“ 0 e
fiving wage standard and have cherefore urged that r(,) ﬁ;l dup} \t‘n{ :az
¢hev should be paid bonus out of the surplus on the tl.adn% u;nL ts ¢ 4
the'sc vears. 1t may be mentioned that the \\;orkmcn had d,(“mt'f'. ;(m}tf
for t};c vear 1950-51, and ax the Compaz}}" had not c(m‘mhcd ‘\\w ‘,r__“,b
demand the dispute was referved to this T t'lljfllllnl tor ndmdu;‘\‘r?on: ‘I‘h‘]h
reference was numbered Adjudication ’i() 3,':7:3 and award \\ .\s{ml‘u c 1m
that adjudication on amd November, 1953, wmfh was pub]()‘i]’;QQ 1[” the
Sawrashtra Govermment  Gazette, dated  29th November, 1¢ ).. ”tv mqyl
further be mentioned that for that vear the C()n)p;u);\‘ had m'tlgﬂlf\npfm
bonus equivalent to oue month's basic \\jagcs. But n tFmt ‘\; J\lu,ud_}n?_n
the demand for additional bonus was rC]‘CCth on the ground that there
was no surplus after meeting the prior charges.

Against this award an appeal was made to the lLabour Appellate
Agains ‘
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Tribunal which was numbered as 8:34. Decision 1N that appeq| was given
on 17th January. 1936, and 1t was published | Saurashtra Gopeyn.
ment Gazette, dated 24th February, 1956, 3¢ Page 220, 1, appeal also the
claim of the workmen for honys for 1950.51 wa

ted on the ground

pany did nee accer
lispute about bonus for these twe v
@

4. The Union 1 irs statement of
g results of thcs%‘ two vears |
mecting all the prior ¢h
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arges, there wys sufficient surplus i both the
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.el Obrection 1< also rawsed to the amounts deb;
.

managing agenes commifsmn and  office

Union. commussion and office allowance should be alloweq in accordance
ectriciey Supply Act, 1948 . .

ance with the agreement between the Company and ¢

Stmilarly for the vear 19352353 the uniop hag

engines and Rs. 6,000 as m
commission and office alowanee <hould hot be al]
according to the Union. only Re 055 lacs
cration.  The Union has aleo con

<should be made. as no INcome-tay

with the provisions of EJ
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owed.  Fpp th
1w0ul
tended thae no
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~tatement the
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ary ob

mamtainable. as the dem:

5. In the writren

Company hag raised th
bonus for 1951.5

I Unugya] delay.
1as contended that there
any of these two vears. ap consec

Company has claimed Rs. 072 1
the ground that in accord Bench decis;
Appellate Tribunal sratue ,

a

deprecia_
owed. Sim;

annuyal Provision
mMe-t

lacs are claimed for both the ve
C N

ars as
discarded engines.

Provision for ineg
rupee and dividend at the
Rs. twelve lacs are also ¢l
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; are claimed for both
icity Supply Act, 1948, Rs 035 lnCS‘ i;‘e;tl‘ of the plant,
of the Electneity m::)r. rehabilitation and "C}-ﬂftfcﬁ’i_ﬁ} as interest at
the years as ;»rc)\rlf\‘ltflllgslvﬁz and Rs 013 hm}rol 5 ):tll If all these
and Rs. 012 lacs m.lv n;es‘ employed as workm% L.dj{ it is obvious that
4 per cent. on rhe_uiz b;' the Company are alfo'\\ L;yme“t of bonus.
prior charges claime lus in any of these years tor p I the parties and
there would be no gurlp ) statements were filed by.b'm ‘ application tor
6. After the \\:rlft;’: ;mei”ed‘ they made a Jon)lftﬂ‘u}; reference to
necessary statem.cnt: \f e\\qu;clk are the subject murtcrt(her named by the
referring the dISl)LlfeS\qxlieci by the Union and (;the two arbitrators
two arbitrators, Om1~ I(qﬁz'ced that in the event O{ be wiven by this
Company.  They Jbo i:lent the final deciston z:}in Kunxrilal Shaly and
not coming to any ll.g;,ek@ with this settlement 3 l-x,wedcd to hear the
Tribunal. In accoul (m‘; -« arbiteators, and. they ’In::ot_ this reterence.
Shri Ganpule were mmf‘k \\\'hich arc the subject m&f :1 agreed decision,
parties ofn thg dlsplu)rtrbitri‘mrs failed to come ,m,:“il t: ehis Tribunal
After two sittings the ¢ submitted their separate “l“;\i% | veference.  Con-
wnd COHSC‘luery lt'hfwy;c the subject m‘(?tlzel;] 0tthct I;:;rties and also took
on the demands which @ sentatives of both the

o wwhitrators.
s repreos . 1 bv the “Lblt
, ard the ret o sitted by
sequently [ hea he separate awards subn
3 > [sepatratd
. onsideration the s
into conside

. : > Company
- . - ! b_V the Co
ised as a preliminary Ub]‘ljmot be entertained
irs int raised as e s n e
7. The first poﬂ{)t lated, and theretore >hogfﬁcu of the Company
< belated, « , , an
is that the demand 1; as stared by the Labour s made for the first
. . X t was St , sars wa 7 e
by this Tribunal for bonus tor these two y¢ ber. 1954, He, therefore,
that the demand fo ;1 28, dated 25th Decem j:)‘ :19 made 17 months
>0 X, &0y . \—()-SA.»\\Y“ ¢ ~ )
time by the lettes and for bonus for 1952 S ehat the financial
urged that even the dem‘r It may here be ment;om,fm‘ o hat the
Fthat year. . t ia theretore >
after the close of tt v closes on 31st July. 11; 1ft s of the vear
any h ths afte | l o

the Comp , sarly 17 mon o demand w:
year of s written nearly 17 mc thac the ‘

Ty, 28 was v shalf of the Unic e of the
letter Ex. 2 . Jas UT sed on beha 3  of the directors ‘
1952-53. But it v“ab ~i“n‘i Gaanpule, who s om“gs o emand before
made earlier but 1t was Leqted the Union not to PIU1 for bonus for 1050.

S A . _
Company, who had reau the Tribunal on the dunqlbﬂion that the final
) . e N .
the award was given by lained on behalt ot tlht given by the Labout
. ‘a8 expla ~ _ was > ;
51. Further, 1t was e L{bout bonus for 1950 5! cherefore. it can hardly
T . > dispute a nd. ; rdly
decision in the disp 17th January, 1956, a ‘0 subsequent vears was
Appellate Tribunal on d for bonus for the tw e Aot
be said that the demallh e is considerable for;L Untion had writeen
; er
belated. In my wiew htz Union. [t appears thi; t;j the manager of the
advanced on behalf of td 24th November, 195 i951 50 was made. In
the letter Ex.- 42, 'ditedemand for bonus for_ > Company wrote the
Power House in whic te Flectrical Engineer of the C
: ter the E
this letter
reply to
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letrer Ex. 43 dated 30¢h November, 1953,

Unior: o wair i) the award
made. This would o]

In which he requested the
he demand for bonug for 1950.5] w

A1t was at the request of t|
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on t
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e COI]]DHH)’
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That ting) decision was
Even before that final
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demand for bopyg for 1950.51
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ad Writter 28 informing the
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1ot abandoned jrg el
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al bonus for
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Appellyre Tribunal i, the
reported in) 1934 11 LoL .
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claimed by the Company in the dispute for bonus for 1950-51 and 1t was
allowed by this Tribunal in the asard given in Adjudication No. 3/53. In
appeal the Labour Appellate Tribunal also allowed this amount. I there-
fore, see no reason for disallowing this amount to the Company. Rs. 015
lacs would therefore be allowable for both the vears as annual provision
for loss on the sale of discarded engines.

12. The next disputed item is of dividend on the paid up capital.
The Company has claimed Rs. 0'72Tacs as dividend at the rate of 6 per.
cent. on the paid up capital of Rs. 12 lacs. But from the balance sheet it
appears that shares of the value of Rs. 4lacsare 4 per cent. cumulative
preference shares, and the remaining shares are ordinary shares.  Conse-
quently the Company is entitled to only 4 per cent. on Rs. 4 lacs of the
paid up capital. As regards ocdinary sharesit was urged on behalf of the
Union that only 5 pet cent. should be allowed as dividend and not 6 per
cent. According to the provisions of the Electricity Supply Act. 1948,
it is true that dividend at the rate of 5 per cent. on the paid vup capital
has to be given. But in the above referred to Full Bench decision of the
Labour Appellate Tribunal it is held that dividend upto 6 per cent. on
ordinary shares can be allowed for the purpose of bonus formula. In the
circumstances of this case, I feel that not more than 5 per cent. should be
allowed as dividend on ordinary shares of the value of Rs. 8 lacs.  The
total dividend allowable for both these years would therefore come to
Rs. 0056 lacs.

13. The other disputed items are, (1) provision for income-tax at
7 annas in a rupee though no income-tax is actually paid, (2) provision
of Rs. 035 lacs for rehabilitation and replacement of machinery, and
(3) interest at 4 per cent. on the reserves employed as capital. As
regards the Company's claim for provision for rehabilitation and
replacement of the machinery it is enough to say that the Company
has not produced any satisfactory evidence in support of the claim.
Only the statement Ex. 11 and copies of certain correspondence
have been filed by the Company. No one was examined to prove
as to what the value of the block was when acquired, what is its
present value and what would be its normal life. In the calculations
given in Ex. 11 a multiple of Rs, 125 lacs Is taken not only for
the machinery which is of no more value than Rs. 6 to Rs. 7 lacs
but also for buildings and other articles. Even for buildings period for
replacement is given as 20 years. The whole basis for the calculations
given in Ex. 11 is therefore wrong, and no satisfactery evidence is pro-
duced in proof of the Company’s claim. When that is so, no amount can
be allowed for rehabilitation or replacement ot the plant. That was held
by the Labour Appellate Tribunal in the decision reported in Bombay
Gas Co. v. Their Workmen, [1955] 9 F.J.R. 341.
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this view Shri Meher has taken a different view in his award publishe d
in the Bombay Government Gaczette, Part I-L. dated 17th January, 1957, at
page 365. But it is not necessary for me to express any opinion one way
or the other, as, even without making provision for income-tax at 7
annas in a rupee, there is no surplus on the trading results for any of

these two years.
16. The calculations for the purpose of bonus for the years 1951-52

and 1952-53 would therefore be as follows:

1951-52 1952-53
Rs. Rs.
1.56 lacs gross profit. 1.53 lacs gross proqit.
Dedust o072 lacs statutory deprecia-  Deducl o7z lacs statutory deprecia-
tion. tion.
0’84 lacs. o081 lacs.
Deduct 0°56 lacs dividend on paid up Deduct 056 lacs dividend on  pad
capital. up capital.
028 lacs. 025 lacs.
Deduct ooy lacs income-tax actually Deduct o135 lacs loss on discarded
paid. engines.
o021 lacs. o'1o0 lacs.

Deduct o'15 lacs loss on sale of dis- Deduct 007 lacs contingent rescive.

carded engines.

007 lacs. )
Deduci oG lacs contingent reserve.
Surplus. Nl Surplus. ©o'03  lacs.

These calculations would clearly show that there was no surplus in the
year 1951-52, and there was a surplus of Rs. 003 lacs 1p 1952-53 without
making provision for the income-tax. But even if no provision for
income-tax be allowed, the surplus of Rs. 0°03 lacs 1s so small that nothing
can be directed to be paid as bonus out of that amount. In the result
the claim for bonus for both these years is rejected.

17. Demand No. 2—~The workmen have demanded 15 days’ sick
jeave and 15 days casual leave ina year with the right to accumulate
the sick leave for 2 years. At the hearing it was stated that the em-
ployees are being given 30 days leave every year with a right to
accumulate it for 2 years. They are not being given any scparate sick
leave or casual leave. At the hearing the representative of the Union
urged that the different kinds of leave allowed to the employees of the
Saurashtra Electricity Board should be allowed to the emplovees of this
Company. In support of this cantention reference was made on behalt
of the Union to an award given on the basis of a settlement by this
Tribunal, But that award was given in a dispute about the wages and

dearness allowance, and there was no dispute about leave referred to
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[In THE INDUSTRIAL TRIBUNAT, RATKOT.]

PARSHURAM POTTERY WORKS LTD.
v.

THEIR WORKMEN
Shri N. L. Vyas.
July 31, 157

BONUS—AWARD OF—PRINCIPLES--WORKMEN  SATISFIED  WITH
BONUS VOLUNTARILY GIVEN BY EMPLOYER—DEMAND FOR FURTHER
BONUS AFTER 2 YEARS—IDEMAND RAISED SUBSEQUENT TO AWARD OF
BETTER BONUS IN ANOTHER CONCERN-—DEMAND, WHETHER JUSTIFIED.

Where the workbmen of a concern were satisfied with the bonus voluntarily
given by the management, but two vears and four months after the closing of
the accounts of the vear. the worbmen raised a demand for further bonus when
they came to bnow that as a result of adjudication the worbmen in some other
concern belonging to the same emplover had obtained better bonus, Held, that
the worbmen were not justified in raising the belated demand for bomus and that
the Industrial Tribunal would not entertain such a claim

Adjudications Nos. 100 and 101 of 1956.
K. L. Joshi tor the management.

Rasiblal Mehta tor the workmen.

AWARD.

1. Reference in Adjudication No. 100/56 was made ¢o this Tri-
bunal at the instance of Wankaner Pottery Kamdar Mandal, Wankaner,
which is the Union of the workmen cuiploved in the factory at Wanka-
ner of the Parshuram Pottery Works Led.  The dispute referred for
adjudication is about bonus for the vear 1952-53.  Reference in Adjudi-
cation No. 101,56 was made ac the instance of Pottery Kamdar Sangh,
Morvi, which is the Union of workmen employed in the factory of the
Parshuram Pottery Works Ltd., at Morvi, By that reference also che
dispute for bonus for the year 1952-53 is referred for adjudication to
this Tribunal. As both these factories at Morvi and Wankaner are
owned by the same Company, and as the dispute is for bonus for the
same year, I am disposing of both these references by a common award.
I have adopted this course, because there is no dispute that one single
balance sheet is being issued every year for all the factories of the Com-
pany including the factories at Morvi and Wankaner. There are tyq
other factories of the Company, one at Thangadh and one at Dhrangadt,ra.
It is, therefore, obvious that for granting or refusing the clain {o, bonus
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Labour Appellate Tribunal it was stated on behalf of the Company that
it would not press its appeal provided the calculations in the statement
prepared by this Tribunal for the purpose of bonus were not considered
as binding on it. It was also stated that for industrial peace and as the
amount payable was not more than Rs. 3,000, the Company had no objec-
tion to pay bonus to the workmen of Dhrangadhra factory at the rate of
two months' basic wages. The Labour Appellate Tribunal has observed
in their decision clearly that the award regarding bonus of the lower
Tribunal was up-held not on merits, but because the Company had agreed
to pay bonus at the rate allowed by the lower Tribunal.  But it appears
that when on ld4th May, 1956, the Company did not press its appeal
regarding bonus before the Labour Appellate Tribunal, the Unions of the
workmen of the Morvi and Wankaner factories decided to claim
additional bonus, and with this end in view they wrote letters dated 4th
June, 1956 and 5th June, 1956, to the Company demanding bonus for
1952-53, at the rate of two months' basic earnings. It would, therefore,
appear clearly that the demand was made for additional bonus by the
workmen of the factories at Morvi and Wankaner only afrer the
Company had declared before the Labour Appellate Tribunal that for
certain reasons it did not propose tc press its appeal regarding bonus.
Meanwhite, as I have already stated, the workmen of both these factories
and also of the factory at Thangadh had accepted without protest bonus
at the rate of one month’s basic earnings not only for the year 1952-53,
but also for two subsequent years. Bearing in mind these undisputed
facts, the preliminary objection urged on behalf of the Company that the
claim is belated, has to-be considered.

4. As it appeared to me on the preliminary objection urged by the
Company in its written statement that the claim was made after conside-
rable delay, I decided to hear the parties on this preliminary objection.
[ have now heard the Labour Officer of the Company and also Shri
Rasiklal Mehta for both the Unions. No oral evidence was produced by
either party. As already stated, the written demand for bonus at the
rate of two months’ basic earnings was made for the first time by the
workmen of these two factories in June, 1956. The Financial year of the
Company is from 1st August to 31st July. The year 1952-53, therefore.
closed on 31st July, 1953. [t appears that the accounts for that year
were audited by the chartered accountants on 10th December, [953. It
further appears from the balance sheet for this year that the accounts
were passed by the share-holders in the meeting on 22nd February, 1954.
It is, therefore, clear that the accounts were finally closed on 22nd
February, 1954. The claim for additional bonus for this year was, there-
fore, made 2 years and 4 months after the accounts were finally closed.
This delay, on .the face of it, is considerable and if no satisfactory
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“the appeal 1s ordered to be dismissed without prejudice to and leaving
open all the other contentions of the Company as well as of labour as to
the figures taken into account by the Lower Tribunal in applying the
Full Bench formula in the present case.” In view of this decision 1t
would not be open for me to allow the workmen of these two factories
bonus at the rate of two months basic earnings merely because the
workmen of the Dhrangadhra factory have been allowed bonus at the
rate. But I would have to go into the accounts tor that year fully to
satisfy myself that there was surplus in that year after meeting the
prior charges which would justify the payment of bonus at a higher rate.
That would mean that the accounts which have been closed for more
than 2 vears would have to be re-opened and examined and the decision
would have to be given anew. Again, there is always the possibility that
I may take a different view on examination of the accounts from the one
taken by Shri D. L. Master, and, i that event, [ would not be justified in
awarding bonus to the workmen of these two factories at the rate of two
months’ basic earnings merely on the ground that the workmen of the
Dhrangadhra factory have been allowed bonus at that rate. I therefore,
do not consider this circumstance as a sufficient reason for making the
claim late.

7. T am tortified in the view 1 have taken by the two decisions of
the Labour Appellate Tribunal reported n 1952-11 L.L.J. at page 183
and 1954-1 L.L.J. at page 21. In the first casc the bonus was paid to
the Calcutta emplovees of Caltex India Ltd. for the years 1946 to 1949
at the rate of one month's basic wages. That bonus was accepted with-
out protest. Subsequently, after the Bombay employees of the Company
were awarded bonus at higher rate, claim for additional bonus for these
years was made by the Calcutta employees of the Company. On these
facts it was held that the demand was made very late, as it was made for
the first time on 5th November, 1949, and therefore the Tribunal refused
to entertain it. In the second case the employees of Burmah-Shell Co. in
the Madras State had claimed bonus for the years 1947, 1948 and 1949
at the same rate as it was directed to be paid by the award of a Tribunal
to the employees of the Madras branch. This demand was made for the
first time on 21st September, 1951, that is after the decision of the
Labour Appellate Tribunal in the dispute for bonus for the years 1947
to 1949, between the Company and the employees of the Madras branch.
On these facts it was observed as tollows at page 26 of the report :

“In the present case the claim was preferred as already stated on
21st September, 1951, after the workers in the branch office had been
awarded bonus for the relevant years and the same was confirmed by this
Tribunal on 27th July, 1951, (vide 1951-II L.L.J. 350). In our opinion no
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Where certain emplovees are emploved substantially i corvecting proof s,
the mere fact that they assist in proof correction by reading fv'om‘ the
original at the stage of rough proof. or that they /zf{zr*e le..-s‘ser cducational
attainments. or that they are designated as ** copyholders ™, will not take them
out of the category of * proof readers.” |

In the absence of any statutory provision as to the relief to bcﬁgrantcd tg
employees who have been madc to work orertinie in contravention of the prolw—
sions of law, the Industrial Tribunal is competent to award monetary compen-

sation for the extra work done.

Writ Petitions Nos. 263 and 383 of 1957.
R. Ramamurthi Aivar. K. Sundararajan and V. P. Raman tor the

petitioners.

M. K. Nambiar for S. Mohan Kiumaramangalam and Ismail for
Swecial Government Pleader for the respondents.

JUDGMENT.

These two petitions seek the issue ot writs of certiorarn to call for
the records of the Industrial Tribunal, Madras, and set aside two awards
passed by it in which each of these petitioners is interested. The manage-
ment of the “Hindu Madras are the petitioners in W.P. No. 263 of
1957 while W. P. No. 385 of 1957 has been preferred by the management
of the Express Newspapers (Private) Ltd.  The common question that
arises in both these petitions is as to whether proof readers employed
in their respective establishments are working journalists entitled to rh‘c
benefits conferred on this class of cnmployees by Chapter Il and m parti-
cular by section 6 of the Working Journalists {Conditions of Service) and
Miscellancous Provisions Act (45 of 1955), to which I shall hereafter refer
as the Act. ‘

1 shall set out a few facts to explain the dispute between the parties
and the precise points arising for decision in these petitions.

Both the “Hindu" as well as the Express Newspapers Ltd. have on
their permanent staff the necessary number of * proof readers.” Under
the conditions of service which prevailed before the disputes now
referred to the Industrial Tribunal for adjudication arose, these cmployecs
were required normally to work for 8 hours every day and six days in
every week. In other words, they werce required to render 48 hours
work in every week of seven days.

While things were in this state, the Working Journalists (Conditions
of Service) and Miscellaneous Provisions Act (Act 45 of 1933), was
passed which received the assent of the President on 20th December,
1955, when it came into force. Its preamble recited that it was enacted

."to regulate certain conditions of service of working journalists and
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relating to the Express Newspapers Ltd. The Tribunal heard the two
disputes together and by a common order dated 2lst January, 1957,
upheld the case of the Union that proof readers were working journalists
within Act 45 of 1955, and awarded to these proot readers compensation
in the shape of five months’ wages for the extra hours of work during
which they had been compelled to work from 20th December, 1955, to
the date of the award. It is the validity of this order of the Tribunal
and the awards that followed that is challenged as illegal in these writ
petitions.

Three points were raised by Mr. Ramamurthi learned counsel for
the petitioners in W.P. 263 of 1957, (1) that the Tribunal erred in
holding that proof readers were working journalists, (2) that assuming
that proof readers were working journalists and entitled to claim the
benefit of the statutory condition of service as to the hours of work
fixed by section 6(1) still the Tribunal had no jurisdiction to award
monetary compensation for the extra hours of work that had been
rendered by these workmen, and (3) that the Hindu Newspaper employed
in its proof-examining section two classes of workmen, one designated as
copyholders and the other proof-examiners, that the reference by the
Government to the Tribunal for adjudication was concerned only with
proof examiners and the Industrial Tribunal exceeded its jurisdiction in
treating the reference as extending to copyholders also and in awarding
relief to them as well. The first two points are also raised by the
Express Newspapers Limited, but, in their establishment there are no
workers designated as copyholders and hence the third point does not
arise in regard to W.P. No. 385 of 1957.

It will be seen that the principal point that arises tor decision 1is as
to whether proof readers are entitled to be classified as working
journalists who could claim the benefits of Chapter II of the Working
Journalists (Conditions of Service) and Miscellaneous Provisions Act.

The Act itself contains a definition clause and among the terms
defined the following are relevant in this context. Section 2(b) defines
a “newspaper’ as meaning “any printed periodical work containing public
news or comments on public news and includes such other class ot printed
periodical work as may, from time to time, be notified in this behalt by
the Central Government in the official Gazette.” It is not dispuced
that both the Hindu and the Indian Express and its allied news-
papers—the Dinamani and the Andhra Prabha are “newspapers” within
thisdefinition. “Newspaper establishment” is defined in section 2(d)
as meaning :

“an establishment under the control of any person or body of
persons, whegher incorporated or not, for the production or publication
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used in the expression working journalist would imply that the person is
a journalist and it is this that is emphasised by this primary definition.
Journalist is not defined in the Act and the word has, thercfore, to be
understood in its normal etymological sense as explained in dictionaries.
The dictionary meaning of the word journalist is * the conductor of a
public journal or one whose business it is to write for a public journal;
an editorial or other professional writer for a periodical.” (Webster's
New International Dictionary). The Oxford Dictionary defines the
expression in almost the same terms. In Funk and Wagnall the term is
defined :

“One who manages, edits, or writes with some regularity
especially, one engaged in the literary department of a journal, as an
editor, reporter, etc.”

If, therefore, the definition stopped with the first limb, a proof reader,
whose duty is mechanical and whose job is just to detect errors in prin-
ting and to point them out for correction, would not be a journalist.

The argument then ran. The first limb is followed by the second
where the workers who satisfy the definition of a journalist are enume-
rated and these comprise the classes of editor, a leader-writer, news-
editor, sub-editor feature-writer, copy-taster, reporter, correspondent,
cartoonist, news-photographer and, lastly, proof reader. Until we reach
proof reader all the other types of employees have the common charac-
teristic of being journalists as ordinarily understood--those who would
fall within the first limb even without specific enumeration. If the
second limb had not included proof readers the function of that part of
the definition would have been to set out illustrations of who journalists
are or preferably be an almost exhaustive enumeration of the several
classes who were comprehended in the term journalist. But when this
point is reached, the Legislature for no apparent or discoverable reason
proceeds to include proof readers whose work is mechanical and who
therefore cannot claim to be journalists. It cannot be that the Legislature
intended a departure when it came to this last class of employees and
brought within the definition those who were non-journalists. Counsel
therefore urged that only those proof readers who were otherwise
journalists, i.e., who besides proof reading were also employed to do duties
as journalists that could be treated as working journalists within
section 2(f).

The second line of argument was practically the same as the first
but was couched in slightly variant terms and presented from a different
angle. Learned counsel urged that if the enumeration of employees in
the second limb of the definition were read in vacuo as one divorced
from the first limb so as not to be governed by the two conditions set
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nothing in the ¢ i one 3,0 3(1) and section 6(1) and there is
Sthor o . oxiltext In sections 3(1) and ¢ fequiring the words to be
e““meratesu;rzzztioeiderj lle defini ton in - section 2 specifically
consideration therefore | e king journalists.  The Question for

S Whether (5
proot readers coylgd be held not to (f : ess of construction
Journalists or ( all

by any proc
within ¢h i
X Droof readers @ e class of working
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that the classes of employees enumecrated ir} the secor}d limb of the
definition in section 2(f) would not be working }Ollrpallsts unless thg
duties performed by them could be treated as those oi a )our‘nallst dag
that proof readers, not being journalists as defined 1IlldlCt.101‘131‘1€lS etn n
actual popular parlance, could not therefore be working Journahsts‘- |

1 shall assume that the learned counsel is right in his submission
that proof readers are not journalists and examine ‘how far ehey wfou}id
be working journalists within the definition, on tlps ASSUIPLION. I the
definition clause stopped with the fitst limb, that s, if the werds of ; e
definition were, '‘means a person whose princwal m'ocAatxon is that of a
journalist and who is employed as such m or 1n relation to any newg-
paper establishment ”, and nothing more, learne.d coexnsel w'ould no dou1 t
establish that proof readers were not worbng ]purx)allsts. But .t he
definition does not stop there. Unfortunately for this argument the first
limb is succeeded by an enumerative definition preceded by the. wosds
“and includes.” The words “and includes” are a common legislative
device employed in definitions to indicate that the matter of enumera-
tion which follows is really n addition to what might be termed the
grammatical meaning of the word defined.  In other \vords,' el)e scop'e 05
the expression “and includes” is really to e;r:panel the definition 41V:»e.y7(‘)n ,
its popular sensc.  As Lord Warson stated in Dilworth v. Commissioners
of Stamps, (11899] A.C. 99 at p, 105): |

“The word ‘include’ 1s very generally used in lxntex‘presathn

clauses 1n order to enlarge the meaning of words or phrases occurring ‘m'
the body of the statute ; aun.d when it is so used these) words or pl.n'ases
must be construed as comprehending, not only such Athmgs as they ssgmfy
according to their natural import, but also thoseﬁthmgs which the inter-
pretation clause declares that they shall include. o
So understood, * progf-readers ~ would appear to be comprehended within
the definition of working journalists whether they conformed Fo t}jze
description of journalists or not. Learned counsel wss no' doubt right in
his submission that the conditions laid down by the fllrst limb were 'also
attracted to the employees specifically enumerated in the seconel ‘11mbq
but it is not possible by reason of this alone to hold rl.m‘t a specifically
enumerated class of employees was taken out of the defmmo‘n. Leapsed
counsel could not indeed suggest any construction of thls definition
which gave some meaning to the word proot reader but still took th.e
workmen concerned in the present petitions ou‘ts%de that class. HL;
argument if accepted would only result in tl')e omission of the word peoo
reader from the definition. The construction suggested that a person
whose principal avocation was that o.t a proef reader would not be worc-1
king journalist because he was not a journalist and that proof readers ha
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he di
he thg :'c())trgefse to be a “working journalist”
o th .pro§f~r§ader.“ The construct;
ave no hesitation in rejecting it o
In this connection | \

fioes not give any meaning
1s obviously untenable and

statutory definition in section
their report the Commission
categories. The report ran -

...1t has become necessar

What Is exactly meant by the
journalist

2(f) was founded.

classified pregs In paragraph 505 of

employees into three

v for us to have some

term clear 1dea as to

working journalist "

sections,

. comprising such

. . itors, reporters
It is the third categor o

Proof readers were dealt with j > the class of worki

. _ proof r

e eade

journalists. Proof readers as a class ¢p o
nnot b

lists, for there are proof read
newspaper offices the pro
managerial wing of the
The qgeStioxl therefore is wheth,

tion with the printing of 5 o the pr
as working journalists, The t
same sense everywhere, It

m 1
echanical process, depending for its effj
offic:

knowledge of .
spelling, s 1Clenc
' » Syntax . Y on the s
1t . » punct proof re
has been said that they shoyld pation ader’s
ca » : no
tegory o'f JJournalists”  Qp ¢, t be
that an efficient sub.ed; ¢ other hapg
and that in some

. falling within the
ft has been pointed out
wledge of proof reading,

are
It has been gtqe d attached to the editorial
¢d further that some capable
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proof readers eventually came to occupy the posts of sub-editors. It was
also said that in some papers, apprentice journalists were first appointed
as proof readers. Whether, in any particular case, a proof reader
should be regarded as a working journalist must depend upon the duties
assigned to him and the purpose for which he has been employed. If a
person has been employed as a proof reader only for the purpose of making
him a more efficient sub-editor, then it is obvious that even while he is
a proof reader, he should be regarded as a working journalist. In all
other instances, he would not be counted as a journalist but as a member
of the press staff coming within the purview of the Factories Act.”
Learned counsel urged that the proof readers who were included 1n the
definition in section 2(f) were that class of proof readers whom the
Press Enquiry Commission were inclined to treat as working journalists
and that the other proof readers were “‘newspaper emplovees™ other than
“working journalists”. Without examining the question as to whether
this report could be availed of to consider the terms of a definition
which raises little ambiguity I am not satisfied that paragraph 506 helps
the petitioners. The Press Commission conceived of proof readers as
falling within two classes. There is no such classification in the defini-
tion which the statute enacted and which I have now to construe. I
cannot therefore assume that proof readers whom Parliament had in view
when it used that term in section 2(f) were those who were under
training for assuming editorial jobs in newspapers. But this apart,
even proof readers whom the Press Commission had in view were those
whose principal avocation during the relevant period was that of proof
reading and if they were potential sub-editors the latter was a role
which they would occupy only in the future, their employment for the
time being was only that of proof readers. It 1s because of these
circumstances that [ feel that the passage is not helpful to the contention
urged on behalf of the petitioners.

Learned counsel further urged that the Court is now concerned
with the meaning of the words working journalist in section 6(1) and
that no construction should be adopted which would destory the funda-
mental idea that before a person could be a working journalist he should
be a “journalist”. In this connection tearned counsel referred me to the
decision of the Supreme Court in Hariprasad v. A. D. Divelkar. [1957] 11
F.J.R. 317. and particularly to a passage at page 323 reading :

« There is no doubt that when the Act itself provides a dictionary
for the words used, we must look into that dictionary tirst for an
interpretation of the words used in the statute. We are not concerned
with any presumed intention of the Legislature: our task is to get at
the intention as expressed in the statute.”
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Their Lotdships then proceeded to discuss th
“retrenchment” as defined in section 2(o0)
Act, 1947, and wound it up with these words

€ meaning of the expression
of the Industrial Disputes
“ What is being defined is retrenchment, and that
of the definitton. It is true that an artificial definition may include a
meaning different from or in excess of the ordinary acceptation of the
word which 1s the subject of definition : byt there must ther be compel-
ling words to show that such a meaning different from or in excess
of the ordinary meaning is intended. Where, within the fr
the ordinary acceptation of the word. every single requirement of the
detinition clause 1s fulfilled, it would be WTONg to take the de
destroving the essential meaning of the word defined.”

1s the context

amework of

finition as

I am unable toagree that this passage helps the Petitioners, The defini-

ass of employees well know
newspaper business as “proof-readers.” It includes them

definition of working journalists, In my judgment,
definition, the Court 1s precluded from further
these emplovees are journalists or not. The definitj
proot readers are working joumalists; the Court js nOt concerned 1
find out why or on what basis it has included them in the definition
but 1s bound to give effect to it

Mr. Nambiar, learned counse}

rion clause expressly names a ¢l n in the
within the
in the face of this
Ity as to whether
on has stated that

enqu

tor the contestin S
that proof readers were journalises and relied on 4

bunal that tak'ng mro account the work done by
within the definition of journalists,

finding by the Tri-
‘ proot readers they fe]]
Evidence was led before the Tri-

‘ , Proot readers in these establishment,
According to this evidence. it was part of their duty to detect Mistakes

grammatical and even factual in the proofs, take them tq the notice of
the departmental heads or the sub-editors and get thep cor
that the news as finally printed May not contain mistakeg. Sy
evidence the Tribunal recorded - is
“On the admissions of MW 1 wit
tollows that they have heen correcting pateng, &rammaticy] and it
matic mistakes. It cannot be denied thar almost 1dio-
newspaper establishment works under great pressyre
a race with time.  The sub-editors who usually prey,
no cxception to this practice and they are likely to
copies especially as they very often work during late
As nobody  likes his paper to be published with mist
bable that mstructions would have been
detect mistakes in the copies and to
consideration of the evidence and the

bunal as to the precise tuncrions of

nights,
1tis quite pro-
I00f readers to
After 4 Carefy]
[ am inclined ¢q

' akes,
8iven to thege p

Correct them.
Probabilities,
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f the Union that these proof readers are doing a part of
acce?t thel'catS:e' (zx'ork in these newspaper establishments and, therefore,
ZEZrJeO?sr:u::Shl;orce in the argument that they must be deemed to be
journalists.” | B .
Mr. Nambiar, contended that this was a finding of facr that proof readers
e jour’nahsm i \ : i d that the work which

Mr. Ramamurchi, on the other hand, urge '

f : ely mechanical and that that type
these proof readers performed was mer y anic 0 thae that type
of work could not amount to work as ]0111"11a113t as c m f ti her-
stood. Mr. Ramamurthi has certainly the hlgh authfn’yt‘y ‘o . V]Veere s
Commission 1 support of the view Fhat proot‘ll'ez’xdera d,b.;;l:rv f(,)r ot
thought of as journalists. In ‘my ]udgment} 1r ;S dt.u:x;lu;; thL; o the
purpose of this petition to decide whether the mA i1 g,t ;homh (unal
that proof readers were journalists was correct <)1' no ,l)‘ 1_ m&, L
say that [ am not persuaded it is wrong, because I zm ACk%,ax ‘Ou“_nlists”
that whether they are “journalists” or not they "arcA \‘\ (;111\‘5: for‘ her
within the definition of section 2 (f) and rhis is sufficien
procj\fidmgl;nnmurthi next urged that in the estnb]ishm;nt olf the

. ‘ ) ) 1 F \ sots > 7> S
Hindu rthc proof reading staff was c’fwmprl.s.ed. o’; ,t,\zijn;:q?ta;?i}ii;eﬂ
designated respectively ‘-COpyhoIder§ and “pt oa?( Lf?)f rred;t(,) nd thar it
was only the case of the proof examiners that was ule ec o e I
nal for adjudication by the Stgtc Governmex;t‘ m:a Of 1:1)0 ot
exceeded its jurisdiction by cons1de%'mg the ¢ «Xml o Smted, i
also in the order and award that '1t passci{. ‘;957 e L
this point is confined to Writ Petitton No; 263 of 7 ‘wate_Ltd. -
as in the establishment of the El.lxpdress L\;\As&\;:rr; r . Copy11;)1der :
ass of cos called “proot res . :
Zri-oiljy'(mi ZI?{?:roif)s:;ilzz:neaning “A proot readcr'g .as_smta‘n-t,' whi
s o by o s, in comparing copy with the proof for detection o
- a’s' > rea(ihngly-i;:du: ewspaper trom the stage when the maiter
ie:rf?rlsst‘ cor:;o:;cei to the stage of the final publicatzf;n.,'bpr(;(;fs\j;: xti.;(t ZZ
corrected four times. The evidence beff)re the 111]duns s thac ac
the stage of the first or the “rough proot” the copyholder [ e
i ipt while the proof examiner had Jinhis ha :
rflanuscrllzt * t};?fe-s(clr)uzvhether the print correctly carried the matte}r in
iﬁ:tczs;ow;?c\}jxeways read by the “copyholders” and[ (i) 1?~ljitlle§u; Clteers
were printer’s devils in it.  After the rough PFOOtfte\ra Wenttt back o ihe
vith the help of the two sets IOf elrlrzziltoy:rejotfhi;qlgd author final. This
e r e prepara‘t‘lonh(c))ir: ;i;eal" was distributed both ' to th'e copy-
e proot 101r the Tt f-examiners for correction, and in doing this,
holders as well as to proof-ex
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the workers acted individually and not in pairs as th
of the "rough proof.”  After the “author tinal” was corrected, it was
sent back to the press and a third praof called “final galley” was pre-
pared. At this stage also both copyholders as +

vell as proof-examiners
did the proof reading which was done individually and not in pairs. The
last or the tinal proof called page proof was also corrected individually

by copyholders as well as by proof examiners.
The contention u

ey did at the stage

rged by My, Ramamurthi
were not comprehended within the expression » proof readers " and that
no dispute between the management and the class of proof readers called
copyholders was referred to the Tribunal for its adjudication. The
Tribunal has negatived this contention and iy my judgment correctly. It
is true that some evidence was adduced in this case to the etfect that the
» copyholders ™ had less educational attamments and were less competent
than proof readers and that they were not required to be acquainted witl
the symbols usually emploved in the printing business in proof correction,
But I am unable to hold that because of thig reason they formed , diffe-
rent class altogether from proof readers in the Hindy establishment. It
would be seen that theyv corrected three out of four proofs from the
*author final = stage along with the regular proof examiners. Whate
might be the position in those cases where their duties were asg cgp
holders exclusively, 1iz. reading from the original for comparison
the print in proof in the case on hand, they were in the Hindy empl
substantially as proof examiners. The mere fact that at the sta
rough proot they assisted in proof correction by reading from the
themselves not looking into the printed matter, is not g
for treating them as other than * proof readers ™
the Act. If I am right so far, their case was also referred ¢ the T
when the State Government used the eXpression “ proof readers " jp the
reference to the Industrial Tribunal ang the attack op thejurisdictioﬂ of
the Tribunal to deal with this clasy of employees a5 if they formed 4
category distinct and separate from * proof readers ™ 18 without gyb.-
stance.

The last of the contentions urged for
Tribunal exceeded its jurisdiction
for the extra hours of work which
form in excess of that provided by section 6(1)

as that copyholders

ver
pPy-
with
oyed
ge of

copy
sufficient ground

within section 24y of

ribunal

gf the Act. Section 6(1)
of the Act, whose terms I have extracted earlier, opens with the word
s

‘subject to any rules that may be made under this Act',

It is Common
¢ under thig Act. [y the

eed to mould the telief for
to the Principles of generg]

ground that no rules have so far been mag
absence of any rules the Tribunal had to proc
the transgression of the stature, according
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law. In the case of manual labour where ap employee is required to
work overtime the usual rule applied by employers is the payment of
double the usual wages for the overtime. Thar also is the basis upon
which Industrial Tribunals award compensation for overtime in cases of
disputes, notwithstanding the absence of 3 specific provision on these
lines in the Industrial Disputes Act. In the absence of any statutory
provision in the rules framed under section 6(1) determining the mode in
which the relief ought to he granted to employees dealt with under
section 6{1), the Tribunal was, I am satisfied, competent to award
maonetary compensation for having had to work overtime. It was not
contended that the quantum of compensation awarded was excessive,

The result is that these Writ petitions fai

Uand are dismissed, The
rules issued will be discharged. There will |

1owever be noorder as to COsts,

{IN THE MADRAS Hich COuRT.|
GNANAMBIKAI MILLS LTD.. COIMBATORE

v

M. R. RAMACHANDRAN.
Rajagopalan, .
July 19, 1957.

CONDITIONS OF SERVICE- SUSPENSION O WORKMAN --ErFrECT—-
SUSPENSION PENDING APPLICATION UNDER SECTION 33, INDusTRIAL
Disprres Acr, 1947~ WORKMAN, WHETHER ENTITLED 10 WAGES FOR
PERIOD OF SUSPENSION~WHETHER CAxN CLAIM WAGES UNDER PAvYMENT
OF WAGES Acr, 1936.

As the management has the right to suspend a worbman vending disposal
of an application preferred by the management under section 33 of the Indus.
trial Disputes Act, 1947 . the Liability of the employer to pay wages for the
period of the suspension also remains suspended, and  the worbman who has
been suspended s not entitled to any immediate payment of wages during the
period of suspension though the period may be indefinite.
cannot, therefore, claim any amount as wages for the period of suspension
under the Payment of Wages Act. 1936.  Decision of the Supreme Court in

LAgsaM1 DEVI Sucar MILes Lo, v, RaM Sarve {1957] 11 F.ILR. 273,
followed.

The worbman

Civil Revision Petition No. 1218 of 1955,
M. R. Narayanaswami and C. Ramanathan for the Petitioner.

S. Viswanathan and B. R. Dokia for the respondent,
R—11
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JUDGMENT.

The respondent, Ramachandran, w
An industrial dispute between t}
and its employees

as an employee of the petitioner.
¢ management of the petitioner Company
was referred to the Industrial Tribunal for adjudication
under the Industrial Disputes Act. During the pendency of these
proceedings the management took disciplinary action against the respon-
dent.  The management held an inquiry and came to the conclusion
that the respondent should be dismissed for proved misconduct. On 16th
June, 1954, the management directed suspension of the respondent pending

the contemplated dismissal, for which the sanction of the Industrial
Tribunal was necessary

section 33 of the Industrial Disputes Act.
On 29th June, 1954, the 1t1 i

the requisite sanction. Tt wasg represented th
vet been disposed of despite the |

n‘) N . .
On ul.sr October, 1954, the respondent preferred an application to
the prescribed statutory authority

pres under the Payment of Wages Act, for
a direction under section 15(3) of the Act, that the management should
pay the respondent the wages due to him for the period 16th June, 1954,
to 19th October, 1954, The Additiona] Commissioner for Workmen's
Compensation, Madras, disposed of that application. He upheld the
respondent’s claim, that despite the suspension ordered by the manage-
ment, the respondent wag entitled to payment of wages during that
period. The petitione

v applied under article 227 of the Constitution to set
e Additiona] Commissioner.

at that application has not
apse of about three years.

aside the order of t

Clause 20(1)

is¢ ) ot the Standing Orders, which admittedly
the conditions of service of the res

ed by the mana

regulated
pondent, could not obviously apply to

’ . gement pending disposal of the applica-
tion for the sanction prescribed by section 33 of the In

Act.. It should be taken as well settled now that suspension pending an
ehquiry is not itself a punishment, Neither is suspension pending
disposal of the application preferred by the management under section 33
of the Industrial Disputes Act a punishment. That has been laid down
by the Supreme Court in Lap

shmi Devi Sugar Mills Ltd. v. Ram Sarup
and others, (1957111 F.y R, 273,

The Additional Commissioner was right when he pointed out that,
apart trom clayse 20(1), there was o specific provision in the Standing
Ord'ers tor the suspension of an employee. The definition of “wages” in
section 2(6) of the Payment of Wages Act makes it clear that the basis of
t.he right of the employee to get his wages and the corresponding obliga-
tion of the employe

Cr to pay those wages is the contract, express or implied,
between the parties, The le

o arned counsel for the respondent urged that
10 the absence of any provision in the Standing Orders to confer a right

dustrial Disputes

- 1y 59
S LID. o M. Ko RAMACHANDRAN 3
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itioner to suspend its employce, tbe res1)011de11.t,"exfept‘ n It:;
o d'le o hich clause 20(1) provided, the petitioner was :
Con'tmgency for' ’“ tllle respondent of his right to wages; the suspension
e @ d?p”‘c h]‘ relationship of employer and employee as between
o nOt' t'ermumujittlz re;pondent. The learned counsel referred to t.he
o petltr'lor:fro?nRaj;gopvalzl Avyvangar, J.. m Bhavan Kuda{T(lio-Of:zfrt)z:;
5 3
jtt?e;aizgo v. Denkatapathi, (19541 7 F.IR. 567, at 297. ¢ les
Judge opre horities are clear on two points: (1) in t‘hAe case of a
1 “Thel a;;tjnotnthé power of suspension must be spemflcallzf c:lcgl1
prwat; Cfmf O"i]db('Z; even if the power exists, thc1 cnlplloyc;];:;r:::;u:t e
bl aalary fo atl > suspension unless the
o balalil\;cjoxi}::]c; ‘i‘;i:;i’;:(:f \txljlcs :I'dlered is proved to have been made
enquire sus

.

The ion was accepted by the Additional Commlssmner:v 1"1)11;:
. ,Contentlon (ldef the Payment of Wages Act. The 1.nc111 :
e arlsi*uln rned Judge are concepts of common law. | 1 OC;V md
referred to by the 1ia‘1n cases where suspension of an emplgyee 1§ orfei}e]e
exten.t the}.‘ can ?popfdm application preferred gnder sectu;; 33 o
})e;dl?ga;lg?s(;stitcs Atct, would appear to be a different problem.

ndustri

the respondent also referred to a recent

. ¢ of the Labour Appellate Tribunél., %L?cknol\g(,ltr]:
unreported 1L <S iss Hotel, Delln v. Hotel H/m'lccv;.s ln.non,.\lv’f to,
the Managmort o 'I]‘“i‘:‘:unal upheld the grant of an mtcrm‘.. 1(; C)L &
where e Appe“at'c rf'lml disposal of the applications prcfemg .yl ;
the employees pendﬂlk‘n‘g ! 33 of the Industrial Di§putes Act 101.?]-6()11
bl Sth;’: may not have a direct bearing on thei) qkie::led
disv)issal" t?hi:rjzgé:ixlgs before me, whether any amount can be cia
at Issue in the

e is kept
‘hen the employe

- the t of Wages Act w the ) :
B e ing disposal of the application prefgrrnfl un;llet
o Act for permission to dismiss tha

The learned counsel for

under suspension pendullg isposal
section 33 of the Industrial Dispute
employee.

d COunSCI fOr the petlthllCI urged, m foect t}lat m su(:h a

-ability to pay them also
' the right to receive wages ar?d the ‘11?1:;:’“ oprhagwati' J.
o xded. He relied on a passage in the ju thers, (1957] 11 FJR.
femal}:‘ ljus'sen' gu'gar Mills Ltd. v. Ram Sarui)d‘md others,
in Lakshmidevt dge observed:
e learned Judge T at
273. At page 284 th 11y held by the Labour Appell'atb Trlbgna.l th f
“It has been rightly enquiry as also pending permISSIOl;O
R idered as
dor the relevant section could not bl., cionsxdi::erim
: , e a
the Tribunal un hersuspenSiOH without payment W ogld’on y x)&;iSh o
pumshmentdas SU(l:d last till the application for permission to I
measure and wou )

suspension without pay pending
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workman was made and the Tribunal had passed orders thereupon. If
the permission was accorded, the workman would not be paid during the
period of suspension but if the permission was refused he would have to
be paid for Fhe whole period of suspension. There is nothing like a con-
tingent punishment of a workman and therefore such suspension could

not be deemed to be a punishment of the workman at all

A X , . Such suspen-
sion could of necessity be of ap

‘ t indefinite duration because to get a
written permission of the Tribunal would mean delay and no Tribunal

wou?d lightly 1ssue any order without notice and without hearing all the
parties concerned.  Orders for suspension were

measures Or precautionary ones taken in the
itself or its employees in general, Tl
for immediately after
defear the purpose

meant only as security

mterest of the industry
ene 1ese measures were sometimes called
an mncident and any delay,

. however small, might
for which such measures were intended.”
[ must record at this stage that it as not the case of any one, that
there was any unreasonable delay on the bart of the management either
in conducting the enquiry against the respondent or in applying there-
after to the‘ ledgstrlal Tribunal to accord its sanction under section 33 of
the Industrial Disputes Act,

It is no doubt true, as point
: ed out by the le
: A arned counse] f e

respondent, that in Labshmider; Sug sel for th

ar Mills Led -
11957} 11 FJ.R. 273, there o v Ramsargp and others,

45 N0 occasion for the Sy
) preme Court to refer
expressly to the provisions of the Payment of Wages Act. None the

. n

less, I ha\c'e to accept 't as an authoritative pronouncement of the
Supreme Court on the rights and liabilities of the employer and
employee in the interval that elapses between the presentation of the

application under section 33 of the Industr; i
. strial
orders of the Industrial Tribunal thereon. Disputes Act and the

Section 33 of the Industria] Djg
restriction on the exercise of the righ
employee. In the present case, it sh the petitioner

petition

restriction imposed by section 33, ¢ But for the statutory
position to dismiss the respondent on 16th June 1954

correctness and the validity of that dismisga] coulél h . Whether the
subject matter of an industrial dispute doeg hot a: ave b
at this stage. If the petitioner had dismissed c;lse for
June, 1954, there would have been no need for a::— resD? .
suspegsxon Wwas necessary because the Petitioner f ;Uspenslon.’ The
sanction of the Industrial Tribypga] under sectio 331a 1o obtain t,he
Disputes Act. T have already poing 199 of the Industrial

een made the
consideration
ndent on 16th

s . . Sz
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Tribunal under section 33 of the Industrial Disputes Act for the required
sanction. If the application presented on 29th June. 1954, couk; have
been disposed of by the Tribunal the same day there would hav? e.e‘n'no
occasion for any further suspension. If the Trli?unfxl acgorded Apu;msswx(;
to dismiss the respondent he could have been dismissed nnmedlzte \;f ar;l

the liability to pay wages thereafter would have come to an ewn y ,; e
Tribunal had refused permission, the responden't would haVCIL.OI)-tI;]m n;
service and would have been entitled to his wages. lTkl r)lg 11ts mid
liabilities of neither the petitioner nor the rgspondent cou d‘ 1‘L 6;1 argg‘
or curtailed by the delay, inevitable in thgarcumstances o't bll(ill cases,
in the disposal of the application to the Tribunal. As 1I said,d VH:,t ::;e:
the rights and liabilities of the cmplgwyr apd the emp (;ye.x ‘ux\; g ase;
period of suspension pending the decision of Ellc Trl-buna ‘m | xLl)lu SC '
has been clearly laid down by the Supreme Court 1n Laleahmz‘ erd tugczqt
Mills Ltd. v. Ramsarup and others, [1957] 11 F.J.R. 273. .Ilnlust ’pom o;)
that the decision of the Suprgme C'ourt was long subsequent to the
order of the Additional Commissiones m. t.hxs caée. | | N .

The learned counsel for the petitioner IS.A in my o[.nlm(;)n. we

founded in his contention, that the respon'dent is not ?Illtlt e dt(f)- any
. dis avment of wages during the per10§ ‘of suspension, in ,e. inite
- “‘te P‘5 d out to be. The Additional Commissioner had
El}igﬁi‘:rlet ;l:jbjutrlilzgfction to award any amount as constituting wages

. derit. .
1ly payable to the respon SRS .
laWﬁ_ln' p );ition is allowed and the order of the Additional Commis
e pe a

i i 3 Sts.
sioner is set aside. No order as to co
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lNI)L‘h]RI:\I, DiseUTES Act, 1047, SEcTroN )
DISPUTE 10 TRIBUNAL—RIGHT oy PARTY T(; II\thLFLRENCI£ OF
REFERENCE . ' MPEACH  ORDER o

WORKING  JOURNALIST  WHETHER " WORKMAY
BEFORE ENACTMENT OF WoRKING \IOURNAI-ISTSA(I:\'DT
ACT, 1935. BY WORKING JOURNALIST WHETHER “N‘;
-~REFERENCE OF SUCH DISPUTE T¢ INDUSTRIAL TR;B USTRIAL DIspyrg *
INDUSTRIAL DISPULES ACT. 1947, SkeTions 20k) 2(s) :{“ALRVALIDITY—

WORKING  JOURNALISTS  (INDUsTRIyL DISP(’J \D Io(1)(c).
\WHETHER RETROSPECIIVE IN OPERATION—Efpgcr 'Ths) Act, 1955—
BEFORE ACT CAME INTO FORCE. N DISPUTEs RAISED

DIspure parspy
TRIAL DISPUTES)

A party to an mdustrial dispute which has be
trial Trebunal under section 10(1)(c) of the Industy; lc
v . ria
entitled  to mmpeach the reference on the Sroun

nreferred ¢, an Indys

Disputes

s Act .

‘ . / d that the Gisppn et 1947, 4

an ‘industyial dispute’ within the meanimg of the 4. pute
v L.

The Working Jownalists (Industrial Disputes)
working jowrnalists on par with workimen undey ;he !
1947, does not have any retrospectiye effect.
working jowrnalists and their employer before the Act
were not ‘industrial disputes” at the time they g of 195
lists were not ‘workmen’ under the Industrigl
Such disputes do not subsegiuently become 5
1955 came into force, or by the act of the Govern

rCfC)‘)‘Cd is not

r0se because 4
. 1€ Working ;
Disputes Act, 1947 "€ journg.

, t Act .
fore. the reference of a dispute relating 1o the dismflme int
Journalists (Industrial Disputes) Act, 1955 came iliSalfbefore the Workin 2
' no force
» of a worb;
ng

journalist by an employer, would not be a reference of

and would be invalid and beyond the Jwrisdict; @ “industrig) di
ction of the Ty iSpute

ribung].

But for the statutory provision vlacing q ‘Working ;
a ‘workman’ as defined in the Industrig] Dz'sputef~ Jz‘malm‘ On par wigh
journalist is not a ‘workman’ for the purposes of the A ct, 1947, 4 working
. . ct.
Industrial Dispute No. 192 of 1955
R. Ramalingom Iyer for the management

P. Balagangadhara Menon for the working journal;
_ halists,

Ae
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AWARD.

This dispute is between the management of Kerala Kaumudi,
Trivandrum (hereinafter referred to as “the management”) represented by
the managing editor and the working journalists in the employ of the
above firm represented by the Travancore-Cochin State Working Jour-
nalists’ Association, Trichur (hereinafter called the *“Association”). In
exercise of the powers conferred by section 10 (1) (c) of the Industrial
Disputes Act, 1947, Government of Travancore-Cochin referred this dis-
pute for adjudication to this Tribunal by Order L. 2-21079;/55, DD dated
4th November, 1955. The only matter referred for adjudication is as
under:

“ Whether the termination of service of Sri. Chandra Sekharan,
Quilon Correspondent of the Kerala Kaumudi, Trivandrum is justifiable ?
If not to what relief is he entitled ? If so to what relief is he entitled ?"

2. The parties as usual entered appearance and on behalf of the
Association, its secretary filed written statement setting forth the claim
for re-instatement of the employee. This was followed by the reply
statement of the management represented by Sri. K. Sukumaran, the
managing editor. The Association in turn put In a replication in
answer to the contentions raised in the reply statement.

3. Before I pass on to the contentions of the parties, it may be
relevant to state the circumstances which led to this reference. Sri.
Chandra Sekharan, the Quilon correspondent of the Malayalam daily
“Kerala Kaumudi”. was discharged from service by the Quilon agent of
the newspaper under instructions from the managing editor by Ex. D,
letter dated 24th September, 1954. His case was taken up by the
Association and the latter, on 22nd December, 1954, wrote to the manag-
ing editor, Ex. G being the copy of the letter. requesting him to
re-instate the correspondent forthwith, with copies to the Labour Com-
missioner, to the Minister for Information and Broadcasting, Government
of India and to the President, Indian Federation of Working Journalists,
New Delhi. Pursuant to the above communication to the Labour
Commissioner, the Labour Department intervened and held two  confer-
ences for amicable settlement, the first on 17th July, 1955, and the other
on 14th July, 1955, (Ex. B and C are the proceedings of the two confer-
ences). Consequent on the failure of conciliation talks the matter was
referred for adjudication as stated above on 4th November, 1955.

4, According to the Association Sri. Chandra Sekbharan was
appointed on the 18th April, 1949, as the Quilon Correspondent of
the Kerala Kaumudi and his services were terminated arbitrarily and
without any justifiable reason. It is further alleged that the termina-
tion of employment has been effected in utter disregard of the
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provisions of law and in violation of all principles of natural justi
. . . r .
in short, it virtually amounts to an act of victimisation * Justice:

5. The main contentions of the Management are two-fold
o-fold

(1) The termination of the services of Sri Chandra § L
Quilon correspondent was long before the Act | of 1955 ah ) harar% o
Journalists (Industrial Disputes) Act. 1955, which feceiVeét ¢ Working
President on 12th March, 1955.) was passed which extengsilem of the
visions ot the Industrial Disputes Act, 1947, ¢ \\'Orkirlg‘ o e ’ the pro-
such the dispute. if any, is beyond the purview of co ! lrna IStS'and as
tion under the Industrial Disputes Act. mpulsory adjudica-
(2) His services were terminated for valid reasons A

time of the discharge, Sri. Chandra Sekharan as corres -O y t about the
account of his political leanings, acting in 3 manner prz- nd'er_lt, was on
interests ot the paper and even working against it WithJu}lClal ‘tO the
advancing the cause of the Communist paper “Janayy t le, object of
induced cerrain customers to switch over from ‘Keralga‘;. He.‘also
Janayugam’ and his conduct showed that he was dis]o ala i to
ment. By his disloyal conduct he forfeired the cyonft-g the manage-
management and the termination of his services was th 1 encg of the
and proper. erefore just, legal

6. Now, the first contention challen
Tribunal to adjudicate upon the dispute and i the mana
succeed on this point, that would virtually oust the Aur,g:l‘.“ex.)t were to
Tribunal and thereby make the award that may be J‘ 1sdiction of thig
nugatory. - passed on the dispute

7. According to the management Sri.
‘workman’ within the meaning of the Industr;

ges the jurisdiction of this

Chandra Sekharan ig not a
al Dispures Act, 1947, ang

dispute and the fact that subsequent to discharge the
Act were made applicable to the working jourbn .
could not make 1t an industrial dispute in so far as th i

Act I of 1935, to show that it has retrospective op;r. fiere 1s. nothing in
contended on behalf of the management that t}\; ation, Tt i, therefore
outside the scope of the Act of 1947 @ reference itself g1

8. Sri. Balagangadhara Menon, the learned

the Association contended that the rea] 1ssue is Counse} appearing for
1955, has retrospective effect or not, but whether g noft Whether Act T of
the passing of the Working Journalists' Act Couldrbe erence made afger
ground that it is not an industria] dispute. A e §hallenged on the
Industrial Disputes Act does not confer any Vést ccording o him the

. . e 1
in the matter of reference of disputes w S(‘l;lglht o.nhthe employee
€ly with the (;
1scre-

Spute and so, the Materia]

1€ Provisions of this
alists by Act | of 1955

e _ hich rest
tion of Government. to refer or not to refer a {j
1
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date is not the date of the termination of services but the date when the
Government makes the reference. It was urged further that since the
reference in this case was made after the passing of the Working Journa-
lists’ Act, the reference could not be challenged on the ground that it is
not an industrial dispute. He further elucidated his point by arguing
that the jurisdiction of this Tribunal originates from the order of refer-
ence which evidently was after the passing of ActI of 1955, and the
termination of the services of the employee ripened into a dispute only
when Government took cognizance of the dispute and referred the same
for adjudication. He also raised an alternative contention that indepen-
dent of Act I of 1955, the dispute referred for adjudication is an indus-
trial dispute, since the employee is a ‘workman’ as defined is section 2(s)
of the Industrial Disputes Act, 1947.

9. Now, the contention of the management is based on the assump-
tion that Sri. Chandra Sekharan who is a working journalist acquired
the rights under the provisions of the Industrial Disputes Act only after
the passing of Act I of 1955. This is further based on the assumption
that working journalists do not come within the definition of ‘workman’
as it stood under the Industrial Disputes Act.

10. It is common ground that the employee in this case is a work-
ing journalist as defined in the Working Journalists (Industrial Disputes)
Act, 1955. In this connection it may be relevant to trace the origin of
Act 1 of 1955, which made applicable the provisions of the Industrial
Disputes Act to working journalists. On 23rd September, 1952, the

-Government of India (Ministry of Information and Broadcasting) appointed

a Press Commission consisting of eminent persons with Sri. Justice
G. S. Rajadhyaksha as chairman to enquire into the state of the Press in
India and one of the matters referred, related to the conditions of employ-
ment of working journalists and the Commission in their exhaustive
enquiry had to consider the question of the applicability of the Industrial
Disputes Act to working journalists. Since they found that the question
whether the Industrial Disputes Act of 1947, applied to the working
journalists or not has given rise to some controversy, they reviewed the
decisions of judicial Tribunals till then and came to the conclusion that
the definition of workman as it stood in the Act would not make working
journalist eligible for the benefits accruing from the applicability of the
Act. The Commission, therefore, proposed to bring working journalists
within the purview of the Industrial Disputes Act by suitable legislation
and on the basis of this recommendation the Working Journalists (Indus-
trial Disputes) Act and the Working Journalists (Conditions of Service)
and Miscellaneous Provisions Act, 1955, were enacted by Parliament,

R—12
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11. Now section 2 (h) of Act I of 19

list to include an editor, leader-writer. News-od; ng journa-
correspondent, etc. and section 3 makes t}
Disputes Act, 1947, applicable to working
or in relation to, workmen within the mea

A s
€ Provisions of the Industrial

Journalists as they apply to

ning of thy
12, It may now be relevant to point oyt ¢ ‘At

Act, iz, the Working Journalists’ {Conditi

laneous Provisions Act, which provides ons
g1VIng retrospective operation of the .
had occurred after the Press Conmissj fs Ot tetrenchment which
application of the Industrial Dispures
1955, does not provide any similar clayge that ;
operation. It has been laid down by th At
Subbiah Choudry {A. 1. R. 1957 S C. 540

truction is that in the absence of

tis to h
e Supreme (g
) that «

ave retrospective

urt in Garibg
pate v,
the golden

; S § I )
) assing of the A O, transactions
or, in other words, should not be unsettled b €t must remajy, unaffected
13. Now I shall revert back o the ¢ Y the enactment. ‘

on the question of jurisdiction flon raiseq by Sri Menon

far ]
that i Sustainable.

. was ar
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' Was passed, ap in
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termination of the services of the
further that it was entirely with the
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Bhagwati, J., in Niemla Textile Finishing py; observed |
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So also, since the Industrial Disputes Act was passcd, as the preamble
shows, with the express purpose of making provision for the investiga-
tion and settlement of industrial disputes, the aggrieved employee hasthe
right to move the appropriate authority set up under the Act. for the
redressal of his grievances as expeditiously as possible.

15. I may point out that the arguments advanced do not also
touch the issue in hand. We are not now at the question whether the
reference is valid or not ; also we are not at the question whether Go-
vernment in a given set of circumstances have the right to make a refe-
rence or not. But, we are concerned here with the question whether the
Jispute referred for adjudication is an industrial dispute.

16. Section 2 (k) of the Industrial Disputes Act, 1947,
defines an industrial dispute to mean any dispute or difference
between employers and employers or between employers and
workmen or between workmen and workmen which is connec-
ted with the employment or non-employment or the terms of
employment or non-employment or with the conditions of labour of any
person, and section 2(s) defenes a ‘workman’ to mean any person employ-
ed in an industry to do any skilled or unskilled manual or clerical work
for hire or reward etc. So, for a dispute to amount to an industrial dis-
pute, for the purposes of this case two conditions must be satisfied (1)
it must be a dispute between an employer and his workmen and (2) the
workman must be a workman as defined in section 2(s). Though, as Sri
Menon says, the right to make a reference is conferred on the appropriate
Government, it is open to the employer to contend that what is referred
for adjudication is not an industrial dispute within the meaning of the
Act and thereby challenge the jurisdiction of this Tribunal to proceed
with the adjudication or pass an award. It has been held by the Supreme
Court in the State of Madras v. C. P. Sarathy [1952) 4 F.J.R. 431, that it
will be open to a party seeking to impugne the resulting award to show
that what was referred by the Government was not an industrial dispute
within the meaning of the Act, and that, therefore, the Tribunal had no
jurisdiction to make the award. So also in the dispute between News-
papers Ltd., and the State Industrial Tribunal, U.P., the Supreme Court
relying on the ruling in C. P. Sarathy case has laid down that “in spite
of the fact that the making of a reference by Government under the
Industrial Disputes Act is the exercise of its administrative powers,
that is not destructive of the rights of an aggrieved party to show that
what was referred was not an industrial dispute at all and, therefore, the
jurisdiction of the Industrial Tribunal to make theaward can be question-
ed, even though the factual existence of a dispute may not be subject
to a party’s challenge.” Thus, it must be accepted as settled law that a
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party to the dispute is entitled to m

: peach the reference o the ground
that it is not an industrial dispute w

ithin the Mmeaning of the Act.

d out, the discharge took
trial Disputes)
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fore the Working Journalists (Indys Act, was passed and 1
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Thus the demand of the workman was communicated to thct nflanafhe‘;
ment and the appropriate machinery set up by the Go;emmen O;f the
f grievances was also set in motion by sen m'g.a copy of
redress o he Labour Commissioner who was the Conciliation Officer
?emt:;:adszgtlterient of disputes. Thus the dispute itself was raised by the
aor ieved party before Act I of 1955, came into operatlop. The Patna
g'gmeve : has held in [1952] 4 F.J.R. 47, that an industrial dispute can
gt 'C(zgr:xi:tsence as soon as a demand 1s communicated. to the manage-
g here have been several rulings of the Madras High Court also
e Tffelci that demand and refusal must from the basis of an indus-
:O' ;}:ieis eut: In this case there has been a demand which was net
o lI:Ie to the management and non-acceptance of the del'nand is
::xcli:rtr?ount to refusal. So, viewed in any.light, the' dispute in thxs' Zase
arose long before Act I of 1955, and a dispute '\thch .\vas ?{Ot an gn tL}Ils-
trial dispute to start with, could not becor"ne an industrial dngut;c }.rt e
passing of an Act long after the action impugned ; nor could t fle si ;1;;
tion be changed by virtue of a referen.ce from C?overnment1 a lte’r h
passing of the legislation enabling working journalists to get the benefits
of be InduNSt:aIID;;I;‘;lteiaﬁ;tAup for consideration the last contention
' jgb Sr(i) Menon that the employee is a workman even under the
Inde 'yI Disputes Act, 1947. I may point out that this aspect does not
zlxrrlids‘fté:at of b;t)he plead;ngs and it was put for the first tlm(, at the fma}:
hearing. The management speciﬁcallir raised Fh;tf(;):teaor;tlsg\xlrilcé)frzfriie
, 2 re statement that since the termin ‘ vices
z H(l);(t)}‘x;eualz:t;:g before Act I of 1955, ehe dlspzte 1—5r lbe):\)x?i) Ctll;e
Durview of adjudication under the Industrial Dlsputes. .c)t(.i - 1ct hes ocie
tion has filed a replication to answer the contentions raised in o \-impl'y
statement and in paragraph 1 of the same the Assocmponow ;rgued
opposed the contention as without any sgbstance. lf as ;st ;:2 Ind(ustrial
that the employee is a workman within the meanmgdo. e nueal
Disputes Act, that fact could very well have been state .m t:oestate 2
tion. It was even obligatory on the part of the Ass;:cmtlon“t ate this
contention specifically in the replication to enable the (;ppOb; ei) ax;f O% L
meet the same at the evidence stage. It was urge t:c'm io :of the
management that the failure on the part of the [;ssocx; 1or;de  mention
a syllable about this contention naturally led the other s
that the claim is based on Act I of 1953, alone. ‘ | .
20. Be that as it may, I shall proceed to examine the merits of eu:
i n. Sri Balagangadhara Menon argued t.hat. the eonclusxon
contentlob‘ the Press Commission that the working journalists do not
reaChejithiyn the definition of workman in the Industrial Disputes Act is
come
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‘ord on the subject and that the question has to be ’dealt
not the last wor f the conclusions reached by the Commission, ip the
with independex_x:i ’o ) ,adduced in this case. 11 pointed oyt that Sr;
light of t~he evi LE; deposed that he was a fyl] time correspondent and
Chandra .bekha.rai J (t;) gather news, write the news and send them every
that he hzmselt' use ; thbis version has not been challenged by the Manage-
cvening by train, o tio;l From this Sri Menon Would urge thae his
ment in LE)\\::;Z:(?;“ w'cre hoth clerical and manual.

duties as Corres

"1t may be pointed out that this employee hag case that

21. Now it may dent differed from those of any other correspondent
his duties as correSDO? ‘:m ser. I shall quote the relevant Passage in his
or reporter of 1 ““‘;i:d l(m by the Association: ‘I was 4 full-time
deposition ‘that }I:\h re athering of news was also done by me. This had
representative. | de 35 Eve;y dav, in the evening, [ used ¢ send it by
to be done on fll Ny Zya; A news representative of the ‘Kerala Kaumudi‘,
train. 1 hav'e W Or.ieewmés eminent people. attending impprtant confe-
by Wi chl cigit:: similar jobs.” (Translation of the original in Maly.
rences an
yalan’f::“ E‘(i;zme of the items of duties spoken to b
- 42 'u;\’ manual work as is commonly l,l.ndelr b
iinw())i\i:io‘n ;vould clearly show that he was simply

epos
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documents or to d(-) mn of the solitary w1tr‘1ess, v t n}a oo {t ¢ Dimeelf,
fed above the‘ te'sumo c}),f the matter. On h1§ own ;1 wing it could ot
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[IN THE THIRD INDUSTRIAL TRIBUNAL, WEST Ben

PANCHKARI BIDI FACTORY ax

GAL.]

D OTHERS

=y

v

THEIR EMPLOYEES.
Shri J. N. Maitra,
June 28, 1957,

*WORKMAN'--MEANING OF—TESTS--PERsOX TAKING Raw Mat
HOME AND GIVING FINISHED PRODUCTS NEXT DAY--WHETHER ~\.VO:RMLS
--PERSONS ALLOWED TO WORK IN EMPLOYER'S PREMISES—Ng co':(MAN
OVER WORK OR WORKING HOURS—WHETHER WORKMEN—Iypy NTROL
DISPUTES ACT, 1947, SECTION 2(s). STRIAL
CONDITIONS OF SERVICE—RIGHT OF MANAGEMENT TO
OF CONDUCT OF BUSINESS—WHETHER MANAGEMENT CAN BE coy
TO RUN BUSINESS AS FACTORY. MPELLED

DECIDE MODE

Held, applying the principles laid down by the Supren
DHRANGADHRA CHEMICAL WORKS LTD. v. StATE of S € Court ip

AU :
11 F.J.R. 439, that on the evidence, the employees tooh the T:;:SHTRA‘[1957]
producing bidis to their homes every evening and brought the fim.::a;enzls for
ed Oidis the

next day and were paid on piece rates and, even when some of th

the shop premises of the employer, there was no control exercised e’fl worked in
did they have any fixed howrs of work or holidays. There wqs O;Z*r them nor
relationship of master and servant between the employer and t‘h erefore, no
prepared the bidis so as to make them ‘workmen’ under the Indus: ?e”m_” who
Act, 1947, and such persons could not raise any 7ial Disputes

‘industrigl g .
employer. dispute’ it the

It is purely the management's function to determine whet},
should be carried on on the contract ,ystem or otherwise, Soc,-e; thei
be mvoked in the aid of the workmen to compel the manageme(:,t Justice canpop
factory system so that the workers may henceforth derie b t‘o work on g
Factories Act, 1948, when they had none previ ousls. efits unde, the

their business

P. K. Sanyal for the managements.

Patit Paban Pathak for the employees.

AWARD

1. By order No. 856Dis./D/11L-31/56, dat
the Government of West Bengal, in the Lab
under section 10 of the Industrial Disputes
dispute between Messrs. Panchkari

ed the 3pq Mar

our Department,
tes Act, 1947, 4,
Bidi Factory,

ch, 1956,
referreq
€ industriy]
Proprietor' Shrj

F.JR] PANCHKARI BIDI FACTORY ¥. THEIR EMPLOYEES 97

Panchkari Saha, Messrs. Mottt Bidi Factory, Proprietor, Shri Motilal Das
and Messrs, Bharat Mata Bidi Factory, Proprietor, Shri Nikunja Behari
Sarkar, all of P.O. Hili, district West Dinajpur, on the one hand and
their workers represented by Paschim Dinajpur Bidi Sramik Union, P.O.
Hili, West Dinajpur, on the other, regarding the matters specified in the
schedule, to the Third Industrial Tribunal constituted under section 7 of
the Industrial Disputes Act, 1947, by notification No. 592/Dis./D/12L-552/
dated the 23rd February, 1953, for adjudication.

2. After usual summons the parties put in appearance and filed
their written statements. The pleadings were completed on 29th May,
1956. The parties were thereafter directed to file list of documents.
Then after adjournments at the instance of the parties, the dispute was
heard at Balurghat and the three shop premises were inspected and local
investigation held and award was reserved.

3. The matters of dispute as stated in the schedule to the order of
reference are as follows :—
(i) Is the change from the factory work to the home work system,
viz., manufacture of bidi in the worker' own houses, justified ?

(ii) Whether the workers of Messrs. Panchkari Bidi Factory,
Messrs. Moti Biri Factory and Messrs. Bharat Mata Bidi Factory are
entitled to any retrenchment compensation and/or any other relief ?

Shri Panchkari Saha, Proprietor of Panchkari Bidi Factory, Shri
Moti Lal Das, Proprietor of Moti Bidi Factory and Shri Nikunja Behari
Sarkar and three others, Proprietors of Bharat Mata Bidi Factory have
respectively, shops styled as aforesaid at Hili in West Dinajur, selling
tobacco, bidi leaves as also bidis of their own brands. At the relevant
time some 100 workers used to prepare bidis for the concern of Shri
Panchkari Saha, 287 workers for the concern of Shri Moti Lal Das and
100 workers for the concern Shri Nikunja Behari Sarkar and others.
According to the proprietors the bidis used to be made by the workers in
their respective houses on piece-rates, while according to Paschim
Dinajpur Bidi Sramik Union (hereafter called the Union) bidis used to be
made in the respective shop premises which, therefore, constituted the
factories.

The case of the Union as made out in the written statement before
this Tribunal briefly stated is as follows :

The aforesaid three concerns were factories which together employ-
ed about 550 workers in making bidis in the respective shop premises at
Hili. Although the concerns were earning handsome profits, these did
not improve the lot of the workers. For redress of the grievance the Union
was formed on 27th August, 1955. Atabout that time the Area Inspector

R—13
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of Factories, Government of West Bengal, came to Hili in course of
his routine inspection and detected that although Panchkari %id'
Factory and Moti Bidi Factory were working as factories. th i
thereof did not take license or register them as factori‘ € 0Wr}e:;
under the Factories Act. So at his instance Shrj PanchkariesS E;]S require
of Panchkari Bidi Factory and Shri Motila] Das, owner ? 13{ nger_
Factory were prosecuted before the Subdivisiona] Off’icer B 10 hOtl idi
eventually convicted. As soon as the judgment came o‘ tahurg at, and
Panchkari Bidi Factory and Moti Bidi Factory sudden] ut the owners of
work, without notice and intimation, from the evening stgtgpped factory
1955, and 1st October, 1955, respectively. The WOrkero f th Septembgr.
duly presented themselves for work byt they were | fso those factories
owners intimated them thatif they were prepared tz used work.. The
pective homes (in place ot shop premises) on contract b Vf’Ork at their res-
they would be supplied with materials for making bid?SISgn carc}llssistem.
: Yy such change

erately r
factory workers to casual workers resulting ; equc'ed from full-fledged
workers naturally could not agree to ¢
the effect which the management of the t

Written Statem
ent,
The owners of Bharat Mata Big; Fa

. ctor ‘s
aforesaid two concerns and introduced ¥ also joined hands with the

oy card
As a result same type of dispute alsg cropped SYst;m of work soon after.
up there,

were on the roll on the day
for the period of unemployment
such orders, the workers might ‘be

tion as also compensation for inegaawarded ful

I action,
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The proprietors of the three concerns resisted the claims of the
Union by separate written statements though virtually on same grounds.
They denied relation of employer and employee and other material
allegations of the Union and pleaded among others as follows:

Theirs were not factories but are exclusively shops selling bidi leaves
as also bidis of their own brands. For the purpose of making bidis for
them, they have all along been supplying bidi leaves and tobacco to
independent petty traders and/or contractors who have all along been
taking these materials to their respective houses and have been preparing
bidis with the said materials there. At the end of a week the bidis
prepared and delivered to the concerns during the week are duly paid for.
In the middle of the week some advances are given to these petty traders
and/or contractors towards the prices of the bidis.

These petty traders and/or contractors have no obligation as to the
quantity of bidi leaves and tobacco they may take supply of from the
concerns or as to the number of bidis they may deliver at the end of the
week nor are they in any way controlled andjor directed in the matter of
preparing the bidis by the concerns. The petty traders or contractors are
wholly independent in the matter of execution of their work of preparing
the bidis. In the circumstances, neither the owners of these concerns
are employers nor are the petty traders and/or contractors ‘“workmen”
within the meaning of the Industrial Disputes Act.

For some time in 1955, some of the aforesaid petty traders and/or
contractors for their own convenience began to prepare bidis and the
respective shop premises of Panchkari Saha and Moti Lal Das on condi-
tions as aforesaid instead of taking the materials to their home. They
too had absolutely no fixed hours of work and no control or direction
whatsoever in respect of the manner of execution of their work or
obligation in respect of the quantity of materials they took supply of or of
the number of bidis they delivered to the concerns. The number of those
who thus worked for some time in 1955, in the shop premises, of Panch-
karis Saha and Moti Lal Das, were very few while the majority of the
traders and contractors of their concerns adhered to the system of
taking materials home and preparing bidis there.

While these few workers were thus making bidis in the shop pre-
mises of Panchkari Saha and Moti Lal Das, the Factory Inspector visited
those concerns. Although it was explained to him how these few
workers were allowed to make bidis in the shop premises, the Factory
Inspector was of opinion that as nonetheless more than 20 were working
in the shop this would constitute their shops into factories and accor.
dingly he prosecuted the two proprietors under the Factories Act which
ended in their conviction, as stated by the Union. After such conviction
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of Factories, Government of West Bengal, came to Hili in co .
his routine inspection and detected that although Panchka;lirseB.g.
Factory and Moti Bidi Factory were working as factories the .
thereof did not take license or register them as factori‘es as rowpers
under the Factories Act. So at his instance Shri Panchkari Saln equired
of Panchkari Bidi Factory and Shri Motilal Das, owner of Nf O‘W;'er.
Factory were prosecuted before the Subdivisional Officer, Balur h°t1 idi
event%ﬂly convicted. As soon as the judgment came oyt the §an and
Panchkari Bidi Factory and Moti Bidi Factory suddenly stop ezwfhers of
work, without notice and intimation, from the evening of 30thpS actory
1955, and 1st October, 1955, respectively. The workers of thos:l;temb.er‘
duly presented themselves for work but they were refused wo Ectorles
owners intimated them thatif they were prepared to work at rh.. The
pective homes (in place of shop premises) on contract basis on their res-
they would be supplied with materials for making bidj,

the status of the workers was deliberately reduced f
factory workers to casual workers resulting in loss in inco
workers naturally could not agree to the change and de
the effect which the management of the two concerp
result the workers staged a stay-in-strike which contip
The Union also took up the matter with the authoriti
A. Al and A2, B and C to their written statement.

The owners of Bharat Mata Bidi Factory also joined
aforesaid two concerns and introduced card system of
As a result same type of dispute also cropped up there.

In pursuance of the directions of the Labour Director
called off the strike on ldth October, 1955, and inform::]te the Union
Commissioner accordingly. Notwithstanding, the employer d'the Labour
to continue the old system of factory work in the o s did Dot agree
deadlock thus continued. By change in the syster gfpremxses. The
workers employed in these three factories who had beep " ‘l"{’_Ork, all the
together, stood retrenched while their work was beinor ing for years
contractors who in their turn were engaging new hands 8 carried on by
ones at a much reduced rate. The change in the syster 2: also some old
and mala fide, resorted to in order to terrorise the worker fWOrk xs.illegal
Union. So. the Union prayed for an award declaring tsh or fqrmmg the
owners of the three factories as illegal and unfair anq di € action of the
restore the old system of work forthwith and take back tr}z’—Ctmg them to
were on the roll on the day the change was made with fulle Workmen a5
for the period of unemployment. In case if it be found dj fo?mpensation
such orders, the workers might be awarded full retrench tHicult to pags
tion as also compensation for illegal action, ment compengg..

card system,
By such change
rom full-fledged
me as well. The
manded notice to
S refused. Ag ,
ued for some days.
®S a8 per annexures

hands with the
work soon after
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The proprietors of the three concerns resisted the claims of the
Union by separate written statements though virtually on same grounds.
They denied relation of employer and employee and other material
allegations of the Union and pleaded among others as follows:

Theirs were not factories but are exclusively shops selling bidi leaves
as also bidis of their own brands. For the purpose of making bidis for
them, they have all along been supplying bidi leaves and tobacco to
independent petty traders and/or contractors who have all along been
taking these materials to their respective houses and have been preparing
bidis with the said materials there. At the end of a week the bidis

- prepared and delivered to the concerns during the week are duly paid for.

In the middle of the week some advances are given to these petty traders
and/or contractors towards the prices of the bidis.

These petty traders andjor contractors have no obligation as to the
quantity of bidi leaves and tobacco they may take supply of from the
concerns or as to the number of bidis they may deliver at the end of the
week nor are they in any way controlled andjor directed in the matter of
preparing the bidis by the concerns. The petty traders or contractors are
wholly independent in the matter of execution of their work of preparing
the bidis. In the circumstances, neither the owners of these concerns
are employers nor are the petty traders andfor contractors “workmen”
within the meaning of the Industrial Disputes Act.

For some time in 1955, some of the aforesaid petty traders andjor
contractors for their own convenience began to prepare bidis and the
respective shop premises of Panchkari Saha and Moti Lal Das on condi-
tions as aforesaid instead of taking the materials to their home. They
too had absolutely no fixed hours of work and no control or direction
whatsoever in respect of the manner of execution of their work or
obligation in respect of the quantity of materials they took supply of or of
the number of bidis they delivered to the concerns. The number of those
who thus worked for some time in 1955, in the shop premises, of Panch-
karis Saha and Moti Lal Das, were very few while the majority of the
traders and contractors of their concerns adhered to the system of
taking materials home and preparing bidis there.

While these few workers were thus.making bidis in the shop pre-
mises of Panchkari Saha and Moti Lal Das, the Factory Inspector visited
those concerns. Although it was explained to him how these few
workers were allowed to make bidis in the shop premises, the Factory
Inspector was of opinion that as nonetheless more than 20 were working
in the shop this would constitute their shops into factories and accor.
dingly he prosecuted the two proprietors under the Factories Act which
ended in their conviction, as stated by the Union. After such conviction
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Panchkari Saha and Moti Lal Das were compel] d i
said petty traders and/or contractors from workinp ed to disallow the
from st October, 1955 and 2nd October, 1955, respectis. :
they did nothing wrong but were within ‘cheisec'tl;ely. In so doing,
working in the shop premises for some time past therlg 'ts. Apart from
enjoyed any benefit under the Factories Act. Afcerset:(?rkers had' never
shop .pren?ises was stopped, these persons declined err work in the
materials for making bidis and stopped work and or ed to take supply of
the other petty traders and contractors from :;;_Veﬂted for some days
materials. Eventually all resumed work except thmg supply of cheir
late, making bidis in the shop premises. The propri ose fe‘j‘«' who were, of
any one. All the petty traders and Contraffletors did not retrench
contract with them prior to Ist October, 1955 h ;
same work as before on same terms and Conc‘lition » have stil] been doing
had been permitted to work in the shop premi $. Only the few who
after asked to discontinue work there gz afOres;Zes and who were there-
not rejoin. They were entitled to no reljef. 1d stopped work and did
The proprietors of Bharat Mata Bid; Factor
they Tvere concerned, there had been no change ily alleged that so far as
any time. They had been carrying on business flllthe system of work at
in the way already indicated as aforesaj| A”a along without break
contractors who had been in contrace witl; th the petty traders and/or
1955, have still been carrying on the came :'m PHior to Ist October,
terms and con.ditions and that there hag not b ork as ‘before on the same
contract existing from before wag terminated en a single case where a

| Bgsides, thei proprietors of these three ¢
e eles the provrietors of ths s oncerns togk preliminary
In support of their case the Union exa C'&
Har e.Krishﬂa Mahanta, P.W. 2 Shyi Biswa th
Pha.m Bhusz_m Debnath and secretary P V&?ath Km'ldm . 3 St
besides proYlﬂg documents Exs. 1 to 12(e). ‘Th- X Shr'l anoj o
Llanft exa.mmed themselves—D.W. 1 §hri Nik&e o Deban, g the other
B e ey g D 1 PanChkun.Ja Behari Sarkar, DW. 2
documents Exs. A to L. e besides Provie
| Before' entering into .che dispute | may \ g
either admitted or established in evidenc | tain facts ¢ the
corresp ondence as passed before the reference‘ e ention oo the
appreciate the evidence. On,23rd May 1;38 oo o o of hEID .
visite_d, the shop premises of Shri Panchke;ri SDS' rea pactory spector
at Hili when he found that although more thaha o Shri Mot val Das
in t‘l?e max.mfacture Qf bidis, the owners did nan' ks o orking
notify their occupation as factories a¢ require(c)lt;fage Hoense hercfor or
¢ nder the Factories Act.

g in the shop premises

orkers P.W. 1 Shri

X
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So, at his instance the said Shri Panchkari Saha and Shri Mot1 Lal Das
were prosecuted before Subdivisional Otficer, Balurghat, under section 92
of the Factories Act and were eventually convicted on 26th September,
1955, (vide Ex. 2). After such conviction the owners of Panchkari Bidi
Factory prohibited those workers from preparing
reby stopped factory work from the
d 1st October, 1955, respectively.

Factory and Moti Bidi
bidis in their shop premises and the
evening of 30th September, 1955, an
h disallowance of work in the shop premises, the
workers of the said two concerns started stay-in-strike on 1lst October,
1955. The Union sent letters and telegram to the Labour Commissioner
and Factory Inspector seeking intervention |vide Ex. 7(a? alnd 7(b)]. On S.th
October, 1955, Union again wrote to the Labour Commissioner complain-
ing that Shri Panchkari Saha and Shri Mot Lal Das stopped factory
work and thereby threw all the workers numbering about 400 of those
two concerns into unemployment [vide Ex. 7(c}}. Then on 8th October,
1955, the workers headed by Shri Subodh Chandra Mondal wrote to the
Assistant Labour Commissioner that all bidi factory owners closed thetr
factories on 29th September. 1955, throwing about 1,000 Work‘ers out of
employment as the workers objected to work on contract bam: on card
system. It was also alleged -therein that Bharatmata Bld_l Factory
stopped factory work from 4th October, 1955, for Wl:lch 50 wgrkers
resorted to strike [vide Ex. 7(d)}. On 11th October, 1955, the Assistant
Labour Commissioner replied to Shri Subodh Chandra Mondal and
athers requesting them to withdraw the strike. He also wrote to the
owners of Panchkari Bidi Factory and Moti Bidi Factory to maintain
status quo |vide Ex. 7(e), 7(f) and 8 and 8(a)l. On 12tb O.ctober, 1955, the
Magistrate of West Dinajpur also informed the Union that he had
forwarded their letter to the Labour Department and Factory Inipector’
for necessary action [vide Ex. 8(). On 13th Octob'er,' 1955, Sbrx
Panchkari Saha replied to the Assistant Labour Com@saoner saying
that work of manufacture of bidis was not closed by him and that tbe
workers were pursuing strike under the evil inﬂuence of the C(;)z?mun'lst
Party (Ex. C). On 1l4th October, 1955, Ux?ion informed tbeB.df Ilrcer-m-
charge, Hili police-station, that the strike 1n the Panchkan ; ; 1E ac7tory
and Mati Bidi Factory was withdrawn from that night [viae : x. 7(g)).
On 15th October, 1955, Shri Subodh Chandra Mondal and othelsfkwrote
to the Assistant Labour Commissioner that although thes trike was

withdrawn in the above two factories

insisting to have work of making bidis
Nt laldetale

Following suc

P .
in similar

. 1955, communica
1515335&1—511:1@,_{;011 {gsioner. It Ws
haratmata Bl L

therein that ow, Q)Y‘

e\ i lq bl 'G‘
ST Y A
NS LB . o -\' «

the owners thereof wercosiina
done on contract 1wa>jjs on cardeeq
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dispute was going on took an uncompromising 'att.itu
Following these correspondences there was conc111aft10n
- could not be settled, the dispute was referred to this Tr
cation on 3rd March, 1956. | o

Let us turn to the dispute. Firstly, it is contended on behalf of
the proprietors that the dlspgte referred is not an industrial dis-
pute as the persons who worked in these concern's were not workmen
within the meaning of section 2(5)‘ of the. Industrial Disputes Act, 1947,
and the reference in consequence is bad in law. The »p()int which so
requires determination is, whether the persons engaged in making bi(.iis
in these concerns are really workmen within the meaning of Industrial
Disputes Act, 1947, or independent contractors. It has been held by
the Supreme Court in the case of Dhmngadhra Chemical Works, Ltd.
v. State of Saurashtra and others reported in {1957] 11 F.JR. 439,

* The essential condition of a person being a workman within the
terms of this definition is that he shpuld be employed to do the work in
that industry, that there should be, in other words,. an ?mployment of
him by the employer and that there should be relationship between the
employer and him as bet\\-'een employer and employee or master and
servant. Unless a person is Fhus emplqye.ed. there can be NO question of
his being a workman within the definition of the term as contained in
the Act. '

The principles according to which the re]
employer and employee or master qnd vserva'nt ha
ned are well seteled. The test wlu;h is umforrrll
determine the relationship is the egxstence of a r‘lg
of the manner in which the work is to be done.”

de [(vide Ex. 7(1)].
andas the matter
ibunal for adjudi-

ationship a between
S g0t to be determi-
¥ applied in order to

Regarding system of work, the evider?ce and circy
accord with the version of the proprietors of‘ th
the relevant time 100 workers were engaged in
cern of Shri Panchkari Saha (vide D.W. 3), 237 for the concern of o
Moti Lal Das (vide D.W. 2), and 100 workers for the concern of Shrj
Nikunja Behari Sarkar and three othe.rs (vide D. W D It i admiveeg
on all hands that these workers comprised males and females, 1y their
evidence it was sought to be said on behalf of the workers that on the
previous evening they used to get supply of big; leaves which, they used
to take to their respective houses and ther.e bidi leayes used to be cut apnq
put into water and then on the NEXt MOrning they g wsed to coms d
the shop premises and prepare bidis " the shop Premises op taking to-
bacco and thread there. So according to the c3seof the Unjon i the
written statement and the evidence, all workers ygeq. t0 make bidis i the
shop premises after taking supply of tobs

€co and tlifee?d on the day,

mstances are more in

e three Concerns, At
making bidis for the cop-

bt of control in respect’

l - 10 3
I 4 DI YACT v. THEIR EMPLOYEES

P. W. 2 Shri Biswanath Kundu negativ;d theITasTO\xIIEenbe};i asz;i:;f: :2
e inati ave all a .
cro§s-exam1n'atlol;1 03;:: ff;:alri:l,{oiflzer;idis after taking supply 'of bidi
thelr respoctive d thread on the previous evening. Regardmg the
teaes, tobacco a'nt is in evidence on the side of the proprleto.rs
male. workers. 1sed to make bidis like the famale members in
tha"c they too :ive houses on getting supply of bidi leaves, tobacco anld
e Fhaper vious evening and that only of late some of. these ma e
thread on the premitted to work in the shop premises of 'Shrl Panc‘hkarl
workers Were’ 1;‘:; ti Lal Das in making bidis to suit their convemen‘ce.
oaha and Sar Otr’tr sought to be said on behalf of the workers during
ft was on che CO;]I tflleymale workers were all along pesmitted to prepazfe
afg'tm'lent e ctive shop premises. [ am unable to accept such case
b‘ldls e re'spl‘i’en true, it would have been more natural for them not
S f : bacco ;md thread on the day previous. Tlle workers
to take Supplyo’ < about it. So, in their deposition they said that they
also were Consalo?fml of bidi leaves in the evening and used. to get
used to get upp }d onythe next day on coming to the shgg premises with
tobaC.C ¥ o threaThe khosra khatas of Bharatmata Bidi Factory (Ex.
cut b.ldl leavesl- dmittedly supplies of bidi leaves andv other materials
B series) Wheremla w that all the materials such as, bidi leaves, toba'cco
are noted go to s ?'Omultaneously supplied from day to day onthe prev1oxlls
and Fhread were vsl 1ld support the case of the propriéu')rs‘ that .the male
B Thll'sk“ Ollle female workers used to make bidis in their respec-
members (0o | edt' been the practice to make bidis in thg shop pren?lses
tive homes. Hah it t;ken supply of tobacco and threads in the prev;lous
they'would not a:fre them back to the shop premises'on the next a(s)wf.
?’,}fn:lgidoer:zet:e:;lsy that there had been no changed III)I \;1'32 ;}i’::::;ath
y idi 1 ncerned. P .
work so far as Bharatmat:aBKiloF;E}ll(;t()cr:nltsr:r(); Cwas shown by unimpeafch-
Rundy who sough}: towor};(ed in the concern throughout even a Hte(rl
abe g)oiugfrmlt;55a‘:hen it was alleged to have been bclosei.9 o z;s
;;};ratrcna(.)ta YBidi I;actory stopped work 'trom 4th QCEO i:;ter d;ted
IS found mention in the Union's : a
alieged, chis would hanet only was it not so stated therein, there was
o OCtOber"I%% 0withdrawal of alleged strike pf the workers of
als.o he ment‘lon 2 O‘fltthe subsequent letters of the Union or workc?rs nﬂot
this c.o neern 1n anyd Oted 14th October, 1955, [Ex. 7(g)] whereby O/C ;I\d;
nform. i letter" I?d awal of the strike of the two other concerns. . 2111
eormed abou? Wlt’ trhis concern this would have nz?turally been with-
hore been strike p other two concerns. P.W. 2 admittedly bore No. SO
dra;w:i;gv:;lzionfgl% The note book relating to his No. 80 which is,
on 3rd Oc ) .
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theretore, relevant has heen suppressed on tl '
. s 7 the convenient p| f 1 '
‘ ea of its being
e > of !
¢ side of the Praprietor on the

[S S cydioon ;th Okt(jbex- 1933‘ and on
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missing.  The positive evidence on tf
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used by the workers in makimy bidis but rather to indicate that the con-
cerns sell bidis of therr own make.  For so Jomg 1t appears that after
delivery of prepared bidis in bundles of 25 by the workers, these are treat-
ed in the shop premises by pard emplovees. The prepared bidis afrer
dilivery are put over onoven tor drving and then these are turned into
packers and labels of the concerns are attached to them by pard emploveces
of the concerns.  Thus having bidis of their own make 1t 15 no wonder
that they described themselves as factories.  In any case it does not
indicate that the shop premises were used by the workersin making bidis
and thus these were termed tacrories,

Now. as to terms of employviment it > not Jispured that all the workers
are paid for making bidis on pilece-rates  at the rate of Rs. 1-6 per
thousand prepared bidis, 1n the concerns of Shr Panchkari Saha and Shni
Nikunja Behari Sarkar and others and at Rs. 110 per thousand prepared
bidis, 1n the concern of Shri Mou Lal Das : and that advances are given
m the middle of a week and payment for the prepared bidis dehivered s
made ar the end of a week on tallving the out-turns noted n the note
books (stvled by workers as cardst with those noted in the books main-
tained in the concerns. It will not be out ot place to mention here that
piece-rate system by irself may not lead to an inference of the work being
done under contract svstem as men engaged onsuch system may as well
be employees (workmen).  In the present case, however. this fact along
with others points more m ravour of the work bemng done on contract
system.

As to the working 1t 1s sought to be sard ey iWdence by the P.Ws.
thar the workers were required to atrend and work in the shop premises
from 8 a.m. to 5 p.m., that it they were late by tew minutes they were not
allowed to work, that the karmacharies ot the employers and some-
times the employers themselves used to supervise their work of making
bidis and that the proprictors had tull control in the manner of execu-
tion of their work. The evidence is an atter-thought and unreliable. The
female workers, it has already been found. admittedly work m their res-
pective houses on taking supplies of bidi leaves, tobacco and and thread
on the previous evening. It has been admitted in cross-examunation by
P.W. 2, that they had or have no fixed hours of work, nor had or have
obligation to take supply of any fixed quantity ot materials for making
bidis or deliver any fixed quantity ot prepared bidis. It has been admitt-
ed that they have full liberty in respect ot execution ot the work and the
proprietors and their karmacharies had or have no supervision or
control.  As to those of the male members who prepared bidis in their
respective homes they had obviously same kind of work as those of the
female workers. As to other male workers who worked n the shop
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The claim would have been intelligible had the workers enjoyed certain
privileges under the Factories Act and were thereafter deprived of them.
Social justice cannot be invoked in their aid in order to compel the
owners to work on factory system so that the workers may henceforth
derive benefits under the Factories Act when they had none previously.
It is purely management's function whether they would carry on the
work on contract system or otherwise.

Besides, the evidence shows that not all the workers were affected
as alleged by stoppage of factory work after conviction of Shri Moti Lal
Das ar}d Shri Panchkari Saha but only few who had been working in the
shop premises and were thereafter disallowed to continue making bidis in
those shop premises. It further appears that after leaving work in these
concerns they started to make bidis under the style **Sramik Bidi ™
(Ex. D) and when said venture was not successful, it appears, P.W. 1 who
was worker in the Moti Bidi Factory, joined the concern of Shri Panch-
kari Saha, and has since been working on card system on contract basis
in the concern of said Shr1 Panchkari Saha (Ex. H2). P.W.1lin a way
admitted this when he said that female members have been working at
home on card system under Panchkari Saha. P.W. 3 who was a worker
in the concern of Panchkari Saha, it appears from the evidence, has been
working in the name of his Bhognipati Shri Ramjoy Debnath and receiv-
ing payments by putting signatures (Exs. F1, F2 and H1).

Be that as it may, when not all but only few ceased to work, it is
obvious no relief could have been granted to them, had they been elig_iblc
as their names were not disclosed. So, to be precise, I find that the
Tribunal has no jurisdiction to proceed with the reference or to adjudi-

cate upon the issues.
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(IN THE MADRAS Higy Courr. |

INDIA TYRE & RUBBER (O, (INDIA) PRIVATE LTD

v

THEIR WORKMEN.
Rajagopalan, o
July 29, 1957.

INpUsTRIAL DISPUTES
. R UTES AcT, 1947, SECTION 23-G—Rg7
—PRINCIPLE OF LAST COME FIrsT GO—APpLIC *RENCRMENT
HAVING BRANCHES AXND DEPOTS—Dg ATION  01-—CONCERN
1

' TERMIN .
INDUSTRIAL ESTABLISHMENT MEANING o ATION or sENtoRITY

RETRENCHMENT— JUSTIFICATION
PLUS BY REORGANISATION—RIGHT op “EN RENDERED sug-
WORKMEN-—ESTABLISHMENT OF bong fides—Wyg RETRENCH SURPLUS
OF SOCIAL JUSTICE SHOULD PREVA7L. THER CONSIDERATIONS
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illegal in the employer desiring to make more profits by getting rid of the

surplusage.
Writ Petition No. 122 of 1957.
M. K. Nambiar and K. K. Venugopal, for the petitioner.

S. Viswanathan. B. R. Dolia and G. Ramanujam, for the respondents.

JUDGMENT.

The petitioner company manufactures and sells tyres, among other
rubber goods, in India. It has its head otfice at Bombay. One of its
branch offices is at Madras with jurisdiction over the territorial area
known as Madras district. The District extends over areas which lie
outside the State, in Kerala, Mysore and Andhra Pradesh. The sub-
depots at Ernakulam, Bangalore and Vijayawada are within the District
of Madras.

On the recommendation of the Tariff Commission in 1953 the
Government of India ordered a reduction in the sale price of tyres by
ten per cent. The Tariff Commission pointed out in its report that the
proportion of administration, selling and distribution expenses of the
petitioner company was high, when compared with such charges incurred
by other companies manufacturing and selling tyres in India. The
petitioner company reorganised its methods of business, which resulted
in a reduction in the amount of office work to be done in the Madras
office. The petitioner found that to deal with the work on the re-
organised basis twelve out of the thirty three employees in the Madras
office were in surplus of its requirements. On 22nd February, 1956, the
petitioner company ordered a retrenchment of twelve of its employees
and served each of the retrenched employees with a notice, paying each
of them a month's wages in lieu of notice.

The Workers' Union challenged the right of the Management to
terminate the services of these twelve employees. On 31st March, 1956,
the dispute between the Management and the workers was referred by
the Government of Madras, under section 10{(1)(c) of the Industrial
Disputes Act, for adjudication by the Industrial Tribunal, Madras. What
was referred as an industrial dispute was: “Whether the retrench-
ment of the following twelve workers is justified and to what relief
they are entitled?” The names of the twelve workers were then
listed.

The Tribunal gave its award on 17th December, 1956, and it was
duly published by the Government in the Gazette. In paragraph 9 of
its award the Tribunal recorded :
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The Tribunal ordered the reinstatement of the twelve emplovees
whom the petitioner had purported to retrench.

The petitioner applied under article 226 of the Constitution for the
issue of a writ of certiorari to set aside the award of the Tribunal dated
17th December, 1956.

Before dealing with the question whether the award of the Indust-
rial Tribunal based on the finding, that the retrenchment was unjustified,
is liable to be set aside by the issue of a writ of certiorari, I shall dispose
of the contention of the petitioner, that considerations of pooled seniority
vitiated the finding of the Tribunal that the retrenchment ordered by
the management was contrary to law. That question has to be considered
on the basis, that what was ordered by the management was in fact 4
retrenchment and that it was otherwise lawful.

Mr. Nambiar, the learned counsel for the petitioner, was right when
he pointed out, that even in the adjudication of an industrial dispute,
the rights and liabilities of the employer and the employees (workmen)
in so far as they relate to retrenchments, are governed by the statutory
provisions in Chapter V-A of the Industrial Disputes Act. Section 25](2)
which makes it clear runs:

“ For the removal of doubts, it is hereby declared that nothing
contained in this Chapter shall be deemed to affect the provisions of any
other law for the time being in force in any State in so far as that law
provides for the settlement of industrial disputes, but the rights and
liabilities of employers and workmen in so far as they relate to lay-off
and retrenchment shall be determined in accordance with the provisions
of this Chapter.”

Section 25-G is the statutory provision, which embodies the principle
of last to come and first to go as applicable to the employees to be
retrenched. Section 25-G runs:

“ Procedure for retrenchment :
trial establishment, who is a citizen of India, is to be retrenched and he

belongs to a particular category of workmen in that establishment, in the
absence of any agreement between the employer and the workman in
this behalf, the employer shall ordinarily retrench the workman who was
the last person to be employed in that category, unless for reasons to be
recorded the employer retrenches any other workman.”

Section 25-G makes it specific that the unitof the industry to which
that statutory principle governing retrenchment applies is the industrial
establishment. The defitition of an industrial establishment in the
explanation to section 25-A(2) is limited in its scope and cannot apply to
the interpretation of ** industrial establishment " as it has been used in
section 25-G. For the purposes of applying section 25-G, the position is

Where any workman in an indus-
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that the term * industrial establishment ™ h

Act icself.

Though not in relation to section 25-G, I had occasion in rS‘n' Rama
Vilas Service Ltd. v. State of Madras, [195?] 9’F.]..R. 160, to consider what
constituted an ** industrial establishr‘n'ent .‘ within the sc9pe of the. Act,
for purposes other than those specified in the exglanatlon to section 25
A(2). The expression ‘‘industrial establishment or * estabhshme'nt "
has been used in several other Secti9ns as well and, to tbe e).(tent possible,
the same meaning will have to be'glven to that expressiop in the absence
of any statutory definition. Section Z(kk) refers to brg
estabiishments of an insurance compagy m mpre than on S
2(n)(ii) includes any section of an 111d1.15tr1a1 establlxshment within th‘e
definition of public utility serv1c§_ SecFlon 3(1) prowdes for the‘ consti-
tution of works committees for industria] establishments, Se.ctlon Q-B
empowers the appropriate qugrnment to exempt z?ny class of industria]
establishments from the provisions of t.he 'Act', Section 10(‘1-A)
the Central Government to refer for ad]udxcatxon'by a Natlorlal
if the industrial dispute is of such a nature that 'mdustrlal gstab
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the scheme of the Act it should be clgar ages, each as 5
distinct concept, (1) an industry,. (2) an indy
industry, (3) an industrial estabhsbment wh
ot the industrial concetn, or Wh'ICh may .b
concern, {(4) a section of an mdu.strlal estabh
workmen in an industrial e.stabhshment or i
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Madras, ([1956)9 F.J.R. 160). After pointing out in effect in that ¢

that the Sri Rama Vilas Service Ltd. was an industrial concern witl .
head office at Madras, and that the branch at Kumbakonan1 leh 1(ts
industrial establishment by itself, [ stated at page 173 of the r;po‘r‘t&lgs an

" The industrial establishment as such has not been defis db
the Act. But there should be little difficulty in determining :h * y
of that expression. I need refer only to section 3 of the Act ti) ot
tive the contention of the learned counsel for the Madras Uni ne}gla_
S.R.V.S. Ltd. withall its branches should be taken as one indusrtl:;, etstzt
S 1} N - Y A
ﬁlr;sl};z?iertl(t) the’l::{eqd?ﬁ.:t.qbt.e Lzltjn Iy ;:()lt a Conbcern whose opeations are

r adras State alone. 1as a

One of the allied concerns, Amalgamations I.r.i‘lcrll.Chha;ciit i?sanialoreh i
Vijayawada in the Andhra State.  If the contention of th fa;‘c y
co.unsel tor the Madras Union has to be accepted, the We keamed
mltteg contemplated by section 3(1) of the Act sl‘wuld beora i CO[;:-
comn“uttee for the industrial concern of S.R.V.S. Ltd. as a whole ‘Xlor ;
ever its branches may be situated, either within this State or ' Witheore;:
the State. Suc'h a construction I am unable to place on section 3(1) of t;lle
Ac.t. [t cer.tamly provides for a separate works committee for each indu-
strm} establ‘lshment. though that establishment might only be a branch of
:)!;et:.rclldusltrml concern which has branches not only withi’n tﬁis State but
o .tlheect he Sta'te as well. Besides, there ig another difficulty in accept-
g th .ontent.lon of the learned counsel for the Madras Union. As I
\I;/I"u;ld it Is}fertfunly clear that the S.R.V.S. Ltd. with its head o.fficesat
\\.hOIZa(S).f tij ét;O\I;egatlons .extending outside the Madras State. If the
ot diswt-es -be.t“.]i.‘etxcll.t:) to be treated as one industrial establishment,
b oo e workers of the industrial concern as a whole
lspute wiehin e t‘mt cqncern‘ has to be treated as an industrial
would not be the apprc;;l:iiteoz};?z:lnor?lenzt(kt)‘ 'tlfle e 'Govemmem
section 10(ye) of o2t o refer such a dispute under

Similar consi ions ;
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be treated as pary of 1Le ot akulam, afngalore and Vijayawada should
of interost 1 bt th: 11; lf.St.rlal establishment at Madras. It may be
Act 36 of 1956 e L 01\ ision made by the Amending Act of 1956,
on 10(1-A) to which I have already adverted,
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Strlal eStab].lSh[IleIltS lylng ln more than One State

Madl}sleisp::t;lo;er company is an industri
of the p in "u§tr1al esFablishment of th
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ame 1ndustrial concern for p

al concern, and the office at
at industrial concern. Each
a separ ate industrial establish-
urposes of Section 25 G,

F.JR] INDIA TYRE AND RUBBER CO. v. THEIR WORKMEN 115

I have so far proceeded on the basis that 1t was a retrenchment in
fact that the petitioner company ordered. Tf that was so, the Tribunal
was clearly in error when it held that the retrenchment was illegal. 1
have pointed out that the retrenchment did not contravene section 25-G
and was not illegal.

I shall next deal with the question, whether what was ordered by
the petitioner company was in fact a retrenchment and was a lawtul
retrenchment. Theindustrial dispute that was referred for adjudication
was “whether the retrenchment of the twelve workmen was justified.”
What the Tribunal had to decide in the first instance was whether it
was in fact a retrenchment, or whether it was a case of a colourable
exercise of the power, based on the right of an employer to effect
retrenchment, in which case it would not have been a retrenchment atall.
If, for instance. under the guise ot ordering retrenchment the employer
in fact victimised selected employees, or, it what the employer did
amounted to an unfair labour practice, it would not have been really a
case of retrenchment. It should be remembered that such allegations were
made by the Union, but they were abandoned. Similarly, if what was
ordered by the petitioner was mala fide, it would again be a case of a
colourable exercise of power, and it would be no retrenchment at all.

The Tribunal did not negative the claim of the petitioner, that after
the reorganisation that had been effected resulting in a reduced work-
load in the Madras office, there was enough work only for twenty one
out of thirty three that had hitherto been employed. That was certainly
a very relevant factor in deciding whether the retrenchment was ordered
in good faith. The Tribunal was right when it recorded in paragraph 13

of its award :
“ the important question that arises for consideration is

"

whether this retrenchment was done in good faith.
The Tribunal did not, however, in express terms find that the retrench-
ment was not ordered in good faith. But apparently the Tribunal was
of that view. The only ground on which the Tribunal rested its deci-
sion, that the retrenchment was unjustified, was its concept of social
justice, by which it apparently meant, in this case, that if an employer
wanted to get a return of more than six per cent on his paid up capital
or more than 4 per cent on his working capital, a retrenchment justified,
for example on the quantum of work available, would be one vitiated by
bad faith. I have no hesitation in accepting the contention of Mr.,
Nambiar, that such a concept of social justice is an entirely irrelevant
factor in deciding whether a retrenchment was ordered in good faith, or
whether it only amounted to a colourable exercise of the power to
retrench. Any retrenchment ordered would, of course, be subject to
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+he statutory provisions in Chapter V-A of the Act.

Mr. Nambiar urged that any consideration of social justice would be
irrelevant in deciding whether a given act amounted to a retrenchment
or not as defined by Section 2(00) of the Act. The portion of section
(00} which is relevant for the present purpose runs:

« Rerrenchment means the termination by the employer of the
service of a workman for any reason whatsoever otherwise than as
punishment inflicted by way of disciplinary action...... .. "

Apparently wide though rhe ambit is made by the use of the expression
wany reason’, that certainly does not rule out the investigation of an
allegation, that the retrenchment 1 question was mala fide. What
constitutes good faich or the absence thereof is, of ourse, a different
problem.

Ind. K. Iron & Steel Co. v. [ron and Steel Mazdoor Union, [1956]
9 F.J.R. 419, Bose J. observed at page 428 : '

« The only question referred was, was the retrenchment justified?
and we find it impossible to see how that can be determined without
considering the question ot good faith which in turn would largely
depend on the finances of the company, on the adverse effect that reten-
tion would have on the business and on whether retention would mean
the deadweight of an uneconomic surplus and so forth.”

That observation, in my opinion. does not justify the contention, that
good faith attendant on a retrenchment could be established only if the
employer was losing or was making no profits, or even a contention
that retrenchment would be at least prima facie mala fide, if it wa;
ordered when the employer was already getting a return of
more than six per cent on his paid up capital or of more than four per
cent on his working capital. The deadweight of an uneconomic surplus
to which Bose J. referred can operate at any level of profits. There 15
nothing unlawful inan employer desiring to make even more brofite
by getting rid of the deadweight of an uneconomic surplusage.

The learned counsel for the respondent referred to Thakuy v. Ruston
and Hornsby Ltd, [1956] 1 L.L.J 14, But the test posed there cap
have no application to the facts of this case.

Mr. Nambiar relied on the observations of Bhagwati, J.
Mills Co. v. Suti Mills Mazdoor Union, [1955]

439 :

 1In Mugr
7 FJR. 483 at page

“ The considerations of social justice imported by the Labour
Appellate Tribunal in arriving at the decision in favour of the respon
dent were not only irrelevant but untenable.  Social Justice is 2 ve -
vague and indeterminate expression and not clear—no definition can ;Z

[ To be reprinted |
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laid down which will cover all the situations. Mr. L. Isaacs, the learned
counsel for the respondent attempted to give a definition in the following
terms: ‘social justice connotes the balance of adjustments of the various
interests concerned in the social and economic structure of the State, in
order to promote harmony upon an ethical and economic basis,” and he
stated that there were three parties concerned here, riz.. the employers.
the labour and the State itself and the conception of social justice had
to be worked out in this context. Without embarking upon a discussion
as to the exact connotation of the expression ‘social justice’ we may only
observe that the concept of social justice does not emanate from the fanci-
ful notions of any particular adjudicator but must be founded on more
solid foundation.”

The question at issue there was, whether the workmen were entitled
to any bonus when the Company had no trading profits that year.

I am not called upon to decide whether considerations of social
justice will be wholly irrelevant in the adjudication of an industrial
dispute. It may be of interest to note that in section 17A(b) of the Act
the appropriate Government is given the right to rest its decision, not to
make an award enforceable on grounds of national economy or social
justice. That, of course, does not apply to the adjudication of an indust-
rial dispute by an Industrial Tribunal. The question before me is not
whether considerations of social justice would be irrelevant even for
deciding whether a retrenchment was ordered mala fide or in good faith.
The limited question before me, which alone I need decide in this case, 1s
whether the concept of social justice expounded by the Industrial Tri-
bunal in its award was a relevant factor in deciding whether the peti-
tioner acted mala fide in ordering the retrenchment of the twelve em.
ployees in the office at Madras. That question, as I have already pointed
out, I have no hesitation in answering in the negative.

In my opinion, the Tribunal was in error when it imported an irrele-
vant consideration in deciding whether retrenchment was justified. It
was in error again when it failed to keep the requirements of section 25G
in view in deciding whether the retrenchment ordered by the petitioner
company was lawful. These should suffice to set aside the award of the
Tribunal, subject to what I have to record about the retention of
Thirumalai. N

The question that remains for consideration is whether, 1e decision
of the Tribunal, that the retention of Thirumalai contraveri¥d t ‘provi-
sions of section 25G is vitiated by any error apparent on 4 ‘flé’ ce of the
record. Whether Thirumalai was included in the categ&ijyé’f-df clerks in
the Madras office was a question of fact, which the Tribulﬁi_alffhéd jurisdic-

Ve
i
1




[To be reprinted]

118 FACTORIES JOURNAL REPORTS {Vor. X111

tion to decide. I am unable to hold that there was no material on which
the Tribunal could find that, though Thirumalai was designated a store
assistant on the date of the retrenchment, he was really in the category
of clerks. The quantum of evidence or its sufficiency on which that
finding was rested may not be a matter for investigation at this stage. 1
see no justification for interfering with that part of the award of the
Tribunal.

Subject to what I have stated above, the petition will stand allowed
and the rule will be made absolute. No order as to costs.

e —
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E,g,;g;d;;;d P;lt;ﬁﬂhé(i by T. A. Venkatraman, at the Oom;);ny L;v‘vﬂln;t;i?\;iewi’;;;“x
21, Thyagaraya Road, Thyagarayanagar, Madras-17: 15-9.57. )
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