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Madras Payment of Wages Rules—Amendments.
(G.O. Ms. No. 1979, Industries, Labour and Co-operation, 11th June, 1957.)*

In exercise of the powers conferred by sub-sections (2) and (3) of section 26
of the Payment of Wages Act, 1936 (Central Act IV of 1936), the Governor of
Madras hereby makes the following amendments to the Madras Payment of
Wages Rules, 1937, published with late Davelopment Department Notification
No. 183, dated the 20th February, 1937, at pages 356-359 of Part I of the
Fort St. George Gazette, dated the 23rd February, 1937, as subsequently
amended, the same having been previously published as required by sub-
section (5) of section 26 of the said Act:—

AMENDMENTS.

(1) In rule 21 of the said rules—
(i) for the words ‘“‘four annas’ oceurring in elauses (i) and (iii), the
words “‘twenty-five naye paise’’ shall be substituted, and
(ii) for the words “eight annas” occurring in clause (ii), the words
“fitty naye paige” shall be substituted.
(2) In Form V, in paragraph 9 (2) for the words “half an anna’ the
words ‘three naye paise” shall be substituted.

Workmen’s Compensation (Madras) Rules—Amendments.
(G.O. Ms. No. 1978, Industries, Labour and Co-operation, 11th June, 1957.)*

In exercise of the powers conferred by sub-section (1) of section 32 of the
Workmen’s Compensation Act, 1923 (Central Act VIII of 1928), the Governor
of Madras hereby makes the following amendments to the Workmen’s Com-
pensation (Madras) Rules, 1924, published with Law Department Notification,
dated 18th July, 1924, at pages 847-852 of Part I of the Fort St. George
Gagette, dated the 18th July, 1924, as subsequently amended, the same having
been previously published as required by sub-section (9) of section 34 of the

said Act:—
AMENDMENTS.

In the said rules—

(i) in rule 7 for the words ‘“‘eight annas” wherever they occur and the
words ‘‘four annas” in item VII (b), the words “fifty naye paise’ and “‘twenty-
five naye paise’’ shall respectively be substituted ;

(ii) in rule 22 (1) for the words ‘‘three annas”, the words “twenty naye
paise” shall be substituted.

*Fort St. Geo. Gaz., ©6-6-57, Rules Suppl. to Part I, p. 339,
8—18
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THE INDUSTRIAL DISPUTES (MYSORE) RULES, 1957

Notification No. L. L. H. 195 —I. L. D. 57 dated Bangalore, 18th June, 1957 *

In exercise of the powers conferred by section 38
Disputes Act, 1947 (Central Act No. XIV of 1947), the Governm
hereby make the following Rules, the same having been previoy 7“1‘- of M?sore
in Notification No. L. S. 8406/L. W. 192-50-9 dated 17th D °V published
required by sub-section (1) of the said section, ecember, 1956, ag

of the Industrial

PRELIMINARY.

1. Title and application.—(
Disputes (Mysore) Rules, 1857.
(2) They extend to the whole of the State of Mysore in ¢ lati
dustrial dispute veferred to in section 2 (a) (ii) of the A, elation to an in-

1) These rules may be calleq the Industrial

2. Interpretation.-——In these rules,
the subject or context:—

(a) “'Act” means the Industrial Disputes Act, 1947 (14 of

(b) ‘ Chairman” means the Chairman of 4 Board of 1947);

Court consists of one person only, such person; » or Court or if the

{¢) “Committee” means a W
section (1) of section 3 of the Act;

(d) "form” means a form in the Schedule to theg

(¢) ‘‘State Government' means, Government of

(f) “section” means a section of the Act ;

(g) With reference to clause "(g) of section 2 of ¢
preseribed that in relation to an industry carried on b
of a Department of the State Government the officar in
establishment shall be the employer in respect of tha

unless thers ia 8nything repugnant in

orks Committeq constituted ynger sub

0 l‘ules H
Mysore ;

he Act, it is h

. ereby
¥ Or under the suthority
charge of the industrig]
establishment.
PART I.

PROCEDURE FOR REFERENCE OF INDUSTRIAL D)
BoArps OF CONCILIATION, COURTs oF Epn
LABOUR COURTS OR INDUSTRIAL Triry

SPUTES To
QUIRY,
NALS,
3. Application.—An application under sub-gect; .
the reference of an industrial dispute to a Board, g’::lol‘: (:20) Ef bseehou 10 for
Tribunal shall be made in Form A and shal]l be delilvereda our Court o
torwarded by registered post in triplicate to the Secretar " personally o
ment in the Labour Department. The application shal] :; © the Govern-
a statement setting forth :— @ accompanieq by
(a) the parties to the dispute ;
(b) the specific matters in dispute ;
e\ the total number of workmen employed in the o
(d) an estimate of the number of workmep nder
affected by the dispute; and
(¢) the efforts made by the parties themselyeg
*Mysore Gaz., 27-6-57, Pt. IV—1-C, p. 1301,

taking aﬁected :

affected or likely ¢, be

b0 adjust the dispute.
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4. Attestation of application.—The application, and the statement
accompanying it shall be signed :—

‘(@) in the case of an employer by the employer himself, or when the
employer is an incorporated company or other body corporate, by the agent,
manager or other principal officer of the Corporation ;

(b) in the case of workmen, either by the President and Secretary of
trade union of the workmen, or by five representatives of the workmen duly
authoriged in this bebalf at a meeting of the workmen held for the purpose.

5. Notification of appointment of Board, Court, Labour Court or Tri-
bunal.—The appointment of a Board, Court, Lahour Court or Tribunal
together with the names of persouns constituting the Board, Court, Labour Court
or Tribunal shall be notified in the Mysore Gazetle.

6. Notice to parties to nominate representatives.—(1) [f the State
Government proposes to appoint a Board, it shall send a notice in Form B to
the parties requiring them to nominate within a reasonable time persons to
represent them on the Board.

(2) The notice to the employer shall be sent to the employer personally,
or if the employer is an incorporated company or a body corporate, to the
agent, manager or other principal officer of such cowpany or body.

(3) The notice to the workmen shall he sent :—

(a) in the case of workmen who are members of a trade union, to the
President or Secretary of the trade union; and

(b) in the case of workmen who are not members of a trade union, to
any one of the five representatives of the workmen who has attested the
application made under rule 3; and in this case a copy of the notice shallalso
be sent to the employer who shall display copies thereof on notice boards in a
conspicuous manner at the main entrance to the premises of the establishment.

PART 11,
ARBITRATION AGREEMENT.

7. Arbitration Agreement.—An arbitration agreement for the reference
of an industrial dispute to an arbitrator or arbitrators shall be made in Form C
and shall be delivered personally or forwarded by registered post in triplicate
to the Secretary to the Government of Mysore in charge of the Labour Depart-
ment, the Labour Commissioner, the Assistant Commissioner of Labour and
the Conciliation Officer concerned. The agreement shall be accompanied by
the consent in writing, of the arbitrator or arbitrators,

8. Attestation of the Arbitration Agreement.—The arbitration agreement
shall be signed :—
(a) in the case of an employer, by the employer himself, or when the
employer is an incorporated Company or other body corporate by the agent,
manager, or other principal officer of the Corporation ;
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(b) in the case of workmen, either b
trade uuion of the workmen or by five repr
authorised in this bshalf at a meeting of

¥ the President ang

o3entatives of ¢

the workmen he
PART 111.

PoweRrs, PROCEDURE AND DUTIES OF Cone

Courrts, LABOUR COURTS, TRiBUN,
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15. Evidence.—A Board, Court, Labour Court or Tribunal or an arbit-
rator may accept, adwit or call for evidence at any stage of the proceedings be-
fore it/him and in such manner as it/Lhe may think fit.

16. Administration of oath.—Any member of a Board or Court or
Presiding Officer of a Labour Court or of a Tribunal, or an arbitrator may

administer oath.

17. Summons.—A summons issued by a Board, Court, Labour Court or
Tribunal shall be in Form D and may vequire any person to producs before if
any books, papers or othar documents and things in the possession of or under
the control of such parson in any way relating to the matter under investiga-
tion or adjudication by the Board, Court, Tiabour Court, or Tribunal which
the Board, Court, Labour Court or Tribunal thinks necassary for the purposes
of such investigation or adjudication. :

18. Scrvice of summons or notice.—Subject to the provisions contained
in rule 20, any nobice, summons, process or order issued by a Board, Court,
Liabour Court or Tribunal or an arbitrator, empowered to issue such notice,
gummons, process or order may be served either personally or by registered
post.

19. Description of parties in certain cases.—Where in avy proceeding
before a Board, Coart, Labonr Court or Tribunal or an arbitrator, there are
numerous parsons arrayed on any side, such persons shall be described as

follows:—

(1) all such psrsons a3 are members of any trade union or association
ghall be described by the name of such trade union or association ; and

(2) all such persons &s are not members of any trade union or associa-
tion shall be described in such manner as the Board, Court, Labour Court,
or Tribunal or arbitrator, as the case may be, may determine.

20. Manner of service in the case of numerous persons as parties to a
dispute.—(1) Where there are numerous persons as parties to any proceeding
before a Board, Court, Labour Court or Tribunal or an arbitrator and such
porsons are members of any trade union or association, the service of notice
on the Secretary, or where there is no Secretary, on the principal officer, of
the trade union or association shall be deemed to be service on such persons.

(2) Where there are numerous persons as parties to any proceeding
before a Board, Coart, Labour Court or Tribunal or an arbitrator and such
persons are not members of any trade union or associadion, the Board, Court,
Labour Court or Tribunal or arbitrator, as the case may be, shall, where
personal service is not practicable, cause the service of any notice to be made
by affixing the same at or near the main entrance of the establishment
concerned.

(8) A notice served in the manner specified in sub-rule (2) shall also be
considered as sufficient in the case of such workmen as cannot be ascertuineg
and found.
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() Subject to the provisions of sub-rule (1), the Tribunal shall also have
the power to consolidate a number of references under section 10 arising in
the same Industry and having common issues and give a single Award
determining such issues.

Provided that the Tribunal shall before giving its Award take into
consideration the financial capacity of each undertaking or any other factor

which needs special consideration.

26. Assessors.—Where assessors are appointed to advise a Tribunal
under sub-section (4) of section 7A or sub-section (4) of section 7B or by
the Court, Labour Court or Tribunal, under sub-section (5) of section 11, the
Court, Labour Court or Tribunal, as the case may be, shall, in relation to
proceeding before it, obtain the advice of such assessors, but such advice

ghall not be binding on it.

27. Fees for Copies of awards or other documents of Labour Court or
Tribunal.—(1) Fees for making a copy of an award or an order of a Labour
Court or Tribunal or any document filed in any proceedings before a Labour
Court or Tribunal be charged as follows :

(a) for the first 300 words or less, 12 annas;
(b) for every additional 100 words or fraction thereof, 6 annas:

Provided that where an award or order or a document exceeds five pages,
the approximate number of words per page shall be taken as the basis for eal-
culating the total number of words, to the nearest hundred, for the purpose of
assessing the copying fee.

(2) For certifying a copy of any such award or order or document, a fee
of Re. 1 shall be payable.

(3) Copying and certifying fees shall be payable in cash in advance.

(4) Where a party applies for immediate delivery of a copy of any such
award or order or document, an additional fee equal to one-half of the fee
leviable under this rule shall be payabls.

28. Decision by majority.—All questions arising for decision at any
meeting of a Board or Court, save where the Court consists of one person, shall
be decided by a majority of the votes of the members thereof (including the
Chairman) present at the meeting. In the event of an equality of votes the

Chairman shall also have a casting vote.
29. Correction of errors.—The Labour Court or Tribunal or arbitrator
may correct any clerioal mistake or error arising from an accidental slip or

omission in any award it/he issues.

30. Right of Representatives.—The representatives of the parties appear-
ing before a Board, Court, Labour Court or Tribunal or an arbitrator shall have
the right of examination, cross-examination and of addressing the Board, Court
Labour Court or Tribunal or arbitrator when an evidence has heen called,
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Secretary or the Principal Officar, the exhibition of the notice in the manner
in sub-rule (2) shall be deemed to be service on all such workmen.

(2) Where there are numerous workmen affected by a notice of change
and the majority of such workmen are not members of any trade union or
association, the employer shall, where personal service is not prachicable, cause
the service of any such notice fo be made by affixing the same o a notice
board at or near the entrance or entrances of the establishment concerned and
the notice shall remain so affixed for a period of twenty-ons days. The notice
shall be in English, the regional language and the language understood by the
majority of the workmen in the establishment concerned.

(3) A copy of the notice shall simultanecusly be forwarded by the em-
ployer to the Conciliation Officer concerned and the Labour Commissioner.

PART VL
REPRESENTATION OF PARTIES.

37. Form of authority under Section 36.—The authority in favour of a
person or persons fo represent a workman or group of workmen or an employer
in any proceeding under the Act shall be in Form F.

38. Parties bound by acts of representatives.—A party appearing by a
representative shall be bound by the acts of that representative.

PART VII,
WoRrkS COMMITTEES,

39. Constitution.—Any employer to whom an order made under sub-
gection (1) of section 3 relates shall forthwith proceed to constitute a Works

Committee in the manner prescribed in this part.

40. Number of members.—The number of members constituting the
Committee shall ba fixed so as to afford representation to the various categories,
groups and classes of workmen engaged in and to the sections, shops or depart-
ments of the establishment :

Provided that the tofal number of members shall not exceed twenty :

Provided further that the number of representatives of the workmen shall
not be less than the number of representatives of the employer.

41. Representatives of employer.—Subject to the provisions of these
rules, the representatives of the employer shall be nominated by the employer
and shall as far as possible, be officials in direct touch with or associated with

the working of the establishment.

42. Consultation with trade unions.—(1) Where any workmen of an
establishment are members of a registered trade union, the employer shall
ask the union to inform him in writing—

(a) how many of the workmen are members of the union: and
S—19
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than 6 months’ service in the establishment shall be entitled to vote in the
election of the representative of workmen.

47. Procedure for Election.—(1) The employer shall fix a date as the
closing date for receiving nominations from candidates for election as work-
men’s representatives on the Commiftee.

(2) For holding the election, the employer shall also fix a date which
shall not be earlier than three days and later than ten days after the closing
date for receiving nominations.

(3) The dates so fixed shall be notified at least seven days in advance to
the workmen and the registered trade union or unions concerned. Such
notice shall be affixed on the notice board or given adequate publicity amongst
the workmen. The notice shall specify the number of seats to be elected by
the groups, sections, shops or departments and the number to be elected by
the members of the registered trade union or unions and by the non-members.

(4) A copy of such notice shall be sent to the registered trade union or
unions concerned.

48. Nomination of Candidates for Election.—(1) LEvery nomination
shall be made on a nomination paper in Form ‘G’ copies of which shall be
gupplied by the employser to the workmen requiring them.,

(2) Each nomination paper shall be signed by the candidate to whom it
relafes and attested by at least two other voters belonging to the group,
section, shop or department the candidate seeking election will represent, and
shall be delivered to the employer.

49. Scrutiny of nomination papers.—(1) On the day following the last
day fixed for filing nomination papers, the nomination papers shall bs
serutinised by the employer in the presence of the candidates and the attest-
ing persons and those which are not valid shall be rejected.

(2) For the purpose of sub-rule (1), a nomination paper shall be held
to be not valid if (a) the candidate nominated is ineligible for membership
under rule 45 or (b) the requirements of rule 48 have not been complied with.

Provided that where a candidate or an attesting person is unable to be
present at the time of scrutiny, be may send a duly authorised nominee for the
purpose.

50. Voting in Election.—(1) If the number of candidates who have been
validly nomirated is equal to the number of seats, the candidates shall be
forthwith declared duly elected.

(2) If in any constituency the number of candidates is more than the
number of seats allotted to it, voting shall take place on the day fixed for
election.

(8) The election shall be held in such manner as may be convenient
for each electoral constituency.
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55. Power to co~opt.—The Committee shall have the right to co-opt in a
consultative capacity persons employed in the establishment having particular
or special knowledge of a matter under discussion. Such co-opted member
shall not be entitled to vote and shall be present at meetings only for the
period during which the particular question is before the Comnmittee. '

56. Meetings.—(1) The Committee may meet as often as necessary but
not less often than once in three months (a quarter).
(2) The Committee shall, at its first meeting, regulate its own
procedure.

87. Facilities for meeting, etc—The employer shall provide accom-
modation for holding meetings of the Committee. He shall also provide all
necessary facilities to the Committee and to the members thereof for carrying
oub the work of the Committee.

The Committee shall ordinarily meet during working hours of the
establishment concerned on any working day and the representative of the
workmen shall be deemed to be on duty while attending the meeting.

58. Dissolution of works committee.—The State Government, or where
the power under section 3 has been delegated to any officer or authority
under section 39, such officer or authority may, after making such inquiry as
it or he may deem fit, dissolve any Works Committes at any time, by an
order in writing, if he or it is satisfied that the Committee has not been
constituted in accordance with these rules or that not less than two-thirds of
the number of representatives of the workmen have, without any reasonable
justification failed to attend three consecutive meetings of the Committee or
that the Committes has, for any other reason, ceased to function :

Provided that where a Works Committes is dissolved under this rule,
the employer may, and if so required by the State Government or, as the case
may be, such officer or authority shall, take steps to reconstitute the Com-
mittee in accordance with these rules. .

PART VIII

MISCELLANEOQUS,

59. Memorandum of Settlement.—(1) A settlement arrived at in the
course of conciliation proceedings or otherwise, shall be in Form ‘H’.
(2) The settlement shall be signed by —

(a) in the case of an employer, by the employer himself, or by his
authorised agent, or when the employer is an incorporated Company or other
body corporate by tbe agent, manager or other principal officer of the
corporabion.

(b) in the case of workmeu, either by the President and Secretary of a
trade union of workmen, or by five representatives of the workmen duly
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satistaction of the Conciliation Officer, Board, Labour COurnn Proveq 4, the
be acquainted with the facts of the case. °F Tribugg) to

(4) The person verifying shall specify by reference tq the
Rumbergg

L al
iti08. Offjy, Ig::e’:at
) ¢

he application 48 mg,
ny

1957-58] INDUSTRIAL DISPUTES (MYSORE) RULES, 1957 131

paragraphs of the application, what he verifies of his own knowledge and what
he verifies upon information received and believed to be true.

(5) The verification shall be signed by the person making it and shall
state the date on which and the place at which it was verified.

62. Protected Workmen.—(1) Every registered trade union connected
with an industrial establishment, to which the Act applies shall communicate
to the employer, before the 30th September every year, the names and
addresses of such of the officers of the union who are employed in that establish-
ment and who in the opinion of the union, should be recognised as *‘protected
workmen’’. Any change in the incumbency of any such officer shall be com-
municated to the employer by the union within fifteen days of such change.

(2) The employer shall, subject to section 33, sub-section (4) recognise
such workmen to be '‘protected workmen" for the purposes of sub-section (3)
of the said section and communicate to the union in writing, within fifteen
days of the receipts of the names and addresses under sub-rule (1), the list of
workmen racognised as protected workmen.

(3) Where the total number of names received by the employer under
sub-rule (1) exceeds the maximum number of protected workmen, admissible
for the establishment, under section 33, sub-section (4), the employer shall
recognise a8 protected workmen only such maximum number of workmen.

Provided that, where there is more than one registered trade union in the
Establishment, the maximum number shall be so distributed by the employer
among the unions that the numbers of recognised protected workmen in
individual unions bear roughly the same proportion to one another as the
membership figures of the unions. The employer shall in that case intimate
in writing to the President or the Secretary of the union the number of
protected workmen allotted to it.

Provided further that where the number of protected workmen allotted to
a union under this sub-rule, falls short of the number of officers of the union

- geeking protection, the union shall be entitled to select the officers to be

recognised as protected workmen. Such selection shall be made by the union
and communicated to the employer within five days of the receipt of the

"employer’s letter.

(4) When a dispute arises between an employer and any registered trade
union in any matter connected with the recogunition of ‘protected workmen’
under this rule, the dispute shall be referred to the Conciliation Officer con-
corned, whose decision thereon shall be final.

63. Application for recovery of dues.—An application under section 33 (¢)
shall be delivered personally or forwarded by registered post in triplicate
to the Secretary to the Government in the Labour Department.

64. Appointment of Commissioner—Where it is necessary to appoint
s Commissioner under under sub-section (3) of section 83C of thie Act, the
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Labour Court may appoint & person with experience inthe i

trade or business involved in the industrial dispute or 5 partic !
agsa judge of a Civil Court, or as a stipendiary magistraferson with experience
Secretary of a Labour Court, or Tribunal constituted unz or a8 Reg.iStrar or
or State Act or of a Labour Court, or Tribunal] constitut t:]r any Provineia] Act
the Labour Appellate Tribunal constituted under g eIunder _t,he Actor of
(Appellate Tribunal) Act, 1950. ® Industrial Disputes

ularindustry,

65. Fees for the Commissioner, etc.—(1) The T,ah
consultation with the parties, estimate the probable dur:;]'r Court shall, after
and fix the amount of the Commissioner’s fees and other _’On‘of the enquiry
and direct the payment thereof, into the nearest treasur ‘ncu?en.tal eXpenses
time, by such party or parties aud in such proportion as is;;’ Within a specified
The Commission shall not issue until satisfactory ovide may consider {fit.
into the treasury of the sum fixed is filed before the Labou:cg of the deposit
Provided that the Lahour Court may from timo b our.t;
further sum or sums be deposited into the treasury withi ime dlr.ect that any
such parties as it may consider fit : In such time ang by

Provided further that the Tiabour Court way in jg discreti
time for depositing the sum into the treasury. retlon, extend the

(2) The Labour Court may, at any time, for reasons to b
writing, vary the amount of the Commissioner’s fees in cong ;) a. recorded in
parties. ultation with ghe
(3) The Labour Court may direct that the fees sha)) be dish
Commissioner in such instalinents and on such dates ag it mayls ur:sed to the
(1) The undisbursed balance, if any, of the sym 2o 0.0nsxder fit.
refunded to the party or parties who deposited the sum ip f,heDOSxted shall be
as that in which it was deposited. Same proportion

66. Time for submission of report.—(1) Every order for

Commission shall appoint a date, allowing sufficient time the issug of a
:]

. ey {
sioner to submit his report. or the Commig.

(2) If for any reason the Comumissioner anticipates that the g

the submission of his report is likely to be exceeded, he shalf app] ate fixeq for

expiry of the said date, for extension of time setting forth groundsy’ before the .

the Labour Court shall take such grounds into consideration in pa::ereof and
on the application; ing orderg
Provided that the Labour Court may grant extension of timg .
standing that no application for such extension has been received ?otmth-
Commissioner within the prescribed time limit. rom the

67. Local Investigation.—In any industrial dispute in which the Tl
Court deems a local investigation to be requisite or proper for the purp abour
commuting the money value of a benefit, the Labour Court may igsye ::}e of
n.:ission to a person referred to in rule 64 directing him to make such inves:‘m.
tion and to report thereon to it. ‘1gas

1957-58] INDUSTRIAL DISPUTES (MYSORE) RULES, 1957 133

68. Commissioner's Report.—The Commissioner after such local ins-
pection as he deems necessary and after reducing bo writing the evidenoce
taken by him, shall return such evidence together with his report in writing
signed by him to the Labour Court.

(2) The report of the Commissioner and the evidence taken by him
(but not the evidence without the report) shall be evidence in the industrial
d:spute and shall form part of the record of tho proceedings in the industrial
dispute, but the Labour Court, or with the permission of the Labour Court,
any of the parties to the industrial dispute may examine the Commissioner
personally before the Labour Court regarding any of the matters referred to
him or mentioned in his report or as to his report, or as to the manner in
which he has made the investigation.

(3) Where the Labour Court is for any reason dissatisfied with the
proeeedings of the Commissioner it may direct such further enquiry to be
made ag it shall think fit.

69. Powers of Commissioner.—Any Commissioner appointed under

these rules may, unless otherwise directed by the order of appointment :—

(a) examine the parties themselves and any witnesses whom they or
any of them may produce, and any other person whom the Commissioner
thinks proper to call upon to give evidence in the matter referred to him;

(b) call for and examine documents and other things relevant to the
subject of enquiry:

(¢) at any reasonable time enter upon or into any premises mentioned
in the order.

70. Summoning of Witnesses, etc.—(1) The provisions of the Code of
Civil Procedure 1908 (Act V of 1908) relating to the summoning, attendance,
examination of witnesses and penalties to be imposed upon witness, shall
apply o persons required to give evidence or to produce documents before
the Commissioner under these rules.

(2) Every person who is summoned and appears a8 a witness before
the Commissioner shall be entitled to payment by the Labour Court out of
the sum deposited under rule 65 of an allowance for expenses incurred by him
in accordance with the scale for the time being in foree for payment of such
allowance to witnesses appearing in the civil courts.

71. Representation of Parties before the Commissioner.—The parties to
the industrial dispute shall appear before the Commissioner either in person
or by any other person who is competent to represent them in the proceedings
before the Labour Court.

72. Notice of Strike.—(1) The notice of strike to be given by workmen
in a public utility service shall be in Form L.

() On receipt of & notice of a strike under sub-rule (1), the employer
ghall forthwith iutimate the fact to the Conciliation Officer having jurisdie-
tion in the matter.

5—20
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73. Notice of Lockout.-The notice of lo

) ! ck-out ;
ployer carrying on a public utility service shal © be given by an em-

I be in Fory M,
71.4' I'prort of.Lock-out or Strike, —The nobice of lggk

& public utility service to be submitted by the emp Ock-out or styike in

(3) of section 22, shall be in Form N. Ployer under sub-gection

75. Report of Notice of Strike or Lockout.—my,
strike or lock-out to be submitted by the emplover > report of Dotice of
section 22 shall be sent by registered post or givén u‘nder g“b‘sec!;igm (6) of
ation Officer appointed for the area concerned De.lsonally to the Concili-
post to :— > With copy by registored
(1) The Secretary to the Government i
(2) The Lahour Commissioner.
(3) The District Magistrate concerned.

n the Laboyy Departmeut

76. Register of Settlements.—The Conciliat;
settlements effected under this Act in respect of diSDu(::n o
es |

sttlome flicer 8hall fije all
jurisdiction in a register maintained for the Purpoge gg §
as in

N the areg, within hig
v Form
77. Notice of Retrenchment.—1g a0y emplg '

workman employed in his industrial establishment vyv;r
serviee for not less than one year under him (hereinafto bas been i continuoyg
man’ in FhlS rule and in rules 78 and 79), he shall giveer re‘sferred to ag 'work-
ment as in Form P to the State Government and such nobice of gy, retrench
notj -

that Government by registered post in the following mang, e shal] e 8erved on
er -

desires tq retrench any

(a) Where notice is given to the w
he sent within three days from the dat
workman ;

{b) Where no notice is given tn
month's wages in lieu thereof, notice of r
three days from the date on which such wa

Provided that if the date of terminatj
30 days of the agreement, the notice

Governmeunt withian three days of the agresment. shall bg sent tq State

78. Maintenance of seniority list o
prepare a list of all workmen in the particul
ment i3 contemplated arranged
thab category and cause a copy thereof to e posted
oonspicuous place in the promises of
sevan days before the actual date of retrenchm

. on
Industrig)
ont.

8 notijcg

establishment at least

79. Re-employment of retrenched w

orkmery,—
before the date on which vacancies are ¢, b men.—(

1
8 filled, the A least ¢

en
émployer ghg) days

l arranga
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for the display on anotice board in a conspicuous place in the premises of the
industrial establishment details of those vacancies and shall also give intimation
of those vacancies to overy one of all the retrenched workmen eligible to be
considered therefor, to the address given by him at the time of retrenchment
or at any time therealter :

Provided that where the number of such vacancies is less than the number
of retrenched workmen, it shall be sufficient if intimation is given by the
employer individually to the senicrmost retrenched workmen in the list
referred to in rule 78 the number of such seniormost workmen being double the
number of such vacancies:

Provided further that where the vacavey is of a duration of less than one
month there shall ba no obligation on the employer to send intimation of
such vacaney to individual retrenched workmen.

{2} Iumediately altor complying with the provisions of sub-rule (1), the
employer shall also inform the trade unions connected with the industrial
establishment, of the number of vacancies to be filled and names of the ret-
renched workmen to whom intimation bas been sent under that sub-rule:

Provided that the provisions of this sub-rule need not be complied with
by the employer in any case where intimation is sent to any one of the work-
men mentioned in the list prepared under rule 78.

80. DPenalties——Any breach of these rules shall be punishable with fine

not exceeding fifty rupees.

81. Repeal.—The Industrial Disputes {(Mysore) Rules, 1951 are hereby

repealed :
Provided that any order made or action taken under the rules so repealed
shall be deemed to have been made or taken under the corresponding provisions

of these rules.

SCHEDULE
FORM A,
(See Rule 3).

Form of application for the reference of an industrial dispute to a Board of

Conciliation
Court of Enquiry
Labour Court
Tribunal
under section 10 (2) of the Industrial Disputes Act, 1947,
Whereas an industrial dispute is apprehended between............ ande.ee..
exists
. that the matters specified in the enclosed
resieerinsminssen weeeogd i6 18 @xpedient o T 0 - o

the dispute investigation and settlement
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statement which are connected with or .
referred for to enquiry mlev% should be
adjudication
by & Board of Conciliation
a Court of Enquiry o
» Labour Court
a Tribunal
an application is hereby made under sub-section

Industrial Disputes Act, 1947, that the ¥4 Watters
said disputes® O%d be referred to

(2) of 8ection 10 of the

a Board of Conciliation
a Court of Enquiry

a Labour Court

a Tribunal

This application is made by the undersigned who ll“l? b
has %00 duly authg-

rised to do 8o by virtue of a resolution (copy encloged) adopted b
e .
¥ a majoriy

of the members present at a meeting of the. . ..

the“;;..s.';;h ....... tztgb S held on
ement giving the particulars requireq

Disputes (Mysore) Rules, 1957, is attached. under rule 3 of the Industris)
Dated the................ i

voren.....Signature of the applicant(s)
To
The Sa(':rebary to the Government of Mysore
in charge of Labour Department. '
Statement required under rule 3
of the I ; .
Rul?s, 1967 to accompany the form of app“cazli((i)ustrm D.’
section (2) of section 10 of the Industrial Disputes A:t DI;SCH
{a) Partie§ to the dispute including the I, » 1947
establishment or undertaking involved me and addrggg of th
(b) Specific matters in dispute. ' °
(c) Total number of workmen em i
\ ployed in the .
(d) Eahlm'ated number of workmen affecteq o: I;_del'kakmg affecteg
the dispute. ikely tg be aﬁ'ecteé b
¥

(e) Efforts made by the parties the
mselves to a4
‘ Just the gig
Puta.

sputes (Mysore)
bed under suh-

-

FORM B,
(See Raule 6).

Whereas an industrial dispute : has arisen
[ . 18 apprehondgg PtWeen.. .
.................. and it is expedient to refer the saig disput e and
ule u

the Industrial Disputes Act, 1947 o a Boarg of Conciling; hd:r Section 10 of
10n for the
pul‘p(me of
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investigating the same and for promoting a settlement thereof, you are hereby
required to intimate to the undersigned not laber than the........... .the name(s)
and address(es) of one (two) person(s)} whom you wish to recommend for
appointment as your representative(s) on the said Board.

It you fail to make the recommendation by the date specified above, the
State Government will select and appoint such person(s) ag it thinks Bt bo
represent you.

Secretary to Government,
in charge of Labour Department

FORM C.
{See Ruls 7).
AGREEMENT

{Under section 104 of the Industrial Disputes Act, 1947]
Between
Names of Parties.
Representing employers :
Representing workmen :
1t is hereby agreed between the parties to refer the following industrial
dispute to the arbitration Oh e
{here specify the name(s) and address{es) of the arbitrator(s)]:
(i) Specific matters in dispute.
(ii) Details of the parties to the dispube including the name and
address of the establishment or undertaking involved.,
(iii) Name of the Union if any, representing the workmen in quesbion :
(iv) Total number of workmen employed in the undertaking affected :
(v) Bstimated number of workmen affected or likely to be affected by
the disputes.
Whare applicable, we further agree that the majority decision of the
arbitrators shall be binding on us.

Signature of the Parties :

Witnesses Representing Employers:
(1)

() Representing workmen :
Copy to:

(i) The Conociliation Officer (here enter offica address of the Concilia-
tion Officer in local ares concerned).
(ii) The Assistant Commissioner of T.abour.

(iii) The Labour Commissioner in Mysore, Bangalore.
(iv) The Secretary to the Government of Mysore in charge of Labour
Department.
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FORM D.
(See Rule 17).

Vhereas an industrial dispute bt?'tWeen ...... and...... has been referred to thig
Board of Conciliatio@_{i‘}i@éﬁ&ﬁ@ﬁ’&““‘3 settlement
Court of E'hggj;‘y for investigation
{.abour Court/Tribunal
for adjudication |
under section 10 of the Industrial stputes Act, 1947, you are hareby sum-
moned to appear before the Board/Court/Labour Caurt/Tribynal in person on
U UUURURRUPRRPRRPRPTPRRRRERRRRRL: L) of ... b
.................. Q'clock in the...... ........,_,Poon to answer all matarial questions
relating to the said dispute and you are dn:ected. to produce on that day all the
hooks, papers and other documents and things in your possession el

your countrol in any way relatiug to the matter under investigation by this
Board/Court/Labour Court/Tribunal.

Chairman/Secretary, w
ourt of Baquiry
or
Presiding Officer/Secretary, Labouy Court
Tribunal
FORM E.
(See Rule 35).
Notice of Change to be given by an Employer.
.......................... Address.......
- loyer «oorreeresrmerrer e AAATORS
Name of emp Dated the......... dayof........ociol 19..
To

The Secretary/ Erin'cipal Officer of the Union AEQQ@E@OE.
Phe workman/workmen affected.

Dear Sir/Madsm, . o
In accordance with section 94 of'the Industrial Disputes Ac, 1947, 1We
to inform you bhat it is my/our intention o effect the change/changes

beﬁciﬁed in the anpexurs to this letter, with effect from

spe

Yours faithtually,
Signature

Name.. ...

..........

Designation....... .

ANNEXURE

(Here specify the change/changes intended to be effected).

Datg -weene v eenines
Attested by : (1)
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FORM F.
(See Rule 37).
Bafore (heve mention the authority concerned)

Reference No........oocovvefee
....................................................................................... Workman
Versus

...................................................................................... Employer

Inm the matler of....c.ooooooii

1/We hereby authorise Shri/Sarvashree.. .. ... . .
the above matter.

Dated this.......................

Signature of person(s)

nominating the representative(s)
Address.
Accepted.

Signature of representative(s}
Address.

FORM G,
(See Rule 48),

Form of Nomination Paper

Name of Industrial Fsteblishment

|
!
j Group/Section/Shop/Department

I nominate {Here enter the name of the workmen’s representative
eligible for election)
& candidate for election to the Works Committee. He is eligible as a voter in
the constituency for which he is nominated.

Signature of proposer.
I agree to the proposed nomination.

Signature of Candidate.

(To be signed by any two voters belonging to the electoral constity ency).

(2)

cenvoo. . bO teprosent mefus in
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FORM H.
(See Ruls 58).

Form for Memorandum of Settlement

Names of parties—
Representing employer {s):
Representing workmen :
Short recital of the case
Terms of settlement

Witnesses : _
(1) ... Signature of the parties.. ..

s f7WCﬂqrnciliat:ionr Officer
*Signature ol ‘g, rq of Conciliation
Copy to: (1) Coneciliation Officer

(Here enter the office address of the Coneiliat

the local area concernad.) lon Officer jn

..........
.......

(4) The Secretary to the Government of Mysore in
Labour Department.

charge of

LConciliation Officer
Board of Conciliation
‘In cases where settlements are arrived at between the em
workmen otherwise than in the course of conciliation pro

T

*p cases of settlements effected by

Plover ang hig
ceeding.

FORM 1.
(See Rule 60).

Before the Ll@yj‘qo_urt’COm .
TEIDUNAY «eevererivrerneree e plaint under
Section 33-A of the Industrial Disputes Act, 1947,
A Complaig
ant
Address: )
Versus
B T O""““‘*P&rty(ies)
Address :
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In the matter of Reference No. ..................

The petitioner(s) begs/begto complain that the Opposite Party(ies) has
have been guilty of a contravention of the provisions of Section 33 of the
Industrial Disputes Act, 1947 (XIV of 1947) as shown below :

(Here set out briefly the particulars showing the manner iz which the
alleged contravention has taken place and the grounds on which the
order or act of the Management is challenged).

The complainant(s) accordingly prays/pray that the

Labour Court may be pleased to decide the complaint set out above
Tribunal and pass such order or orders thereon us it may
deem fit and proper.

The number of copies of the complaint and its annexures required under
rule 59 of the Industrial Disputes (Mysore) Rules, 1957, are submitted bere-

with.
Signature of the Complainant(s)

Dated this......c.eveeevveeren....odayofiins 195
Verification
I do solemnly dsclare that what is stated in paragraphs............ above is
true to my knowledge and that what is stated in paragraphs......... .. above is
stated upon information received and believed by me to be true. This verifi-
catiop is signed by me at on.......oihinen day ofevooennin w9,

Signature/or Thumb
impression of the person verifying.

FORM 1J.
[See Rule 61 (1)].

Before (here mention the Conciliation Officer, Board, Labour Court or

Tribunal).
sub-section (1) of

Application for permission under éﬁ]mi& section 33 of the In-

dustrial Disputes Act, 1947 (XIV of 1947), in the matter of Reference

Averriiiiiiiiiieees.. . Applicant.
Address :—
Versus
Beooooiiiiiiiieiieiesiesaeene..Opposite Party(ies)
Address(es) :—

The above mentioned applicant begs to state as follows: —
(Here mention the action specified in clause (a) or clause (b) of
sub-section (1) and the grounds on which the permission is
sought for).
821
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The applicant therefore prays that exprass permission may kindly be
granted to hir to take the following action, namely :—

(Here mention the action specified in clause (a) or olause (b) of
sub-section (1)

sub-section (3) of section 33.]

Signature of the applicant
Dated this...................dayof........... 195
Space for verification.
(Signature of the person verifying)

Date {on which the verification was signed)............ . U OPTURUTSPPR

Place (at which the verification was signed).......... ...

FORM K,
{See Rule 61 (2)].

Betore (here mention the Conciliation Officer, Board, Labour Court or
Tribunal).
Application under sub-section (2) of section 33 of the Industrial Disputes

Act, 1947 (XIV of 1947) in the matter of Reference No..........
- U Applicant
Address:
Versus
B Opposite Party(ies)
Address{es) :—

The abovementioned applicant begs to state as follows:—
(befa set out the relevant facts and circumstances of the cage.)

*Tl.e workman/workmen discharged/dismissed under clause {b) of sub-
section (2) of section 33 has/have been paid wages for one month.

The applicant prays that the Conciliation Officer/Board/Labour Court/
Tribunal may be pleased to approve of the action taken, namely :—

{here mention the action taken under clause (a) or clause: (b) of sub-
section (2) of section 33].

Signature of the applicant

Dated this....ooveevvrnnnn., day of .o.oovvienninin 195

1957-58] INDUSTRIAL DISPUTES (MYSORE) RULES, 1957 143

Space for verification.
(Signature of the person verifying)

Date (on which the verification was 8igned).......ccoceeeriveererrisiereinnnveeinns
Place (at which the verification was signed).........coviienniiiinnivirierinniini

.......................................................................................

“"5&36@, if not applicable.

FORM L.
(See Ruls 72).
Form of notices of strike to be given by employec(s) in a public uitlity service

Name of Upion

Names of elected representatives of employees where no trade}mion e;ist;;-
Address

Dated the..o.oovvneinsnnvnnninn. dayof .................... 19
To
(The name of the employer).
Dear Sir/Sirs,
In accordance with the provisions contained in sub-section (1) of section
92 of the Industrial Disputes Act, 1347, I hereby give you notice that

We

I propose to call a strike

We propose to go on strike
for the reasons explained in the annexs.

Yours faithfully,
Secretary of the Union

Representative of the employees slected ab a meeting beld on
ANNEXE
Statement of $he Case.
Copy t0: (1) Conciliation Officer
(Here enter office address of the Conciliation officer in the local ares

concerned)
(2) Asst. Commissioner of Labour...............

{3) The Labour Commiasioner in Mysore, Bangalore.
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FORM O.
(See Rule 76)
Register—Part |
Serial Industry Parties to the . T
No settlement selt)t?:fnzﬁxt Remarks®
. e

———

*Whether the settlement was effccte;:l ét the i;lter;';:x;

or by mutual negotiations between the parties, ma
Part 11

(Should contain one copy each of the settlementg ;
indicated in Part 1.)

tion of the concilia;i;km
¥ be indicated here.

T ——

0 machinery,

a the seria| order

FORM P.
(See Rule 77)

Form of notice of retrenchment to be iven
() of section 25F of the Indusmgal Diggu‘;:serbtloyer under clayge

Name of employer........................... Address ct, 1947,

Dated the......................... ... day of ... .. TImteeeeeni

To ’

The Secretary to the Government of Mysore

in charge of Liabour Department.

Sir.

Under clause (c) of section 25F of the Industriaj
of 1947), I/We hereby inform you that 1/We bave deci
workmen with effect from the———— g
reasons explained in the annexs.

2. 1The workmen concerned were given on the
notice in writing as required under clayse (a) . > 018 mont}’g
Retrenchment is being effected in pursuance of an 4 F of that Act/
is enclosed./ The workmen were given on the., » & copy of which
in lieu of notice, as required under clause (a) of wu.r: » 008 mopg)’

3. The total number of workmen emill;):;?:";; 2? P of t‘hat Ao: pay
ment is and and the total number of those whe o Industris) establigh-
retrenchmeant is given below :— 0 will be affecteq by the

Disputeg Act, 1947 X1v

ded t’,o retr
for the ench——;__

—

greement;
... 195

Category or designation of

Number of g

workmen to be retrenched Employedumbe,; ofb Workmen
(1) @) 0 be r;trenehed ——
¥\‘_“_\\\\
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4, I1/We hereby declare that the workman/workmen concerned has/have
been/will be paid Compensation due to them under Section 25F of the Act,
the expiry of the notice period.
. o Yours faithfully,
F
ANNEXE

Statement of reasons.
Copy to (i) Conciliation Officer
{(Hers entsr office address of the Conciliation Officer in Tocal area con-

cerned).
Agsistant Commissioner of Labour.

+ Here insert the number of workmen.

$ Here insert the date.

+ Delete the portion which is not applicable.

F Here insert the position which the person who signs this letter holds
with the employer isguing the letter.

***[ore insert the total number of workmen employed in the indus-
trial establishment.

THE ORISSA MATERNITY BENEFIT (AMENDMENT) ACT, 1957
ORissa ACT 12 oF 1957

[Received the assent of the Governor on July 9, 1957.1*

An Act to amend the Orissa Maternity Benefit Act, 1953
Whaereas it is expedient to amend the Orisga Maternity Benefit Act, 1953,
in the manner hereinafter appearing ;
It is hereby enacted by the Legislature of the State of Orissa in the
Fighth Year of the Republic of India as follows :—

1. Short title and commencement.—This Act may be called the Orissa
Maternity Benefit (Amendment) Act, 1957.

(2) It shall come into force at once.

2. Amendment of section 2, Orissa Act XIX of 1953.—After clause
{¢) of section 2 of the Orissa Maternity Benefit Act, 1953 (hereinafter referred
to as the said Act), the following new clause shall be added, namely :—

“(d) ‘miscarriage’ means expulsion of the contents of a pregnant
uterus at any period prior to or during the twenty-sixth week of pregnancy.”
3. Insertion of new section 3-A, Orissa Act XIX of 1953.—After sec-
tion 3 of the said Act, the following new section shall be inserted, namely :—
““3-A. Except as otherwise expressly provided in any other law for the

time being inforce the State Government may, after giving notice of their
intention so to do, by notification, from time to time, direct that the
provisions of this Act shall apply to such other establishmentorestabligh-

ments as may be spacified in the said notification.”
*Orissa Gazette, Extry., 18-7-57. :
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4. Amendment of section 4, Orissa Act XIx of 1953.—1In sect;
the said Act, for the words “four weeks”, the words "si;c we ke"’: oot ol
substituted. eks” shal]l be

5. Amendment of section 5, Orissa Act XIX
the said Aet—

(i) in sub ssction (1), for the words
weeks’ shall be substituted ;

{i1) in sub-section {2), for the wordg '
“four weaks’’, the words ‘‘swalva weeks”’,
respectively be substituted.

of 1953 —1q section § of

L)
four weeks”, the words “six

€
Seven weeks”,

. thre "
"six weeks” ang P eeks’ and

[
81X weeks” shall

6. Amendment of section 6, Orissa Act
the said Act—
(1) in sub-section (1), for the words
weeks’’ shall be substituted ; and
(1) in sub-section (2). for the words
woeks'' shall be substituted.

XIX of 1953,

—In section 6 of

I
°ne month”, ghe words ‘‘gix

four weeks”, the words “gix

7. Insertion of new section 6-A after
1953.—After section 6 of the sai
serted, namely:—

section 6,
d Act, the following new

Orissa Act XIX of
Section shal} pe in-
"6-A. Fxcept as otherwise expressly provideq in an
time being in force, a woman worker ghall be employeg Onyl_ofg]er law for the
\ the per.iod of one month prior to her proceeding on materait 1'8 t work during
preceding section and shall be entitled to— ¥ leave under tpq
(1) leave with wages for six weeks fr
ghall be psid in accordance with the ra
section 9;
(2) further leave with wages for g maximym period

case if illness arising out of pregnancy or confinement
nity leave for a period of twelve weeks : oad

Provided that the wages for such furt

law governing the factory or the establisy

(3) in the event of her having a chij

of rests of half-an-hour each during

nursing in addition to regular intervals fq

(4) a medical bonus of rupees ten

maternity leave if no pre-natal confineme
her by the employer free of charge,”

om the date of by

. miscarrig
bes specifieq ip su ge and

b-section (1) of

?f. one month in
Aition tq the mater-

her leaye shall be
ment in which she
l1d whom she is nyrg;
orking hours fop

6gulated by the
Works ;

ng to two periods

only Quring the

eri .
ot and pogg Period she jg op

“natal care jg Drovided to
8. Amendment of section 8 Orissa A
f < ct X
the said Act— IX of 1953,
In sub-section (1), after the words *;
ployer”, the words “to do anything thap o;
or” shall be inserted.

~1In section g of

ur
r rest ; Plirposes of gyep
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I have already observed in para, 4 above that the petitioner had
already exercised validly his option on 7th November, 1950. .He had
informed the relevant authority of his election and that was suﬂiment.. To
§]1 in an “‘election form’ was not necessary as it had not been prescribed
anywhere. It was in compliance with Railway Board’s letter Nq. E47CI"C/10
dated 22nd September, 1950, that the petitioner’s presumptive pay in th.e
post-1931 scales of pay was worked out and he was askf:d to send his
application to receive the benefit of these orders.  In fact, he is one of “the

" Railway staff who has been benefited by the orders contained in Railway

Board’s letter dated 22nd September, 1950 within the meaning of the
President’s orders contained in the Railway Board’s letter No. E47CPC/10
of 11th April, 1953. o

In this view of the matter, I would set aside the order of the District
Court and restore that of the Authority under the Payment of Wages Act,
No order as to costs.

"

[IN THE MADRAs HiGH COURT.] A ’vVﬁ
AMBI'S CAFE

THANGAVELU AND ANOTHER.
Rajagopalan, J.
February 7, 1957.

INDUSTRIAL DISPUTES ACT, 1947, SECTIONS 33, 33A —SCOPE OF—INTERIM
SUSPENSION OF WORKMAN—WHETHER CONTRAVENES SECTION 33 —APPLICA-
TION UNDER SECTION 33A—WHETHER LIES—JURISDICTION OF TRIBUNAL UNDER
SECTION 33——SCOPE OF ENQUIRY BY TRIBUNAL—QUANTUM OF PUNISHMENT—
WHETHER RELEVANT.

Suspension of a workman during the pendency of an enquiry into miscon-
duct committed by him as also pending permission of the Tribunal under the
Industrial Disputes Act, 1947, cannot be considered as a punishment, and does
not. fall within the scope of section 33 of the Act. The suspended workman
cannot apply to the Industrial Tribunal under section 334 and the Tribunal will
not have jurisdiction to deal with such an application because it is only a contra-
vention of section 33 of the Act which gives the workman the right to apply
under section 33A. ' '

In dealing with an application under section 33 of the Industrial Disputes

Act, 1947, the Tribunal has only to see whether a prima facie case has been”
made out by the employer for lifting the ban imposed by the section and the only
jurisdiction which the Tribunal has is either to give such permission or to refuse
it provided the employer is not acting mala fide or is not resorting to any unfair

R—36

. 5,3‘2 v



270 FACTORIES JOURNAL REPORTS

. . [Vour. X11
labour practice or victimisation,

Writ Petition No. 562 of 1956.

V. Thiagarajan and M. Ramachandrqp

for the petit;
K. V. Sankaran for the respondents petitioner,

JUDGMENT.

of the petitioner, a proprietary concern
lodging facilities. The first respondent ;Vr
On 10th October, 1953, there wasa qua
whet from words they passed to bloc\],vs
to knaw about it the same day, and the.r
the police to intervene to stop the fighy e
gue§\3~of the hotel complained to the rr;a
caused to them by_ the unedifying quarrel b
Venkatachalam. The management called etween

M were employees
ith boarding and
manentemployees.
¢ two employees

unning a hote| v,
as one of the per
rrel between (he
The manageme
was evep ,

their conduct i i€ upon botp
under s:spens,iil:ldtl?:‘;:gg:n enquiry into the chartg};e Wt?rkmen to explain
) ¢ day. It wag co S, both w
Mmop ere placed

appeal was pending before the 1,

ground th k
) bouy hat at that
against the award of the Industriaj 'I‘rribAppellflte Tribuga) t1;ne a;
between the management and (j unal in ap ) Preferre

; e wo ndustria] (i
ment applied to the Appellate Tribuﬂ(‘ers. dTherefOre, the r:al;g;e
unde =

Industrial Disputes (Appellate Trib T sectig
mission to dismiss or discharge the l:vnvzl)er‘:;;O(Act XLvIyp 0;195202) ;:)fr the
chalam. The date of_that application wag ginffs Thangavelu and ’venkg::
the order of the Chalfman of the Centra] Gove as 26th Octobcr’ 1953, in
to whom that application was transferred for & Tnment I"dUStrial Tribu, !
turn preferred an application on 3r4 NOVemb‘sposal' angavely - n};l
Act.XLVIII of 1950, complaining thay he hader, 1953, unde, Seclion 23 is
service of the management in contraventiop of o0 dismisseq from of
Both tllle petitions were heard together SC<':1ElOn 22 of the Act the
respondent in these proceedings, dismisseq the.a h.e C,hairman, the second
management under section 22 of the A¢y . liphcauon Preferred 1 0[;1'
ferred by Thangavelu under section 23 of the Azltlowed the appliCaziog the
ment and the payment to him of what the Chaj and directeq his reig pre-
pensation of Rs. 250. fMan caljeq , Nominga] o
The petitioner applied under Art, 226 com-
of a writ of certiorari to set aside the orderg
14th February, 1956.

f the Constityy

on .
of the secong re for the issue

Spondent dated
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The validity of the order of the second respondent was attacked on the
following grounds: - (1) The Tribunal had no jurisdiction to enquire into
the application presented by Thangavelu under section 23 of the Act. There
was no contravention of section 22. The interim suspension ordered by the
management on [ lth October, 1953, did not fall withia the scope of the acts
prohibited by section 22. (2) The Tribunal had no jurisdiction to order the
reinstatement of Thangavelu and it had no jurisdiction either to order the
payment of any compznsation to Thangavelu; and (3) The Tribunal erred
in the exercise of its jurisdiction in dismissing the application preferred to it
by the management under section 22 of the Act.

The first of the contentions of the learned counsel for the petitioner,
that in the absence of an established violation of the provisions of section
22 of the Act, the Tribunal had no jurisdiction to proceed with an enquiry
on an application purported to be presented under section 23 of the Act, is
well founded in the circumstances of this case and should prevail. That
there was a quarrel between Thangavelu and Venkatachalam, two employees
of the petitioner, on 10th October, 1953, was common ground, All that the
maaagement did on 11th October, {953 was to start disciplinary proceedings
against the two employees by issuing a notice to them to show cause why
they should not be punished. Pending that enquiry they were placed under
immediate suspeasion. The Tribunal itself recorded in paragraph 8 of its
order:

" “Thus I am convinced from the evidence and the arguments of the
representatives that the exchange of blows between the workers had cnused
some annoyance to the inmates of the hotel.” .
Despite the fact that the charge against Thangavelu that he had participate
in a quarrel with Venkatachalam on 10th October, 1953, had been establi-
shed, the management could not punish Thangavelu except with the
permission of the Appellate Tribunal obtained in conformity wtih the
requirements of section 22 of the Act. The management preferred that
application without any unreasonable delay. The application was dated
18th October, 1953, though, as I pointed out earlier, the Tribunal treated
the application as having been preferred on 26th October, 1953, The con-
tention of the learned counsel for the petitioner that the suspension of
Thangavelu ordered by the management did not, ia the circumstances of this
case, constitute a contravention of the provisions of section 22 is well
founded. In Lakshmi Devi Sugar Mills Ltd. v. Pandit Ram Sarup and
others [1956] 11 i*J.R. 273, in the Supreme Court, Bhagwati, J., restated
the principles laid down by the Tribunals in the earlier cascs, Champadany
Jute Mills v. Certain Workmen, [1952) 1 L.LJ. 554, Joint Steamer Com-
panies v. Their Workmen, {1954] 2 L.L J. 221, Assam Oil Co. Lud. v. Appala-
swami, [1954] 9 F.J.R. 213 and Standard Vacuum Oil Co.v. Gunaseelan, M.G,
and others, [1954] 2 L.L J. 656. Bhagwati J. observed:

“It has been rightly held...... that suspension without pay pending up
enquiry as also pending permission of the Tribunal under (h. relevans
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section could i : [ .
yment would oy be an ity ELTINEDt a5 such suspens
lpioil for o0y be an laterim measure and woulg 1 Lt o o thout
permission 1o punish the workmay Glasttill the applica-
passed orders thereupon........”” Was made and the Tribunal
The learned Judge observed further
“Suspension under such ci ;
réumstances, th
ment even though i i > Lherefore, ¢o i
the operati ? It may ?e of an indefinite duration g uld not be a punish-
: P{}:atmn o aegxon 22 of the Act, Iy could not bﬂd Wwould not attract
ore, that sus i e
fore, that [;gnsxo; wnho.ut.pay even for an indeg contended, there-
(hg woykm pner:V m’gdtbe permission of the appropriat eTn.)Le period pending
rkman wou ea punishment whj e Iribunai ismi
\ ich wou] ; to dismis-
ection 22 o uld re issi
sectior 2 of the Act before the same could quire permission under
man. be meted out to the work
Itis only contravgnnon of section 22 that giv
apply to the Tribunal under section 23 ¢ the workmap 5 right to

enti . . X of th
contravention of section 22 in this cage the sues;:Ct‘~ When there was no
030N ordered b

y the

management on | ;

man g mer Ith October, 1953, did nog consti

section 22 and the Tribupal had no Jurisdictj Stitute g tontravention of
on

. ) S to :
iato E;lhc dp?lncatxon preferred under sectio 23 of tlfem:eed Wwith the enquiry

A e (\in'ew taken by the. Tribunal that the s Ct“
ct;f)nsuo\fne C‘:'termzl;at.xon of his services, apd thar ;spensxon of
ion section . onsti

jon did + 15 WIONE. As pointed out b Hirated a Contraven-

suspension did not amount to a termination of Yy the Supreme Ie
break in the continuity of the service of 5 of the serviceg, ourt,
scope of section 22 of the Act. Workman tha; co

The order of .
order of the Tribunal passeg oq the applicati,
I preferred ynde
r

§ecu?nrt2h3 ofutlhc Act, directing the Te-instatement of T
ing further :
e etone e oo PSSO L0 i, g s 0 diet
set aside 4 Without juricding:
. Jurisdiction

In view of what [ have recorded earl)
the second of the contentions of the learn

even on an application maintainable i
Tribunal had no jurisdiction to Ofdefl:i:;‘:rl:;:gcr seetion 23 of yhe Ac
or the payment of compensation to him, trle.ms‘alemem of the wo e
referred to J. K. Hosiery Facz({,y v. Labour Appeli :" 1€a.tned Couase| no (;)rker
67, where the learned Judge held that under sec‘:-e Tribungy, [1956] 1, Ft]ubt
gower (o award compensation for the infringemelon 23 the TTibunal h dR
tion 22, It may not be necessary for the qig gm of the provision ? .
go into the sounduess or otherwise of (e p sal‘ (?f the cage bet of sec-
learned Judge. Proposition laid go ore me to
There remains the rejection of the gppl: Wo by the
ment under section 22 of the Act, the valid; red b
challenged. va ' Y the manage.
The scope of the power of the Tribyy,
accord the sanction sought by an employer

Thangavely

Itis not every
mes within the

er, it is not (1 with
O€cessary
to deal wi
ed Counsel fop the Petitioney tl;lat
b
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by the Supreme Court in Automobile Products of India Lid. V. Rukmaji Balu
and others, (1955) 7 F.J.R. 716, and was restated by Bhagwati, J. in Lakshmi
Devi Sugar Mills Ltd. v. Pundit Ramsarup and others, to which I have already
referred. In Automobile Products of India Ltd. v. Rukmaji Bala and otherss
1955] 7 FJ.R 716, Das, J., referred to an earlier decision of the Supreme
Court in Atherton West and Co. Lid v. Suti Mills Mazdoor Union and others,
[1953] 5 FJ.R.83. In Lakshmi Devi Sugar Mills Ltd. v. Pandit Ram Sarup
and others, Bhagwati, ., pointed out :

«The Tribunal before whom an application is made under that section
has not to adjudicate upon any industrial dispute arising between the em-
ployer and the workman but has only got to consider whether the ban which
is imposed on the employer in the matter of altering the conditions of em-
ployment to the prejudice of the workman or his discharge or punishment
whether by dismissal or otherwise during the pendency of the proceedings
there in referred to should be lifted. A prima facie case has to be made out
by the employer for the lifting of such ban and the only jurisdiction which
the Tribunal has is either to give such permission or to refuse it provided
the employer is not acting mala fide or is not resorting to any unfair practice
or victimization. It cannot impose any conditions on the employer before
such permission is granted nor can it substitute another prayer for the one
which the employer has set out in his application, If the permission is
granted, the ban would be lifted and the employer would be at liberty, if he
so chooses thereafter, to deal out the punishment to the workman. On such
action being taken by the employer the workman would be entitled to raise
an industrial dispute which would have to be referred to the appropriate
Tribupal for adjudication by the Government on proper steps being taken
in that behalf.”

The learaed Judge observed further :
« The Tribunal before whom such an application for permission is made

under section 22 of the Act would not be entitled to sit in judgment on the
action of the employer if once it came to the conclusion that a prima facie
case had been made out for dealing out the punishment to the workman. It
would not be concerned with the measure of the punishment nor with the
harshness or otherwise of the action proposed to be taken by the employer
except perhaps to the extent that it might bear on the question whether the
action of the management was bona fide or was actuated by the motive of
victimization . ....If the punishment was harsh or excessive or was not such
as should be dealt out by the employer having regard to all the circumstan-
ces of the case the dealing out of such punishmeat by the employer to the
workman after such permission was granted would be the subject-matter of
an industrial dispute to be raised by the workman and to be dealt with as
aforesaid. The Tribunal, however, would have po jurisdiction to go into
that question and the ouly function of the Tribunal under section 22 of the
Act would be to either grant the permission or to refuse it.”’

[t is on an application of this prineiple that 1 have to decide the 1ssye
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whether the Tribunal erred in the exercise of its jurisdiction by refusing the
permission sought by the petitioner-management in this case. =

I have already pointed out that the fact that Tha
chalam had a quarrel within the permises of the hote]
was never in dispute. In paragraph 8 of its order, t

‘¢

ngavelu and Venkata-
on 10th October, 1953,

' ng he Tribunal recorded :
,,,,,, I believe that it is true that both the workers began exchan f
words resulting in exchange of blows which naturally might have cfﬁ od.
aanoyance to the two boarders who were staying in the a
. room ¢
snoyen of the cafe

After pointing out that the Tribunal did not doub
. tth
residents of the hotel when they preferred a complaint to etﬁ(emaﬁdes o lh?
the Tribunal recorded : Management

“Thus 1 am convinced from the evidence and arguments of
representatives that the exchange of blows between the workers h ds of the
some annoyance to the inmates of the hote] ad caused

Having reached that conclusion, the Tribunal had to consider w}

constituted a prima facie case for the management to pUnisrh “%Le’ther that
It was certainly not for the Tribunal to consider whether g dj¢ angavely,
an appropriate punishment in the circumstances o 'smissal was

fthe case. .
certainly went wrong when it observed in paragraph 9 of is OE(};: ‘Tnbunal
“The only question with which [ am concerned r.

the circumstances of the case and the part played by Ztrigi“‘;sem N WI?ether
incident merit the punishment of dismissal.” angavelu in the
No doubt the Tribunal also observed :

“I have absolutely no hesitation in arriving at the conclusi
management has not established a prima facie case for permissil:)smn thfn tbe
the workman.” " 1o dismiss
But obviously it is with reference to the quantum of punishm .
observation was made, that a prima facie case had not been madznt o ahis
quantum of punishment proposed to be meted oyt by the ma out The
not a relevant factor at all. nagement was

The Tribunal appears to have been_obsesseq with the suspension ordered
by the management, a suspension pending enquiry and pending disposal of
the application the management intended prefer under section 22 of the Ao‘
the Tribunal. 1 have already dealt with the erroneous view taken by [;
Tribunal, that the suspension was a punishment which constituted a termie:
nation of Thangavelu’s services in contravention of section 22. The Tribunaj
was also of the view, that the suspension ordered by the management violated
the principles of natural justice. Itis a little difficult to sustain that finding:,
The Tribunal obviously overlooked the fact that the suspension ordereq b§
the management did not constitute a punishment at all, It was a wrong view
point the Tribunal took, that suspension was 4 punishment and that (he
punishment was inflicted violating the principles of natural justice. That
led to the conclusion that the management did not act bona fide in applying
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to the Tribunal under section 92 of the Act. In paragraph 11 the Tribuna

recorded{: d ¢ for a moment discredit the management for respecting the
11 o not

. . . ' .
i tain complaints against two wor
enti stomers who raised cer b c : ;
sentiments o7 thet :uprove the ‘indecent haste with Whl?h action was ‘taker;
men bUt; do nr(l)wr "}hangavelu which resulted in effect in the tem)fnfmtxgr; od
atglamSt t'ee.:voof the worker depriving him of the human needs of food an
the servic
shelter.” I have to point out that the interim suspension ordered by
i hav !
- a;gna;;lt in the circumstances of this case could not be a relevant
e manag11e in deciding whether the permission sought by the manag‘emen
B oo orded or withheld. There was no real finding of the Tribunal
should b 20((3)86(1 dismissal amounted to victimisation or amounted t.o any
thaft ?h?apl’)rofr practice. There was really no basis for what the Tribunal
uniatr
i agraph 11: ' '
Observ‘?‘(} I?nﬁ:tr %eelp that the management Wwas actuated with ulterior

tives and this incident was only a cloak under which action was
motives......

’t;tll(:n;aarlier findings of the Tribunal about the truth of the incident

and about the part played by Thangavelu certai.nly did not warranl.lhis con-
clusion. The conclusion the Tribunal recor(.ied in par_agraph. 12 of its order,
«T hold that the management has not esta'bllshed a prima facie case and there
was no bona fides”, as the basis on which permission was refus.ed was qo}:
really supported by the evidence on r.ecord zfnd was evenl 1{1C0n51§Fent w¥1h
the other findings recorded by the Tribunal itself. Equal 'y 'U.COUSISWHY :lt

the conclusion recorded in paragraph 12 was the observation in paragraph 14
of its ?‘rgg{her it is absolutely necessary for the management to enforce dis-
cipline and maintain the goodwill of the customers to ensure the prosperity

he coneern.” .
g‘;;t fact. however, was taken into account by the Tribunal only to refuse

~back pay to the worker.

[ uphold the contention of the learnt.td counsel for Alhe petitione.r, that in
the circumstances of this case the Tribunal erred in the exercise of;he
arisdiction vested in it by section 22 of the Act py ff:nlmg to keep_ in vn'ew
J | scope of its jurisdiction and also by taking m_to account lrreleval?t
tfgzt:':. The order passed by the Tribunal under section. 22 of the Actis

i be set aside.
aise 'I“lk?it;]e;stition s allowed. The rule is made absolute. No order as

to costs.
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{Vour. XII
[In THE MADRAS HiGH Courr.] |
A. ST. ARUNACHALAM PILLAI anp ANOTHER
V.
CHAIRMAN, CENTRAII;ISg;il;NA:/IDEE;ET;I:EUSTRIAL TRIBUNAL,
Rajagopala Ayyangar, J.
February 20, 1957,
INDUSTRIAL DISPUTES ACT, 1947, secTion l8(C)—‘SUCCESSORL—MEAN1NG

OF -~TRANSFER OF ASSET USED IN BUSINESS—TRANSFEREE, W ‘

CESSOR’ OF TRANSFEROR—SUCCESSION, ESSENTIALS OF, HETHER “suc.
Where there is a mere transfer of the asset which is used i ;

does not constitute a transfer of the business of the transferor ina business, it

transferee a ‘successor’ for the purposes of section 18 (c) of thSO as to m.ake the

putes Act, 1947. e Industrigl Dig.

Where the transferee acquired four motor buses qnd also th
in respect of the buses from the transferor who was carryi e route {Jermits
a motor transport operator with more than ten buses, Held 25, on business gs
was not of the entirety of the business so as to make the tran.;fer at the;’ transfer
of the transferor Sfor the purposes of section 18(c) o F the der €e a ‘successor’

Writ Petitions Nos. 940 and 960 of 1956. '

K. Thirumalai and V. R. Naganathan for the petitioners

S. Swamikannu for second respondent.

JUDGMENT.

W. P. No. 940 of 1956: This is a petition for the isg
certiorari to quash the award of the Chairman, Central GOVUG of a writ of
trial Tribunal, Madras. It is necessary to state a few facts toernme:nt Indus.
point raised. One Shanmugha Motor Service, Tiruchira uln.derstand the
conducted by one A. SM. Kandaswami who was carryin (I:a Ii, Was being
motor transport operator. This concern had ten buses arg1d :1 business as a
and was employing a number of workmen stated to pe aboutWo Spare bygeg
a dispute between this concern and the workers in respect of 55. Th
bonus for the years 1949 to 1951 and also as regards the te the Payment of
some drivers and conductors employed by this es‘ablishm;ms of service of
in dispute was referred by the local Government to ap Indnt. ‘The matter
for adjudication, and the Tribunal passed an award op 3d I\:Ilstnal Tﬁbuna]
was published in the Fort St. George Gazette on 28} 2y, 1952, which,
award was substantially in favour of the workmep grant'ay’ 1952, The
relief prayed for by them. Fr.om this award the man;gemen;nﬁg] MOSt of (he
to the Labour Appellate Tribunal—A. S. No. 228 of 1952 Tcd an appea]
Tribunal modified in some respects the award as regards p, he Appeltate
wise confirmed that of the Industrial Tribunaj, » 0nus, but other.

€re was .
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Pending the adjudication of the appeal by the Labour Appellate
Tribunal, there were certain disputes which arose between the manage-
ment and the workmen. This consisted of the transfer by the Shanmugha
Motor Service of their buses to three parties, one of whom is the
petitioner here and another the petitioner in W. P. No. 960 of 1956. Four
of the buses were transferred to the petitioner while the other six and the
spare buses were transferred to the other two parties. The transfer of these
buses was in May, 1952. The workers, when they came to know of the
transfer of these buses, appeared before the transport authority and resisted
the application for the transfer of the route permits in relationito these buses.
The transport authority, however, overruled these objections, and by an
order made in June, 1952, allowed the transfer. The transferees have been
working the buses on these transferred permits ever since.

Besides this, the workers also filed an application before the Labour
Appellate Tribunal, invoking their jurisdiction under section 23 of the Labour
Appellate Tribunal Act, and complaining of a violation of section 22 of that
Act. That complaint would have meaning only if the conditions of service
of the employees had been adversely affected by some action of the employer.
The case put forward by the workmen before the Tribunal was that this
transfer effected in favour of the petitioner and the two other co-transferees
constituted a change in the conditions of service. This application was trans-
ferred by the Labour Appellate Tribunal under section 23-A of the Act to the
Central Government Industrial Tribunal, Madras, for adjudication. The
Tribuna! conducted an enquiry and passed an award an 16th July, 1956,
under which they directed the managements of the three transferees to pay
compensation to ten of the workers who filed the complaint before the
Labour Appellate Tribunal.

I have mentioned the fact that the labour force employed by the
Shanmugha Motor Service consisted of about 55 workmen. Subsequent to
the transfer, the workers approached the Labour Oficer and requested his
services to effect a conciliation between themselves and the transferees. The
workers at that stage appear to have been represented by two Unions, one
Union represented 38 workers and the other 12. The Labour Officer sug-
gested certain terms which were accepted by the transferees and by the Union
composed of the 38 workmen, and these workmen were absorbed by the
three transferees ;. The Union which represented the 12 workmen, however,
would not accept the terms suggested by the Conciliation Officer, and it was
this Union that preferred the complaint to the Labour Appellate Tribunal
which has resulted in the award now impugned.

As I said before, the order of the Central Government Industrial Tribu-
nal conveys a direction to the three transferees as a group to compensate ten
of the workmen by paying them five months’ salary. It is the validity of this
award that is challenged in this writ petition.

Though in the aflidavit in support of this writ petition several objections
have been taken to the validity of the award, the main, and, in fact, the

R—37
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entirety of the business; nor can the transferee of the bus and the permit
be treated as a successor in interest of the previous operator.

If the petitioner was not the successor of the Shanmugha Motor
Service, it follows that the Tribunal had no jurisdiction to direct payment
of compeasation to workers, because their employment was only under the
Shanmugha Motor Service and there was no relatiopship of employee and
employer between these workers and the present petitioner. The writ peti-
tion is allowed, and the order of the Tribunal is set aside, and the rule is
made absolute.

There will be no order as to costs.

W. P. No. 960 of 1956:—The petitioner here is another of the
transferees and for the reasons already set out in W.P. No. 940 of 1956, the
rule will be made absolute and the order of the Tribunal set aside, No order

as to costs.

[IN tHE MADRAS HiGH CoOURT ]

KALESWARAR MILLS LTD.
V.
SAKTHIVELU AND OTHERS.

Rajamannar, C.J., and Panchapakesa Ayyar, J.
April 4, 1957,

WRIT—APPLICATION FOR CERTIORARI TO QUASH ORDER oF TRIBUNAL—
SCOPE OF—WHETHER WRIT CAN ISSUE ON MATTERS NOT RAISED BEFORE
TriBUNAL —CONSTITUTION OF INDIA, ARTICLE 226.

INDUSTRIAL TRIBUNAL -PROCEDURE—FRAMING OF ISSUES—WHETHER

ESSENTIAL.
In an application for a writ of certiorari o guash the order of an Industrial

Tribunal, the High Court will not consider questions which were not raised
pefore the Tribunal. It is only when those questions have been raised before
the Tribunal and decided by the Tribunal that an application for writ will lie to
the High Court by the aggrieved party.

Where the Industrial Tribunal has ascertained the real dispute between the
parties and has examined the details of the dispute, the omission to frame
formal issues cannot by itself vitiate the order of the Tribunal if the Tribunal
has dealt with the contentions raised by the parties before it.

Writ Appeals Nos. 136 to 138 of 1956.

R. M. Seshadri for the appellant.
B. Lakshminarayana Reddi for the respondent.
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the judgment of Rajagopa]a Ayyangar.J-, by
which he disposed of 3 patch of writ Petitions filed by the appellant before
us, the Kaleswarar Mills Ltd., Coj Several writ petitions were

filed by the Mills to quash the orders Passed by the Central Government
Industrial Tribunal, Madras, directing re-instatement of seven of their
workers who had been discharged by them op Scveral dates between 7th
September, 1953, and 22n4g April, 1954, be seven discharged workmen
preferred complaints in w

Writing 1o the Labour  Appellae Tribunal,
Coimbatore, under section 23 of the Industria Disputes (Appellate

Tribunal) Act because at that time there Was pending before that Appellate
Tribunal a dispute between the mills and their Workmen . There were also

other disputes' pending before the Industria) Tribunaj, Coimbatore.

€ Acting under this pro-
comp}

aints made by the
ib

! fil i
They were heard together and dispogeq of by com o o, e mills
Rajagopala Ayyangar, J.,in and by which h

mills, Since the filing of the a
the management of the mj]js an
only the above three appeals,
Several contentions were urged before u
ed counsel for the appellant-mij[g_ The '
Industrial Disputes (Appeliate Tribupal) Act, was l.rwa“dsecuon 23A of the
transfer of the complaints to the Industria) Ty
ings before the Industrial Tribypga) were aj]

PR Void and Of
ground on which the validity of g .

i 00 effect. The only
. ection 23A was IMpugned waq that under
sub-section (4) of that section, no appeal shaf Jje to the
from any order or award of ap Ind

; . ppellat i
'Ndustrig] Tribunaj Made j o Tribunal
transferred to it under that S€Clion . We a

n any Proceeding
T€ not caled Upon ip thege appeals
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i nying the right of appeal is or is nota
to decide whether that Sl;]b.nszcz:;)(:;:lewis gled to the Appelle}lt)e T;lll:;gatll.l;:
valid provision Acwi hyad filed appeals to the Appellate Tr.1 un(4) < that
Tl ind 120 1t 0 syl 1y b o o (9, o
Tribunal ha the appellant to urge thi s divoiminatory
would have bect opent:oection (4) is not valid becausg }t 1s oS
Bven assuming thet suh ‘Sentire section void. The provision abou neappeal
that would not mate (e arable from the other provisions of sec on 234
is easily and cleasly sespubstance in this contention. The next :ore ention
There is, therlore. » trial Tribunal did not follow thf.: procgf\tlhe hich

aised was that the fndus t disposed of the complaints as i y
; ougae ha‘:l gglt:g:;ﬁait:iuconsi%erablc stre)ss ;)rt]h thclanfsfl;ttrl;:lt E;;sut:z:
appeals. Leart i that under section 23A(3) of the Disputes
were framed. 1L e roceeding is transferr_ed by the PP -
(Appelate Tribunall) ﬁits,lgflenT??guﬂal, the Industrial "['n-bunagl3 (s)l;al;s c:Lse
e T e oo in as if it were a proceeding under secm;nh r(,wiSions
pose of the proce?dlﬂ%A of the Industrial Dispute§ AcF, and t Z;Z visions
e o, SCCIIODI Section 33A of the IndusmAal DJsques c pd‘ des
of that Act_shall app l);'ad'udicate upon the complz.qu as if it were a (:;l:hat
that the Fribunal Sh'a b Jf re it, in accordance wnh‘the‘ prOstmnsl | ne
referred (0 or pendine . 0u ne:d order of the Industrial Tribuual ¢ et n(y)
Act. A perustl of the ltr:tgngdenied before us by the appellant,“tha::and
O e arm i sist on any particular procec?ure to be fol O\:used d
time did the 'flppe”ant o d to show that the Industrial Tnbunahre sed to
there is nohing of Teco;"or instance, it is not alleged even that t eI: n(‘il t,.gial
follow that procedure evidence which was shut out because thed'n us ral
ment sought liot;gcilil::v that the complaints shoulfi be heﬂri::dsailgp‘o::t of
ibunal too iginal applications.
aTsrif they were arifeé;lril;l;jnogszlag; was ppointed out by the S;;;?reme Court
o e acu?Sfeel Co. Ltd., {1956] 9 F.J.R. 419 at p.age 4 4: "
e ly point of requiring pleadings and issues js to‘asccardat
;‘I:Pwuttl;eb;)tr:vZei the parties, to narrow the area of conflict and to
is . ; 5
;22 ;ses‘t whgre the two sides differ.

; i ldispute
i did not ascertain the rea i
say that the Tribunal \ ! he dispute
Woare una:)i: ta(i)d gid not proceed to examine the dektzlesnof tTEe o?nis-
betﬁwe;l:);l:ew%?t relief, if any, should pe %;vfi[:i;c:eﬂtl;ewo?d o of.the Tribunal
to hin i cannot by itse ¢ . ith th
sion to frame ro;??tl clls;:seippear to us that the Tribunal did .deal with the
if i ears—a ; .
tlzi):t:r?t[;ons raised by the parue;tbifo:‘z;;d an argument on the delay which
: ant soug o e iled
Fmally ’ thfhipcf:tlé of the discharge and before the; Rghc?ltll)ol:cvtvas %l:is
pocurres S-mmz3 of the Industrial Disputes (Appellate “f u?that this point
undersection be disposed of shortly by adverting to the act -
contention ¢an be he management before the Indus.tnal Tnbgna . Tt was
ves HOt;a;si)d t:getm that the workmen were not entitled to reljef because of
not pleaded by
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pUBLIC PROSECUTOR

v,
KANHAYALAL FOMRA
Somasundaram, J.
ISV M

Orrences —TOR-COMPLIANCE  WITH  MERRE  DRCLAR
OFFENCE—DISMISSAL OF WORKMAN DECLARED WRONGFUL
DIRECTION TO REINSTATE—WHETHER EMPLOYER CAN
COMPLIANCE WITH ORDER OF AUTHORITY
ACT, 1947, SECTION 41 (2) AND (3).

A dismissed employee appealed against g dismissg] 10 1
authority under section 41 (2) of the Madras Shops & Estapy;q hime
The appellate authority merely declared 1hg "

t the dismissq;
did not direct that the emplovee should pe reinstated.
employer under section 4] (3} of the
the authority, the employer was acquin
a contravention of a mere declaration. On appeq] by
non-compliance with the provisions of any
that there can be non-compliance with
the employer was, therefore, upheld.

BY Ayt
BE PROSECUTEp,

was wr,
Ona Prosec

ed on the groypg

the S[ate’

a mere decla‘ration.

Criminal Appeal No. 67] of 1956.
Public Prosecutor in person.

P. V. Subramaniam for the respondent.

JUDGMENT.

This is an appeal by the State a
by the Fourth Presidency Magistrat

The accused was a partnership firm represented Y a
respondent. One K. S. R. Ayyangar was employed by this fr
dismissed. The employce filed an appeal under Sectiop
XXXVI of 1947, which is the Madras Shops and Estal
Additional Commissioner for Workmezn's Compensg,

gainst the acquitta) o

uon, Madra

m\m\\“\\m
HOMTY\N()
—MADRAs SHoes & ESTABLI;:

€ Drescripeyq
ts 4

ongful ang
. Ution of ¢

npliance With the ordey iy
that there co s

section, there must be g g:° that f,,

: f th
e1n C. C. No. 6229 of 19563 respondem

ismissal was wrongful. Beyond giving his
hea}'q the appe?}l,ehcé?s:;]?sts;?ewilssm\:/rsongful, there was no further‘ direction
chISIOD thatc mmissioner for Workmen’s Compensation to re-l'nstate.the
given by t'l']e oice The accused did not re-instate the employee in service.
smployee In seth t.herefore, through the Assistant Inspector of Labour,
T.he GoYemmelC[édras filed a complaint setting out the above facts and
Sh(h Clrglfl’le accuseci not under section 41 (1) of the Act .for wrongful
prose'cmle but under section 41 (3) stating that the employer did not compl’y
dl.sx[rlnishae, o:ders passed by .the Additional Commissioner for Workmen’s
wit

compensatioﬂc-tion 41(3) of the Act merely says that the decision of the
Now, se

i inding on both the employer and
Appellars AUthl(Z)n?(]:iSha;,tl ils)eufrillr]lilc:szgrl; to goginto the question in this ca.sci
A cmp‘ ya\r.ticularly Criminal Courts, which are asked t‘o conv1}i:
whether Courts pbrought before them can go into. the question of the
persons Who arer the unreasonableness of the dismissal and whether the
re?s.opablepelfs /;) ellate Authority is binding on those Cmfrts also. The
declslon o t eb ?c?re the trial court as well as before me is whet}.ler any
Ogly quzztlzot?e sacid to have been committed for not complying with the
offence €
PTOV;SIiO‘;S g)frcrllzlils-zs?gpﬁfas:g:g?tile provisions of any sectic:in, lthe:; muIsI:

i : -compliance of a mere declaration.

be 2 directlon‘. h:hi)rgis;l:dbsu?%ynfhl learrIx)ed advocate who appears for th,e
s e e o de:s'l passed by the Additional Commissioner for Workm.en T
accused, th’e orcontains merely a declaration that the order of dismissa
Compensatllolr: ve held in a similar case in Crl. R. C. No. 2f10 of 1950 that
is wrons. : f a provision like section 29 of the Industrial Disputes Act,
tn the absepce ; of the Commissioner’s decision can{not am.ount
non-coqurlmlc:aenceln fact, in the Industrial Disputes Act, section 29 is as
toan 0 . , '
follo‘v‘vs: ; person commits a breach of any term of any setller.nen:ﬂor
award ivfri:ryx ?s binding on him under this Act, he shall., ... be punishable,

is no such provision in this Act. So far as section 45 rl:
There : merely refers to a contravention of scct.xon 41. A m?
concerl@d, l}tl t the dismissal is wrongful cannot in the ?lrcumst'ance.s give
SN atravention unless following the declaration a d1rectlgnﬁ1;
Fise 10 o e ot complied with by the party concerned. I am satisfie
gtven Wh]c'h s o offence under section 41 (3) has been made out. ]
that in'thls casednd by the learned Public Prosecutor that the purpor.tc_)
v Com?n emall({e the employer re-instate the employee anfi that it is
e o (‘3) y ltx(':lt an offence has been committed under section 4.1 (n.
really hmdmdg 't rosecuted under section 41 (1), certainly he may be liable.
B lsols)ecution is not under section 41(1) and when the summons
o ??:ntZif:o the second accused informing him that he has committed
was ta
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an offence under section 41 (3) and nothing also is read out to hij

trial, it was well wittin the advocacy of the advocate who . im at the
the accused not to trouble himself with the other provisions of‘tgpe:red for
content himself with meeting the particular charge the accused w-ae cl: but
meet. In my opinion, the charge that was read out to the acs asked to
successfully met and in the absence of any other charge, he h dCUSed was
more to do. This is not one of those cases where’ certaia fnothmg
established and the question is what is the offence committeq n facts are
act for which the accused is charged is not implementi ed. The .orily
of the Additional Commissioner for Workmen’s Compens:ﬁ the deF|s10n
not an offence, as section 29 makes it in the Industrial Dils(;);lll,te:’hxzht is

ct.

The acquittal, therefore, is well justisfied, and the appeal is dismj
1smissed,

(TN THE SUPREME COURT oF INDIA )

KAMLA PRASAD KHETAN anp ANOTHER
v. i
UNION OF INDIA.

R. B. KEDAR NATH KHETAN — INTERVENER
S. R. Das, C.J.,, Imam, S. K. Das, Govindg Menon and 4. K. s .
< N darkar, JJ,
May 1, 1957.

INDUSTRIES (DEVELOPMENT & REGULATION) Acr, 195]
RIGHT OF GOVERNMENT TO APPOINT CONTROLLER ’;‘0 ’
UNDERTAKING—SCOPE OF—CONDITIONS FOR ISSUE OF S,TN
MANAGEMENT—RIGHT TO AMEND ORIGINAL ORDER——APPL,DER TAKING Ovgg
RAL CLAUSES ACT, 1897, SECTION 21 —APPOINTMENT of :ABIUTY OF GENE-
ROLLER —BONA FIDES OF—TESTS, ' UTHORISED Conr.

A notification was issued by the Central Governmeny
the Industries ( Development and Regulation) Act, 195] ur.lder >
of an industrial concern in an Authorised Control}er aq ,Oe.srmg the
ment. This notification was in force for q perigrp! mied by
subsequently amended so as to be in Sorce for a further e(r){ ; hy
a petition under article 32 of the Constitution of Indtfz "D one year. In
b

, . a Dire
holder of the industrial concern sought to set aside the order of hctor and share-
on the grounds : the Governmeng

(i) that the original order did not

SECTION 18.A__
AGE INDUSTRIAL

ction 184 of
Management
the Govern-
year and was

, comply with an essentiq] "
own i : a cOnd’" .
fé emmllnGsecnon 184 of the Act for the issue of such an order. i tzn laid
overnment could not have been of the opinion that the (‘,onc al the

-oncern was

being managed in a \manner highl j
d .
interest. gnly detrimental to the industry or 1o public

F.I.R] KAMLA PRASAD KHETAN v, UNION OF INDIA 285

(ii) that even if the original order was valid, section 184 of the Act did
not authorise an extension of the period and that the extension so made did not
comply with one of the essential requirements of section 21 of the General
Clauses Act, 1897 ; and

(iii} that the order was not bona fide, in that the Central Government
appointed the very person who was mismanaging the undertaking and against
whom an order of injunction had been passed by a Court, as the Authorised
Controller.

Held, on the facts of the case, that,

(i) the original order of the Central Government complied with all the
conditions laid down in section 18-A of the Act and was therefore valid ;

(ii) that the Central Government had power to amend the original order
and extend the period of operation of the order and that the amending order
was in compliance with the provisions of section 21 of the General Clauses Act,
1897 ; and

(iii) that the selection of a suitable person to be the Authorised Controller
rests with the Central Government and it may be presumed that the Government
knows best the needs of the particular industry and of its subjects and the
suitability of the person appointed. Where the lack of good faith in the Govern-
ment is pleaded, the test is not whether a better or more independent man was or
might be available, nor is it the duty of the Court to subject the selection made
by the Government to another independent test as to propriety and suitability ;
the test is whether the appointment was made for some ulterior purpose, some
purpose other than the object of the law under which the order has been made.

The original order of the Central Government and also the subsequent
order amending the same were held valid.

Petition No. 54 of 1955.
Purshottam Tricumdas for the petitioners.

C. K. Daphtary for the respondent.
K. L. Misra for the intervener.

JUDGMENT

The following Judgment of the Chief Justice, Imam, S. K. Das and
Govinda Menon, JI,, was delivered by

S. K. Das, J.—On November 8, 1955, the Ministry of Commerce and
Industry, Government of India, published a notified order, in exercise of the
powers conferred on that Government by section 18A of the Industries
(Development and Regulation) Act, 1951, hereinafter referred to as the Act,
authorising one Shri Kedar Nath Khetan of Padrauna, called the authorised
Controller, to take over the management of the Ishwari Khetan Sugar Mills
Ltd., Lakshmiganj, Deoria, subject to certain conditions. The order as
originally passed and published was to have effect for a period of one year

R—388
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ing Agents. According to the case of the authorised Controller, trouble
arose between the members of the different branches of the family of
Managing Agents sometime in 1950-51 when it came to light that Onkarmal
Khetan had surreptitiously withdrawn large sums of money from the
accounts of the various businesses in which the members of the Khetan
family were interested as Managing Agents, and this led to certain suits being
instituted against Onkarmal Khetan. The latter, in his turn, retaliated by
bringing suits for the appointment of a Receiver, or for restraining the hold-
ing of a general meeting of one of the mills, and instituting certain other
proceedings stated to be of an obstructive nature and calculated to create an
impasse in the working of the mills.

The petitioners on the contrary alleged that when the balance sheet of
the Ishwari Khetan Sugar Mills Lid., for the financial year 1950-51 was
published in June 1952, it was discovered that some of the Directors includ-
ing the authorised Controller had utilised the funds of the Company for
their personal gain and had committed breaches of certain provisions of the
Indian Companies Act. This led to Suit No. 4 of 1952 brought by the
petitioners against some of the Directors, including the authorised
Coatroller, for an order of permanent injunction restraining the said
Directors from exercising any powers as Directors of petitioner No. 2 and
also for a declaration that a notice calling the twenty-fourth ordinary
general meeting of the Company to be held on July 9, 1952, was illegal and
invalid. In that suit, an ex parfe order of injunction was made against the
Directors concerned on July 8, 1952. That order was, however, subsequently
vacated as being without jurisdiction and a fresh order was made on June3,
1953. In the affidaviit filed on behalf of the authorised Controller, it has
been stated that on legal advice obtained by the defendants of that suit to
the effect that the ex parte order of injunction dated July 8, 1952 was,
without jurisdiction, the twenty-fourth ordinary general meeting of the
Company was held on July 9, 1952, and the shareholders unanimously
passed a resolution in that meeting approving and adopting the Direetors’
report and the audited balance sheet of the Company as on October 9,
1951. The fresh temporary order of injunction which was passed by the
Civil Judge, Deoria, on June 3, 1953, was confirmed by the High Court of
Allahabad by its order dated September 14, 1953. Fecling that the order
of stay would completely dislocate the affairs of the Company, the share-
holders themselves called an extraordinary general meeting which was held
on November 9, 1953, and at that meeting the authorised Controller and
certain other persons were re-elected as Directors of the Company, subject
to the condition that if the Court decided in Suit No. 4 of 1952 that the
said Directors had not ceased to be Directors; the resolution would be
ineffectual to that extent. There were several proceedings in the High
Court of Allahabad in connection with Suit No. 4 of 1952, and in one of
them the High Court was moved for an expeditious hearing of the suit,
and such a direction was made by the High Court, Unfortunately, however,
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e Central Government passed an order
under section 15 of the Act in respect of several mills, including the Ishwari
Khetan Sugar Miils Ltd. Under that order the Central Government

appointed three independent persons for making a full and complete
cumstances of each of the industrial undertakings

investigation into the cir
referred to therein. Then, on November 14, 1953, the Central Government
made an order under section 18A of the Act, by which the authorised Con-
troller was appointed t0 take over the management of the Ishwari Khetan
Sugar Mills, Ltd. It may be stated here that the Act was amended in 1933 by
Act 26 of 1953. By that amendment, section 17 was omitted and a new chapter,
viz., Chapter 11A, was inserted. This new chapter contained section 18A
under which the Central Government passed its order dated November 14,
1053, The order stated that it shall have effect for a period of one year. In
December, 1953, came the decision of this Courtin Dwarkadas Shrinivas of
Bombay v. The Sholapur Spinning & Weaving Co. Ltd.,[1954] S.C.R. 674. That
decision pronounced on article 31 (2) of the Constitution with reference to
the validity of the Sholapur Spinning and Weaving Company (Emergency
Provisions) Ordinance IT of 1950 and Act XXVIII of 1950. As a result,
presumably, of that decision, on May 21, 1954, the Central Government
cancelled all appointments of authorised Controllers under the provisions of
the Aet, and on such cancellation the management of the industrial undet-
taking vested again in the owner of the undertaking. The case of the peti-
tioners is that in spite of the cancellation the authorised Controller continued
to remain in possession of the undertaking in question. On July 16, 1954,
the Central Government again passed an order under sub-section (4) of sec-
tion 3 of the Essential Supplies (Temporary Powers) Act, 1946, thereby
again giving the authorised Controller certain functions of control in respect
of the Ishwari Khetan Sugar Mills Ltd. On September 19, 1954, there was
another investigation under section 15 of the Act by a panel of officers and
it is stated that they recommended that the Central Government should take
over the management of the Mills for a period of three years, On January
31, 1955, the present petitioners filed a writ petition in this Court in respect
of the order passed by the Central Government on July 16, 1954. This is
the writ petition which, after necessary amendments, is now under considera-
tion before us, the amendments having been necessitated by reason of certain
subsequent notifications made by the Central Government. These subsequent
poiifications are—(1) the notifications made on November 8, 1955, by which
the earlier order made on July 16, 1954, was cancelled and a fresh order
made under section 18A of the Act; and (2) the amending order dated
November 7, 1956—10 both of which a reference has been madt? in .thc first
paragraph of this judgment. By reason of these subsquem n'o.txﬁcam?ns, the
order dated July 16, 1954, no longer exists, a?nd the writ petition which was
originally directed against that order stands in need of amendment.

The petitioners have prayed for an amendment of the original writ peti-

tion and also for permission to urge fresh grounds to challenge the validity

the meantime. On July 30, 1953, th
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extension was made on November 7, 1956, and such- extension did not
comply with one of the essential requirements of section 21 of the General
Clauses Act, (No. X of 1897); and
(3) in any event, the order is not a bona fide order in that the Central
Government appointed the very person who was mismanaging the under-
taking, who was one of the parties to a pending dispute, and against whom
an order of injunction had been passed by a Court of competant juris-
diction.
These three grounds we now propose to examine in the order in which
we have set them out.
(1) We must first read section 18A of the Act so far as it is relevant
for our purpose. The section states—
« If the Central Government is of opinion that—
(). veveeeeernnc e
(b) an industrial undertaking in respect of which an investigation
has been made under section 15 (whether or not any directions have been
issued to the undertaking in pursuance of section 16), is being managed in
a manner highly detrimental to the scheduled industry concerned or to
public interest,
the Central Government may, by notified order, authorise any person
or body of persons to take over the management of the whole or any part
of the undertaking or to exercise in respect of the whole or any part of the
undertaking such functions of control as may be specified in the order.
(2) Any notified order issued under sub-section (1) shall have effect
for such period not exceeding five years as may be specified in the order:
Provided that the Central Government, if it is of opinion that it is ex-
pedient in public interest so to do, may direct that any such notified order
shall continue to have effect after the expiry of the period of five years
aforesaid for such further period as may be specified in the direction and
where any such direction is issued, a copy thereof shall be laid, as soon as
may be, before both Houses of Parliament.”

The argument bafore us is that for the application of clause (b) of sub-
section (1) of section 18, the two essential requirements are—{i) an investi-
gation under section 15 of the Act and (ii) the opinion of the Central
Government that the industrial undertaking is being managed in a
manner highly detrimental to the scheduled industry concerned or to
public interest. Learned Counsel for the petitioners has conceded that
before the order dated November 8, 1955, was made, there was an
investigation under section 15 of the Act in respect of the industrial
undertaking in question, and the first requirement was thus fulfilled.
Learned counsel has, however, very strongly submitted that the second
requirement was not fulfilled in the present case, because the authorised
Controller himself was in charge of the undertaking from Dscember 18

1952, till November 8, 1955 (when the impugned order was made) withz;
small break of less than two months only between the two dates, May 21
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December, 1952, certain functions of control were vested in the authorised
Controller, but the management of the whole undertaking was not taken
over. This continued till an investigation was ordered under section 15 of
the Act onJuly 30, 1953. Then, on November {4, 1953, the authorised
Controller was directed to take over the management of the whole of the
industrial undertaking. This order was, however, cancelled on May 21,
1954, and under section 18F of the Act, the effect of the cancellation
was to vest the managemoant of the undertaking again in its owner,
the expression ‘owner’ meaning, under section 3 (f) of the Act, the
person who, or the authority which, has the ultimate control over the
affairs of the undertaking and, where the said affairs are eatrustedtoa
manager, managing director or managing agent, such manager, managing
director or managing agent. Therefore, the legal effect of the cancellation
on May 21, 1954, was to vest the management of the Ishwari Khetan Sugar
Mills Ltd,, in the Directors and Managing Agents who were quarrelling
amongst themselves, On behalf of the petitioners, it has been pointed out
that Kedar Nath Khetan, the erstwhile authorised Controller, continued to
remain in possession in spite of the cancellation order. In an affidavit filed
on behalf of the Central Government, it is stated that after the cancellation
order, Kedar Nath Khetan, the erstwhile authorised Controller, informed the
Government of India that he was continuing in management in a capacity
other than that of authorised Controller. The affidavit filed on behalf of the
authorised Controller states, however, that between the time the Central
Government directed him to hand over possession to the Directors and the
time when he was again appointed on July 16, 1954, the management of the
Company remained in the hands of the Directors who were in possession of
the undertaking. It is not necessary for us to pronounce on these disputed
facts, [t is abundantly clear from the affidavits filed that peace amoungst the
Directors or in the family of the Managing Agents had not been restored by
the time the cancellation order was made on May 21, 1954, Suit No. 4 of
1952 was still pending, and the tussle between the parties was going on. This
was the position when another order was made under the Essential Supplies
(Temporary Powers) Act, 1946, on July 16, 1954, This was followed by a second
investigation under section 15 of the Act in September, 1954. Petitioner
No. | was still pursuing what he conceived to be his legal remedy by filing a
writ application in respect of the order dated July 16, 1954, in this Court and
also in other proceedings arising out of Suit No. 4 of 1952, in the High Court
of Allahabad. In these circumstances, the Central Government made the
impugned order dated November 8, 1955. Having regard to the circum-
stances just stated, it is, we thiank, idle to contend that the Central Govern-
ment had no materials before it for arrivingat the opinion that the industrial
undertaking was being managed in a maunner highly detrimental to public
interest. The Central Government might reasonably have felt that the order
dated July 16, 1954, which vested certain functions of control only, was not
enough to meet the situation and a more drastic step was necessary. It is
R—39
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years. It is on that recommendation that the Central Government passed
the impugned order on November 8, 1955. We are unable to accept the
argument of learned counsel for the petitioners that one of the essential re-
quirements of clause (b) of sub-section (1) of section 18A of the Act was not
fulfilled before the order dated November 8, 1955, was made.

Learned counsel for the petitioners has drawn our attention to those
statements in the affidavit filed on behaif of the Central Government which
referred to the improvement in management, after the undertaking was taken
over by the authorised Controller. [n that affidavit, it is stated:

“I say that by virtue of the order issued by the Government of India
under section 3(4) of the Essential Supplies (Temporary Powers) Act, 1946,
the Government of India had taken over only the supervisory control and
the said Kedar Nath Khetan had only powers to issue directions to the
management. The management was with the old management and the
Government of India or the authorised Controller had no effective function-
ing in the management as the authorised Controller could not manage the
undertaking. I say thatin view of the continued litigation referred to in detail
in the affidavit of the intervener dated 25th October, 1956, it was apparent
that the mill was being managed in a manner highly detrimental to the
interest of the undertaking and that it was necessary to pass the order
under section 18A of the Industries (Development and Regulation) Act, 1951,
I say that after the management was taken over by ShriKedar Nath Khetan,

the Government has reason to believe that the Mmanagement has improved
and has saved further deterioration.”

ehalf of the Central Govern-
al undertaking were investigated
September, 1954, and the panel
mended that Government should
undertaking for a period of three

[n another part of the same affidavit, it is stated that the mill earned a
profit during 1953-54 and in 195455 also the miil was likely to make a net
profit of Rs. 84,321, We see nothing in these statements from which it can
be inferred that the recorded opinion of the Central Government in the
order dated November 8, 1955, that the industrial undertaking was being
managed in a manner highly detrimental to public interest contained a
palpably faise statement. The crux of the matter was the dispute inter se
amongst the Directors and the Managing Agents, leading to protracted and
harassing litigation, some of which was still pending; that was the real
cause of the trouble, and we think that the Central Government had enough
materials for its opinion that the industrial undertaking in question was
being managed in a manner highly detr?mental to public interest.
(2) We now turn to the amending order of November 7, 1956.
The amending order is in these terms :
“In the said order in sub-clause (ii} of clause 1 and clause 2 for the
words ‘ one year ’, the words ‘two years *, shall be substituted
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o Whld'l o ?Vc;lntended by learned counsel for th'e petitioners, refers
b 1[dlesr which is i})itially made for a penodiof five years, or,
e ativel Orh' h comes to an end on the expiry of a period of five years.
altemat'wely, \l:l . the proviso empowers the Central Government to c;)]n-
P}CCOl'dmg 13 m;;er the expiry of a period of five years for such ‘fur( er-
o e Of’ erb?a specified in the direction given by t.he (.?entr.al (Jt())v?”'ld
f:erxl](:daisdnt’:i, only safeguard is that a copy of the ;1111-::;1:; 11(:3";; ?":,,
’ i argument O 1
o 'bf)th Houfgzezgf?;lmm{al:: progviso has no agplication in th:
toe petmonershire the original order was made for a period of or;e y«:;e
prisezrtxgatshee:mending order merely continued it .fo.r anotfhse:byzzé.ﬁonrzl) e
o ew whi antive provisions o -
Vie“" Whl;f;\W? flt?ev;tcik::dosfctcl:?osnugi‘ of thep Gener.al Clauses Acl,h we1 ?12
f)?tut%?n{( it :ecessary tq make any pronounlcement »:gil:ﬁr;farihetoa;:ndzng
i iso. In our , i
SC(‘;PC ?sngrg?::ttegfut:;;f:ercetsi?)lr(xi glm\c,)lfsothe General Clauses Act read with
er
:;b-section (1) of section 18A of the Act. . e that the power 10
ion 21 of the General Clauses. Act says, Inter alia, the powe 10
. essﬁt;(;der under any Central Act includes a po:\./gr t:)'::]::d tthe Ay
bot i jec important qualificati '
bm’ thi? pc(;v;et;il:escluibée:t:et\?/oid: e‘r:xerc?sabh: in the like mannde'r ;::; sll::gs:::
e I i iti i *. There is no dis
Ry sancu?i?nan:rdce(:nv(::sl(:::de(lt;nat)tjl,m)ca same manner as the origi?al
us that 1he flmen eins of a notified order. As no sanction Is necessary lcln-
order, that is, oY %, ction 18A, the only question before us is wheth-er't ei
2 ordﬁr o lied with the like conditions under which tpe origina
amending ordty co\r?nvp have already stated what are the two e§scnt1a| requxr;l:-
order was mace neder clause (b) of sub-section (1) of sec.non 18A of the
meats of ao ove™ r;lt of learned counsel for the petitioners is that thos&:‘ ttv;'lo
Aot .The arg‘u!'nes must be fulfilled again before any amendment of the
essentia! condltli)i:. this, he urges, is the true scope and‘cffect 9f the ex;;rehs-
o'rder‘sC:t:jelz ?:)athe‘like c’ondilions (if any)’ occurring in section 21 of the
sion

General Clauses Act.
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condie Vz’l;chf have to be fulfilleq b early the true nature of the
-section of section 18A of
of those conditions i : 0 the Act can be made
left in the applicati > appreciated, there is, in ou - 'O'nce tbe rue pante
bt conditpe c;on ofrsectlon 21 of the Generalr(;)lpmlon little difficuty
au .
the industrial undertaieil;b) of sub-section (1) of sectiostllize‘i AfCt' Now, the
has been made under g.mUSt be one in respect of whi y t?)e ACt.’s tPat
Whors the & section 15 of the Act. Section 15l(‘:h an investigation
e 3 i :
(a) in respezltmta’ll Dovernment is of the opini l;s " these terme:
of an . 10n that—
undertakings— Y scheduled industry or industfital undertaki
(i) there has be ' ertaking or
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sary to
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stated in the section. It may, however, be that in a given case the manage-
ment is sO detrimental to the industry concerned or to public interest that
mere directions under section 16 are not enough ; in that event, the Central
Government may take over the management by an order passed under
clause (b) of sub-section (1) of section 18A of the Act. There may even be
a case wherein spite of the directions, no sufficient improvement has
taken place and aon order under sub-section (1) of section 18A of the
Act becomes necessary. That is why in clause (b) of sub-section (1)
occurs the expression ‘whether or not any directions have been issued
to the undertaking in pursuance of section 16.” That is also the reason
why the same expression ‘is being managed in a manner highly detrimental
etc.’ occurs both in clause (b) of section 15 and clause (b) of sub-sec-
tion (1) of section 18A of the Act. An investigation is ordered when
the conditions mentioned in section 15 are fulfilled, one of the
conditions being that the industrial undertaking in being managed in
a manner highly detrimental to the scheduled industry concerned or to
public interest. On such an investigation being made, the Central Govern-
ment may issue directions under section 16 those directions may or may
not improve the situation. [If they do not improve the situation, or if the
mere giving of directions under section 16 is not considered sufficient to
meet the situation, the Central Government may pass an order under sec-
tion 18A ; but one of the requisite conditions is that the Central Govern-
ment must be of opinion that the industrial undertaking is still being
managed in a manner highly detrimental to the scheduled industry con-
cerned or to public interest. If these sections, 15, 16 and 18A, are read
together, as they must be read, then it becomes at once clear that the con-
ditions as to the management of the industrial undertaking in a manner
highly detrimental to the scheduled industry concerned or to public interest
relates in its true scope and effect to a period when thc management of the
industrial undertaking is in the hands of its owner, that is, to a period
before the management of the whole or any part of the undertaking is taken
over. Similarly, with regard to the exercise of functions of eontrol, which
also is contemplated by section 18A of the Act, the condition again relates
to a period before the functions of control are taken over. It would, in
our opinion, be illogical and against the terms of sections 15, 16 and 18A
of the Act to hold that the condition as to mismanagement (using the word
¢ mismanagement * for the purpose of brevity and convenience, for the
correct expression, namely, ‘management in a manner highly detrimental to
the scheduled industry concerned or to public interest’) can apply after
the management has been taken over and during the period of its manage-

ment by the authorised Controller. The contention of learned counsel for

the petitioners is that wheneveran amendment is made, the test of mismanage-
ment must again be fulfilled. Let us examine the full implications of this
argument. If after the management is taken over, the authorised Controller

becomes seriously ill or dies in a few days when the period of the order has
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not expired, the Central Goversment may find it necessary to appoint
another person and for that purpose @ake an amendment. 1f the argument
of learned counsel for the petitioners is correct, then no amendment can be
made unless the test of mismanagement is again fulfilled ; but how can such a
test be fulfilled when the management was in the hands of the authorised
Controller till he died, the authorised Controller being more or less in the
position of an agent of the Central vaernmem 7 The argument of learned

" counsel for the petitioners pushed to its logical extreme, will thus result in
an absurdity and no amendment will ever be possible.

Learned counsel for the authorised Controller has on the contrar
contended that the two conditions laid down in clause (b) of suby
section (i) of section 18A of the Act are not static in nature and once th .
are fulfilled, they continue to have effect thereafter whatever may haey
happened in the meantime. The argument proceeds to state that if a _ve
vestigation under section 15 of the Act had once been made and £ at o in-
previous stage the industrial undertaking was mismanaged the l'cl some

ditions continue to operate irrespective of whether the y , wWe copn-

i : ndertaki .
the owner again for a time, and an amendment may be made a[\:“g vests in
ny time and

even a fresh order can be made without t} $si
and a fresh mismanagement. Ut the necessity of afresh investigation
We consider that both these are extreme views. Ona

tion of sections 15, 16 and 18A of the Act, the correct vi:Toper construc-
what we have stated earlier, namely the two conditiong OW appears to be
vestigation under section 15 and the other as to mism;n D¢ as to ap in-
to a period when the management of the industria] “"dertaﬁ'emem' relate
vested in its owner, and section 18A must be read, with refa 1Dg 1s legally
conditions stated in clause (b) of sub-section (1), ag therence to the two
while the undertaking is vested in its owner’ are 'pTCSem i(:]ug: the words
as in this case, the management is once taken over b at ¢ clause. If,
section 18A but the order is later cancelled and the m'dnagemn ordcr_ under
in the owner, the two conditions must be fulfilled again be;m again vests
under clause (b) of sub-section (1) of section 18A of the Act Ore an order
That is what happened in the present case. The management can be made,
on November 14, 1953, but the order was cancelle "as taken over

d
the management vested in the owner. on May 2, 1954, and

An investigatj

: : on .

of the Act was again made in September 1954 and the Cmut[r]:[erg section 15
overnment,

being satisfied that the industrial undertakin . :

of the order under the Essential Supplies (TEII‘IN:Sr::;ngonvvjmanaged in spite
July 6, 1954, passed the impugned order on November 8 r:)ggﬂsct made on
the ameqding order of November 7, 1956, was concerned t’he lik' So fa.r as
still continuzd to exist and there was no necessity for a ,fresh iz Confiltlf)ns
etc., because the management had not since November § 1955 Vestlgathn
the owner, and by their very nature the conditions conlinu’ed to éxivw?d -
management went into the hands of the owner again. Having re astdtlll the
true nature of the conditions laid down in section 18A of thc:gActg tf:erteo\:f;:

]
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ion 21 of the General Clauses Act when the.amendment
n of sec:ﬁ,er 71956, and, in our opinion, the requirements of
was made on Nove subst’an‘ia”y complied with. The power to a_mend
section 2} had bge"ln the power to make the order was exercised subject to
which is 1'n.CIUdC 'tllmin the meaning of section 21 of the General Clauses Act
like cond-lt-lons [::;ling an investigation under section 15 of the Act and mana-
the con('mwns nner highly detrimental to public interest, both of which
gement I © n;:wd to the period when the management of the industrial
necessarl!y rewas legally vested in its owner and both had been fulfilled and
unde.rtakéngto be so fulfilled when the amendment was made. It is to be
contml:)eered that section 21 of the General Clauses Act embodies a rule of
znx::gluction, and that rule must have reference to the COI:I[CX( and subject~
matter of the particular statute to which it is bemg ?lppl ied ; for examgle,
section 18A of the Act does not prescribe any conditions for the cancellation
of an order made under that section, but section 18F does and the power of
cancellation referred to in section 21 of the General Clauses Act must have
reference to section 18F. Similarly, an order of amendment made becomes
an order under section 18A and is subject to all the conditions mentioned
therein, including the condition mentioned in sub-section (2).

A reference was made in this connection to a decision of this Court
in Strawboard Manufacturing Co. v. Gutta Mill  Workers’ Union, [1953]
4 FJR. 456. In that case, the State Government of Uttar Pradesh had
referred an industrial dispute to the Labour Commissioner on Febuary 18,
1950, and directed that the award should be submitted not later than April
5,1950. The award, however, was made on April 13, and on April 26 the
Governor issued a notification extending the time for making the award up
to April 30, 1950. 1t was held by this Court that the State Government
had no authority whatever to extend the time and the adjudicator became
functus officio on the expiry of the time fixed in the original order of
reference and the award was, therefore, one made without jurisdiction and a
nullity. Tt was further held that section 14 of the U. P. General Clauses
Act did not in terms or by necessary implication give any such power of
extension of time to the State Government. It was argued on behalf of the
State Government in that case that the order of April 26, 1950, could be
supported with reference to section 21 of the U. P. General Clauses Act.
But this Court rejected the argument and held that the power of amendment
and modification conferred by section 21 of the U. P. General Clauses Act
could not be exercised so as to have retrospective operation. We do not
think that the principle of that decision has any application in the present
case. But as already stated by us, the provision in section 21 of the Gene-
ral Clauses Act embodies a rule of construction, and the implied power of
amendment therein embodied must be determined with reference to the
context and subject-matter of the provisions of the principal statute. In the
present case, that rule of construction applies, but it does so with reference
to the context and subject-matter of sections 15, 16 and 18A of the Act,

no violatio
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sion on merits, it is unnecessary to say anything more about this preliminary
objection. Tt was stated at the Bar that this preliminary objection has also
been taken in Suit No. 4 of 1952, As that suit is still pending, we have
thought it fit to refrain from expressing any opinion on the preliminary
objection.

The result is that there is no merit in the petition which is dismissed
with costs in favour of the respondent, the Union of India. The authorised
Controller, who intervened at his own risk, must bear his own costs.

The following concurrent Judgment was delivered by
SARKAR, J.—I have had the privilege of reading the judgment just deli-
vered by my brother S, K. Das. I regret that on one of the questions that
arise in this matter I have come to entertain a different opinion. In this
judgment I will say a few words on that question only. With the rest of the
judgment of S. K. Das,J, I am in entire agreement. He has dealt with the
facts very fully and therefore I do not propose to state them myself,
The Central Government had by an order published in the official Gazette
of November 8, 1955, and made in exercise of the power conferred by sec-
tion 18A of the Industries (Development & Regulation) Act 1951 (Act LXV of
1951), authorised Kedar Nath Khetan who had been allowed to intervene in
these proceedings to take over the management of Ishwari Khetan Sugar
Mills Limited, an industrial concern then in the management of its directors.
The order provided that it was to have effect for a period of one year com-
mencing on the date of its publication in the official Gazette. By another
order made on November 7, 1956, the Central Government directed that in
the order of November 8, 1955 for the words * one year » the words *“ two
years >’ should be substituted. The effect of this latter order was that Kedar
Nath Khetan was to be in management of the Mills up to November 7,
1957. The question is whether the order of November 7, 1956, was a valid
order. The latter order is only an amendment of the earlier order. Had the
Central Government then any power so to amend ?

Section 18A does not expressly confer any power to amend an order
once it is made under it. Section 21 of the General Clauses Act, however,
provides that a power of amendment shall exist in certain circumstances.
The only question, therefore, is whether section 21 of the General Clauses
Act justifies the amendment made in this case. Section 21 is in these terms:

“Where, by any (Central Act) or Regulation, a power to issue (notifi-
cations), orders, rules or bye-lawsis conferred then that power includes a
power, exercisable in the like manner and subject to the like sanction and
conditions (if any), to add to, amend, vary or rescind any (notifications),
orders, rules or bye-laws so (issued).”

Under this section a Notification or an Order once issued

amended only “in the like ny

conditions (if any)’
/V$$®

R—40 7 50
T

AR Ty
VLR §




302 FACTORIES JOURNAL REPORTS [VoL. XII
exercised only in the same manner and subject 1o the same sanction and
conditions if any were imposed, in which the

could be exercised under the main Act. Was the order of November 7,
1956, then made in the same manner and subject to the same sanction and
conditions under which an order under section 18A of the main Act could
be made?

power to make the order

Under section 18A the power to authorise a person to take over the
management of an undertaking can be exercised only by a notified order,
that is to say an order notified in the official Gazette.

This is the manner
of the exercise of the power. The amending Order had been made in the
same manner. This requirement of section 21 of the General Clauses Act,

therefore, was fulfilled in this case. Section 18A does not provide for any
sanction being obtained before the exercise of the power conferred by it.
The amending Order, therefore, did not need any sanction, and no question
of satisfying any requirement as to any sanction arises. The difficulty has
arisen as to the last requirement specified in section 21, namely that indicated
by the words ‘subject to like conditions’.

Section 18A of the main Act so
far as relevant for the present purpose is in these terms -

“If the Central Government is of opinion that

@) e Boverment is of opinion that...............

(b) an industrial undertaking in respect of which
been made under section 15...............is being manage
detrimental to the scheduled industry concerned or to public interest, the
Central Government may, by a notified order, authoris

€ any person or,,.. ..
.................. to take over the management of .coiiiiiii . the undertaking

an investigation has
d in a manner highly

Learned counsel for the petitioner formulated his argument in this
way. He said that the right to exercise the power conferred by
section 18A arises only on two conditions being fulfilled, namely, (a) the
existence of an industrial undertaking in respect of which an investigation
had been made under section 15, and (b) the Central Government being
of opinion that such an undertaking is being managed in a manner

highly
detrimental 1o the industry or to public interest. It was said that ip this
case the second condition was not present when the order for amendment of

the earlier order was made and therefore it isinvalid. 1 agree that the second
condition was not preseat when the amending order was made. The
reason is this. Section 18A contemplates the taking over of management
of an undertaking by a person authorised by the Govefnment. It, therefore,
contemplates a state of affairs in which the management is not in such a person.
Itfollows hat it contemplates management in a manner highly detrimental to
the industry or public interest by a person other than that appointed by the
Government under the Act. In this case at the date of the amendment the
management was in the person appointed by the Government by its earlier
order of November 7, 1955, and therefore th.e Qovemment could not at the
date of the amending order have been of opinion that the management was
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een the employer and
€ Workmen js n
Civil Writ No. 113 of 1956,

o satisfied i the
Bhagirath Das and Rajinder Sachar for the
S. M. Sikri, Advocate-General and Angng

() of the Act
cellaneoys Provi-

Petitiopers,

Swaroop for the Tespondents,
JUDGMENT,

, he Punjab jp writing refery d

State Government of t = . & €

The gdta[ndustrial Tribunal, Punjab, Amritsar, under ge

the Sec[ozustri'al Disputes Act, 1947 (No. 14 of 1947

g-f tTte: existed between the workmen ang ¢

1Sp

), as in jts Opinion these
: he Management of eight indy.
. etal industries). The nec
: blishments (m
strial esta

p Cssary notificatigy was
) these industria] cone 1

) March, 1956. Two o _nd CeIns have fileg

1s§ued S:lgol;?[x}xlnder article 226 of the Constitytjop challenging tpe validity

this pe

of this reference.

five disputes to
ction 10 (1) (c)
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it i t necessary to
certain grounds. ,bUt it is mo ress these
This petition was bz:)s:g coonunsel for the Pe'tmon?rfhglrd]j:r):jsﬁips of the
refer to them as the 'lea:iew of the recent decisions °ed that in view of settle-
grounds before me liﬂ learned counsel however, urgndﬁr section 12(3) of the
Supreme Court. T enagement and the workm?n :nnot be said that a dis-
ment between the ma illegal as in such a case it ¢ eference to the Industrial
Act the reference was rehended so as to justify ar for stay of proceedings
pute existed or was ap% was taken inap apphcatw}? 1957, 1 permitted the
Tribunal. This ground therefore on 14th Mfayc tice as it had also been
before the Tribu.nal ;n oint in the interests o J:S the stay application as
petitioners to raise { ':tifzions and I have treateafter I adjourned the case
raised in other wnthpe main application. T:_er:“ega;ion, The reply and
Supplemen;xar);e;gondents to file a reply to this
to enable the

filed. there was a
ounter reply have now be;?tiOn all that was stated was that
ac P
lemertary
In the supp

‘ dis-
fore there was no
tion 12(3) of the Act and there
‘ iliation under sec
conciliation

: r Commissioner
eferred to the Tribunal. Thegﬁ,atl))(:;gmber, 1955, the
pute which could ber ly. He has stated that 0;11 dur, served a notice of
has filed a detailed rep Z'Union (Registered), Ju (lim we;e not satisfied the
District Metal MaZdooers and when these demanhs trade union known as
demand on the empf;:y Duaring the strike an_(l;t. ‘;rwas At that time an ua-
workers went on stri f}}ers’ Un;on,Jullundu.r, w mtaining demands almost
the Azad Factory Wod another demand notice con cars that negotiations
egistered body, servcf the Mazdoor Union. It app Mazdoor Union since
;danticalWith.those 0 between the employers and thethe Mazdoor Union).
had been gOITS 9{';8 copies of letters pro.duced b'yt rfere in view of the
December, 1955 (vi issioner himself dec.:ded to mAe mecting was arranged
Ultimately thf: CO}TThad arisen in metal industry, atives of the employers
serious situau(;‘n )[9;6 Tn this meeting :lheé?;l:rzelns‘::rﬂary of the All India
for 14th March, | Mazdoor Union, the jon is afliliated and the
the District Metal Maz hich the Mazdoor Union ached in
g‘frade Union Cong;esss,w[}t:ix‘ were present, No settlemZ‘;{ ‘:(;:;eprescﬂta'
Azad Factory Wor e(rlommissioner left the mecting. Latcf Union weot to the
the meeling andl:)k;i.rs and of the Azad Factory Workers
tives of the emp

S he employers

ies before him, i.e., between t im that
been reached between txlxl/eofl?er;ls’ Union and a request wasr?fi(sieedwtg | do so.
and the Aza(} FaCtoryLabour Commissioner, howaver[,J jon is a registered
he may sigo it. Thebour Commissioner the Mazdoor .:11 December, 1955,
According to the I,‘a before the present dispute‘ aros;a61i e..after the alleged
body since some t'lmewas registered on 20th April, 1_9 s 'héi‘s made inquities
and the Azad Union rs that the Labour Comm.lssxoner. he total member.
conciliation. It app:?hc two Unions and accordmgmh‘m‘-} ¢ is 150
foto the crei;ntlgroor Union is 800 while that of the Azad Union .
ship of the Maz

i owil icati i lS €lore me. It SayS
i appllCdIIOI) 18 also b i()
I Q01 Uﬂlon on iis {
he MaZd
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pmyf;rs 1 December
5:? during the strike 155;
dg;ste;re_d: The attegation
' 00t joined the Rrike
WSHONRT that there was‘

that the domand notice was served by it

1955, and they had been deating o e em
fl sputious Azad Ugton was sy up which w on gy
is that the Azad Unien consists of workers ﬁu:gﬂm .
The Ma{dgar Union desties ke the Labour éo "
any conciliation withio section 12(3} of the ﬁscfm

The patitioners have given a  vargi
l:%{i xz;}}ich Ci:s not only d%}%xem bﬁfﬁ?&i diiez:?z;:;?(mg of ik March
the Labour Commiss ’ 2wt ;
proceedings uz?g?}:::?m' szy Siate that in the counse of f
Unina 1o regreseat th on 12of the Act the credentiaiy > cenaciliation
and the Unﬁin’s repreze\::)arézfsﬂw?;?;:h;i%ged on 29th Déeg:zax al;i;;?r
aut af't L ; LB S safiy wallod
sRling of : » white 2l the fepresen-
Comumissiongy. The sm;i;:;:iisuggzxf freet intervention G{,O:hj’;‘hcurs
the‘ Labm}f Commissiones and they it wasys;g)izd& by the S{e“‘)‘a’fﬂph{iﬁg
f:;‘ ;;;i;ui;zf ;hellg}gbaur an”x.ﬁ?issioaer, {tis aifeggdai{zh ;ht: Parties congern-
tion Offcer C hd 22, were mitiated by rhe CGmmis%ioncr{ {he' Proceedings
1 Of under the f’?ct and 2 settlement was reach me % 2 Concitia-
?"*"“‘ @:smemant was signed Dy bBim and by {& X ohed in pig prese ;
mc?uslmai establishments concerned and the Rlad;: representatives of ngt
§1 is further alleged that the Azad Usion is afili aetory Workers® 1 o
nal Trade Union Congress. 2led fo the Indiap NZ? iy
§ have given in some detus! the conflict : “3“
if&xh Mgrch, 1936, 1t is neither satisf:it:;ns%o:em%s : 8
dispute i these procevdings which are eﬁsentianyp{;ﬁ’?“ 1o determipe gii;?{
{2}:2}‘, however, be assumed {or the purposes of this 4 suramasy nature .
settlement between the emptoyers and the Azag Uca_&e thal theye W'a it
i9§6. The settiement which is alleged 1o have been ot 08 fduy Mars :
{t is alfeged to have been signed by the petivionees 5 e Js not Sefore "
it sy or may nat have been sighed by the Labour f? e Azad Uinion ;n "
raia from deciding this matter.  The copy produced ommissioner | ,ad
this petition or other weit peritions does got admiu'a?y the petitioness .
of thge Labour Commissionet, 1a this uasaiisf’aet; ¥ Deas the Signaty -
guestions arise : v Stte of amairg tws
{1 ‘xx"hezhers the seitiement betweed the empig "
i€ veached without the intesvention of the Cmcilia;;‘ oIS ang the tmpla
sioner can be considered to be 4 setilement iinda,l; ? ?ﬁicer or Comt):‘m
which would preclude the State Government from ¢ ?C“?“ 1203y of the ‘,9:&
to the Industeial Tribunal, and FIRITIAR the samg mau::

(2) Whether, assaming the sottlement to be
she Act, the State Government i3 precluded from refcr:'s' .
1

Of the megy;

uder seetion 1243} of
Zthe same matler

the opinion that @ private st
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he ladustrial Tribunal when znother U

ng that settiement.
1 deals with a private settiement beiween the manage-

‘The guestion i whether a private settlement between

the and without the ‘mervention of the Concitiation Officer would preciude
the Goversneat from roferring the same matter 1o the Industrial Tribunalas
aa existing or apprehended dispute under section 10 of the Indusirial

1t is well established that the object ofthis Act s to

Disputes Act, 1947,
achieve industrial peace S¢ that the mapagement and the wogkmes WAY
retasin satisfied with the genersd working condittons ia the indusuy

aud thus increase production, The Act conlemplates that Councilia-
sion Officers appointed under the Act should bring abous conciliation
between the parties when a dispute srises o7 5 apprehended and if sucha
settlement or concitiation cannot be feached then the same may be adjudi-
cated upon under section 10 or section 10A of the Act. To my atind con-
citiation proceedings are just as important, if not wore importani, as
adjudication proceedings. Section 12 of the Aot deals with conciliation
proceedings.  Sections {8 and 19 lay down that a sestlemtent arrived at in

¢ the Act shall be binding on alt

the covrse of couciliation proceedings unde
parties to the industrial dispute. There can be obviously no existing or

apprehended dispute between the parties if they reach 4 settlement under the

Act. ftappears to me that the wordings employed under sections 18 and 19
exclude the applicablily of the Act to a privale settlement which §s pot

arrived at in the course of concitiation proceedings uader the Act. There is
s reason behind it. Considering the industrial conditions in this couniry
apd considering the comparatively gporganized jabour 3 seitlement toachiove
the object underlyiog this Act should be fair 1o both the parties so that it
may he lasting Sych & settlement should not deperd on the bargaining
power OF weakness of a party to a dispute at a given time. There cap be neo
permsnent indgstrial peace in an industry vnless both the employers and the
workmen obtain fair terms for their labour which are commensuralé with 2
weading conditien 18 (he industry. A private settlement may oy may not be
binding an the parties under 3 general faw but in theconcept of an indusieial
digpute such a seitjesueat has no place. If it be held that a private contiia~
tion sesthes an industrial dispuie, then it will be open 1o the employers 1o
approach individual workmen and sctile with each of them separately,
Such a sertlement canno! obviously result in industrial peace and is fikely @
make the workers a8 helpless as they bad been before the labour legistation
was introdaced in (his couutry, the possibifity of an employer se1ding &
dispute with individual workmen is costrasy o the objest and purpose of
the Industrial Disputes Act. Al the provisions of this Act and also section
16 coptemplate that workmen 8t¢ 10 be represented in proceedings under the
Act as a body apd pol 3 individuals. Industrial peace can be annpined and
seeuted only by collective paragaining and aat otherwise, ¥ am, thersfore, of
tlemeat of the presenttype does not prechude

1ot nion represeating some workmen
at least is not aceepti

The first quesiio
wment and its workmesn,
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the Government from making a

s ref :
irial Dispntes Act. g erence to the Tribunal under the Indus

The next question that arises a :
sec'tion 1? of the Act but itis jg‘:’:::emi;fgﬁe oo coneil
union \)thch is not a party to the settlement Tya“mher and
matter is rather obscure. Section 36(1) of thi'q A hte ozt
“A v.vorkman who is a party to .di e
represented in any proceeding under this Act bVSPUte shal be
fﬁi an fﬁﬁff :fr: fregmefed trade union of which pe |
a > . ederation of trade uni oy v & member;
referred to in clause (a) is affiliated: ons (o which the trade uni
(c) where the worker is n,ot a
officer of any trade union connected with
ed in, the industry in which the worker i
manner as may be prescribed.”
This section does not provide for a

arise between two rival trade yn; .

::eoi:]dustr;e.ﬂhestablishment. Tg:':)unlsesc]i;nr:fi tx?n:ieprese
row any l ’ ¢

e sec};ioﬁ 1‘20;1“‘::*1!’:2111‘1:‘_:;. Presumably the Conci;i:t‘iisﬁcot 20 do not
between the rival unions. Th una.l under section 10-must ¢ .fﬁCCr.meeeds
the Rales which indicates the oo S¥eh 10 provisio oo this dispute
ed. It is true that eecstito: §;OUnds on which this disP?lfm 'thc Actnor in
union, however. is regxistered Speaks.of registered trade o tobe decid-
Act, 1926 (Act No. 16 of 1926) - 1recio" 8 of the Indian Trage mde
refuse registration on any ground 1S Act does oy eMpo R, Unions
ing upon the rival Clatm of veann - 1S WOUld have the effeq gistrar to
industry. I consider thi trade unions to represent vvoe]ffect of adjudicat-
ween tlavo rival unions smma:t;r to l?e an importam one ' I';?e? "-] a given
there can be no lasting i o o decided Promptly an . l}‘s dispute bet-
ing ind Y and effectively otherwise
set up a spyyi ¢ present state of

affairs may lead the emplogztr;u:(l)pea% ' the countyy, Th
in the present case and a few workmen ip 5

a §trong, irresponsible and unreasonable d:m

:lr::; ;:;:rc: Wl;en such positions can be takena?]d and thus
making thecizrmde;l:nfdrsez::iltlrl:g:n ¢ all .beca“S:‘hey will be

that the Azad Factory Workere Unals possible. the present ::"ten.:st‘ed in

proceedings of 14th March . istered after t
earlier. » 1956, but it mg he re

iation under
a rival trade
position in this

entitled to be

member of ap
, or by
s empla

Y trade union b
( y an
any other workman employ-
yed and authorised ip such
se

tilement of the dispute that may
Nt the workmen in

Ia any case in such a dj
a disputed claj
. , m

cularly when the dissatisfied union is tc;lf
demand notice and at whose bidding s :
0 St::xke'it appears to me that the Ggy

Wittt s riont to refer the dis
sem¢Mbereg P
that the Governmeny ip

the two fival trade uni
one which wag the .
ome at least of the work

ernment was fully justi

o the Industria] Tribupaj

making a reference un It must be

der section 10
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is doing an administrative act and it is for the Government to decide
upon the factual existence of the dispute and on the expediency of making
a reference. This has been authoritatively decided by their Lordships of
the Supreme Court in The State of Madras v. C. P. Sarathy and another,

[1953] 4 F.J.R. 431.
[ am, therefore, of the opinion, for all these reasons that the reference

in the present case cannot be held to, be invalid.
The result is that this petition fails and is dismissed with costs,

Counsel’s fee Rs. 100.

[IN THE CaLcuTTA HiGH COURT.]

BENGAL CLUB LTD.
V.
S. R. SOMADDAR AND ANOTHER.

Sinha, J.
June 13, 1956.

< INDUSTRY '—MEANING OF—CLUB PROVIDING FACILITIES FOR MEMBERS—
WHETHER ° INDUSTRY *—INDUSTRIAL DISPUTES ACT, 1947, SECTION 2(j).

¢ INDUSTRIAL DISPUTE '—MEANING OF—DIiSPUTE BETWEEN EMPLOYER AND
INDIVIDUAL WORKMAN— WHEN ¢ INDUSTRIAL DISPUTE ~—INDUSTRIAL DISPUTES
AeT, 1947, SECTION 2(K).

INDUSTRIAL TRIBUNAL— JURISDICTION—REFERENCE OF DISPUTE TO
TRIBUNAL—WHETHER GIVES JURISDICTION TO TRIBUNAL—REFERENCE OF
DISPUTE WHICH IS NOT ‘INDUSTRIAL DISPUTE ' EfFFECT—POWER OF HIGH
COURT TO ISSUE WRIT OF CERTIORARI—INDUSTRIAL DISPUTES Acrt, 1947,
sECTION 10. :

The term ‘industry’ is defined in section 2(j) of the Industrial Disputes
Act, 1947, in the widest possible terms and includes a club owned by a limited
company which provides facilities for its members.

Where an individual workman is dismissed and his dismissal is not objected
to by any union of workmen or by a majority of his fellow workmen, a claim
by the workman for re-instatement will only be an * individual dispute’ between
the employer and the individual workman and is not an ‘industrial dispute’ as
defined in section 2(k) of the Act. ‘

Under section 10 of the Industrial Disputes Act, 1947, the Government can
make a reference only if in its opninion any industrial dispute exists or is
apprehended. If no industrial dispute exists or is apprehended, the Government
has no power to refer to the Industrial Tribunal and the Tribunal has no power

R—i4l
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to adjudicate upon the alleged dispute referred. Th

e Government cannot turn a
dispute which is not an * indusirial disp

diction merely by the fact that there is q reference.

such a case issue a writ of certiorqri upon the Tribunal
ings. )

Matter No. 103 of 1956,

Ginwalla and Amiya Bose for the petitioner.
Arun Dutt for the respondent.

The High Court can in
and quash its proceed-

JUDGMENT.
SINHA, J.—The facts in this case are shortly as follows: The petitioner
is a company incorporated, with liabj

lity limited by guaraftee under the
Indian Companies Act. The company maintains a club for the benefit of

i Ranjan Somaddar wag employed by the petitioner
since Ist February, 1947, as an assistant bill clerk. [t js stated that he fre-
quently absented himself from duty so much so that during his seven years
of employment he was absent for a total of almost three years. It is further
stated that other office clerks have from time to ti

and 8th July, 1954, the

petitioner required the first respondent to resume his duties but he failed to

do so. He also failed to furnish a satisfacto
obstinate absence. It appears from the corr
taking leave, all the information-that he gave to the authorities of the club
was a short letter dated 9th June,.l954, stating that he had 3 « very urgent
piece of business”. It is stated in the affidavit filed by the said respondent
that his mother became ill and that is why he haq to take leave. It is clear
that the authorities concerned did not believe in this €xcuse, as it was not
the first time that the first respondent had been absenting himself without
leave. For example, in January, 1954, !le had absented himse|f without any
leave whatsoever for ten days. I'n fact it appears that he habitually did so
to the great inconvenience of his employers arfd fellow employees. On or
about 14th July, 1954, the secretary of _the c!ub ml‘_ormed the first respondent
that the committee of the club had dccnde§ in the interest of the club and
its staff to dismiss him from service, with eﬂ:ect from 14th J.uly, 1954, for
: ination and for continued and determined unauthorfzed at:tsence.
insubordina inted out that the committee was not satisfied with the
The secretary ?Oénrzzt complying with the orders made by the club autho-
:i’i?:sseZssgizn»;'itz his past conduct and service. The respondent No. 1 pro.

tested and it seems that the Government of West Bengal, professing to act in

311
R. SOMADDAR

NGAL CLUB LTD. v. 8.

F.J.R] BE

i i ‘ herein-
I Disputes Act, 1947, (

; ferred by the Industria B .
exereise ﬁfgox‘:ec::t ") referred the dispute bet\:l'een .thle P?e;ét;(;zrrg;guua
after calle iudicati the Seventh Industrial Tr ,

; djudication toi der,
said r‘cspondc:ltlizf‘athl: Tribunal’). The reference wa; 11111:32 'by an or
(hereinatic'® 1955, and the dispute referred was as foll éomaddar vas
dated 200 Maz’ tcr’mination of service of Santi Ranjan

“ Whether
justified” ief | titled 2

v Wh?)t rz;ziil;:eed ehx:are that the cause of the second respondent has

It might be

i by the general body of workmen
not been taken up byvayozl:::adelr‘:"f:’::,?: w)(,)uld fppear ffom the facts stateg
employed by ‘the petiti wor.kers protested at his continued absence tahnat
above that fis felk;Wb should do something in respect of the same, sodent
demandedt:ha:ie(:ivz::ld not be unfairly increased. T:l: S::f(:a::nz:isz::i wa;

ir own ur K . , IOOk up e ; :
:Ezlfseventh Ir!dust.nal grlb::a;,boc“ilc;:l:ajune, 1955, the petitlonetr ﬁlled hls
proceeding w‘.th n.the 'nurisdiC‘ion of the said respondent. It is dé::tg;-
defence ob}qcung to denjt is not willing to accede to the petmonerhs c neen
that the said respon o with the reference and to make t cda : t(;
tion and intends.t;’ul;; on 14th June, 1955, calling up;:n tlf;e ;e;FOJe ci[;ssued

is rule was issued £ rohibition shou .
;h()‘w cause why a wgl[::s;l;zg:;?r?r:m pentertaining the procee.dmgha"d/r‘:
prohibiting the sal ture of certiorari should not be made QUashl?gb:t isfued
why a writ I1 the b writ in the nature of mandamus should no ¢ Lssuec
ceedings and/or why geﬂt to forbear from giving effccf to the said or acl of
directing th; ‘::ls:);roceedings have been stayed pending the dispos
reference. Fu .

is rule. , the petitioner has taken two points.
e :’]"' G‘"W?“a app;ir:;fp?;t)ebizhr?(l)i O:.n i:dustrial c:lispgte because th(ci
The first point 18 thaf t ot be said to be carrying on an mdustry. The sgf:onte
mpany "32& it cannot be an industrial dispute, being z:j g;ba‘;xh
point is that 1n any en and an individual workm:an. | shgll now ez(k) "
between the company ord “industrial dispute” is defined in section k) of
the first point. The wdispute or difference between employers :Ln o
oy o e cmployrs nd orkmn o betvie wrkren ok
ployers of F d with the employment or non-¢ Section 2(6)

en, which is connecte itions of labour or any person.
‘::f et’nploynf“"nt > w1t’flatsh Z:; r;)‘«?:lrts:on employed in any mdustrz ‘ch(‘)’rdai‘;;
defines a uwor]fman manual or clerical work for hire or reward. coording
skilled or un'.sk:.l.led, try”’ means any business, trade, undertaking, nany 8¢
to section 2.(1) mﬁslg;ers’ and includes any gallmg, service, employ ,
ture or calling 9fdi1str:'ial occupation or avocatlo"z_of work,r,n _en;,cry wide. A
handicraftbgirolt?s that the definition of the \;oér\d m1dl:)sf"1¥1'lslsl-1igh ot

ftis o ourt of Appea ,

similar queStiofn,/;r(j)\;:wbz‘gz;egtgf d? another (judgment dated September 24,
In the matter o,

petitioner compan
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industry. Such widespread extension of labour unrest is not a rare a pheno-
meaon but is of frequent occurrence. In such a case, even an industrial
dispute in a particular business becomes a large-scale industrial dispute,
which the Government cannot afford to ignore as a minor trouble to be
settied between a particular employer and workman.”

In the present case the dispute is enatirel
the respondent No. 1. It has not been tak
workman. On the contrary, the fellow w
have bitterly complained about his conduc
The question is whether in spite of such
an “industrial dispute.” Aiyar, J., has poin
rial dispute” in the Act have a wider con
But the learned Judge points out that
dismissal of an individual workman by the
dispute but might “develop into one” if the other workmen or the unjon of
workmen take itup. The object of the Act is to ensyre industrial harmony,
A dispute between an employer and an individua) workman, does not or
cannot be said to effectively disturb that harmony. It jg only when work-
men resort to collective bargaining or are afflicted by a common unrest, can
it be said that industrial harmony has been or may be disturbed, [y other
words, an individyal dispute is not an industrial dispute as such, but may
have potentialities of developing into an industria] dispute. Take the case
of a workman who has been dismissed because he hag stolen goods of the
employer. The other employees may look upon his action with great disgust.
They might all wish that the black sheep amongst them should be eliminated.
To say that even in such a case, the dispute is an industrial dispute, is to
shut our eyes to the very concept which underlies the use of the word in the
Act.  Ihave of course given an extreme example, but jt is with such examp-
les that, we must test a general definition. If aq industrial dispute is 1o
include individual disputes, it must include aj individual disputes. In my
opinion, it does not. It only includes such disputes as have been taken up by
the ugion or the general body of workmen,

[ shall now proceed to consider the decided ¢
the matter of J. Chowdhury v. M. C. Banerjee and q
was a case where the editor of the Calcutta Weekly Notes, a well-known
legal journal, discharged a lino-operator from service on the ground that he
was negligent and fell into arrears and that hg used to tamper with the
machines. The discharged operator took proceedings u‘nde.r the 1\'\_dustrial
Disputes Act. Mr. Chowdhury thereupon made an appl.ncatlon to this CO\.m
under article 226. It was held by Mitte‘r, J., that the dispute was not an in-
dustrial dispute as it was admitiedly zlxld)s;;lute between the employer on one
i individual employee on the other.
side ;ﬁ?sac[;sl: was followes by Bose, J., in Bilgsh Chandr({ M{tra v. Balmer
Lawrie & Co., [1953] 5 F.J.R. 73, holding that_an md.usm'al dispute between
a single workman and his employer is not an industrial dispute.

y one between the petitioner and
en up by any union or any other
orkmen of the said respondent
tand wanted him to be removed.
facts, the dispute can be called
ted out that the words “indust-
notation than the popular view,
normally or fundamentally the
employer is not ap industrial

ases upon this point. Jn
nother {1951} 2 F.J.R. 218,
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F.IR. 9, a division
Lid. v. Modak, 1.L.R. [1948] fz ;:;le 02f3£dispute e
in Birle Bﬂéﬂle}fls rries, C.J., it was held th:t: " t:lrd their employees as
bench presided by Harries, s. Birla Brothers, Ltd., a e o
to dismissal bet“lf‘eenBiI:’lI:SS};rothers, Union, was a reference regarding
represented by the -

jal di ; jal Tribunal, Bombay,
industrial dispute. ile Association v. Industrial T "
In Western I:d’:‘hmggggz ecourt held that a trade union could take up
9 e
[1949} 1 F.J.R. 97,

. ] 1 FJ.R.

the case of eny work‘lm anLtd. v. Industrial Tribunal, Maf rtahsé (lleg‘:sgl]aturc may

In Kandan Textiles, ested that the intention 0 g ey
217, Rajamannar, C.J., sugg snambiguous language than it was at pr

i clear and i n an employee or

be expressed ,‘; a;;;zrt;er an individual :hspute nbettl\]ug-.eodwr emploges or

to decide . ] ¢ employer on ‘ -

if:;t;loyees on the one side and ;;l:tantial section of the entire establishment
nasu

i ¢ his or their
industrial dispute SV ;'Vhthe establishment does not take up

i ite emphatic upon this
or a recognized partafs)e however, Mack. J., was quite emp P

me Case,
cause. In thesa

. . ‘de a
: id as follows: was never intended to provi
point. He sal ial Disputes Act
« The Industria

+ micsed workman or even by a group of w?rk-
machinery o :dr'fliilbt;,nt::s;l;‘;sunished or ‘;{ismisgeg);';l‘ ;‘.Lfril;i:,tg;i!:lzai
may be Stmul = an is taken v 3 |
lxx;é:vel;oeveny of ar indll‘(/:;i:l? ]w‘;,)(:)rt?ntinue in employment and e_Sp: leleo:ll;
substantial body of W(')rl dispute may arise......... The greates( c;utlom.naﬁon
cause, then an industria ent before referring any point for deter (; ol
be exercised by Governm at a decision, whether itis in Iaw‘anl;)n ;ora]e
for a Tribunal in arn;}qng can be more calculated to undermine f tehis rale
dispute or not. Not mgman illegal and unnecessary references o ind
and discipline of labour mischievous insubordination and discourage n
which put a premium Onf the great majority of work@eu who in this o;:onc::z)f
undermine the 1qyalty otented and have no interest in ’Ehe re-instatemen
obviously are quite i(:l()c?udi"g the dismissed Sundaram. b recuires
the other workae eferred to section 10(2) of the Act, whic hq .
The Iearnetli(::]llgdg: rreference Government ;lnust b?, satisfied that the
re maki « majority of each party. .
;t:::o::r:pply ing 3'epr?errr)ttm‘ehr‘zialrr;;icju(:lrcl,lyLIaf. Mathurai v. Commissio”%’ of
Manager, United OZFJ R. 204, was really a case under the Ma .ras
Labour, Madras, 152 ts Act (Madras Act XXXVI of 1947_). I", comparing
Shops and Esmtl;,l:,hen;:[:vith the provisions of the Industrial Disputes Act,
visions . .
tli;g:r%ajama"na.r’ ¢, Z‘:‘edsz::tﬂzlrioflsm of the Madras Act conceros a
 Though In 07 ]se ee and an employer, an individual dispute fall-
dispute between #1 en:F:)oyitself be an industrial dispute falling within the
ing under it wobld n'ol lgis utes Act. It may be that the dismissal of even
scope of (he h:::‘;s:)r;:ome tphe subject of an industrial dispute but then it is
(::,e l\zz;xrn:?] individual dispute beitween the dismissed workmen and the
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employer only; it becomes a dis
and the employment on the othel:f"t’e between the workmen on the one hand
In the same case, Sastri, J., said :—

“ A dismissed employee might i ;
cven though the other employees egithfru:;g;):vtehe ?ropnety 'of his dismissal
!ndfﬂ‘.erent to it. In such a case it must be held tgatm}]}Ch 'dl

m.dlv.xdual dispute between the employer and the oo
dismissal and not an ‘industrial dispute ’ under Acetn;(pll\(;yee rooaed by the
. ¥n.New India Assurance Company, Lid, v. Cent o Dar.

rial Tribunal, Dhanbad, (19531 8 F.J.R. 326, a point vl Government frdust
:‘e‘:nc;n 13 of th(; General Clauses Act, words in the a's taken that under
plural and vice versa unless there was anything re Slngu]a“— shall include
or co’r'xtext. I‘t was argued'that in section 2 (k) of thep:gnant 0 the subject
:‘:;,g;:?gfkml:de thcladsmgular s0 that a dispute bethte’n‘::: word “ work.
* Single workd 'dwou be an industrial dispute ag defi CmPIOyer and
T e o e

. eneral Clauses Act no :
::1;: ;f;::x;sut:wt)ﬁte]onlth‘at w0.rds in the singular sba]]?grlz:ieeﬂt&;‘cts a general
e Suc;uae is sub;ect’ to Fhe Proviso that there she] plural and
Tepugnant (0 s construction in the subject or cq all be nothing
‘ ‘ nstrugd, In the present case th ntext of the Act
examine section 2 (k) in the setting and the conte:t ILTOper approach is to

n

smissal or are
pute is only an

Pl'OV'iIs‘:’ons of the Industrial Disputes Act.” @ other important
e learned Judge then examined section 10(2
Act and concluded as follows :—  103). 18 and 36 of the

‘“In the context of these important provisio
s:;feii:;t(‘;)ijn?:?;that the ‘industrial dispute’ I:Zfeoric:c};i 'ndustrial Dis-
workman and the mzsgnsuued o mea.n not a dispute betwe;)nand 'dCﬁ'n'Cd in
in an action with regardgetmem bl'n a.d.lspute which, though it m md‘_‘”_d“a‘
dispute in which th o an individual workmen, has ¢ Ly originate
; 3 e majority of the workmen in eveloped into a
interested. N in the establishment are

This would be an appropriate pl i
National Arbitration Tribzfnalpand ASoi;:r:t OE()::;;;?: TS‘he Erglish case, R.v
[1951)2 All E.R. 828, upon which the learned counsel for ks Corporation
prxnC{pally relied. The dispute there was between th (ér the respondents
poration, a municipal body, and its town clerk,  The eto outh Shields Cor-
that t'he. Corporation should apply to him the recommenv:;n 'clerk claimed
negotxat'lr}g committee for town clerks and distrtct council 2]non o'f the joint
tf’ conditions of service, while the Corporation refused to at;rks | retadion
tlons‘ upon 'w.hich he was originally appointed. A reference wter the condi.
the “ Conditions of Employment and National Arbitration Ssr:inade o der
g:x(;i:r undir the Qefenc?’ General Regulations, 1939. By artici;,7lc?:0”'
Orde , a ‘““trade dispute” was defined as ... “any dispute or diff; the

cen employers and workmen, or between workmen and “orkmenerenc,e’

......
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The order of 1940 was revoked by the Industrial Disputes Order, 1951. The
question arose as to whether the dispute was ag «industrial dispute”. Lord
Goddard held that if the matter was governed by the 1940 Order, then by
section 1(1) of the Interpretation Act, 1889,...... «“Unpless the contrary inten-
tion appears...... (b) words in the singular shall include the plural and
words in the plural shall include the singular.”  The learned Judge stated
as follows:

“Prima facie, one would suppose that the intention of the regulation
was to deal with disputes which might arise between the employers and a
body of workmen which, if not settled, might lead to the interruption of
work by strikes or lockouts and by the Order of 1940, the National Arbitra-
tion Tribunal was set up to whom the Minister could refer disputes...... It
cannot, we think, be contended that the wording of the Order of 1940 indi-
cates any intention to exclude the application of the words of section 1 of the
Interpretation Act set out above. We therefore conclude that a dispute
between one employer and one workman was within the Order of 1940.”

With great respect, I thiok that the above extracts clearly show the
inconsistency in the reasoning. The learned Judge concedes that prima Jacie
the regulation shows ap intention of dealing with collective disputes. The
Order of 1940 was made under the regulation (the Defence General Regula-
tions, 1939). Hence, it is not at all clear why it could not be contended that
the wordings of the order of 1940 intended to exclude the application of the
words of section 1 of the Interpretation Act, 1889, 5o as to exclude individual
disputes. In my opinion, it is clear that it was so intended. The definition
of trade dispute in the Order of 1940 is analogous to the definition in our
Industrial Disputes Act, 1947, and section 13 of the General Clauses Act
might be said to correspond to section 1 of the Interpretation Act, 1889,
1 respectfully agree with Ramaswami, J., that in the context it is quite clear
that section 13 of the General Clauses Act was not applicable, soas to make
a dispute between an employer and a single employee, a trade dispute. Such
an interpretation would be repugnant in the context of the provisions of
the Act.

Lord Goddard placed reliance on the observation of Lord Atkinson in
Conway v. Wade, 1909 A.C. 506, to the following effect :—

«[n order that a dispute may be a trade dispute at all, a workman must
be a party to it on each side, or a workman on one side, and an employer on
the other............

As pointed out by Rajamannar, CJ., in Kandan Textiles V. Industrial
Tribunal, [1949] 1 F.J.R. 217, in the context in which these words occur,
they did not mean anything more than that there could not be a trade dispute
when one of the parties was an outsider, that is, neither a workman nor an
employer.

I think that the corsect position has been laid down by Isacs, J., in
George Hudson, Ltd. v. Australian Timber Workers’ Union, 32 Commonwealth
L.R. 413 at 441. The learned Judge says:—

R—42
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“The very nature of an ‘industrial dispute’ as distin
individual dispute, is to obtain new industrial conditions n
specific individuals working from the specific individuals
them and not for the moment only, but for the class of emp
class of employers limited by the ambit of disturbance o
public services which has arisen or which might arise if the demands were ¢
acceded to and observed for a period really indeﬁnite.........lt is a battle l())
the claimants not for themselves alone, and not against the tesponde ty
alone, but by the claimants as far as they represent theijr class, againgt tnhs
respondent as far as they represent their class.” ¢
The only difference is that disputes other than in
now develop into industrial disputes.

Reference may also be made to Jumbunna Cogl Mine No Liabil;
Victorian Coal Miners’ Association, Commonweaith L R. 3 9, and Stalg y
Vacuum Oil Company v, Industrial Tribunal, Ernakulam, []952] 4FIR nlgrd

In my opinion, therefore, where an individua] workmap is.dis . 1
and his dismissal is not objected to by any union of workmep or by aImss.ed
rity of his fellow workmen, that is an individual dispute betweema\,lo.
employer and an individual workman and is not an “industria] disput a the
never developed into one. The order of reference, dated 2pq May ler;m-d
therefore wholly incompetent and the respondent Tribupaj hasno jun:i s 18
to entertain it,

I must here notice a point taken by the respondents, It is argueq b
the Tribunal derives its jurisdiction from the order of reference ang um.l‘ ;t
order of reference is avoided, it cannot be deprived ofjurisdiction. Sin Lthe
making of an order is an administrative act, it is argued that the onl ce the
left is to issue a writ in the nature of mandamus directing Governmy way
forbear from acting upon the order, and that 10 such wgj; can be ent to
because there has been no demand for justice or jts denial. | do not fls]sued
difficulty upon this point. Under section 7 of the Industria) Dis ¢clany
the Government may constitute an Industrial Tribuna| for the ad-zléfes {\ct
of industrial disputes. It cannot cpnstitule the Tribuna] for anyi)th‘catnon
pose, nor can the Tribunal so.const.ltutcd try any aispute other than ane.r pur-
trial dispute. 1t is true thatin a given case, the Tribuna] gets seisin u;dus_
matter by virtue of an order of reference made by Go of the

. vernment und
tion 10 of the Act, but it must not be forgotten tha¢ Section |g f-" slec.
limited in scope. Under section 10, Government cap only make ref:reanso
ce

if in its opinion any iqdustrial dispute exists or is apprehended, Ifno inqg
trial dispute exists or 1s‘apprehended, Governmem' ha.s D0 power 1o referus.
the Tribunal and the Tribunal ba; nc_)t;?o;ver o adjudicate upon the allegetg
dispute so referrefi' In o%ber Yvorts, l 'lst o QOVemmem to form ap Opiniop
as to whether an industrial dlﬁputf et’“s sdozils apprehended, By what is ap
industrial dispute is an objective 1act, ':m Ovenment canpot tyry 4 dispute
which is not an industrial dispute 1nto an industria] dis

) Pute by mey
making an order of reference. Nor does the tribupg derive jurisdictiec:z

guished from an
ot merely for the
then employing
loyees from the
T dislocation of

public services, might

sdiction
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merely by the fact that there is a reference. The condition precedent must
be satisfied, namely, that it must relate to an industrial dispute which in the
opinon of Government exists or is apprehended. If the dispute itself is not
and cannot be an industrial dispute, the Government cannot act under sec-
tion 10 and the Tribunal cannot adjudicate upon it. The tribunal has the
power to examine its own jurisdiction in a particular case—State of Madras
v. C. P. Sarathy, {1952] 4 F.J.R. 431. Where the point is raised, it is its duty
to do so, before entering into the reference. Since I have held that the dis-
pute in this case is not an industrial dispute, there is no difficulty in issuing
a writ in the nature of prohibition or certiorari upon the Tribunal. Nor, in
my opinion, is there any difficulty in issuing a writin the nature of mandamus
upon the Government. It is true that there must be a demand for justice
and its denial before entertaining an application for a writ in the nature of
mandamus. But where it would be futile to make such a demaand, it would
not be a bar to relief. In Commissioner of Police v. Gordhandas, A.1.R. 1952
S.C. 16, the Commissioner of Police entirely washed his hands saying that
he had acted under orders of Government. Bose, J, said as follows : —

“It is true that the actual demand was not made to the Commissioner
nor was the denial by him, but he clearly washed his hands of the matter by
his letter of 3/4 December, 1947, and referred the petitioner to Govern-
ment under whose order, he said, he was acting. The demand made to
Government and the denial by them were, therefore, in substance a demand
made to the Commissioner and a denial by him.”

Here the Government had already made an order of reference and the
Tribunal is proceeding with the matter. The petitioner filed his objection
before the Tribunal. I think that the law is satisfied.

- The result is that this rule must be made absolute. There will be issued
a writ in the nature of certiorari quashing the proceedings intiated by the order
of reference, dated 2nd May, 1955, and there will be issued a writ in the
nature of prohibition, prohibiting the respondent No, 2, the Seventh Indus-
trial Tribuaal, Calcutta, from proceeding with the same and there will be
issued a writ in the nature of mandamus upon all the respondents directing
them to forbear from acting upon the order of reference, dated 2nd May,
1955. This will be without prejudice to any other rights that the parties may
have in respect of the dismissal of respondent 1 by the petitioner.,

There will be no order as to costs.



320 ’
FACTORIES JOURNA
L REPORTS
[Vor. XII

(TN THE PUntas Hicn Court ]
JAT BHARAT WOOLLEN & SIL.K MILLS

V.
INDUSTRIAL TRIBUNAL, PUNJAB anp OTHER
s.
Bishan Narain J,

April 24, 1957,

INDUSTRIAL  DISPUTE—MEANING OF
zigém% A;J‘i]z C;SSIIJJ';?J ;}: BUSINESS —DATE OF CLOSURE—W

InpuUSTRIAL DISPUTES A TAKIN? OR DATE OF piscy FETHER DATE OF

ES AcCT, 1947, secTion 2 ). ARGE OF WORKMEN-—

As laid down by the Sy
preme CoMrt ;
PirR in Piprat
Dieputes Suans T Mazooor Usiow, [1956) P on MiLts Lo, v
industr T;ze A t’ ;Ppl'les only 1o those disputes which' e 262, the Industrial
busfne;; ct oes not apply to disputes whick aris:rc’zj; ou;,of an existing
‘ er the closure of a

WHETHER INCLUDES  DISPUTE

Where an u ing i
industrial dis ut: afertakmg is closed down, in order 1 4 ;
i l:he :intrespect of that cancern was raised b mine whether the
d o date of closure is the date gn which Jore or after the date
and effectively discharged, even though the ch the workmen qre actually
%

working earlier. dertaking might haye stopped

Civil Writ Application No. 432 of 1956
Bhagirath Das for the petitioners, '

S. M. Sikri, Advocate-General and Roop Chang fog
¢ respondents,

JUDGMENT.

Jai Bhara : .
and carries °ﬂt t;‘;ogg:;;::d f”k Mills of Amritsar isa
e indicates. On 27th Zo “manufacturing woollen Partnership concern
. = pril, 1956, the firm and sitk textiles as it
in the following terms : BAVe & notice to all its workere
“The managem
reasons and cliﬁegrin::st ;:%rweet:nm?i:edueam financia} difficulties, oth
dessolve the firm, it has been decided topptr::‘r)r:;iand c°“sequent,d(::ci:irotx:a(tig
factory and bugness with effect from the ¢jose Oefntly close down its entir
1956, from which datc‘the services of all the we kthe ﬁf_st Shift on 3|5t Ma e
The firm, however, decided t0 stop working of ttieers will stand terminated)’,:
about 1.30 a.m. of 28th April, 1956, Naturally g mills with effect fro;rx
the Labour Inspector on the same day complajp; ¢ Workers complained to
mills and also of the notice dated 27th April ]915ng of this closute of th
sent a copy of this complaint to the irm op ’lst - The Laboyr Tns ectme
Labour Association sent its demands to the firm oMaby, 1956, The 'll')exm;
making certain claims. Thereupon conciliation Pf;lce :;ialf of its workmen
Dgs Were started and
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ultimately on 13th June, 1956, the parties agreed under section 12(3) of the
Industrial Disputes Act, 1947, to get their disputes reduced into five issues
to be decided by the Industrial Tribunal. These issues read:

(a) Whether any bonus for year 1955-56 is due tothe workers? If so,
what should be the quantum of such bonusand with what conditions, if any?

(b) Whether the workers are entitled to full wages during the natice
period irrespective of the fact whether they have been Jaid off ? If so, what
is the amount due to each one of them?

(c) Are the workmen entitled to retrenchment relief under section 25F
of the Industrial Disputes Act due fo closure of the factory on 3lst May,
19567 If so, what is the quantum of such retief ?

(d) Are the workers entitled to any other compensation and the amount
in lieu of the leave with wages under the Factories Act?

(e) Was the dismissal of Piara Lal, warper, legal and justified? If so,
to what compensation is he eatitled ?”’

Accordingly on Ist September, 1956, these very disputes were referred
to the Industrial Tribunal by the Governor of the Punjab under sec-
tion 10(1) (c) of the Industrial Disputes Act. The validity of this reference
is challenged by the firm under article 226 of the Constitutionin the present
petition on the ground that the factory had ceased to work in the early hours
of 28th April, 1956, and all these disputes had arisen thereafter and therefore
the agreement under section 12(3) and also the reference are invalid. This
petition is contested on behalf of the State.
Both parties rely on the decision of the Supreme Court in Pipraich Sugar
Mills v. Pipraich Sugar Mills Mazdoor Union {1957 11 F.J.R. 262, and the
learned counsel of each side urges that the judgment supports his contention,
1t is therefore necessary to discuss this judgment at some length. Their Lord-
ships of the Supreme Court in this judgment held as a matter of law that
“The view therefore expressed in Indian Metal and Metallurgical Corporation
v. Industrial Trtbunal, Madras [1951] 3 FJ.R. 420, and K. M. Padmanabha
Ayyar v. Suwate of Madras [1954) 11 FJ.R. 257, that the industrial
dispute to which the provisions of the Act apply is only one which arises
out of an existing industry is clearly correct. Therefore, where the business
has been closed and it is either admitted or found that the closure is real and
bona fide, any dispute arising with reference thereto would, as held in
K. M. Padmanabha Ayyar V. State of Madras [1954] 11 FJR. 257
fall outside the purview of the Industrial Disputes Act. And that will a
fortiori be so, if a dispute arises if one such can be conceived after the closure
of the business between the quondam empjoyer and employees,”” Their Lord-
ships construing section 3 of the Act further held that * That section only
requires, apart from other conditions, with which we are not concerned, that
there should be an industrial dispute before there can be a reference and we
have beld that it would be an industrial dispute if it arises out of an existing
industry. If that condition is satisfied, the competence of the State for taking
action upder that section is complete, and the fact that the industry has since
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been closed can have no effect on it”. The test for determi
refer the dispute is laid down by their Lordships of the S
these words—
“We think that on a true construction of sectj

State to make a reference under that section must b?ldo:tei;n(it:lzgo‘yer of the
ence not to the date on which it is made but to the date op whi k‘:’lth re.fer.
which is the subject-matter of the dipute arises, and that the mach'the right
vided under the Act would be available for working out the ri hc IRery pro-
accrued prior to the dissolution of the business ghts which hag

On the basis of these principles the learned coy ..
urges that the work in the present case ceased on 28;252;(;{ ;;‘;Pﬁtltlon‘ers
date the business ceased to be in existence and that al] the ,dis , On.whlch
present case arose thereafter. putes in the

On the other hand the learned Advocate-General has
rales Jaid down by the Supreme Court are applied then th
cease to exist till 31st May, 1956, and admittedly all dispy
to this date and for this purpose he had relied on the decision ang :
by the Supreme Court in applying the rules laid down by their 1 facts given
reproduced above. The facts in that case were these, With Orfls}pps as
the Government sugar mills situated in Pipraich in GoTakhpuf’"D"fnls§1on of
sold to a Madras firm in October, 1950, and under the agreeme istrict were
nery had to be dismantled and transported to Madras, Ajs ?; the mac.hi.
season was on, the vendors took the mills on lease tj]] the cong] € crushing
crushing season which in fact ended at the end ofJanuary, 195} ‘f;;:‘n of the
learning of this transaction made endeavours to persuade, the .G & workers
though unsuccessfully, to withdraw the permission (o sell the Overnment,
thereupon decided to go on strike from 12tk January l951ﬂnl!s. They
negotiations began between the parties and op 3rd Jan:;ar 1~9 NaturaHy
ployers offered 25 per cent. of the profits from the saleyt 31, the em-
provided they did not go on strike. After this arrangement t}? the workers
called off. As machinery had to be dismantled for transpory ¢ ewimke was
workers were asked to help the management in doing s '(l)"h adras, the
however, refused, The employers on 28th February, 1951 g‘av e w.orkers’
those workers who did not.co-operate in dismantling the,fnac;a nonc(? that
discharged with effect from Ist March, 1951 and op 14th MQ ~:nery will be
gave notice that the maghinery had to be delivered on 15, ;/; 1 1951 they
the vendees and that the workers will be paid up to 16 Maml;drch, 1951 to
This Jatter date was, however, at the request of the workers exte, 1951, only,
March, 1951 on which date they were fully dis‘:ﬁ@rgedd‘ﬁ’h ended to 215
19th April, 1951 claimed the bonus of 25 per ég}'\k “‘}&;r the eJ workers op
agreement, but this claim was repudiated by the tmployers ?:-ary, 1951
was referred to the Industrial Tribunal on 16th November 1551 18 dispute
facts their Lordships of the Supreme Court came to the C(;nclu's-'
business was closed on 21st March, 1951, i.e,, the date op whichlol;] that the
were actually discharged. ' the workers

ning the power to
upreme Court jp

urged that if the
e businegg did not
tes had arisen prior

[To be reprinted] r
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1t is obvious that on this reasoning the business in the present case
closed on 31st May, 1956, after the close of the first shift as intimated to the
workers in the notice dated 27th April, 1956. It is true that the mills did
not work after 28th April, 1956, but that is of no significance. In the
Pipraich Sugar Mills case the mills had actually been dismantled before 15th
March, 1951 and yet their Lordships came to the conclusion that the business
was not closed till 21st March, 1951, i.e., the dats on which the workers were
actually discharged. In the present case the workers were effectively dis-
charged only on 31st May 1956. It was argued on behalf of the employers
that the notice up to that date was given under section 25F and that in fact
the business was closed on 28th April, 1956. There is no reference to
section 25F in the notice. In any case whatever the reason the workers
were not discharged before the expiry of the notice. No notice of dis-
charge was ever given for any date prior to 31st May 1956, It must therefore
be held that the business was closed on 31st May, 1956, Obviously all the
disputes referred to the Tribunal relate to a date prior to that date. All the
rights claimed by the workers in this case arose and had accrued on a date
prior to 31st May 1956. It is obvious that these disputes cannot be said to
have arisen after the closure of the business between the quondam employer
and employees. Under the notice the workmen remained in employment
till after the first shift on 31st May, 1956. It is also manifest from the fact
that the conciliation proceedings started between the parties after 28th April
1956. 1t is therefore clear that the reference of these disputes for adjudica-
tion by the Industrial Tribunal cannot be held to be invalid on these
grounds.
No other point was argued before me. The result is that this petition
fails and is dismissed with costs.
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