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INDIAN LABOUR CONFERENCE.

UnNiON LABOUR MINISTER’S ADDRESS.

- We reproduce below the full text of the address of the Hon’ble
Minister for Labour, Government of India, delivered at the Indian Labour
Conference on the 11th July, 1957. Apart from indicating the attitude of
the Government in regard to labour problems, the significant fact which it
reveals is that the Government has now discovered that all is not well with
the progress of industrial relations in the country. The public sector which
is now overshadowing the private sector has now made the Government
look at the problems relating to industrial relations from an angle from
which the Government would not or did not view them—from the angle
from which an employer would view them. Even though the Government
is a partner in every industry in this country—a partner who does not sweat
or labour like the workmen, nor a partner who takes the risk and trouble of
conducting the industry like the employers, but a partner who only comes
for his share of the profits when they have been made—so far it has only
been offering gratuitous advise to the employers as if it had no interest in
the business or undertaking. Only the wearer knows where the shoe
pinches.

The speech is replete with sound principles and advise which should
have been discovered and put into practice much earlier, like principles for
the fixation of wages and rationalisation and those relating to discipline in
an industry, and we fervently hope that these principles will hereafter
guide those who have the responsibility of moulding the future of industrial
relations in this country.

Following is the text of the Minister’s address : —

«] welcome you to the 15th session of the Indian Labour Conference.
This is taking place under the shadow of the death of a loved and valued
colleague, Shri Anugrah Narain Sinha. We mourn this loss.

I feel that I am speaking to you on a momentous occasion, I wish to
talk to you with the utmost candour and without reserve. The proceedings

J—8
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of the Conference have an unusual significance. Tt arises partly from the
fact that many of the subjects listed for consideration carry more than
ordinary importance. It is more so because we are passing through a critical
phase in the economic development of our country. My special concern at
the moment is our Second Five-Year Plan,

The Plan sums up the hopes and aspirations of the people of the country.
To all connected with industry, it offers an expanding horizon and a widen.
ing field of opportunity. The question that we have to ask ourselves in this
context is what each one of us is prepared to do for the Plan.
tion becomes pertinent now because the Plan h
when to ensure its success we have to use a
together to push it along its path.

The ques-
as reached a stage in its career
Il the energy we can muster

HIGHER ProbucTiviTY.

The difficulties the Plan is encountering now are a matter of common
knowledge. To an extent, the success of the Plan rests on factors outside
our control, but in a very large measure these difficulties can be sojved b
ourselves through united endeavour and vigorous action. There are severa)l’
measures which the country has to adopt to ensure the fulfilment of the Plan
but the most effective and the most fruitful of them all can pe described as
the achievement of higher productivity in cvery aspect of our economic litfles
We have to extract every ounce of advantage from our limited TCSOurCCS'
From whatever productive assets we have at present we can achieve mu h
bigger results than are being visualised in the ordinary course, )

Those engaged in an industry in one capacity or another have a specj 1
obligation in this respect. The Plan provides for a 647, increase in i?ldll:
trial production in the five-year period. In terms ofinve;tment the Secon(;
Five Year Plan steps up the share of industry in the public and ,priva[e
tors from 300 crores to 1100 crores, i.e., by over 250%,. The realisatio SeC;
these targets of the Plan calls for very special efforts on the part o?'(:l
especially the workers and the management. | hope that the cla?ms oft‘lile

Plan will occupy the centre of our thoy i i
. _ ghts in the entire coy
deliberations io this Conference, rse of our

WORKERS’ EARNINGS.
From several directions the principal items of
objective. Weare goingto consider the question of w
sion of housing accommodation. I have been expre
occasion that in spite of the increase in wages in recent years in money as well
as in real terms, workers’ earnings and their standard of living are too low
I adhere to this view. I cannot helpit when [ think of the houses and thé

the agenda bear on this
age policy and the provi-
ssing the feeling on every

a
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environment in which the workers live and thekind of food, education,
clothing and other amenities which become available to them. I also realise
that these deficiencies are a part of the general problem of poverty in the
country and what the working class lacks cannot be made up to them for the
most part without a corresponding increase in output and productivity.
A rising standard of living must be matched by increasing levels of
production.

We are going to deal with the question of rationalisation in some form
in the Conference. Rationalisation is a good word but it has come to possess
a bad odour. Workers are apt to resist proposals for improvements in plant
and processes which may lead to a shrinkage in the volume of employment.
This is a justifiable attitude in the conditions of our country. I would have
oo hesitation in making the admission that I myself have come in the way
of several such schemes. Theexistingemployment of those who have entered
the industry must be protected in one form or another, but the manner of
doing so must be such that it does not defeat the very object we have in view.
The question of potential employment is also raised in the same connection.
It is a valid issue. I would, however, urge that potential employment should
be considered in a wider context, since too narrow a view of it may not be
in keeping with our own-aim of securing expanding opportunities for
employment.

PLAN FOR EMPLOYMENT.

I may also make the plea that the attitudes towards industrial practices
which were fully rational in the static economy of the past years become
untenable in a period of all round expansion. The natural reaction of workers
to innovations which have an impact on employment has now to be revised-
in the light of the implications of a planned economy. A plan for economic
development has also to embrace a plan for employment. The massive
investments in the plan must enlarge the extent and the range of employment.
At the same time higher standards of living which are made possible as a
result of the Plan should lead to a growing demand for the products of in-
dustry. But it is only higher productivity levels which can create the requif
site surpluses for larger investments as well as higher standards of living.
The labour movement owes it to the would-be new-comers into industry as
well as to the rest of the community that these fundamentalsare notignored
in practice.

We cannot also afford to be oblivious of the fact that every year there is
a net addition of 1'8 million to 2 million persons to the working forcein the
country on account of the continuous increase in population. It must be oug
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common aim that the total effect of our policies is the creation of maximum
employment in the country, accompanied by a steady rise in living stan-
dards. This will also inevitably mean, for the workers and their children,
opportunities of a varied kind, at higher levels of skill. If we let our ideas
and proposals to be always tested on this touchstone, I am sure we can

reach agreed conclusions about most things and our differences will be
confined to a very small area.

INTEGRATED APPROACH

The problem of productivity has, on the worker’s side to be considered
in intimate relation to his outlook and attitude, his degree of training, the
material incentives and the environment in which he works and lives. The
various items on the agenda—wage policy, housing, training, workers’ partici-
pation in management, discipline, workers education—have all to be treated
as parts of an integrated approach to the attainment of higher standards in
respect of worker’s performance as well as their well-being,

Asregards wage policy, [ am not proposing a wage freeze and I am sure
also that this Conference will not give countenance to any demand for a
general rise 10 wages, irrespective of its feasibility in particular conditions,
If it becomes imperative, in certain circumstances, that the workers should
accept a voluntary restraint on wage increases in the national interest, I
hope they will not set their face against it; but such an emergency will also
call for the presence of other concomitant conditions which inm
do not obtain today. It is also obvious, however, that at this jun
demands, decisions or settlements with regard to wages must kee
view the fact that the prevailing prices are abnormally high and wide gaps
in the resources needed for seeing the Plan through are staring us in the
face. Besides, the capacity of the industry to pay, the inter-relation of
remuneration and output and the interests of the consumers have an imme-
diate relevance in the present context. It is even more essential that in the
case of bonus, systematic links must be developed with the profits of the

enterprise on the one side and the efforts of the workers in term
on the other.

y opinion
Cture any
p fully in

s of output

WAGE DETERMINATION

The task of wage determination is beset with so many complexities that
it is not surprising that decisions sometimes present anomalous features. It
is our experience that a succession of appeals does not necessarily yield
satisfactory results, A fully balar ced settlement of the parties’ claims can
only arise from a process of give and take, based on an intimate knowledge
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of conditions, which the affected parties alone can undertake. Itis the
absence of dependable criteria and forms .which hampers the work of
adjudication and discourages efforts at arr‘ucable set.tlement between the
parties. The unanimous report of the Committee on Faxr. Wages has present-
ed certain useful concepts in dealing with the question of wages. The
principles laid down in the Report will naturally fl{rmsb a basis for the
decisions of the wage fixing authorities. But n'eed is t.)emg felt for more
precise guidance which, while providing for a var{ety of c1rcumstanc'es, may
create a more sure and scientific ground ff)r fixation of wages than is avail-
able now. The first steps in this dirc_:ctxon h?ve been taken through tl.le
Study Group in the Planning Commission, Whl'Ch ha§ assembled a certain
amount of material on the subject for your consideration.

The question of housing has been brought up f(?r discussion. beca.use
progress in this direction has not been such as to give much saFlsfactlop.
The vital importance of housing for thf: worker asa human being and in
relation to his contribution to indus‘try is not denied by anyone but.l fec.:l
that much more could have been achieved and thfat the possibilities in this
respect have not been fully used. L'et us now give further thought to the
subject and discuss it in all its bearings so tha't measures can .be devised to
ensure much speedier progress in the sphere of industrial housing.

TRAINING FOR SUPERVISORS

Training is another essential element in the programme for promqtiqn
of productivity. You have before'you a paper on T.W.1 (T'rammg Within
Industry). This deals with a relatively .SImple form of tra.mmg for super-
visors. But it yields results. The c.ru.c1al role that the middle and lo.wer
rungs of management play in maint;‘ammg good labour-management relations
and increasing industrial efficiency is well known.' T.here are, 'of course,
other forms of training for such personnel. 1_3ut wnhlp the limitations qf
our circumstances, T.W.I. offers the op_poYtumty of t.rammg up ou.r supervi-
sory personnel on an extensive scaie w_nhm a relatively short time. Tt}e
paper before you sets out in some detail what has so far been attempted in
this field. With active co-operation from the empl.oyers’ and. workc’:rs‘
organisations, the T.W.I. movement can operate as a vital forc; in raising
the level of efficiency and improving employer-employee relations in our
industrial undertakings.

Another aspect of the training programme relates to apprenticeship and
training of craftsmen. We have an apprenticeship training scheme which we
propose to operate on a voluntary basis. We have also a modc.zst
programme of starting a number of training centres for the purpose of train-
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ing craftsmen. But we are up ag
equipment from abroad. Yet th
Second Five Year Plan makes it
for supply of skilled manpower.
situation is to seek the co-operati

ainst difficulties in obtaining the required
e industrial expansion envisaged during the
imperative that adequate provision be made
The only solution I can think of in such a
on of the employers in providing training
facilities in their undertakings. I hope the advantage of building up a
regular supply of skilled manpower will be easily seen and employers will
fully co-operate in making these training schemes a success,

NEw ENDEAVOUR

Workers’ participation in management has figured very much in recent
public discussions. The Second Five Year Plan gives it an important place
in its programme in relation to labour and recommends the setting up of
Joint Councils of management in selected undertakings in the first instance.
There is danger that the workers’ participation in Management may just
remain a slogan or become an eyewash. If that happens the results in the
industrial field by which we lay so much store may not materialize to the
extent of our expectations. Whosoever fajls to do his part in this new
endeavour will take on himself the burden of responsibility for holding up
the progress of the country in an essential aspect. The success of the experi-
ment will be an earnest of our faith in industria] democracy without which
a socialist pattern for India can have little meaning. Qur first steps should
be firm and sure. Let us not think of spectacular arrangements, We need
a sound set-up which will endure and grow. For this a certain 3
preparation is necessary which should be
Report of the Study Group which is a
a good basis for discussion.

. . mount of
gin without loss of time., The

part of the agenda may well provide

WORKERS’ DISCIPLINE.

From this I turn to the question of workers’ d
mind the righis and obligations of the workers are
ther. I feel very uncomfortable when I hear from many people that indiscip-
line is rife in offices and factories. I feel so because [ am jealous about the
good name of the workers, having spent a life time with them and in their
service. When the workers lose their sense of discipline, they and the com.
munity have lost something very precious. Without a high standard of
discipline there can be no prospect of either improved productivity or any
effective participation of the workers in management. In this connection, I
cannot help recalling a number of instances of rowdyism, coercion and
intimidation which have occurred in recent months. Murderous assaults
have taken place, the victims being managers as well as workers in severa]

iscipline, because ip my
inseparably linked toge-
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1957-58] : i i s well as
asure of the breakdown of(;ndflsttr;lzlsze‘ljitrlzﬂs E;t o be
. rder i . .
to ap extent of theﬁ marc::s?g;ytggtlaw\?]o?}rcfr:alone are respons_ible for th'?
wrong if I leave thef":g‘airs I am well aware of the fact that in the case 0
deplorable stat<? Ot tions o.f indiscipline to which I have referred, the smz
the serious mam‘;'es ammission of the managements concerncq may havle ha
of omlsszion asncalfs(;s or a;s contributory factors. But nothing at all can
much‘ " O,'istiﬁcaﬁon for an assaultor a mu.rd.cr.’ - [ have
consutnte 2 19 h oductivity and better discipline, conditions will hav
For both h‘g' texrigcrzlude among other things a sense of security of em-
to be created whlct attention to grievances, a fair deal in all matters, flr(ee
pl(?ymem, prompization a practical recognition of the status of the worker
‘aml:)(}jtf::rc;.rnggrc‘:onside;ation for his well-being in human terms.
as a pa

cases. This isa me

Cobe OF BEHAVIOUR .

e participants in the Conference to
o farn:(s)tt;:?:ﬁlsxtti()tg (ff!lthti}; p‘:oblem with the greatest ea}r]nes.t-
e e ‘;'esr ency. My appeal to you is to take c.ounsel together 1r1
D Sensel?' uefsion .and evolve a code of behaviour in the enf‘orceme.r;l
"y i o lslf) ers and the various organizations of the workers wi
O'f e o ezingo-iperation. It may be that a close study of the vanol\::
faot umefsi:x\::esituation is needed but enough is known to enable us toma
fz;a;t)()c:(si (l))eginning in this direction right now.

EDUCATION oF LABOUR

i ich will be of absorbing interest to

There I o'nel'llsenz:t(tgct?s;tgg??sev:g::cess of all our other programmes;
s Al D leke ¢’ education, The Second Five Yealt Plan recommen
This relates 10 . orf a programme for workers’ education and nece;sar;;‘
ded tl'me ado;?n‘on has been made for the purpose. We had the b.em‘e tof
financial pm.vxsloé‘_ ct from a distinguished team of experts cor}smtmgs
advice o e ountry as well as abroad. The recommendations made
e oll)]rff)re ou. I bope you will like me to express'oﬁr'sensc of
by the team arede ratitflde to the members of the tearr'l, particularly, thg
appr.emanon o hgo at considerable personal =inconvemcncp, went r<?un
foreign experts“tf ’to study the situation before formulating thelr views.
the wh‘ole o 1‘yh the recommendations with the care that they deserve
chu W&‘eg& t:grfe‘i% conclusions on which future action can be based.
and co

0 not prop Yy ime The agenda before you is
d opose to take more of your time. ¢ a1
. Ih avyt Irearnestl hOpC that a spirit of mutual understandmg il
quite heavy. y w



18 INDIAN PACTORIES JOURNAL {VoL. XII

animate the discussions on the different subjects and it will bz possible for
the conference to come to agreed conclusions on which future action can
be based.

Before T conclude 1 wish to say a word about some current events,
Gratification has been expressed at the intervention by Government which
led to an out of court settlement in the coal industry.  On the other side
there is a widespread fecling of anxiety and apprehension about develop-
ments in connection with work on the docks and with regard to the intended
strike of the Post and Telegraph workers. I am not expressing any opinion
about the merits of the disputes. The Transport and Communications
Ministry is engaged in efforts to avert a cessation of work., These happen-
ings are however a matter of deep concern for the representatives of the
States, workers and employers assembled here. The life of the nation will
be deeply affected by the stoppages if they occur and there will be serious
repercussions. Those who make themselves responsible for these occur-
rences will be answerable to the nation and they would lose the nation’s
sympathy. 1 hope we shall find some time in the course of the session to
consider the obligations of the conference in relation to the situation with
which we are faced.”

NATURE OF BONUS.

We would draw the attention of our readers to the recent decision of
the Madras High Court in A. Munuswami v. T. Viswanatha Nair (Reports
Section, page 238), which contains a learned discussion as to whether bonus
can be treated as ‘ wages’. The decision contains a review of the various
definitions of the terms ® wages " and * bonus’ in various text books and case
law and the conclusion arrived at is that bonus cannot be treated as a part of
the regular wages, whether deferred or otherwise, and is jn essence an ex-
gratia payment. It has, however, been held that it can become part of wages
either by.%atute or by agreement,

Wherethere is no such agreement or statute, the Court has held that
payment of bonus is purely an ex-gratia payment by the employer,
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Plantations Labour Act applied to Cardamom estates in Kerala State

Notification No. R. Dis. 726/57/L&LAD. dated 30th March, 1957.*

In exercise of the powers conferred by sub-section (4) of section 1 of the
Plantations Lahour Act, 1951 (Central Act LXIV of 1951), the Government of
Kerala with the previous approval of the Central Government, hereby extend
the provisions of the said Act to the cardamom plantations in the former
Malabar District (the area referred to under sub-section (2) of section 5 of the
States Reorganisation Act) of the State.

Employees State Insurance —Exemptions
Notification No. L. Dis. 4803/57[L&LAD. dated 30th March, 1957.*

In exercise of the powers conferred by section 87 of the Employees State
Insurance Act, 1948 (XXXIV of 1948), the Government of Kerala hereby
exempt from the operation of the said Act, except Chapter V-A thereof every
factory :—

(a) which is situated within the limite of :—

(i) Quilon area comprising the Quilon Municipal town, the revenue
villages of Eravipuram, Kilikolloor, Vadakkevila, Adichanalloor, Paravoor,
Quilon, Kottamkara and Perinad of the Quilon Taluk in the Quilon Districs.

(ii) Alleppey cum Shertalai area comprising—

(a) the Alleppy Municipal Town and the revenue villages of South
Aryad, Mararikulam South and Alleppey of Ambalapuzha Taluk, and

(b) Shertalai Municipal town and the revenue villages of Shertslai
North, Vayalar East, Vayalar West, and Mararikulam North of the Shertalai
taluk of the Quilon District.

(iii) Alwaye-Ernakulam Perumbavoor area comprising—

(a) Mattancherry and Ernakulam Municipal towns and the revenue
village of Rameswaram of the Cochin Kanayannoor taluk and (b) Alwaye and
Perumbavoor Municipal towns and the revenue villages of Thrikkakara, Vazha-
kulam, Perumbavoor of Kunnathunad taluk and also the revenue villages of
Varapuzha, Kadungallur and Chengamanad of Parur taluk of the Trichur
District.

(iv) Trichur area comprising the Trichur Municipal Town ond the
revenue villages of Ollur, Marathakara, Trichur, Koorkancherry, Aranottukara,
Chiyyaram, Viyyur, Peringavu, Ayyanthol, Poonkunnam of Trichur taluk
and also the revenue village of Amballoor, of Mukundapuram taluk of the
Trichur Distriet and (b) which is exclusively engaged in the manufacturing
process spec fied below or any other manufacturing process which is connected
with the aforesaid process for a period of one year from 1st April, 1957.

Name of manufacturing process—

Cashew processing.

*Kerala Gaz., 2-4-57, Pt. I, p. 710,
§—17
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Madras Factories Rules—Amendment
(G.O. Ms. No. 2099, Industries, Labour and Co-operation, 18th June, 1957.)*

In exercise of the powsrs conferred by section 112 of the
1948 (Central Act [.XTII of 1948), the Governor of Madras hereby makes the
following ameundments to the Madras Factories Rules, 1950, published with
the late Development Department notification, dated the lst}; March, 1950, at
pages 103 to 178 of the Rules Supploment to Part I of the Fort S;. Geo’rge
Gagzette, dated the 25th April, 1950, ag subsequently amended, the same having
baen praviously published, as required by section 115 of the said Act :—

Factories Act,

AMENDMENTS.
In the said rules—

for Form No. 2, the following Form shall ba substituted, namely :—

Form No. 2.

Application for registration and grant or renewal of licence for the year
and notice of occupation specifying instructions 6 and 7 (to be subn)u'tted
in triplicate).
1. Full name of the fuctory with factory

licence number ; .
registered from before. if alveady

2. (a) Full postal address and situation of the factory.

(b} Full address to which cormmunications relating to the factory should
be sent.

3. Nature of manufacturing process/processes—

(a) carried oun in the factory during the last twelve months (in the
case of factories already in existence): and

(b) to be carried on in the factory during the next twelve months (in
the case of ail factories).

4. Names and values of prineipal products manufactured during the last
twelve months.

5. (i) Maximum number of workers proposed to be employed on anyone
day during the year.
{i1) Maximum number of workers employ

ed on any one day duri
the last twelve months. y during
(iii) Number of workers to be ordinarily employed in the factory.

6. (i) Nature and total amouns of power (horse-power) installed or pro-
posed to bhe installed.

(ii) Maximum amount of power (horse-power) proposed to be used.
7. Full name and residential address of the person who shall be the
manager of the factory for the purposes of the Act.

8. Full name and residential address of the oecupier—

(i) the proprietor of the factory in case of the privrte ﬁl‘m/proprietary
coneern. .

*I"ort St. Geo. Gaz., 10-7-57, Rules Sup. to Part I, p. 425.
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(ii) directors in case of a public limited liability company/firm.

(iii) Where a managing agent has been appointed, the name ,of mana-
ging agent and divectors thereof. .

(iv) Shareholders in case of & private company where no managing

agents have been appointed.
(v) The Chief administrative head in case of a Government or local

fund factory.
9. Full name and address of the owner of the premises or building (inclu-
ding the precinats thereaf) referred to in section 93.
10. In the case of a factory constructed or extended after the date of the
commencement of the rules—

(a) TReference number and date of approval of the pians {or site
whether for old or new building and for construction or extension ol factory
by the State Government/Chief Inspector.

(b) Reference number and date of approval of the arrangements, if
any, made for the disposal of trade waste and effluents and the name of the
authority granting such approval.

11. Amount of fee Rs. (Rupees
paid in Treasury on vide chalan No.
(enclosed).

Signature of occupier
Date
Signature of manager
Date

Notes.—(1) This form should he completed in ink in block letters or

typed.

e (2) If power is not used at the time of filling up this form, but is intro-
duced later, the fact should be communicated to the Chief Tnspector
immediately.

(3) If any of the persons named against item 8 is mincr, the fact should
be clearly stated.

(4) In thecase of a factory, where under the proviso to sub-section (1)
and (2) of section 100, a person has been nominated as the occupier, informa-
tion requiyed in item 8 should be supplied only in respect of that person.

(5) In the case of a factory where a managing agent or agents have been
appointed as occupiers under the Companies Act, 1956 (Central Act I of 1956),
information required in item S should be supplied only in respect of that
person or persons.
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Madras Trade Unions Regulations—Amendment.
(G.O. Ms. No. 1980, Industries, Labour and Co-operation, 11th June, 1957.)*
Tn exercize of the powers counferred by section 29 of the Indian Trade
Unions Act, 1925 (Central Act XVI of 1935), the Governor of Madras herehy
makes the following amendment to the Madras Trade Unions Regulations, 1927,
the same having been previcusly published as required by section 30 of the

gaid Acti—
AMENDMENT.

In regulation 23 of the said regulations, for the words “annas eight”
whereve they occur, the words “fifty naye paise” shall be substituted.

Madras Plantation Labour Rules-—Amendment.

(G.O. Ms. No. 2006, Industries, Labour and Co-operation, 13th June, 1957.)*

In exercise of the powers conferred by sections 10and 43(1) of the Planta-
tions Labour Act, 1951 (Central Act T.XIX of 1951), the Governor of Madras
hereby makes the following amendment to the Madras Plantation T.abour
Rules, 1955, published with Industries, Labour and Co-operation Department
notification, dated the 4th January, 1956, at pages 1-30 of the Rules Supple-
ment to Part I of the Fort St. George Gagette, dated the 4th January, 1956, as
subsequently amended, the same having been previously published as required
by the said section 43 (1):—

AMENDMENT.

In the said rules, after the proviso to rule 21 (1) the following proviso

shall be added, namely :—
“Provided further that the State Government may, subject to such

conditions as may bhe deemed necessary, extend the time-limit in respect of
any plantation or class of plantations”.

Madras Employees’ State Insurance Courts Rules —Amendment.
(G.0. Ms. No. 2071, Industries, Labour and Co-operation, 15th June, 1957 .)*

In exercise of the powers conferred by section 96 of the mployees’ State
Insurance Act, 1948 (Central Act XXXIV of 1948), the Governor of Madras
heraby makes the following amendment to the Madras Employees’ State
Insurance Courts Rules, 1951, published with the late Development Depart-
ment notification, dated the 9th July, 1931, at pages 421-432 of the Fort
St. George Gagette, dated the 24th July, 1951, the same having been previously
published as required by sub-section (1) of the said section :—

AMENDMENT,
In the said rule—
for the sub-rules (2) and (3) of rule 1, the following sub-rule shall be
gubstituted, namely :—
“(2) They extend to the whole of the Madras State including the
Kanyakumari district and the Shencottah taluk of the Tirunelveli district.”

*Fort 8t. Geo. Gaz., 3-7-57, Pt. I, p. 413.
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[IN THE LABOUR APPELLATE TRIBUNAL OF INDIA.]

TATA OIL MILLS COMPANY LTD.
v

V. C. MATHEW.
Shri F. Jeejeebhoy, Chairman and S}xri P. D, Vyas.

, April 29, 1957.

APPEAL—APPEAL TO APPELLATE TRIBUNAL—ABOLITION OF APPELLATE
TRIBUNAL—EFFECT—RIGHT OF APPEAL FROM PROCEEDINGS PENDING BEFORE
INDUSTRIAL TRIBUNALS-~WHETHER  CONTINUES—INDUSTRIAL  DISPUTES
(AMENDMENT & MISCELLANEOUS PROVISIONS) AcCT, 1956, SECTIONS 30
AND 33. .

Section 33 of the Industrial Disputes (Amendment & Miscellaneous
Provisions) Act, 1956, dissolves the Appellate Tribunal and there is no
forum to which appeals could be filed from awards of Industrial Tribunals
as from the date on which that section came into force. Section 30 of the
Act only enables proceedings pending before Industrial Tribunals to be
continued and disposed of without any break and does not have the effect of
preserving the right of appeal to the Appellate Tribunal.

Appeal Bom. No. 2 of 1957.
G. B. Pai for the management.
No appearance for the workman,

JUDGMENT.

1. This appeal has been placed before us for admission, as it has been
presented after the Ist of September, 1956, on which date Section 33 of the
Industrial Disputes (Amendment and Miscellaneous Provisions) Act, 1956,
was brought into operation. Section 33 provides that the Industrial Dis-
putes (Appellate Tribunal) Act, 1950 *“is hereby repealed””. Notwithstand-
ing such repeal, if immediately before the commencement of this section,
there is an appeal or other proceeding pending before the Labour Appellate
Tribunal constituted under the said Act, the appeal or other proceeding shall
be decided and disposed of by the Appellate Tribunal as if the said Act had
not been repealed by this Act; and barring that, no appeal or other proceed-
ing shall be entertained by the Appellate Tribunal after the commencement
of the section. 1t is, therefore, clear in terms that no appeal or other
proceeding can be entertained by the Appellate Tribunal after the Ist of
September, 1956. It is true that the wording of the section contains a cer-
tain degree of over-lapping, but otherwise the intention and the language are
clear. The provision that ‘“no appeal or other proceeding shall be enter-
tained by the Appellate Tribunal after the commencement of the section”
is categorical and this destroys the very forum to which appeals can be
made.

R—381
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2. This should dispose of the matter before us, but Shri Paj on behalf
of the appellant has contended that Sections 30, 31 and 33 if read together
indicate that the present appeal is maintainable, and that all persons who
had References pending in Tribunals on Ist September, 1956, had a vested
right to an appeal to the Labour Appellate Tribunal, and that such vested
right has not been taken away by the Statute.

3. Attention has been drawn to section 6 of the General Clauses Act

which embodies the law on the subject : |

“Where this Act, or any Central Act pr Regulation made after the
commencement or this Act, repeals any enactment hitherto made or here-
after to be made, then unless a different intention appears, the repeal shall
not— -
(@) e '

(b). affect the previous operation of any enactment so repealed or
anything duly done or suffered thereunder: or

(c) affect any right, privilege, obligation or liability acquired or
incurred under any enactment so repealed; or

(e) affect any investigation, legal proceeding or remedy in respect of
any such right, privilege, obligation, liability, penalty, forfeiture or punish-
ment as aforesaid ; and any such investigation, legal proceeding or remedy
may be instituted, continued or enforced, any such penalty, forfeiture or
punishment may be imposed as if the repealing Act or Regulation had not
been passed.” ’

4. In the case of the Colonial Sugar Refining Co. v. Irving, [1905] 74
P.C.C. page 77, it was held thata right of appeal to a higher“ tribunal
is a matter of substance and not of procedure, and such a right, un-
less expressly or by necessary intendment retrospectively abolished, is not
taken away by subsequent legislation. Thus the right of appeal to the King in
Council, which was taken away by the Australian Commonwealth Judiciary
Act, 1903, but is not respective, still subsists in a suit pending when the Act
was passed. Lord Macnaghten delivering the judgment of their Lordships
made the following observations:

““As regards the general principles applicable to the case there was no
controversy. On the one hand, it was not disputed that if the matter in
question be a matter of procedure only, the petition is well founded. On the
other hand, if it be more than a matter of procedure, if it touch a right in
existence at the passing of the Act, it was conceded that in accordance with
a long line of authorities extending from the time of Lord Coke to the pre-
sent day, the appellants would be entitled to succeed. The Judiciary Act is
not retrospective by express enactment or by necessary intendment. And
therefore the only question is, was the appeal to His Majesty in Counci] a
right vested in the appellant at the date of the passing of the Act, or was it
a mere matter of procedure. Tt seems to their Lordships that the question
does not admit of doubt. To deprive a suitor in a pending action of ap
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appeal to a superior tribunal which belonged to him as of right is a very
different thing from regulating procedure. In principle their Lordships see
no difference between abolishing an appeal altogether and transferring the
appeal to a new tribunal. In either case there is aninterference with existing
rights contrary to the well known general principle that statutes are not to
be held to act retrospectively unless a clear intention to that effect is mani-
fested.”

5. Shri Pai has argued that section 30 provides against retrospective
application of the Statute. Section 30 says—

“If, immediately before the commencement of this Act, there is pen-
ding any proceeding in relation to an industrial dispute before a Tribunal
constituted under the Industrial Disputes Act, 1947, as in force before such
commencement, the dispute may be adjudicated and the proceeding disposed
of by that Tribunal after such commencement, as if this Act had not been
passed.”

" 6. Shri Pai has also quoted section 31 of the Act which provides that
if, immediately before the commencement of the Act, there is inforceinany
State any Provincial Act or State Act relating to the settlement or adjudica-
tion of disputes, the operation of such an Act in that State in relation to
matters covered by that Act shall not be affected by the Industrial Disputes
Act, 1947, as amended by this Act.

7. 1t is Shri Pai’s contention that the words in section 30 “the dispute
may be adjudicated and the proceeding disposed of by that Tribunal after
such commencement, as if this Act had not been passed’ indicate that the
prohibition of appeals was not to apply to industrial proceedings already in
existence on lst September, 1956. He supports his argument by making a
comparison between the qualifications of a Member of a Tribunal under the
Industrial Disputes Act, 1947, and the qualifications which are required for
a Member of a Tribuna! under the amended Industrial Disputes Act. It is
his contention that the right of appeal has been taken away because in
future the Tribunals will be manned by judges of a higher calibre, that so
long as the judges under the older Act wete continuing with adjudications,
there was a necessity for an Appellate Tribunal and consequently our
Tribunal’s powers were not taken away as to such class of cases. This con-
tention however is not factually well founded. The qualifications for a
Member of an Industrial Tribunal under the Act of 1947 are contained in
section 7 of the Act. Where the Tribunal consists of one Member only
that Member, and where it consists of two or more Members, the Chairman
of the Tribunal shall be a person who is or hasbeen aJudge of a High Court
or a District Judge or is qualified for appointment as a Judge of a High
Court. Under the amended Act the Tribunal shall consist of one person
only who is or has been a Judge of a High Court or has held the office of the
Chairman or any other member of the Labour Appellate Tribunal or ‘of any
Tribunal’ for a period of not less than two years. Therefore since one of the
qualifications for membership of a Tribunal under the new Act is that the
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Presiding Officer should have been a Member “of any Tribunal f. i
of not less than two years,” it cannot be said that the Tribuna]sorx:dgir‘tzg
;‘::vl‘:;: ‘:’r‘“ lng.essarily carry higher qualifications than the Tribunals under
8. It is undoubtedly true that the right
Appellate Trib_unal was a substantive right togwhic(;afei:rpea]artto tthc e
ence was c.ntltled. It is also true that that substamiveyripght)l/)ao y rle)fer-
take.n away 1n‘so many words. But we cannot agree that the ex s no.t een
section 30:  “The dispute may be adjudicated and the procecd',‘:reés.'on n
of by that Tribunal after such commencement as if this Act h ]dg + been
passed’_’ provides for any continuance of the right of a ]a Inot been
apprccxgted that section 30 of the new Act has refcrenceptpga vinn o be
Proccedmgs before Tribunals, and section 31 refers to the df::vx:gs o
is not to override state laws. Section 30 was necessary to e‘;a‘bl tRatfthe o
e:flstmg at the.time of the change over to the new Act to be ’ ; © erenees
disposed of without any break, and that object is achieved byC(t)tl::tnued .and
9. We 'are of the view that section 33 of the new Act diss Tec"on.
forum to which appeals could be filed asand from the Ist of Sept t:) oSt
and that the general tenor of the amendments indicates that phem T ]9.56’
of appeal there was has been taken away by the Statute as frc:vm altever riehe
ber, 1956. Even if we were to hold that the right of appeal in re WL
References pending on Ist September, 1956 has not been taken aprecthof a}]
at present no forum to which such appeals can lie, and we cannot %! 'ere 18
forum. ' This appeal, therefore, cannot be accepted and willnbeo provide
Shri Pai with the endorsement: *‘As no appeal can be entertaine:ieu;med e
1st of September, 1956, this appeal is returned to the sender al with the
sum of Rs. 25 tendered.” ralong with the

[IN THE FIRST INDUSTRIAL TRIBUNAL, WEST BENGAL.]
In re AWARD FOR JUTE TEXTILE INDUSTRY IN WEST BENGAL
' Shri M. C. Banerji.
March 18, 1957,

AWARD—INTERPRETATION OP—REFERENCE BY GOVERNMENT FOR INT
PRETATION OF AWARD—VALIDITY—AWARD MODIFIED ON APPEAL EFFEC;:R-
BENGAL INDUSTRIAL DISPUTES RULE . -

S, 1947, RULE 20-A—W
- ’ HETHER ultra

Rule 20-A of the Bengal Industrial Disputes Rules, 1947, which provid,
for a reference by the Government to an Industrial Tribunal of questions arisi:;
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as regards the interpretation of any award made by a Tribunal, is not ultra vires
the powers of the State Government under section 38 of the Industrial’ Disputes
Act, 1947. A reference by the State Government of such matter for interpre-
tation by an Industrial T vibunal will, therefore, be valid.

Where a reference has been made for the interpretation of an award under
Rule 20-A of the Bengal Industrial Disputes Rules, the Industrial Tribunal to
which the reference is made will have jurisdiction to deal with the matter even if
the original award has subsequently been modified on appeal by the Labour
Appellate Tribunal. The award as modified by the Appellate Tribunal will be

treated as the award as passed by the original Tribunal.
. Reference under Rule 20-A, Bengal Industrial Disputes Rules, 1947.
P. K. Sanyal and Nikhil Roy for the workmen.
K. B. Basu, R. M. Sen Gupta, R. L. Moitra and P. R. Mukherji for the

' managements.

ORDER.

The Government of West Bengal, in the Labour Department, by order
No. 3393 Dis./D/3A-10/54, dated [2th July, 1954 read with addendum
No. 3537 Dis./D/7L-47/54, dated Z2lst July 1954 and its corrigendum
No. 4130 Dis./D/7L-47/54, dated 26th August 1954, referred, under sec-
tions 7 and 10 of the Industrial Disputes Act, 1947 (XIV of 1947), the
industrial disputes in the Jute Textile Industry in West Bengal between
101 Jute Mills mentioned in the list attached to the said order, dated 12th
July 1954, read with the said addendum, dated 21st July 1954 and corri-
gendum, dated 26th August 1954 and their workmen represented by six
Unions, viz.— ’

(1) National Union of Jute Workers,

(2) Jute Workers’ Federation,

(3) Bengal Chatkal Mazdoor Union,

(4) Bengal Provincial Chatkal Mazdoor Union,

(5) Paschim Banga Chatkal Mazdoor Federation, and

(6) Howrah Zilla Chatkal Mazdoor Union,

in regard to matters specified in a schedule mentioned to the order of refer-
ence to an Industrial Tribunal, consisting of Shri M. C. Banerji, District
Judge (Retd.), as Chairman, and Shri S. C. Mukherji, District Judge, as
member, for adjudication. This Tribunal shall be referred to hereinafter as
the Jute Textile Tribunal. The award of the Tribunal in respect of the
proceedings on that order of reference, which will be mentioned hereinafter
as the Jute Textile Tribunal award, was made on 20th September 1955 and
was published under notification No. 4730Dis./D/7L-12(A)/55, dated 30th
September 1955, in the Calcutta Gazette, dated 6th October, 1955.

As some questions arose as to the interpretation of the award mentioned
above, the Government of West Bengal, in the Labour Department, by order
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No. 648Dis./D/7L-20/56, dated 17th Febru
0, ary 1956, refe
of .the Benga‘! Industrial Disputes Rules, 1947, the f:)rl?g:v‘;:der e ‘20A
which pfid arisen as to the interpretation of the said award to lg' Quéstlons
for decision. Hiis Tribunal
(1) Whether all the workmen of the Jut i
S ¢ Textile Indust

ghsmes, Clerks and.Durwans are entitled to increase inu:)e:syicog'ler than
fs‘ 8-10-9 per month in terms of the award published under the Goy ages by
;)dte\;/et;t ;SOer;]gg], Labour Department, order No. 4730Dis./D/7L ]ZT(IXI)I/CSH;
¢ e 30th September 1955 i : ' -

aed » made by the Tribunal referred 1o in the said

(2) Whether the Mistries, including the Oilar<
. , g the Oilers, in t i
§try are entitled to a nett increase of Rs. 3-12.9in thei?tohl;]h{tc ronile Indu-
tn terms of the aforesaid award. vages per month
(3) Whether all the Durwans in the i
‘ ' . ute Textile Industry a i
mcre;si@ basic wages by Rs. 8 per month in terms of the s:id l:v::rt(]ined !0
otices were issued on the parties to the award i .
and :
X;ere filed by (l) The Jute Workers’ Federation, (2) Th:fll;;zn;ltdgments
azdoor Uprqn, (3) The National Union of Jute Workers agn' patkal
Bengal Provincial Chatkal Mazdoor Union, out of the six Un’ionsqo(f“) Tt]](c
K work-

Union of Jute Workers, filed written sta i
questions referred for decision to the Trtizr:s:;.s ;lliiglilsz::?fn:lnlsjwe‘rs lo‘ ihe
Workers questioned the jun’sdi/ction of the Government in m k'mon O e
of reference for interpretation of the award under rule 20A 'a T {he order
an‘d also the jurisdiction of the Tribunal to make an imer’ reta had d‘one,
said Jute Textile Tribunal Award on the basis of the ordelr)r;;auf(‘m o e
tpe Governm’ent. The Indian Jute Mills Association representi o Crencc'of
rity of the e_mployers involved in the Jute Textile Tribunal A lﬂj ‘b majo-
opppsed this plea in bar raised by the National Uniop ongart ,&Owever,
besides suggesting answers to the questions referreq and theslel ; orke.rs,
were h.eard In a preliminary proceeding on the question of j ’Ic‘lw'o parties
the Tribunal to entertain the reference made by the GovernnJlurls on of
2QA of .th<? Bengal Industrial Disputes Rules, 1947. After tfl;mdum‘ie‘r e
th.ls prehmmary point, the question referred to the Tribyp; ‘ cc1319n~ of
will, if necessary, be heard on merits. unal for decision
It is necessary to mention here that
the parFies to the aforesaid award to the :{2:};);;:a£;¥)?ulr)r:ferr;d by Some of
of' India at Calcutta and the decision of the Hon’ble Iiﬁ)e e ibusal
Tribunal was made by judgment delivered on 31st May 1956 O;r Agpe'llate
ment, the award of the Jute Textile Tribunal was modified ir; Y s judg:
The National Union of Jute Workers objects to the juris?;rt:
Tribunal in the present proceedings on the following grounds--—l-Ctlon °f the
(1) Rule 204 of the Bengal Industrial Disputes Rules, 1947, purporteq
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to have been framed by the Government of West Bengal, is ultra vires the
Industrial Disputes Act.

(2) Order No. 648Dis./D/7L-20/56, is ultra vires the powers of the
Government of West Bengal and is on the face of it erroneous.

(3) This Tribunal cannot assume or arrogate to itself the jurisdiction
to make an interpretation of the Jute Textile Tribunal award and such
assumption will be in excess of the Tribunal’s jurisdiction as vested by law.

(4) The specific questions purported to have been referred to this Tribu-
nal for interpretation have been some of the subject matters of the appeal
before the Hon’ble Labour Appellate Tribunal and are pending decision by
the said Hon’ble Tribunal.

It is, therefore, prayed that the aforesaid reference should be rejected on
the finding that the Tribunal is not competent to make the interpretation
purported to have been asked for.

The Indian Jute Mills Association opposed all the grounds raised by the
National Union of Jute Workers and urged that rule 20A of the Bengal
Industrial Disputes Rules, 1947, was intra vires the Government of West
Benga! and that the Tribunal had ample jurisdiction to decidé the question
referred to it by the order of reference made by the Government of West
Bengal mentioned above.

Considering the fact that in the appeal against the award of the Jute
Textile Tribunal, the Hon'ble Labour Appellate Tribunal modified the
award, it was futher argued by the learned Advocate for the Union that
according to section 16 of the Industrial Disputes (Appellate Tribunal) Act,
the award of the original Tribunal was not in existence and this Tribunal
had, therefore, no jurisdiction to deal with it for interpretation as the order
of reference desires it to_do. In view of this fact, a further ground of
objection has to be considered which is as follows:—

(5) Can this Tribunal entertain the order of reference for interpretation
under rule 20A of the Bengal Industrial Disputes Rules, 1947, in view of
section 16 of the Industrial Disputes (Appellate Tribunal) Act, inasmuch as
the award of the Jute Textile Tribunal was modified by the Hon’ble Labour
Appellate Tribunal in appeal?

These five grounds of objection will be considered below. Grounds
Nos. 1, 2 and 3 are inter-connected and involve the same question. They
will be taken up together for consideration. Similarly, grounds Nos. 4 and §
also involve the same question and shall be considered together.

Ground Nos. 1, 2 and 3 : The learned Advocate for the Union maintains
that rule 20A, Bengal Industrial Disputes Rules, 1947, purported to have
been framed by the Government of India was ultra vires the Industrial
Disputes Act, that the order of reference for interpretation to this Tribunal
was also ultra vires the powers of the Government of West Bengal and was
erroneous and that this Tribunal could not assume jurisdiction to make an
interpretation of the said award and such assumption will be in excess of

the Tribunal’s jurisdiction as vested by law,
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Rule 20A of the Bengal Industrial Disputes Rules runs as follows;—

““20A. Reference for interpretation of award.—If any question arises
as to the interpretation of any award made by a Tribunal, the State Gove'rn-
ment may make a reference to a Tribunal for a decision on §uch question
and the Tribunal may decide the matter after hearing the parties.”

This rule was made under the rule-making powers of the appropriate
Government, being in the present case the Government of West Ben-gal,
under section 38, clause (1) of the Industrial Disputes Act,. yvhnch provgdes
that the appropriate Government may, subje.ct. to the condition of Pr'ewous
publication, make rules for the purpose of giving effect to the provisions of
‘ this Act. A similar rule has been made by the Bombay Government and
that also is numbered rule 20A. That rule runs as follows:—

““Reference for interpretation of award.—1f any question arises as to the
interpretation of any award made by a Tribunal, the State Gover'nment may
make a reference to the Tribunal for a decision on such question and the
Tribunal may decide the matter after hearing the parties.”

The objection that this rule was ultra vires the Government under the
rule-making authority derived under section 38 of the Industrial Disputes Act
was taken before the Hon’ble High Court at Bombay in the case of Claridge
and Co., Ltd. v. Industrial Tribunal [1951] 3 F.J.R. 153, and the objection
was overruled by the Hon’ble Court. It was decided that rule 20A which
provides for clarification of the award made by the Tribunal was not wltra
vires the Government under the rule-making authority derived under sec-
tion 38 of the Act. The difference between rule 20A of the Bombay Govern-
ment and that of the Government of West Bengal is that under the Bombay
Government rule the reference for interpretation of the award is to be made
to the Tribunal that made the award, and according to the rule of the West
Bengal Government, the reference for interp'retation of 'the vavyard may be
made to any Tribunal, irrespective of the question as to which Tribunal made
the award. Ido not consider that this difference has any bearing on the ques-
tlon as to whether the framing of the rule was within the rule-making powers
of the appropriate Government under section 38 of the Industrial Disputes
Act. T would, therefore, respectfully follow the decision of the Hon’ble
High Court at Bombay and decide that rule 20A, as framed by the Govern-
ment of West Bengal for making a reference for interpretation of an award
when a question arises as to such interpretation, is not ultra vires the Govern-
ment under the rule-making authority derived under section 38 of the Act.
In the result, it is decided that order No. 648Dis./D/7L-20/56, making the
reference for interpretation of the award.by the Jute Textile Tribunal to this
Tribunal is not ultra vires the powers of the Government of West Bengal.
This Tribunal can and is even obliged to assume jur.isdiction to make an
interpretation of the said award as called for in t.he'sal.d t?rder of refert?nce
and such assumption will not be .in excess of the jurisdiction as vested in it
by law, These points are accordingly answered,
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Ground Nos. 4 and 5: The award was made by the Jute Textile Industry
Tribunal on 20th September, 1955, which was published under notification
No. 4730Dis./D/7L-12(A)55, dated 30th September, 1955, in the Calcutta
Gazette, dated 6th October, 1955. An appeal against this award was pre-
ferred by some of the parties and the Hon’ble Labour Appellate Tribunal of

* India at Calcutta, delivered judgment on this appeal on 31st May, 1956. By

this judgment, the award of the Tribunal was modified. The learned
Advocate for the Union pressed that in view of the fact that the award of
the Jute Textile Tribunal, that has been referred to this Tribunal for inter-
pretation, has been modified by the Hon’ble Labour Appellate Tribunal of
India, the award of Jute Textile Tribunal was not in existence and could not
be interpreted by this Tribunal. It was pressed that the only effective award
between the parties at present was the decision of the Hon’ble Labour
Appellate Tribunal of India, which modified the original award of the Jute
Textile Tribunal. Section 16 of the Industrial Disputes (Appellate Tribunal)
Act was referred to by the learned Advocate as the authority for his pro-
position. The learned counsel for the Indian Jute Mills Association,
however, pressed that under section 16 of the Industrial Disputes (Appellate
Tribunal) Act, this Tribunal had the jurisdiction to interpret the award of
the Jute Textile Tribunal Award as modified by the decision of the Hon’ble
Appellate Tribunal of India. On giving my most anxious consideration to
the matter, it appears to me that this contention should be upheld for the
following reasons. Section 16 clearly states that where on appeal from any
award of an Industrial Tribunal the Appellate Tribunal modifies in any
manner whatsoever that award, the decision of the Appellate Tribunal shall,
when it becomes enforceable under section 15, be deemed to be substituted
for that award of the Industrial Tribunal and shall have effect for all
purposes in the same manner and in accordance with the same law under
which the award of the Industrial Tribunal was made as if the Industria
Tribunal made the award as modified by the decision of the Appellate Tribu-
nal. Under section 15 of the Appellate Tribunal Act, the decision of the
Appellate Tribunal becomes enforceable on the expiry of 30 days from the
date of its pronouncement. Section 16, therefore, provides that on the expiry
of 30 days from the date of pronouncement of the decision of the Appellate
Tribunal, it is deemed to be substituted for the award of the Industrial
Tribunal which it modifies and it shall be effective for all purposes in the
same manner and in accordance with the same law under which the award
of the Industrial Tribunal was made, as if the Industrial Tribunal made the
award as modified by the decision of the Appellate Tribunal. In the present
case, the reference for interpretation was made by the Government of West
Bengal on 17th December, 1956, at a date prior to the date of the decision
of the Appellate Tribunal. At that date, the award of the Jute Textile Tribu-
nal was in existence and this award was referred to this Tribunal for inter-
preation under rule 20A. On 31st May, 1956, the decision of the Appellate

Tribunal was made, modifying the award of the Jute Textile Tribunal. It
R—82
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became enforceable on the expiry of 30th June ;
accordance with section 16, ity shall be deérrllszt’oag: ::Lesrmth:ftddate, e
award of the original Tribunal and shall have effect for all pur - f:or the
same manner and in accordance with the same law under ghipl?ses e
of the f)rlgmal Tribunal was made as modified by the decision cf thbe pverd
late Tribunal. It, therefore, appears that by a statutory provisi b APPCI-
of‘thc Appellate Tribunal was substituted for the award of thonjthedemsxfm
Trll?unal with effect from Ist July, 1956, and this substituted < e
subject. to the same law as the original award was. [ co a;Nard shall b'e
avxfard is subject to intarpretation by a Tribunal un.der r rIlc o that this
orfgma-l award of the Jute Textile Tribunal was, It s thcut? DA LS the
this Tribunal will now consider the order of reference t’) tll;e ovrs, clear that
Government for interpretation of the Jute Textile Tribunyal ard i benal
for the interpretation of the award of the Jute Tex.tile T .baward
by the decision ol the Appellate Tribunal. rounal a
To my mind, a complete identity is establi
b'etw.een the appellate decision and t}llle origi::f];:iafg :nssatutolry en.act'me.nt
tion is vested on the original Tribunal to treat the decisio of har Junisdic-
Tribunal as its own award for all purposes. nofeh
It is, therefore, clear that this Tribunal i
p.retation of the award of the Jute Textile Tlrilgunn:‘;labso;nocci]itf? ?Te o inter-
sion of the Appellate Tribunal in obedience to the order ofe fe Y the deci-
rule 20A of the Bengal Industrial Disputes Rules, 1947, b hre ooy under
of West Bengal as made on |7th December, 1956’ oY the Goverament
These points are accordingly answered. .

to bereally
s modified

¢ Appellate

[IN THE MADRAS HiGH Courrt.]

A. MUNUSWAMT
V.
T. VISWANATHA NAIR

Ramaswami, J.
January 25, 1957.

‘BONUS’—NATURE OF-——WHETHER ‘W -
ATTACHMENT BY CREDITORS— WHETHER AP:SSABLE):)M;;;O:SgFCWAGES FROM
DURE CODE, 1908, SECTION 60(H). Vit Proce-
On the question whether bonus gran ;
Salls within the definition of ‘wages’ in gsectl;'f;riz t(;g?hjmgfl 0,;’;: bé ’,l;s emplo).ze.r
Procedure, 1908, and is exempt from attachment by a creditor He;)d ) ;,Of Civit
is not a regular part of the wages, deferred or otherwise, and ;‘s in ;t o bonus
ex-gratia payment, but, by statute or by agreement, it can assum e o
and become part of the wages. ¢ bermanency
On the facts of the case, Held, that the bonus was only an ex-gray;
ment and was not protected by section 60(h) of the Civil Procedure go‘;:alzc(;{;
N b .
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Civil Miscellaneous Petition No. 4380 of 1956 in Civil Revision Peti-

tion No. 665 of 1956.
V. Nagarajan for the petitioner.
M. S. Venkatarama Aiyar, for the respoadeat.

JUDGMENT.

The point for determination in this application for stay is whether the
bonus granted to a workman is exempt from attachment under section 60(h)
of the Code of Civil Procedure.

2. The facts are:—T. Viswanatha Nair employed in WIMCO at
Tiruvothiyur filed a suit against Munuswami, the petitioner before us, for
Rs. 400 odd. This Munuswami had been granted a bonus of about Rs. 200
by the Western India Match Factory in which he was employed. This Viswa-
natha Nair filed an application for attachment before judgmentand attached
that sum. Munuswami has thereupon filed this civil revision petition and
obtained an order of interim stay. '

3. In order to decide this controversy we must first of alf find out the
meaning of the terms “wages” and ‘‘bonus” as can be gathered from
(a) standard lexicons, (b) various Acts, and (¢) case-law on the subject.

4. Meaning of the word *“Wages’":

Webster (International Dictionary of English Language, 1927). |. Pay
given for labour, usually manual or mechanical, at short stated intervals, as
distinguished from salaries or fees.

2. Theoretical Economics. The share of the annual product or national
dividend which goes as a reward to labour, as distinct {rom the remunera-
tion received by capital in its various forms. This economic or technical
sense of the word wages is broader than the current sense, and includes not
only amounts actually paid to labourers, but the remuneration obtained by
those who sell the products of their own work, and the wages of superinten-

dence of management, which are carned by skill in directing the work of

others.
Funk & Wagnalls : Payment for service rendered, especially the pay of

artisans or labourers receiving a fixed sum per day, week, or month, or for
a certain amount of work (piece work); hire, usually in the plural, often
construed as singular.

Plural Econ. The remuneration received by labour in its broadest sense
as distinguished from that received by capital, and including the expenses
incurred for superintendence and management) called respectively wages of
superintendence and wages of management. (Ballentine, Law Dictiopary,
Il Edn., 1948). As the word is employed in common parlance, it refers
specifially to the payment made for manudl labour, or other labour of
menial or mechanical kind, as distinguished from “salary” and from ‘‘fee”
which denote compensation paid to professional men. I its application to
labourers and employees, it conveys the idea of subordinate occupation
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which is not very remunerative, of no i e
rathe‘; sut})]iect to immediate supervisitgnn.mc;; lzc;:giidzgé responsibility, but
s the word is used in the exemption stat it is in i
what' an employer owes his employee I;or perso;];(;s;el:v;ie’: t::nd;i tg 1.nc1t111]d<:
relation, and it matters not whether it is called wages a2
Am.Jur. 57, or salary. 22

Burrt')ow;: (hW(;)rds and Phrases Judicially Defined, 1943)
testator bequeathed two years ““wages’ to hj d ' i
is what the’testator meant by the wgord “w:;f:s}}sad[g:;ge%e:;i ::e o tance
from tl.1e Truck Acts or the Workmen’s Compensation Acts. nor i e a
authority, curiously enough, which covers the question S:u oo thcre.any
had asked the testator what he paid his head gardener I\'Io d pgose 2 friend
would have said that he paid King £. 3,95.9d. 4 we‘ek angl;: tthF bt Lave
added 3 * Remember that we are in the country and he’has ehmlght”havc
the ordinary use of the language the testator would have men? 4t cash
payment made week by week.............. ... .. . It appea loned the ca§h
the gift in the 14th codicil cash wages were mé:;n.t »? ‘l){e rsPto me that o
Trustee v. Birchenough 1929—45 T.L.R. 301; per Clz;uson .J o
1901 W.N. 78; 1907 A.C. 386; 2 B. and B. 67; 1882—9 E) B ];t 4page 302

Wharton: The compensation agreed ubon by a maste-r t o
servant, or any other person hired to do work or business forohim

Wages of any ‘‘servant, labourer, or wo

. . 4 ’ rkman” cannot b

satisfy judgments—Wages Attachment Aboliti ¢ attached to
. 30). Abolition Act, 1870 (33 and 34 Vict.

Murray (New English Dictionary), A
rendere'd. Formerly used widely, e.gy.f for thpea)s,:::; L(; ?elc)erasx(i)clll o Service
of official or professional status. Now (exc. in rhetorical lan F:la 10 persons
to mean: the amount paid periodically, esp. by the day or gw gl(:) restricted
for the labour or service of a workman or servant. eex or month
Stroud’s Judicial Dictionary, Vol. 4, p. 3243 - « h thi ;
be said to include payment for any se‘;\}icze‘g .yetrhiﬁuilelntehrl;wo;d might
“salary” is used for payment of services of a high’er class, a d,“t : wgr_d
confined to the earnings of labourers and artisans” (per Gro,venJ in Gordon
v. Jennings, 51 L.J.Q.B. 417. See hereon per Parke B. Rile o pgordon
2 Ex. 59; per Bramwell B. Sleeman v. Barrett, 33 L.J. Ex. 153'}; ‘(Il arder,
v. Ba.rr.zes, 26 L.J.Q.B. 322). 1n that case, Bramwell B sa;idn “{;l{ngmm
dcﬁn'mon one gives to the term “wages”, a portion of wha.lt the ;Jlaint'g"t;ver
gets is “‘profits”, made and makeable by the employment of other eople
under him. If a portion is that, the whole is not wages” ; see ]peOPle
*Cockburn C.J. same case. It would therefore seem that “wa,es” e o
personal earnings of labourers and artisans. 83 are the

3. Meaming of the word Bonus: Meaning of the word in Murray’s
The boon or gift over and above what is normally due as a remuneration t(;
the receiver, and which is therefore something whoily to the “Good.”

By codicil a

be paid to a
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(a) Money or its equivalent, given asa premium Or as an extra or
irregular remuneration in consideration of offices performed, or to encourage
their performance; sometimes merely a euphemism for douceur, bribe.

(b) An extra dividend paid to shareholders in a joint stock company
from surplus profits; a portion of profits of an insurance company distri-
buted, “pro rata” to the policy holders.

(c) A gratuity paid to workmen, masters of vessels etc., over and

dbove their stated salary. . ‘
Webster's: Something given in addition to what is ordinarily received

by, or strictly due to, the recipient.
(a) A premium given for a loan, or for a charter, or other privilege

granted to a company.
(b) An extra dividend to the shareholders of a company, out of

accumulated profits. '
(c) Money or other valuable given in addition to an agreed .compen-

sation.
(d) Life Insurance—an addition or credit allotted to policy holders

out of accumulated profits, as in mutual companies, usually, by the reduc-
tion of a premium ;—In America usually called dividend.

Funk and Wagnall's: (1) An allowance in addition to what is usual,
current, or stipulated ; as, a bonus oa stocks.

(2) Compensation for the obtaining of a loan. Ballentine’s: An absolute
gift or donation. The word is used in some connections as meaning a
gratuity, a voluntary donation, a gift, but that is not Webster’s definition.
He defines it as ““a premium”’ given for a loan or charter or other privilege
granted to a company ; as the bank paid a bonus for its charter; a sum paid
in addition to a stated compensation. (21 L.Ed. 319).

As applied to the state aid to a rail road given for building its road in
the state, the word does not imply a gift or a gratuity but a sum paid for the
services, or upon a consideration in addition to or in excess of that which
would ordinarily be given (21 L.Ed. 319).

The term is also applied to that share or the portion of the earnings of
a rail road which the State requires the road to pay to the State as a condi-
tion in granting the rail road company its charter (22 L Ed. 678).

In employment contracts, the term conveys an idea of something which
is gratuitous or which it may be claimed is gratuitous, over and above the

,prescribed wage which the employer agrees to pay.

Burrows:—The sole question in this case is whether or not a bonus
agreed to bte paid to a seaman as recorded in the ship’s articles is to be
treated as wages, or whether it can be regarded as something apart from
wages. ‘“Bonus ™ in such a case as the present one is in truth nothingelse
but a euphemism for ‘‘addition to wages””. There may be special reasons
for calling it a bonus. The definition of the word wages in section 742 of
the Merchant Shipping Act, 1894, makes it clear that wages include
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emoluments, and I hold a bonus also, although the statute does not expressly
use the word bonus—Shelford v. Mosey, 1917—1 K.B. 154, C.A.

It is hard to lay down any general rule as to what bonus is: but I
think, that whatever comes from an accumulated fund which has either
become too large or else unnecessary, is a bonus; but what is usually called
so, being merely an extra dividend is not so in reality. Hollis v. Allen,
1866—12 Jur. N.S. 638.1894 W.N.p. 30 re: Eddystone Marine Insurance Co.

Whartons (Law Lexicon, X1V Edn. 1938). Premium or advantage ; an
occasional extra dividend ; a gratuity. As to the respective rights of tenant
for life and remaindermen is a bonus declared by a company. 60 L.J. Ch. 488;
12 A.C. 385.

Stroud’s Judicial Dictionary, Vol. 1 (3rd Edn. 1953) pages 318--319. In
re Eddystone Marine Insurance, 1894 W.N. 30, Stirling J. adopted the
definition of “bonus” as given in the New English Dictionary, viz,, “a boon,
or gift, over and above what is nominally due as remuneration wholly to
the good’’ ; and, therefore, that a certificate for shares crossed with the
words “bonus’’ was notice to a transferee for value that they had been
issued gratis ; and, in a liquidation, he must be settled on the list of contri-
butories. ‘It may be a mere gift or gratuity as a gesture of goodwill, and
not enforceable, or it may be something which an employee is entitled to on
the happening of a condition precedent and is enforceable when the condi-
tion is fulfilled.” (per O’Conner J. in Great Western Garment Co. Ltd. v.
Minister of National Revenue, 1947 Ex. C.R. 458),

The definition of “wages’ can also be gathered from the following Acts
(a) The Payment of Wages Act, 1936; (b) The Minimum Wages Act, 1948;
(c) The Madras Shops and Establishments Act, 1947 : and (d) The Work-
men’s Compensation Act, 1923. The Payment of Wages Act, defines “wages”
as follows:

“Wages” means all remuneration, capable of being expressed in terms
of money, which would, if the terms of the contract of employment, express
or implied, were fulfilled, be payable, whether conditionally upon the regy-
lar attendance, good work or conduct or other behaviour of the person
employed otherwise, to a person employed in respect of his employment or
of work done in such employment, and includes any bonus or other addj-
tional remuneration of the nature aforesaid which would be so payable and
any sum payable to such person by reason of the termination of his employ-
ment, but does not include—(a) the value of any house-accommodation,

supply of light, water, medical attendance or other amenity, or of any:

service excluded by general or special order of the State Government ;
(b) any contribution paid by the employer to any pension fund, or provi-
dent fund: (c) any travelling allowance or the value of such travelling
concession ; (d) any sum paid to the person employed to defray special
expenses entailed on him by the nature of hisemployment; or (e) any

gratuity payable on discharge.”
The Minimum Wages Act defines wages as follows :
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“Wages means all remuneration, capable of being expressed in terms of
money, which would, if the terms of the contract of emp]oy.ment, express or
implied, were fulfilled, be payable to a person employed in respect of his
employment or of work done in such employm‘ent,, but does not include—
(i) the value of—(a) any house-accommodat.lon, supply qf light, water,
medical attendance, or (b) any other amenity or any service excluded by
general or special order of the appropri.ate Government; (ii) any contri-
bution paid by the employer to any pension func.i or provident fund or under
any scheme of social insurance; .(iii) any travelilmg allowance or the value
of any travelling concession; (iv) any sum paid to the person employed to
defray special expenses entaile'd on hmj,by the nature of his employment ; or
(v) any gratuity payable on discharge. . .

The definition of “wages” given in the Madras Shops and Establish-
ments Act, is the same as in the Payment of Wages Act.

The Workmen’s Compensation Act defines “wages” as follows :

“Wages includes any privilege or benefit which is capable of being
estimated in money, other than a trayellxng allowance or the value of any
travelling concession or a contribution paid by lhe'employer of a workman
towards any pension or provident.fund or a sum paid to workman to cover
any special expenses entailed on him by the 'natu.re of his e'mpk.)yment.”

7. The English case law on the subject is summarised in Halsbury’s
Laws of England, 2nd Edn. Vol. 14, para 1227, page 650 in the following
statement: .

“Any money or other thing had or con.tracled io be paid, delivered,
or given as a recompense, reward or remuneration f(?r any labour done or to
be done, whether within a certain time or to a certain amount, or for a time
or an amount uncertain, is deemed to be the wages of such labour.

Any agreement, understanding, device, contrivance, collusion or
arrangement whatsoever on the subject of wages, whether written or oral,
direct or indirect, to which the employer and workman are parties or are
assenting, or by which they are mutually bound to each other, or whereby
either of them has endeavoured to impose an obligation on the other of
them, is deemed to be a contract.”

8. The American Law on the subject is summarised in 67 Corpus
Juris, pp. 284-285, as follows :

« It has been said that the word ““wages’ has no fixed definite legal
meaning, and that wages and loss of time are understood to be the same
thing. As generally defined, however, the term means compensation for
labour or services, which may be in the form of money paid or other value
given, such as board, lodging or clothes ; compensation or reward agreed
upan by th{e master to be paid to a servant or to any other persQgAfieEepy.
do business for him ; compensation given to a hired person J#¢ hi
services ; compensation paid or to be paid for services by
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time and place rendered ; consideratio i
one v«_/ho .is serving him in consideratiorri Z;);l‘:llsl :er;vii?spl::;ru be?;ows upon
deration in money, and never applied in describing ’the sually a consi-
recomper}se which accrues to one who is conducting a busi gam’f pr'ofn or
and on his own account ; price paid for labour, reward of 1"‘:8 of his own
sum for'a given time of service; or a fixed sum for a s y .}).u:j :
wqu; stipulated payment for services performed ; sum of ;ch 1e¢ Dpiece of
pafd for services rendered; that for which 0;1e labou 'Dey perlodfcall.y
paid for a service rendered; what is paid for ]all;s ; t.hat which is
labourer earns by his own labour. The fact thatour, wl?at the
the compensation is to some extent uncertain does ; portion of
portion, when actually earned, any the less wages " AlnsOt }1]11ake such
be employed as referring to a gage, a pledge, a stake . S 0, the term may
form of the word is used as singular.” - Sometimes the plural
9. Having discussed the terms “wages” “ ”
der clause (h) of section 60, Civil Pr:cgee;uringog:m\]:hi’ :c pave to consi
w.ages of labourers and domestic servants, whether p; ablc' states that the
kind, shall not be liable to attachment or sale in execuytione ’? money orin
10. The case-law on the subject may now be briefly s:ma def:ree.
wages of labourers and domestic servants are wholly exem I’ffl.ansed_ The
ment. .A person is a ““labourer > within the meaning of ?1: o tach-
earns hls.dally bread by personal manual labouf, or in oc Is ?]ause w.ho
require little or no art, skill or previous education. A zupanons whx.ch
cotton and receives wages according to the quantity spunpisr'so?‘ who sP'",s
Similarly, coolies employed on railway or other works a : lflbourer. )
number of baskets of earth carried are *“ labourers.” A cln k paxd by the
departments of a mill doing no manual Jabour éannot b:r 7 Ot of the
labourer or domestic servant. Where bonus is payable b regarded as a
employee and depends on the kind of work which the e:'na%reemc'm to'an
and on the number of days for which he has worked, such bp ovee I doing
Kulkarni v. Ganpat Teli, A.L.LR. 1942 Bom. 191 ; Raéhunandonus is W.’agesn:
A‘.I.R. 1946 Pat. 194; Manilal Bhaichand v. Mohanlal A.1 R a;lg v. Jaigobind
Jivanlal v. Ramtji Bhaiji, A.I.R. 1945 Bom. 119. (See D. V. Ch 46 Bom. 102,
1Rsa7mlasrgtnam’s the Fifty Years Digest, 1901-1950, V<;] ilI italey and N.
P (Cf.';l"g‘)lfapdy and accurate collection of case law on ,
In N. M. Shanmughasundaram Mudali ;
M.L.J. 891, this court held that bonuus :g‘;;:ﬁ fv/g:rénbaram Fillai [1952] 2
ment.
In Harji Malla v. Karsanji A.1.R. 1954 S .
that bonus paid to the labourers employed inazrxz;si}]]ltr?:r::r’l 1tt.has been held
part of their wages within the meaning of section 60(h) C P'n(l:e ;o time is
the first Explanation to the section makes it clear that vs'/a ; occ and as
from attachment and sale whether before or after they ar§ ¥ :rebexempt
amoynts of bonus cannot be attached as arrears in the h;;ny;s lz,f :l;e
o ¢

; specified

Wages, section

mean ex-gratia pay-
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employer (Jivanlal v. Ramtuji Bhaiji, A.ILR. 1945 Bom. 119, relied on; and
Union of India v. Smt. Hiradevi, A.L.R. 1952 S. C. 227 distinguished).

In Muir Mills Co. Ltd.v. Suti Mills Mazdoor Union, Kanpur, [1954]
7 F.J.R. 483, it has been held:

“« The term bonus is applied to a cash payment made in addition to
wages. It generally represents the cash incentive given conditionally on
certain standards of attendance and efficiency being attained.

There are two conditions, which have to be satisfied before a demand
for bonus can be justified and they are (1) when wages fall short of the
living standard and (2) the industry makes huge profits part of which are
due to the contribution which the workmen make in increasing production.
The demand for bonus becomes an industrial claim when either or both
conditions are satisfied.

The formula for the grant of bonus is as follows : As both labour and
capital contribute to the earnings of the industrial concern, it is fair that
labour should derive some benefit, if there is surplus after meeting prior or
necessary charges. The first charges on gross profits are (1) provision for
depreciation, (2) reserves for rehabilitation, (3) a return at six per cent. on
the paid up capital and (4) a return on the working capital at a lesser rate
than the return on paid up Capital. The surplus that remained after
meeting the aforesaid deductions would be available for distribution as
bonus.

The claim for bonus can be made by the employees only if as a result of
the joint contribution of capital and labour the industrial corcern has
earned profits. Ifin any particular year the working of the industrial con-
cern has resulted in loss there is no basis nor justification for a demand for
If it were so, it would necessarily

bonus. Bonus is not a deferred wage.
rank for precedence before dividends. The dividends can only be paid out

of the profits and unless and until profits are made no occasion or ques-

tion can arise for distribution of any sum as bonus amongst the emplo-

yees,”
11. The sum and substance of the entire discussion is that bonus is

not a regular part of the wages, deferred or otherwise and in essence is an
ex-gratia payment. But by statute or by agreement it can assume permanency
and become part of the wages. Section 60, C. P. Code, covers only a limited
class of wage-earners, viz., labourers who earn their daily bread by personal
manual labour or in occupations which require little or no art, skill or pre-
vious education. If these conditions are fulfilled, bonus will stand protected
under section 60, C. P. Code.

* 12. Bearing these facts in mind if we examine the facts of this case, we
find that the learned District Munsif came to the correct conclusion that
section 60 C. P, Code is not applicable to arrears of bonus of Rs. 200
in deposit and attached it because bonus in this case was nothing more than
an ex-gratiq payment as neither by statute nor agreement had it assumed
permanency and become part of the wages and the revision petition does

R—38
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not fall within the definition of *“labourer ** cont . ]
C. P. Code. ntemplated under section 60,

There are no gr'ounds to grant the stay asked for. The interim stay
already granted is dissolved and this application is dismissed with costs

[IN THE Punsae High Courr.)
TEXTILE WORKERS’ UNION (REGISTERED), AMRITSAR

V.
STATE OF PUNJAB AND OTHERS.

Bishan Narain, J.
May 3, 1957.

INDUSTRIAL DISPUTES AcT, 1947, skcTioN 10—REFERENCE OF INDUST-
RIAL DISPUTE TO TRIBUNAL—RIGHT OF APPROPRIATE GOVERNMENT TO WITH
DRAW DISPUTES REFERRED—APPLICABILITY OF SE ‘

CTION 2]
Acr, 1897, » GENERAL CLAUSES

Section 21 of the General Clauses Act, 1897, is applicable to section 10
of the Industrial Disputes Act, 1947, and it is open to an appropriate
Government, after it has made a reference to an Industrial Tribunapl to
amend or vary or‘rescmd the order of reference even if it has the ej,?'ect
of withdrawing particular disputes from the reference already made

Civil Writ Application No. 196 of 1956. .

Anand Swaroop for the appellants.

S. M. Sikri, Advocate-General and Bhagirath Das for the respondents

JUDGMENT,

The Governor of the Punjab issued a notification on 9th Januar 1956
and another one on 11th January, 1956, under section 10 of the Infi’ustr. l
Disputes Act, 1947, read with section 21 of the Geaeral Clauses Act 18;;
whereby the previous notifications under section 10 were amended sc’) as tc;
exclude the disputes between the Orjental Carpet Manufacturers (India)
Limited, Amritsar, and its workmen and between the Amritsar Rayon and
Silk Mills Limited, Amritsar, and its workmen from the purview of the
Industrial Tribunal to which the disputes between all the textile and all
other allied industries of Amritsar and their workmen has been previously
referred for ad’iudication. The Textile Workers Union (Registered) Amritsar
has filed these two separate writ petitions (Nos. 197 and 196 0f'1956) to
challenge the validity of these notifications on the ground that once the
Government has relerred a dispute for adjudication by the Industrial Tribu-
nal under section 10{1)(c) of the Act it is not open to it to withdraw that
dispute. These petitions are contested by the Punjab State ang also by the
industries concerned, :
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There is a fairly long history which has culminated in these notifications
in dispute. By notification dated 6th June, 1952, six disputes between the
Textile Workers’ Union (Registered), Amritsar, and the Textile Manu-
facturers’ Association (Registered), Amritsar, were referred under section 10
(1)(c) of the Act for adjudication by the Industrial Tribunal. By notification
dated 21st June, 1952, the same six disputes between the same Union and the
Textile Mills and Factories in Amritsar and Chheharta were referred for
adjudication by the same Tribunal. By notification dated 9th September,
1952, the same disputes between the same Union and the Textile Mills and
Factories, represented by the Textile Manufacturers Association, Amritsar,
and other allied textile associations were referred for adjudication. The
Governor then by notification dated 11th October, 1952, amended the
notification of 21st June, 1952, by making the disputes to be between the
industries and the workers Union as well as their respeotive workers. By
notification dated 4th December, 1954, the Governor rescinded the notifica-
tion dated 21st June, 1952, as amended by notifications dated 9th September,
1952, and 11th October, 1952. The result was that only the notification
dated 6th June, 1952, remained operative which had referred these very dis-
putes between the Textile Workers Union and the Textile Manufacturers
Association. By another notification of the same date (4th December 1954)
the same disputes were referred for adjudication between the textile mills
and factories, represented by the Textile Manufacturers Association and all
other allied textile factories etc. of Amritsar and Chheharta and the Textile
Workers Union. By a subsequent notification of 18th March, 1955, the
previous notification was amended and item No. 1 of the disputes which
relates to reinstatement of retrenched workers was separated from the five
items of dispute. I am informed that this was done to facilitate compromise
and settlement between the parties concerned so far as it related to these
five items and that in fact many such settlements were successfully made.
There was thea another notification by which the disputes relating to hand-
loom industry, unregistered textile factories and other unregistered allied
units were excluded from the purview of the Industrial Tribunal. This
notification was issued on 30th June, 1955. The original notification of 7th
December, 1954, was again amended on 9th January, 1956 by which the dis-
putes between the Oriental Carpet Manufacturers (India) Limited and its
workmen were excluded from the reference. Similarly by notification dated
11th January, 1956, the disputes between the Amritsar Rayon and Silk Mills
and its workmen were excluded from the reference. The present petitions
challenge the validity of the amendments dated 9th January, 1956, and 11th
January, 1956, by which the disputes relating to these two industries and
their workmen were withdrawn from adjudication by the Industrial Tribunal
which was already seized of the same,

Before discussing the case I may state that by notification dated 5th
May, 1956, a reference relating to all these textile industries etc., was with-
drawn with the exception of the disputes relating to seven factories which
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are mentioned in that notification. Iam informed that this was the conse-
quence gf the settlement and arrangements between the individ ctorie
and their workmen. ividual factorics
. 1t 1.s argued on behalf of the petitioning workmen Union that a
dxsputf: is referred to the Tribunal the Government has no power t Onc'eh
draw it and the dispute must be adjudicated by the T,-ibunallj ;rh (]) it ‘;
counsel’s argument is that if the dispute is settled befofc the a;warde‘ ear?z
tt}cn the settlement may be incorporated in the Tribunal’s awa d]sb n:c:he
d{spute cannot be withdrawn. The learned counsel has relied in Cappo t i’
his contention on D. N. Ganguly and others v. State of Bihar Sl;ppoqu "
A.LR. 1956 Patna 449, which undoubtedly supports him.
Sect'ion 10 (1) (c) of the [ndustrial Disputes Act 1‘947
approprlau? Government to refer by an order in v:/ritin ’ emp.owers anl
dispute which in its opinion exists or is apprehended. § gt.any ndustria
Qeneral Clauses Act, 1897, lays down that when a po‘wer :C lonk 21 of the
issue notifications is conferred then that power includes a © make orders of
amen.d', vary, or rescind any notification or order passed sUic.)Wer to e;)dd 'to,
conditions. One of the objects of the General Clauses AcJtC‘ft to the like
the lz_mg‘uage of statutory enactments and this is achieved b]s o S_hOﬂCn
mentl.on!ng the power to make orders only as the power of deif_’e_clﬁcaﬂy
therein is automatically and by necessary implication confe d'“0n etc.,
au.thoruy by virtue of this section. If section 10(1)(c) of tlrlre on t.he
Disputes Aet, 1947, is read with section 21 of the General Cla : 1n§ustr|al
then there can beno doubt that the Government has the ouses o
the previous notifications so as to exclude the disputes rel;)tit\l’ver to amend
respondent-industries, if in the opinion of the Governmentg ttho the‘ e
existing dispute nor is one apprehended. It is for this reason that flre ower
to amend is not specifically mentioned in the Industrial Disputes Alcet P;’g‘:";f
It is, however, urged that the provisions of the Industrial Dj ’ ,
exclude the applicability of section 21 to section 10(1) (c) of the Zpl:te';hACt
i§ no such express provision in the Act and the argument is that tl: . There
sion should be inferred by necessary implication. It is urged th : exglu-
10 imposes a duty and obligation upon the State Govcrnmfnt t ! s;ctlon
industrial dispute to the Tribunal if the prescribed conditions ar0 . c.rﬁan
and that sections 16 17, 17A, and 18 are also mandator ine hSatls d
These sections make it obligatory on the Tribunal 10 make arz’ awca f;l‘aczer.
following certain procedure and it has been laid down that such anr Vo
shall be binding on the parties. In view of the fact that these rova'“‘,ard
are r.nandatory it is argued that when a reference has been mage itli;ons
culminate into an award and the reference cannot be cancelled or withd wo
before an award is made. tthdrawn
It is true that section 10 is mandatory and that the other secti
mentioned above also use similar language. This, however, does notlofs
my mind, make any difference to the application of section 21’ of the Gen, ra(;
Clauses Act, 1897, to the powers conferred under section 10, If ethe
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Government after reference of the dispute and before the award is made comes
to the conclusion that the nature of the dispute has changed or additional
disputes have arisen then no violation of the provisions of the Act would
be done if the order and notification is so amended or moulded as to bring
it in consonance with the real dispute between the parties. Similarly if the
Government comes to the conclusion that the industrial dispute has ceased
to exist or is no longer apprehended then T see no reason why the Govern-
ment should not have the right to rescind the notification. It has been
repeatedly held by their Lordships of the Supreme Court that the object of
all labour legislation is firstly to ensure fair terms to the workmen and
secondly to prevent disputes between employers and employees so that
production may not be adversely affected and the larger interests of the
public may not suffer. In my opinion, this object can be better served by
enabling the Government to vary, amend, or rescind the notifications under
the Industrial Disputes Act rather than to allow those proceedings to
continue even where such disputes had ceased to exist. It is well-known
that conciliation between contending parties would be more easily achieved
if there is a prospect of terminating arbitration proceedings before the
Tribunal than where there is no such possibility. After all, the provisions
of the Industrial Disputes Act indicate that compulsory adjudication by the
Tribunal is to be resorted to when all efforts to bring about a settlement
between the parties have failed. No purpose at all will be served by com-
pelling the parties to continue proceedings before the Tribunal even after it
is known that the nature of the disputes has changed or that additional
disputes have arisen or that they or some of them have ceased to exist.

The learned counsel for the respondents has brought to my notice the
decision of their Lordships of the Supreme Court in Minerva Mills Lid.,
Bangalore v. Workers of the Minerva Mills and another, [1953] 5 F.J.R.
164. It has been held in this decision that it is open to the Central Govern-
ment to withdraw a dispute from one Tribunal and refer it to another
Tribunal, It has further been held thata Tribunal may be ereated for a
limited time and if the dispute cannot be adjudicated upon by the Tribunal
within its lifetime then it can be withdrawn from that Tribunal and
sent to another Tribunal. It, therefore, follows that it is not necessary
that a dispute once referred to a Tribunal must necessarily be decided
by the same Tribunal. It appears to me that if it is open to the Govern-
ment to withdraw adispute from a Tribunal for whatever reason, there
is no corresponding obligation to refer the dispute to another Tribunal.
In the circumstances of the case the Government may or may not
do so. At least there is no express or implied provision in the Act
to lead to that conclusion. This decision of their Lordships of the
Supreme Court so far as it goes supports the view that the erders or
potifications under the Industrial Disputes Act can be rescinded or amended
before the Tribunal concerned has given its award. [Iam copscious
of the fact that this conclusion may have the effect of weakening a
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trade union’s power of negotiation and may encourage the individual
firms to deal directly with its own workmen but it is a matter of policy
with which I have nothing to do in these proceedings. My conclusion,
therefore, is that the Government has full power to amend or vary or
rescind an order passed and a notification issued under section 10 of the
Industrial Disputes Act, 1947, even if it has the consequence of with-
drawing particular disputes or disputes relating to particular industries
from the reference already made to the Industrial Tribunal.

At the end I may state that in the present cases the reference relating to
the Oriental Carpet Manufacturers (India) Limited, Amritsar, was with-
drawn because the Government was satisfied that in this particular industry
there never was any dispute between the management and its workmen and
in the case of the Amritsar Rayon and Silk Mills-the Government was
satisfied that after reference of the dispute to the Tribunal the management
and its workmen had settled disputes in presence of the Conciliation Officer
who had reported the matter to the Government under section 12(3) of the
Industrial Disputes Act, 1947. In these circumstances I see ne compelling
reason to come to the conclusion that it was incumbent upon the Govern-
ment to allow the proceedings before the Industrial Tribunal instead of
amending the notifications which had already been issued. For all these
reasons I see no force in these two petitions and I dismiss both of them. As
the petitioning Union had filed the petitions on a question of principle, I
leave the parties to bear their own costs.
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[In THE BoMBAY HIGH COURT.)

NEW GUJARAT COTTON MILLS LTD.
V.
LABOUR APPELLATE TRIBUNAL OF INDIA AND OTHERS.

Shah and Palnitkar, JJ.
December 11, 1956.

SUCCESSION—COMPANY GOING INTO LIQUIDATION-—ASSETS AND GOOD-
WILL PURCHASED BY NEW COMPANY—NEW COMPANY, WHETHER SUCCESSOR OF
OLD COMPANY—LIABILITY OF NEW COMPANY TO EMPLOYEES OF OLD COMPANY —
PRINCIPLES—ABSENCE OF CONTRACTUAL RELATIONSHIP—BOMBAY INDUSTRIAL
RELATIONS AcT, 1946, secTioNs 3 (13), 42(4).

WerIT—JURISDICTION OF HiGH COURT—WHEN HIGH COURT WILL INTER-
FERE WITH DECISION OF TRIBUNAL—ERROR APPARENT ON THE FACE OF THE
RECORD-—~MEANING OF—CONSTITUTION OF INDIA, ARTICLEs, 226, 227.

A mill company went into liquidation after its factory had stopped working
and its assets and goodwill were purchased by another company which restarted
the factory. The employees of the old company whose services had been ter-
minated applied to the new company for re-instatement or re-employment. The
Labour Court and the Industrial Court, on appeal, held that the new company
was not a successor to the old company and, therefore, the workmen could not
make any claims on the new company. The Labour Appellate Tribunal, on
Surther appeal, held that the new company was a successor to the old company.
On an application by the new company for a writ to quash the orders of the
Labour Appellate Tribunal, Held,

(i) that where the goodwill of the old company has been specifically valued
and all the advantages incidental to the old company’s business have been acquired
by the new company, the Labour Appellate Tribunal was justified in holding
that the new company was a successor to the old company ;

(ii) that the scheme of the Bombay Industrial Relations Act, 1946, renders
a successor liable even in the absence of a contract between the employees
of the old undertaking and the successor;

(iii) that in any case the High Court cannot interfere with the decision of
a Tribunal simply because it is possible to come to a different conclusion from
that of the Tribunal;

(iv) that the question whether the new company was a successor to the old
company was not a matter collateral to the matter to be decided by the Tribunal
but was a part of the issue which was to be inquired into and decided by the
Tribunal and a writ cannot issue merely to correct an error committed by the
Tribunal ; and

(v) that though the High Court has the undisputegdsPtht 19 ¢ qyyegt gn €rr
apparent on the face of the record, the error must § s g@ﬂt@nt S0 obkus,\gﬁr\
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manifest or so palpable that when attention is invited to it, no elaborate argument
is needed to support the contention that the conclusion is erroneous

Special Civil Applications Nos. 1679, 1680 and 1681 of 1956
N. A. Phalkhivala with V. B. Patel for the petitioners.

H. R. Gokhale, V. M, Tarkunde and M. C. Bhandare for the respon-
dents.

JUDGMENT.

SHAH, J.—This is an application for a writ under articles 226 and 227 of
the Constitation quashing an order passed by the Labour Appellate Tribunal
in five appeals Nos. 41 and 147 of 1954, 50, 51 and 148 of 1955. The
orders passed by the Labour Court in appeals Nos. 50, 51 and 148 (;f 1955
were set aside by the Tribunal and the cases were remanded 1o the Labour
Court at Ahmedabad and were directed to be tried on the merits in the light
of the observations made in the judgment. Against the order of the 1 ab(%ur
Appellate Tribunal this application has been filed. The fact I
rise to this application may be briefly stated :

Respondents Nos. 5 to 13 were employees of the Gujarat Cotton Milis
Co. Ltd., which will hereafter be referred to as the old company. The old
company had a factory at Ahmedabad for manufacture of cotto.n textiles
The old company closed its factory in October, 1952, after puttingupa nolice:
under standing order No. 9. In February, 1953, this Court on a creditor’s
application ordered that the old company be wound up and appointed the
Official Liquidator to liquidate its affairs, The Liquidator obtained an order
from this court for selling as a going concern the assets and the goodwill of
the company including the lease-hold rightsto the land on which the factor
stood. The New Gujarat Cotton Mills Ltd., which will hereafter be referrefi
to as the new company, through its agent agreed to purchase the assets. the
goodwill and the leasehold rights of the old company together wit’h the
buildings, plant and machinery from the Liquidator. The new company
commenced working the factory in November, 1953. The Liquidator execu-
ted a sale-deed in favour of the new company on March 4, 1954. By the sale-
deed the new company acquired the business assets together with the
goodwill, the lease-hold interest, building and the plant and machinery. The
sale-deed recited that the old company continued to be responsible for all
debts and liabilities, and bonus and other emoluments due and payable to
its employees. The new company declined to continue in its employment
certain employees of the old company., These employees then approached
the new company for re-instatement or re-employment and the new company
having refused to grant their request, applications were filed before the
Labour Court at Ahmedabad for an order against the new company for re-
instatement or re-employment. The Judge of the Labour Court held that the
applicants were not employees and the applications filed by them were not

s which give
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maintainable. He observed that the old company having been ordered to be
wound up, by the operation of section 172 of the Indian Companies Act,
1913, the employees of the old company were in law discharged from
employment. He also held that the old company had terminated the services
of its employees before it was ordered to be wound up. In the view of the
Judge, an industrial dispute could not arise between a workman and a
prospective employer, and inasmuch as the new company had started
substantially as a new undertaking, it could not be regarded as a successor
of the old company and was under no obligation to employ the workmen
of the old company. In coming to that conclusion the Judge held
that therc was no connecting link between the business carried on by
the old company and the new company, and there was in substance no
transfer of the business of a going concern. Against the order of the
Labour Court rejecting the application the applicant, the preferred an
appeal to the Industrial Court. In appeal, the Industrial Court agreed with
the view of the Labour Court. The Industrial Court held that the services
of the applicants stood determined by virtue of section 172 of the Companies
Act, and as the Liquidator did not continue the business of the old Com-
pany, they ceased to be employees from the date of commencement of the
winding up. The Industrial Court also observed that from the circumstance
that the old company as well as the new company were carrying on the same
business, the applicants could not be regarded as employees of the new com-
pany under the definition of “employee” inthe Bombay Industrial Relations
Act, and as the applicants had ceased to be employees of the old company,
they were not employees within the meaning of the Bombay Industrial
Relations Act. In the view of the Industrial Court sub-section 4 of section 42
of the Act contemplated “‘approach by an employee to his employer and not
to any other employer”. The Industrial Court negatived the contention of
the applicants that the new company was a successor of the old company
within the meaning of section 114(1) of the Act. The Court held that though
the Liquidator obtained permission to sell the assets of the old company as
a going concern, what was sold by him was “a Mill and all its property to
the new Company not as a going concern because the old Company had
closed down and stopped its business.” Having regard to the fact that the
sale-deed recited that the new company acquired the assets of the old com-
pany free from all debts and liabilities of the old company and the new
company being registered as a scparate undertaking under the Industrial
Relations Act. the court held that there wasa ‘““‘complete hiatus’ between the
old undertaking and the new undertaking and the new company could not
be regarded as a successor of the old company.

Against the order passed by the Industrial Court, appeals were filed to
the Labour Appellate Tribunal. The Labour Appellate Tribunal disagreed
with the view of the Labour Court and the Industrial Court on the interpre-
tation of the sale-deed. The Appellate Tribunal held that the sale-deed con-
veyed not only tangible assets of the old company but also the goodwill

R—384
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which was expressly separately valued at a large sum and the business of the
company was purchased asa running concern, and the new company must be
regarded as a successor of the old company. The Labour Appellate Tril;unal
observed: “Where a person...merely buys the whole or any part of the tangible
assets of any person who has been using the same in his business, the
purchaser cannot be said to acquire any interest of any sort in the old l;uqi-
ness of the vendor and if the purchaser starts a similar business of his 0\;‘n
with the help of such assets, he cannot be regarded in Kany een~se asa
successor of the old business nor is he entitled to any of the i‘ntan ible
privileges belonging to the old business like the right to use the samegor a
similar name for his business or to canvass the old custom ‘as ae‘ainst the
vendor.” But, the Tribunal observed the new company having ~purchased
for a very large amount “the goodwill of the old business it was futile~ to
suggest that the right to run the business of the old Company has lost all
significance by the mere lapse of time.” The Tribunal then observed'A
“Ord‘inarily, under the Civil Law, a person whoisa successc.)r toa
business is not bound merely because of such succession by the debts o‘r
liabilities of the old business and even if he has agreed with his tranet:eror
to be so liable, third parties, in the absence of a tripartite arran ément
canpot enforce such debt or liability against the transferor whog alone
continues to remain liable for such debts and liabilities to third parties
Unlike the Civil Law, under the Tndustrial law, the duties of a success'o.;
in business who has decided to run the same and in the case of emplo;'ees
of the old concern qua the employees of the new concern are different
Under the Industrial Law the rights and obligations of the old concern aré
regarded as continuing and enforceable against the new management and
not to be affected by the substitution of the new management for the old
whenever justice of the cause would require such enforcement.” ’
In support of that view, the Tribunal referred to the provisions of
section 18(c) of the Industrial Disputes Act and sections 114(1)(a) and 115
of the Bombay Industrial Relations Act. Holding, that anew company was
the successor of the old company, the Appellate Tribunal remanded thé
case to the Labour Court for a decision on the question whether the appli-
cants were entitled to claim relief from the successor in business "l?he
Tribunal observed that in such a case the Court must carefully cc;nsider
whether the refusal to give re-employment is capricious and industrially un-
justified on the part of the successor in business, or whether the succzssor
can show cause for such refusal founded on reasonable and bona fide
grounds such as want of work, inability of the applicant to carry out the
available work efficiently, late receipt of the application for re-employment
in view of prior commitments or any other cause which in the oginiyon of
the Court makes it unreasonable to force a successor in business to give re-
employment to all or any of the employees of the old concern. Against that
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order of remand this application has been filed under articles 226 and 227 of
the Constitution.

Section 42 of the Bombay Industrial Relations Act, by sub-section (4)
provides, in so far as it is material, as follows:

“ Any employee or a representative union desiring a change in
respect :

()

(ii) ... or

(iii) an industrial matter specified in Schedule 111, shall make an
application to the Labour Court:

Provided that no such application shall lie unless the employee...has
in the prescribed manner approached the employer with a request for the
change and no agreement has been arrived at in respect of the change with-
in the prescribed period.”

Schedule 111 to the Act sets out several industrial matters and item 6
thereof is: ¢ employment” and includes ‘‘ re-instatement ”’, ‘‘recruitment”
as also *“ unemployment of persons previously employed in the industrial
concern.”

The employees in this case applied to the new company for re-employ-
ment or re-instatement, but the new company declined to accede to that
request. The requirements of the proviso to sub-section (4) are, therefore,
fulfilled. A claim for re-instatement or. re-employment must be deemed to
fall within item (6) to Schedule I1I to the Act. The dispute raised by the
employees expressly fell within item No. 6 in Schedule Ill and it was
competent to the employees to make an application to the Labour Court
desiring a change in respect thereof. An employee is defined in section 3(13)
as meaning:

“any person employed to do any skilled or unskilled manual or
clerical work for hire or reward in any industry, and includes—

(a) ...

(b) a person who has been dismissed or discharged from employment
on account of any dispute relating to change in respect of which a notice is
given or an application made under section 42 whether before or after his
dismissal or discharge.”

That definition is followed by a proviso which excludes certain
categories of employees but it is conceded in this case that the applicants do
pot fall within the excepted classes. It is clear from the definition that a
person who is dismissed or discharged from employment on account of any
dispute relating to a change in respect of which an application under section
42 is made, whether before or after his dismissal or discharge, is regarded as
an employee within the meaning of that expression. “An industrial matter’’
in clause (18) is defined as meaning :

“any matter relating to employment, work, wages, hours of work,
privileges, rights or duties of employers or employees or the mode, terms and
conditions of employment, and includes—"" certain matters specificd therein.
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At ﬁ'rst it may appear that there is no contract of employment between the
applicants anq the new company. The applicants were e;nployees of the old
company and it appears that there was termination of employment either b
notice served upon them or by virtue of section 172, of the Indian Com canie)sl
Act. The new company also appears to be a new L;ndertakin : it ha pb n
S0 reglstered under the Bombay Industrial Relations Act afci it h . bec
!'cglster.ed as a new company under the Companies Act. The n W company
is admltt.edly a purchaser of the assets, goodwill and.the immeW clco)lmpany
perty which belc?nged to the old company including the lease (l)lvelz ; s
Un'der the .ordmary law of contracts, the applicants ma ha\; ; _“ﬁht&
clalm as qgamst the purchaser of the assets of the old comy St o
continue in en}ployment, but the questions arising out of 1533:; 'al :ilght -
::Eur(qut .?eLdec1de€hmerely on considerations of contractual ob)igl;;onslsfnu;:i
e Civii Law. e object sought to be i i i
promotion of harmonious relatif’)ns betwez::(r:lhl]::gzcxlxrbafnt;ecalni(ti:lsnblal con the
imp‘loye‘r e}f}d ‘th.e employee, and substantially by what li)s caile;tyyieg -
eglslgtlop it is intended to provide a machinery for settleme fd’a s
by adjudlcavtlon or arbitration on considerations of justicc[:]t . _ISPUteS
%;mj co;xs;_tcnce. As has been observed by the Federal éoeu(?:ni)r,] at;:
1 ;A.-f;:‘ 9n7 :1a Automobile Association v. Industrial T, tibunal, Bombay, {1949]

AU when a dispute arise
at the ins%ance of a Trade Uniopn, ora nr:(?:?rﬁ;:z;gg:ﬁ;m of a person
’.ofa certain person, the definition of industrial dispute wo ](;:emp!oymcnt
those cases. In each of those cases, although the employer mu cover .b(,)th
to do so, there will be jurisdiction in the Tribunal to di)r,ect t}?y be unwilling
or non-employment of the person by the employer. This is th y emp103‘1mem
fnakmg a contract of employment when the employer is unw'ells'amethmg -
mto. S}JCh a contract with a particular person. Conversel ; T entc?r
upwﬂlfng to work under a particular employer, a trade un)i(c’)rll . quk{nan -
his doing so, and the dispute will be about the employment ofn::y workimn
by the employer and thus become an industrial dispute subi ¢ workman
of the Tribunal.” pute sublect to the award
In our view, in industrial matters, th i i is i
boupd to modify contractual rights and, :)b‘laigac;?(:rtlsls gg“ggﬁ z'i(;]d lS.lndeed
equity _and in the larger interests of the community, such asSl eratlo.ns o
industrial peace and security of employment of workn’men Me?r?m(t))tmn o
under the law of contracts, a claim may not lie at the ins.tancc :fyh -
cants to be re-employed or re-instated by the new company, the ¢l t' -appll
by the applicants cannot be regarded as in-admissibie. ¥E ap C'alm fade
been settled by a large number of decisions of the Indusm’ali Ped(rjs Lnpove
Coprts. that the Industrial Law takes a different view about thand l.‘abour
obligations of a successor in business, and if a successor decide*et .
same business which was carried on by his predecessor 1; e
of the old concern are entitled to submit a dispute before thee i?ﬁg{)jﬁg
ri
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Tribupal regarding their rights and obligations in the business of the
old concern, and those rights and obligations must be regarded as
continuing and enforceable against the new management and not affected by
the substitution of the new management for the old. In Odeon Cinema v.
Workers of Sagar Talkies, [1954] 6 F.J.R. 543, it was observed by the Madras
High Court *., .where there is a transfer of a business of one management to
another, the rights and obligations which existed as between the old manage-
ment and their workers continue to exist, vis-a-vis the new management,
after the date of the transfer.” It is also implicit in sections 114 and 115 of
the Bombay Industrial Relations Act that the rights and obligations of a
ent of an industrial undertaking are enforceable in proper cases
It appears from the terms of section 18(c) of the Indus-
trial Disputes Act that a successor to an old undertaking is liable to meet
certain obligations of its predecessors. In our view, therefore, the absence
of a direct contractual relation between the applicants and the new company
is by itself not a ground for rejecting the claim made by the applicants.

The Labour Appellate Tribunal has held on the interpretation of the
sale-deed that the new company are the successors of the business of the old
g to that conclusion they have relied upon the recitals
relating to the order made by this Court on May 16, 1953, sanctioning the
the sale of the mill as a going concern and the invitation of tenders by the
Liquidator and the sale thereof as a going concern together with the good-
will thereof, the leasehold interest of the company in the said lands,
hereditaments and premises and all the plant and machinery and fixtures
lving in or about the said mill premises. They have also relied upon the
fact that the tender was submitted on behalf of the new company and
ultimately it was accepted by the Liquidator. They have also observed that
a sum of Rs. 3,00,000 (three Jacs) out of the total consideration of
Rs. 22,51,000 represented the price of the goodwill and the leaschold interest
of the company in lands and buildings and the fixtures in the nature of
immoveable property agreed to be sold to the purchaser, and that the old
company having conveyed to the new company in consideration of
Rs. 3,00,000, the goodwill together with the leasehold interest, it must be
held that the new company were the successors of the business of the old
company.

Mr. Palkhivala who appears on behalf of the new company had conten-
ded that this finding of the Labour Appellate Tribunal was incorrect.
Counsel contended that there was in substance no sale of a going concern
and he has invited our attention to the fact that there is no reference in the
habendum clause to the transfer of either a continuing business or of a
Counsel says that in reciting the history of the transaction

fers to the order passed by the Court and also to an
but the clause which

managem
against its successor.

company. In comin

going concern.
the sale-deed re
invitation for tenders for sale of a going concern,
conveys the property to the purchaser has reference only to the sale of the
plant and machinery, the leasehold interest and the goodwill, and does not
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purport to convey the business or the goodwill of a going concern. Counsel
urged that if there was any obscurity in what was conveyed by the sale-deed,
permission to produce a copy of the tender submitted on behalf of the new
company to the Liquidator may be granted in this application. Counsel
also urged that the work of the factory of the company had stopped for
more that one year prior to the date on which the sale-deed was executed
and it was almost a legal impossibility that there could be anything in the
nature of a succession to a business which wag compeletely stopped. We
are unable to accept these submissions. |y Is true that there is no express
reference in the habendum clause to 3 sale of the business of 4 going concern,
but on a reasonable reading of the sale-deed, we have no doubt that
there was a conveyance of the property ordered to be sold by the
court and in respect of which tenders were invited. All the three
items of property which were recited as Properties in respect of which

ink that in this application we wil] be justified in
allowing fresh evidence to be produced at this fate stage. Even if the

factories of the company had stopped working it is difficult from that

of the factory and rhe stoppage of a busines
reasons the factory may have been closed but that does not lead to the
conclusion that the business comes to ap end.  Again the goodwil] of a
business is inclusive of positive advantages such as carrying on the commer-
cial undertaking at a particular place and in a particular name, and also its
business connections, its busipess prestige, and several other intangible
advantages which a business may have acquired. Unless there is clear
evidence to show that this goodwiij which was intended to be sold and in
fact sold by the Liquidator to the new company, was nothing but a name,

we will not be justified in holding that no rea] and substantial goodwil] of
the old company was conveyed,

s of the concern. For diverse

1t has been separately men-
tioned and has been valued in the sale-deed.

Evenif it be possible 1o take 4 view different from the one which has
appealed to the Labour Appeliate Tribunal on the interpretation of the sale-
deed, we do not think thati, exercising jurisdiction under articles 226 and 227
of the Constitution we have any powers (o interfere with the conclusions of
that Tribunal. Their Lordships of the Supreme Court jn Waryam Singh and
Another v. Amarnath and Another, [1954]) S.C.R. 565, have Obsérved:

“This power of superintendence conferred by article 227 of the Consti-
tution should be exercised most sparingly and only in appropriate cases in
order to keep the subordinate Courts within the bounds of thejr authority
and not for correcting mere errors.”’

Therefore, assuming that there is some error committe

d by the Tribunal, we
do not think that the Tribunal has gone outside the b

ounds of it authority
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the contention that the conclusion is erroneous. Where. how

e'laboratc argument and detailed reference to evidence a part’icula o lby
sion may be demonstrated to be erroneous, we do not think ' l;:'onc -
conclusion can be regarded as disclosing an error apparent on e e
the record. ) the face of
' Mr. Palkhivala urged that the error apparent on the face of th

is an error which can be demonstrated without fresh evidence: b f .r;.COrd
be the test, it would in effect be converting this Courtexercisin, i c; tbat
to grant high prerogative writs into a Court exercising ﬂppe“atf.!urfs‘dfctfon
against decisions ol Tribunals from which no appeals lie lheretojun’;‘ oo
suggested by counsel is in our judgment a fallacious test and we ) he tost
to a‘ccept the same. Normally, this Court does not eniertain adre‘- Unz}ble
for issue of high prerogative writs, when the decision depends pplications
of disputed questions of fact. In counsidering applications fo:pon proof
certiorari, not only does the Court not allow fresh evidence to ?) o
challenge the conclusions of an inferior Tribunal but it normally & e
conclusions of the Tribunal as binding. It is difficult then to apy :CCC.eptshlhe
t‘he test suggested by Mr. Palkhivala can be applied in ascertai:inm?vt}? r(:w
in the decision impugned there is an efror apparent on the fegic eft ;r
record. In our view the conclusion of the Labour Appellate Tribueol P
the question whether the new company may be regarded as a suc:cna o
the old company must be accepted in this application, essor of

I¥ was then urged by Mr. Palkhivala that assuming that the new co
pany is the successor of the old company, an application under se t'm-
42(/4) at the instance of the employees of the old company, cann : l?‘n
unless the successor has chosen to re-employ the employees of) the oro‘ i Iel
company. This argument we have incidentally referred to in considlglpa
the nature of the jurisdiction which the Industrial Court exercised er{’?lg
have pointed out that the scheme of the Bombay Industrial Relaiion. A N
renders a successor liable even in the absence of a contract betweesn ttft
employees of the old under taking and its successor. We have also obs g
that the raison d’etre of a Labour Tribunal is to be found in tile d ?YVC
the State to provide a forum which may, unhindered by legalistic esclfe (‘)f
derations, attempt tosecure harmonious relations between the emplo oo
?he employee, with the ultimate object of securing an efficient v‘: {:rand
mc!ustry by resolving disputes through the medium of arbitra(t)'r e
adjudication. That being the recal object of legislation llke the Jl;m by
Industrial Relations Act jurisdiction to adjudicate upon a claim mad Oglbay
employee of a transferor undertaking as against the transferee unii et i-an
must be implicit. We, therefore, think that the second contention r:;sad]l:g
Mr. Palkhivala cannot be entertained. It was then urged by Mr Palkheiv ]y
that in this case even if it be held that the employees of the ol.d com aana
can file an application under section 42(4), the services of the applifant)s/
having been detcrmined before the date on which the sale-deed was executed
by the Liquidator the applicants have no right to proceed against the new
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company. It was urged that the right to file an application under section
42(4) against a successor postulates the existence of a subsisting contract
between the old employer and the employee at the date of the transfer of the
undertaking. But, if regard be had to the definition of the word ‘‘em-
ployee” as inclusive of an employee whose employment has been terminated
we are unable to see why the subsistence of an effective contract between
the transferor undertaking and the employees is a pre-requisite to a claim
against the transferee undertaking under section 42(4).

It may be pointed out that this plea was not urged in any of the three
Courts below and was sought to be raised befords for the first time. In
our view there is no substance in this plea and it must be rejected.

Mr. Palkhivala also invited our attention to section 42(4) before it was
amended by the Bombay Act XXXIII of 1948. Couansel pointed out that
originaily the Legistature had used the expression “his employer” in section
42(4) : and relying upon that form of enactment, it was contended that the
Legislature had intended that before an employee can make an application,
he had to establish that he was an employee of the employer against whom
the application was made or intended to be made. It was urged that the
Legislature intended by the use of pronoun ‘his’ that if there was no contract
between the employee and the employer, against whom an application was
sought to be made under sub-section (4) of section 42, the Labour Court was
incompetent to entertain the application.

It is unnecessary for us to consider whether section 42(4) before it was
amended, by substitution of the definite article “the” for the pronoun “his”
supports the contention of the new company. According to Mr. Palkhivala,
this amendment was made with a view to bring into line the the provisions
of the Act in view of another amendment made by incorporationg the word
“representative union” and by harmonising the use of the word “employer”
ia the context in which it stood. It is true that by the same amendment the
words “or representative union” were added so as to confer a right to make
an application upon a representative union. But from that circumstance we
are not justified in holding that the expression “the employer’ has the same

meaning and connotation as the expression ‘‘his employer” as originally

used.
It was finally urged that an application for re-instatement cannot lie at

the instance of employees whose employment has been terminated. It is now
e i the day to raise that contention. The question has been finally
adjudicated upoa by the Federal Court in Western India Automobile Associa-
tion v. Industrial Tribunal, Bombay that the Labour Court or the Industrial
Court is competent to reinstate dismissed or discharged employees ;and that
appears clear from the definition of the expression “employee” in section
3(13) of the Bombay Industrial Relations Act. It our view the order passed
by the Labour Appellate Tribunal directing remand of the proceedings to
the Labour Court on the finding recorded by it must be upheld. The ruleis,
therefore, discharged with costs. Costs quantified at Rs. 150,

R—35

too lat
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inil {\pplications 1680 and 16
m.emloned in our judgment in the pri
with costs in both the cases, Costs Rs

81'arc also dismissed for the reasons
“C’Pal‘case, and the rule is discharged
- 150 in each of the applications.

—————_ o

(IN THE Mapny, BuaraT Higy Courrt ]
RAMII RUPCHAND

V.
DISTRICT SUPlﬂ{INTENDENT, WESTERN RAILWAY

Chaturved;, J.

, August 6, 1956,
AYMENT OF WAGES ActT 193
‘ y 6, secT
UNDER SECTION 15 —] URISDICTION O’F oy 1o AND ey JTHORITY ACTING

WEEN. EMPLOYER AND matprper —RIGHT 10 INTERPRET CONTRACT BET-

OF DisTRICT COURT ON AppE GEomon 1y CTUAL WAGES—ORDER
SEC

To Higa CourT—CiviL Procepurg ¢ TION 17—WHeTHER ReVISION LIES

Dere

Civil Revision No. 212 of 1955
Patel for the petitioner.

Mazumdar for the respondent.

JUDGMENT,

This is a revision filed by the petit;
] etitio 11 ;
at Ratlam against an order of the (?: S the ol Who is @ Goods Guard

26th July, 1955, in appeal No. 117 of 1954 settin
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There is no dispute so far as the scale of the pay of the petitioner is
concerned, It will be clear from the following parration that the dispute in
this case is confined to arrears of salary which the petitioner is entitled to
under orders of the President. The petitioner was in the service of B.B.C.1.
Railway before 1931. In the next scale of 1931, all ‘C’ Guards were given
a fixed salary of Rs. 100/- p.m. But when the petitioner was promoted to
Guard grade ‘C’ he was given the pre-1931 scale of pay which was
Rs. 50-5-85-10-105. Subsequently, all the railways in the country were
integrated and the Pay Commission’s recommendations were accepted by the
Government of India which fixed a new scale of pay, hereinafter referred to
as the * Prescribed Scale’.

The pre-1931 Railway servants were given an option to remain in the.
old scale or to opt for the Prescribed Scale. It was mentioned that the last
date of option was 1st May, 1948. The employees were asked to opt before
that date and to mention whether they wouldJike to come to the Prescribed
Scale with retrospective effect from Ist January, 1947, or from 16th August,
1947. The post-1931 Railway servants had no option as the Prescribed
Scale fully applied to them.

Petitioner Ramji did not opt on Ist May, 1948; but he, along with
other Railway servants, held doubts about the application of the Prescribed
Scale This Scale, so far as the petitioner was concerned, was Rs, 60-4-120-
EB-5-170; while the petitioner was already getting Rs. 70/-, Possibly, he
thought he might have to begin from Rs, 60/- if he opted for the Prescribed
Scale. It was represented to the Railway Board that the pre-1931 Railway
servants should first be brought on the post-1931 scale and then should be
asked to opt for the Prescribed Scale. The Railway Board accepted this
representation and notified in the Railway Gazette (Ex. P/l) dated 1ith
November, 1950 on pages 25-26 the following :

“ Extract Para 1 and 3 of Railway Board’s letter No. E47CPC/10 dated
31st March, 49:

“1. The Railway Board have had under consideration the question of
fixation of initial pay in the prescribed scales of railway servants on the
pre-1931 scales of pay in cases where the pre-1931 scales of pay are inferior
to the corresponding post-1931 scales of pay. It has now been decided that
in such cases, the pay that the employee would have been entitled to, on the
post-1931 scale of pay on the date of his coming on to the prescribed scale,
should first be determined on the basis that the pay of such staff might be
assumed to have been fixed on post-1931 scales under 2017-R-1I (F.R. 22)
with effect from the date of promulgation of said scales.

2. Those orders have the approval of the Governor-General.”

A copy of Railway Board’s above letter was sent to the District Traffic
Superindent, Ratlam and others. It was mentioned in that letter dated 19th
August, 1950 that the General Manager under his No. EPC120/50/616 of
8th August, 1950, accepted the following categories as categories in which
the pre-1931 scales are inferior to the corresponding post-1931 scales. In the
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six categories mentioned in this letter, No. 5§ is th
tx:rr;- fl:;ris' in which th‘e petitioner was at th;ti;n?:.c}(;?gvsaznn?clr;?ical (Sje.c.
sxemise atrexjile;ter tl3at " th§re may be a few cases where staff may ?Nni:h :n
xercise a res tse t}:{pu%x; in view of these orders. Their particulars sho 13
be formard tho his office so that fhe General Manager may be approa tl: d
oving hem e [t vt otone o
r No. 711V Goods, dated |8
‘1)2;5(0 Oi‘rcir;e lzt.;l“f%s., Rgtlam to the St.ation Master, Ratlam ;gyssfgzletnt?t;r’
P ot to v Chmekqtloned under revised orders can be fixed provisio lle
ject Lo audit ! echg as shown below against each.” The et'tl' ae ’y
?;emioned. - ﬁlils, oods Guard Ratlam, is shown in this list anpd IIIOD_CY.S
pay can be fixed on st January, 1947 gt
1947 at 112).«; 108. Then the letter concluded in the ’follow?r: 0\3 I?lth August
o 1 N -

e reVise:dseorI;;rSn:Z :nnc:)\;v if they wish to exercise revisegd opl;ic?z; in view

e able me to forward their particulars to the T
, General Local Office, so that the Gen o Trafie
approached for allowing them a chance for revised optforzl”Manager mey be

To this letter th iti i
ber. 1950 the petmo?er replied on a Government form on 7th Novem-
“I want to elec i ;
Ist January, 1947.” ! prescribed scales under revised rules on and from
This will clear iti i
ben 1950, ly show that the petitioner exercised his option on 7th Novem-
In this connection it is useful
November, 1950, which notified the Raitlowar;fggatr?j’sGlZ:tteNNO. 220f 11th
fiatec.l 22nd September, 1950, about the question whetheirth o E47.CP.C/10
mfcnorny of pre-1931 scale over a post-1931 scale should e oty OF
with reference to the post occupied by the employee on tltz e determined
on the date of introduction of the post-1931 scales. It . re.levanc date or
thfz relat.ivc inferiority or superiority of the scalés of Do aid down that
mme'd with reference to the posts which the employe pay Shou.]d b'e deter-
stantive or officiating capacity on 31st December 1936'50S ?Ccupled D sub-
as the case may be, since the application of pre;umptivr >3 August, 1947
em;?loyees in the post-1931 scale of pay had significance ooy o) Pre19s
option of the prescribed scales of pay. only on the date of
Then, for the purpose of compari
grades certain factors were laid dowup ::)ngth:tplt-;-ely%cl sc;ale and post-1931
acFount to determine the superiority of one over the otl(l): @ > laken into
said that once it has been established that it would be mor. Then the order
employee to come on the post-1931 scales of pay before hri: Pfoﬁt.able foran
the prescribed scales, his presumptive pay in the post~19%ay s Ixed in
should be worked out from the date of their introduction o lhscale§ of pay
the date of his option to the prescribed scales. The Board tﬁ - Radway "
staff should then be called upon to send their applications foen Salq ?hat the
benefit of those orders within a period of three months ’;‘;zcgc::?g ‘lhe
. also
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desired for early action for the implementation @f this decision.

It will be obvious that the Railway Board wanted to give another
chance to the employees for revised option and applications were invited
from the employees within a period of three months, that is, by 11th
February, 1951, It was in compliance with this order that the petitioner’s
presumptive pay in the post-1931 scales of pay was worked out and he was
asked to send his application to receive the benefit of those orders.

It appears that after this, some controversy arose, the exact nature
of which is not known, as the relevant papers are not on recqrd, but a copy
of letter No, E830/11/4 dated 27th September, 1952, from RTS (E) BCT to
the District Traffic Superintendents marked as Ex. 27/3 states as follows :

“The question of allowing pre-1931 Guards, who had elected to
remain in the existing scales of pay and who stand to benefit by application
of Board’s orders (published in the Gazette of 11th November, 1950) is still
under correspondence with the Railway Board. To obviate any app;‘ehen-
sion on the part of the Guards concerned, applications of those Guards who
have applied for getting the benefit within the target date of 10th February,
1951 should be acknowledged individually stating that their applications are
on record and will be dealt with on receipt of the Board’s orders, in this
connection.”

Then, Ex. P/4 is 8 copy of Railway Boards letter No. E47CPS/10
dated 15th October, 1952, to the General Manager, CCC. The subject is the
same, that is, “‘post for which pre-1931 scales are inferior to the correspond-

ing post-1931 scales.” Itsays:

«Reference correspondence res
11th July, 1952. The President is

ting with your letter No. E830/11 dated
pleased to decide that the Guards on

pre-31 scale of Rs, 50-105 on the Broad Gauge section of your Railway
may be permitted to exercise an option for coming on to prescribed scales
within two months from the date of issue of this letter. The fixation of pay
should be done pro forma under RS(ROP) Rules, 1947, the actual payment
under the revised rate should be made from the date of exercising the
option.”
This notification is important as much of the controversy in this case rests
upon its interpretation. It is, however, significant to note that this notifica-
tion does not say as to what would happen to those pre-1931 Guards who
had already elected under notification No. 22 published in the Gazette of
11th November, 1950 and who had informed the authority about their
option. It appears, however, that the petitioner Mr. Ramji was asked again
to opt and he filled a form of election of the prescribed scales of pay on

10th November, 1932.

As regards the employees who ha
No. E47CPS/10 dated 19th February,
Board’s letter No. E47CPC/10 dated 22nd
were payable from 22nd September, 1950.

d opted in terms of Board’s letter
1952, it was made clear in the Railway
December, 1952, that arrears
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Last of all, there is in this connection an important letter from the
Railway Board No, E47CPC/10 of 1{th April, 1953, It bears the same
subject, i.e., “post for which pre-31 scales are inferior to corresponding

post31 scales of pay.” It is published in the Central Railway Weck|.
Gazette dated 1st May, 1953, and it runs as follows :

“In modification of decision contained in
letter No. E47CPC/10 dated 22nd December
pleased to decide that the staff who have
contained in the letters of even number dated
19th February; 1952, should be paid arrea
16th August, 1947.”

There is no dispute about the salary of the petitioner under the
prescribed scale, that is, on 1st January, 1947, it ought to be Rs. 108, on 25th
January, 1947, Rs. 112, on 25th January, 1948, Rs. 116, on 25th January,
1949, Rs. 120, on 25th January, 1950, Rs. 125, on 25th January, 1951, Rs. 130,
and on 25th January, 1952, Rs. 135. The Question is only whether he should
get arrears of salary from st January, 1947, or from 7th October, 1950,
when he made an application for option or from 10th November, 1952, whep
he filled in the “election form”, The . Authority under the Payment of
Wages Act held that the applicant must be paid his arrears from st

January, 1947, in accordance with the order of the President published in
Central Railway Weekly Gazette on 1st May, 1953, mentioned above.

The Court of the District Judge did not agree, allowed the appeal
against the judgment of the Authority under the Payment of Wages Act;
and, on the basis of the Railway Board’s letter No. E47CPC/10 dated 15th
October, 1952, held that the actual payment of arrears is to be made from
the date when the applicant exercised his option, that is, from 10th
November, 1952, when he filled in the ‘election form’. The learped Court in
appeal also held that the Authority is incompetent to decide such questions
as has been raised in this case under section 15 of the Payment of Wages

Act. He, therefore, rejected the claim of the petitioner, The petitioner
has come in revision against this order,

The question whether such a revision is ¢
meaning of section 115, Civil Procedure Code,
me. This Court has been hearing revisions agains
passed in appeal under section 17 of the Payment of Wages Act as will be
evident from cases reported in Raj Kumar Mills Lid. v, Inspector, Payment
of Wages M.B.L.R. 1955 Civ. 35; A.LR. 1955 Madh. B. 60 and in Payment
of Wages, Inspector v. Bramhodutta A.1.R. 1956 Madh. B. 152. The view
held by this Court is that the “District Court”’ menioned in section 17 of the
Payment of Wages Act is not a persona designata but a Court and is also one
subordinate to the High Court within the meaning of section 115 Civil
Procedure Code.
_ Mr. Muzumdar, learned counsel for the opponent contended that
such a question as has been raised in this revision petition cannot be investj-

para. 2 of Railway Board’s
» 1952, the President has been
been benefited by the orders
22nd September, 1950, and
rs from Ist January, 1947, or

Ompetent or not within the
has not been agitated before
torders of the District Court
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e Payment of Wages /?Ct' In my OCE)II;)IOII;}
is no substance in this contention. In A. V. D Cgs-ta v. B.C. Pa
oss] 8 121 at p. 126 the Supreme Court obser've : -
193517 F.J"R‘ .oc entered into the contract of service, say by correspon
e P : is to be determined with reference to ‘the letters that
dence and the col ¢ it may be open to the authority to decide the contro-
passed between the \lvhat the terms of the contract with reference to those
versy and ¢ "9;“ employee were to say that his wages were Rs. 100 pl:r
letters were. But | ar: ally received as and when they fell due but th_ath e
montt Whlc}'l ” achli] her wages if his claims to be placed on the hig er
would be encile” tlo bein recognised and given e.ffe.ct t'o,.that would not, in
bt o 'scigimle;e 1;.amatter within the ambit of his jurisdiction.
our opinion,

The authority has the jurisdiction to decide what actually the terms
“The au

betw i termine the
i were, that is to say, to de

0o een the parties ere, th : .

' thewcomra(l;t ttille authority has nojunsdlctlon to determine the question

actual wages; bu

of potential wages.”
In this particular case the

gated by the Authority under th

re is no question of potential wages. I lii‘:hnatztﬂt;

i laborate enquiry with the object of determining as e e
enter Into an ¢ but the question is to ascertain what the wage o
wages ought to be, ‘;. and. for determining the actual wages the aut ority
petitior‘ler'ac.tuall)’ a;n’strue,the terms of the contract am_d to determ::::
has jgrldet:l(é)f tt?lec'contract an amount X or an amount Y is payable to
whether un

employee as Wag=" f the Supreme Court, I do not think there can be

decisions o me & _ ore. repel the
Af'ter tclzlc(:ntention raised about this point, I'would, therefore, rep
any serious

first contention of Mr. Muzumdar.

i f the case, Mr.
As .regardi;‘;er:fs Eailway Board’s letter No. E47CPC/10 dated 15th
which 1s a ¢

he thinks that the order re{ated
October, 3 t(?e ?vflze;?dl\gg?:dg?tzt::(list May, 1948, for the_ prescfnbed
- prC-193.1 Guarl y ly laid down that in such cases the fixation o pﬁz
seales A et ;arﬂ{act from 1947, but that the act.ual payment under t
oLl e esh WIltd le):e made from the date of exercising the option. oc
revised sca.lc hoe el urges that the Railway Board’s letter .No. E47CPC-
e learnefi 0011;253 which is published in Central Railway Weekly
10 of [1th Aprs Ma ,1953, refers to ““the staff who have been benefited
Gazeue dated |& 'nz;i in the letters of even number dated 22nd September,
by the ordet contgluary 1952.” It does not refer to the Guards for whonll1
1950, and 1%%0 Fedrbeen’madc in the Railway Board’s letter dated .ISt
a special 07eer h; my opinion, this contention is devoid of force. Rall;vz:(})'
Ocm:er,l 13:;25' of r2]2nd September, 1950 and 19th February, 1952, referre
Board’s le . _ i s,
- ﬂ;C Siixﬁsl: cll:t(i:rlf ttlileer[: eisl92:13tl>s§>31utely no referenc,ie9 ;cl) tlcl;euiarzts;hatl:hiz
’ ean ilway staff (excluding pre- ). s
‘s'taf'fi,ié:re:l::)ﬂi:t[: ‘:hoatth tel:elziltl);c)tl in evc(:r_y letter was * post for which pre
signi

Muzumdar relies upon Ex. P/4
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1931 scales are inferior to the corresponding post-1931 scales.” The orders
of the Government modifying previous ones have been varied from time to
time according to the contingencies which arose, or, according to the
difficulty which was experienced.

In my opinion, all these various orders should be read as a whole and
the latest declaration must be accepted as the final intention and purpose.
If taken in this way, I have to come to the conclusion that she later order of
the President has annulled all the inconsistent orders of former dates. In
fact the order of the President mentioned in the Railway Board’s letter of
11th April, 1953, must be construed as a repeal of the older and prior order
by implication. Moreover, the Court has to suppose that the Government
have a consistent design and policy and intend nothing that is inconsistent
or incongruous.

A Government order cannot be expected to be discriminatory. Courts
cannot suppose that the Government wanted that the pre-1931 Guards should
be deprived of the advantages which they allowed to the other pre-1931
Railway staff.

Mr. Muzumdar vigorously argued that the general rule, that prior
statutes are held to be repealed by implication by subsequent statutes if the
two-are repugnant, does not apply if the prior enactment is special and the
subsequent one is general. This, no doubt, is true; but it has been observed
at page 352 in Craies on Statute Law {5th Edition) that this rule must not
be pressed too far. .

.-If a special enactment and a_subsequent general Act are absolutely
repugnant and inconsistent with one another, the Courts have no alternative
but to declare the prior special enactment as repealed by the subsequent
general Act. In all such cases, the legislative intention, rather than
grammar or letter of the enactment,is the determining factor. If the
intention is found to be to sweep away all previous orders and to establish
one rule for all Railway employees, that will be sufficient to get rid of any
previous special order relating to pre-1931 Guards.

The Railway Board’s letter No. E4A7CPC/10 of 22nd December, 1952
clearly begins with the following words: ’ ’

“Reference your letter No. CPC/52/OPN/19/42 dated 11th October

1952. The Board is considering the question of granting a general Optio[;
to the Railway servants and the decision in the matter will be communicated
to you as soon as arrived at.”
It is, in this reference that the whole correspondence has to be looked at
This letter was issued clearly seven days after the Railway Board’s letter of.'
15th October, 1952, and the intention was that ail the previous orders
including those of pre-1931 Guards would be reconsidered.

This leads me to the conclusion that the President’s subsequent order
of 11th April, 1953, was intended to establish one rule for all pre-1931
Railway employees (including Guards) whether they opted before 1st
May 1948 or afterwards,

[To be reprinted]
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I bave already observed in para. 4 above that the petitioner had
already exercised validly his option on Tth November, 1950. He had
informed the relevant authority of his election and that was sufficient. To
fill in an “‘election form’ was not necessary as it had not been prescribed
anywhere, It was in compliance with Railway Board’s letter Nq. E47CI?C/10
dated 22nd September, 1950, that the petitioner’s presumptive pay in th.e
post-1931 scales of pay was worked out and he was askfad to send his
application to receive the benefit of these orders. In fact,'he is one of."the
Railway staff who has been benefited by the orders contained in Railway
Board’s letier dated 22nd September, 1950” within the meaning of the
President’s orders contained in the Railway Board’s letter No. E47CPC/10
of 11th April, 1953. o

In this view of the matter, I would set aside the order of the District
Court and restore that of the Authority under the Payment of Wages Act.

No order as to costs.

-
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