CNa L R e Fanllisy

3 ("%
£ Y
o PR

¥ § 4
- .
. 3 SV TR

b3 S 2

2,
T
N
rY



0. 5376

oo AII—-PART VI -~ & 1st JUNE 1957
- o . ’ " U oO ‘\,0 o
TR INDIAﬁ °

FACTORIES: . C‘JRNAL

A FORTNIGHTLY JOURNAL OF THE LAW RELA.SING 419
FACTORIES, LABOUR, WORKMEN'S COMPENSATION,
. IN%U’STRIAL DISPUTESO EMPLOYEES’ INSURANCE,
PAYMENT OF  WAGES. PROVIDENT FUNDs,
LAW REGULATING WORK 1(1;1 mings efc.

WITH ’ )

The Acts, Ordinances, Rules and Notifications passed by the Central
Government and the State Governments, Q
and Reports of Cases and Awards.

CHIEF EDITOR :

A. N. AIYAR, B.A,, B.L.,
Senior Advocate, Supreme Court, )

Editor, ‘Income-tax Reports’ and ‘Company Cases'.
\.\‘\ﬁq >

EDITOR :
T. A. RAJ GOPAL, B.A., B.L..
Advocate, Madras High Court.

.

Maode of citatiott of Reports [1957-58] 12 F.J.R»
* . )

Annual Su‘bscnptlon Rs. 32 only (Foreign: 50sh.) -
Single parts are not sold separately.
Non-recexpt of parts must be intimated within 15 days of the due date.

@ L)

5" . LAWS OF INDIA PRIVATE LTD.,
' “GARAYANAGAR, = = MADRAS-17.

K%m&,w%:&?
NV 5 B

AW LU TEN

e



THE
INDIAN
FACTORIES JOURN

Vor. XII] : st JuNE, 1957. [PART VI
CONTENTS
, PAGE
STATUTES SECTION (pp. 65—92)
KERALA
The Kerala Industrial Disputes Rules, 1957. ... 65

REPORTS OF CASES
CUMULATIVE TABLE OF CASES REPORTED (Parts I to VI)
' SUPREME COURT

Hooghly Jute Mills v. Their Workmen . 2-64
Newspapers Ltd. v. State Industrial Tribunal, U.P. ... 4-1929
Pratap Chandra Sen v. Commissioner of Labour, Bihar ... 5-164

HIGH COURTS

*Divisional Superintendent, Northern Railway, Delhi v. Mukand Lal ... 182
Hindustan Times Ltd., New Delhi v. Chief Commissioner, Delhi and

- others .. 3-105
Hotel Imperial, New Delhi v. Chief Commissioner, Delhi and others ... 2-67
Joseph Sam v. Caltex (India) Ltd., Madras. ... B-149
Punjab National Bank Lid. v. Ram Kanwar and another e 2457
Poona Mazdoor Sabha v. G. K. Dhutia ... 5-169
Ram Lal-Gura Mal Textile Mills v. Regional Provident Funds Commis-

sioner, Punjab ... 4=115
C. B. R. Ratnam and Company v. D. Ekambaram ... 4-117
Ratnam and Company v. Their Workmen ... 5-156
#*3hambu Nath & Sons Ltd. v. Additional Industrial Tribunal, Delhi ... 203
Sat Pal v. Sahgal and Company .. 249
State of Punjab v. B. D. Meattle e S e 4-113

o [T
*Asterisks denote cases reported in this ffart. . Bold figures indicate part-uumber,



1

. PAGE
Superintendent of Collieries, Giridih v. Deputy Commissioner, Hazari-

bagh and others , .. 2-89
Trustees of the Port of Bombay v.Their Workmen ... 4-122
Trichinopoly City Co-operative Bank Ltd. v. Additional Commissioner

for Workmen’s Compensation, Madras ... 5-168
Travancore Mineral Workers’ Union v, Government of [ndia. ... 5-180
E. Thillai Natarajan v. C. P. Fernandes. ' 5-174
Union of India v. Babu Lal : 2-54
Workmen of Sagar Talkies v. Odeon Cinema ... 5-153

LABOUR APPELLATE TRIBUNAL OF INDIA

Bathgate & Co., Ltd., Caleutta v. Their Workmen 1-27
P. T. Jokn v. Kanan Devan Hills Produce Co., Ltd. 4-140
Rohtas Sugar Ltd. v. Mazdoor Seva Sangh, Dalmianagar 1-30
Serampore Ballykhal Bus Workers’ Union v. Ghosh Brothers and

others 1-26

AWARDS

Workers of Uma Art Press, Calcutta v. Uma, Art Press 1-1
Ahmedabad New Textile Mills Co., Ltd. v. Textile Labour Alsociationm 1-17
Bacha Pandey v. Purtabpore Concern Litd. 2-46
Bengal Fine Spinning & Weaving Mills Ltd. v. Sunil Chatterjee 3-92
P. C. Das v. Assam Qi) Company ILitd., Digboi 1-39
Empire Bone Mills v. Their Workmen 2-42

Howrah Motor Accessories Agency (Private) Litd. v. Ram Krishna, Bo'a.e' 3-95
Kalicharan Kundu and Janaki Nath Kundu v. Thejr Workers 3-85
Kalyanbhai Muljibhai v. New National Mills Co., Ltd., Ahmedabad 4-143
Kumara Pillai and others v. Harrisons & Crosfield Ltd., Quilon 3-111
Lever Brothers (India) Ltd., Calcutta v. Thejr Workmeln 3-77
*P. 8. N. Motors Ltd., Trichur v. Their Workmen.

Poddar Automobiles v. Sadhan Chandra Ghosh ll-g?
Ravatsing Hirsing v. Asarwa Mills Ltd. (No. 2), Ahmedabad. 5-146
Spence Limited, Calcutta v. Their Workmen A 3-90
Shree Luxmi Tannin Extract Factory v. Their Workmen 3-1092

Sri Nath Pathak v. Punjab National Bank Ltd. 2-51

S. Vardan and others v. Hyderabad State C i
' . o-operative Bank, . -
Workmen of Sri Sureka Mills & Co. v. Sri Sur:ka Mil?s &agl: - llfg

CUMULATIVE INDEX TO REPORTS OF CASES (Parts I to VD)

Appegl——Appeal to Appellate Tribun
reinstatement—Whether lieg—
on question of fact

al—Appeal from award refusing

or L When award of Industrial Tribunal

n~ ‘ 0 mterfe.red with—Industrial Disputes (Ap-
rtonrotuftdebintepn Mo, . 2
A‘.@ @dte wsgs_ri\(hqrt

R ™. Bold figures indjcete part number,

s'.\‘ | TN T
96l _ ‘
7 , XEveay A Wit
- YA XY

Qg .83 ‘3 )% » /

it

PAGE

Badli Worker—Nature of employment—When entitled to work—

Claim for compensation for failure of employer to provide work—

Whether sustainable . 1217
*Bonus—Award of—Principles— Claim for bonus when surplus profits
not available—Whether justified—Profits of preceeding or succeed-

ing year—Whether relevant. e 192
Closure—Bona fide closure of establishment— Whether ‘‘retrench-
ment’'—Workmen, whether entitled to benefits of retrenchment—

Industrial Disputes Act, 1947, sections 2(co) and 25F. . ...5-156
Conciliation officer—Duties of—Whether discretionary—Discre-

tion to be exercised legally-—Industrial Disputes Act, section 12 ...5-169
Conditions of Service—Notice for termination of service—
Common law right —Termination of service on bona fide closurs of
establishment—Award of one months’s wages in lieu of notice—

Whether justified ...5-156
Discharge—Notice of—Service by affization on notice board—Whe-
ther sufficient service—Proof of service e 11

Dismissal--Dismissal of workman without holding enquiry—Duty
of Industrial Tribunal to go into merits and decide on propriety of
diemissgal .. 2-42
——Dismiseal not based on proper evidence—Relief—Reinstatement
—Alternative relief where reinstatement would not be conducive

to industrial peace. o 147
—-—Miseonduet—Dismissal after due warnings—Workman continuing
to be inficient—Dismissal, whether justified ..4-140

——Wrongful dismissal—Relief—Reinstatement not conducive to
industrial peace—Award of compensation depending on financial
position of concern. :

Employees' Provident Funds Act, 1952, section 19-A—Scope
of—Removal of doubt or difficulsy by Central Government—Whe-
ther Government should give notice to party affected before issuing
directions—Remedy of aggrieved employer 4115

‘Industrial Dispute'—Meaning of— Individual dispute’ not taken
up by union of workers—Whether ‘industrial dispute’—Reference of
individual dispute by appropriate Government— Validity—Rimedy
of aggrieved party. ... 4-129

——Cessation of —Private settlement—Whether ends dispute—Settle-
ment under section 13, Industrial Disputes Act—Effect—Whether
dispute can be raised about matters covered by settlement. ...5-169

——Moeaning of —Hssentials—Dispute Between Employer and workman
—Workman’, meaning of —Tests—Lease of establishment to new
management— Workmen of old management whether workmen of new
management—Dispute with new managemeut—Whether ‘Indus-
trial Dispute”—Industrial Disputes Act, 1947, sections 2(k), (s)
and 10. ...5-153

——Reference of dispute by Government to Tribunal—Existence of
dispute, whether can be questioned—Description of parties and
points of dispute—Reference in wide terms—Whether valid—Ipdus-
trial Disputes Act, 1947, sections 2(k) and 10(1). ... 2-67

*Asterisks denote cases reported in this part. Bold figures indicate part number,
1]

141



PAGE
Industrial Disputes Act, 1947, Section 2(a)—'Appropriate Gov-
ernment’'—Controlled Industry—When Central Government i8

appropriate Government for controlled industry ...3-102
——Section 2(j)—'Industry’, meaning of —Whether includes ‘agricul-
tural farm’—Applicability of Act to ‘agriculture’. ... 2-46

——Section 2(k)—‘Industrial dispute’, definition of—'Tadividual dis-
pute’ taken up by trade union, whether ‘industrial dispute’—Dis-
missed employes, whether can raise industrial dispute regarding
reinstatement.

——Section 2(s)—'Workman'—Definition of—Salesman, whether
workman, 3-77

ves

——Section 2(k) and (s) -'Industrial dispute’—Definition of-—Dis-
pute as to reinstatement of dismissed workman, whether ‘industrial
dispute’—Dismissed employee, whether ‘workman'—Individual dis-
pute taken up by trads union of workmen-—Presumption—Absence
of threat of action by workmen, whether relevant ...3-106

——Section 2(s)—'Workman’, definition of—'Workman’ and ‘inde-
pendent contractor’ distinguished—Tests— Effective control over
work 3'85

——Seoctions 10{1) and (2)—Reference of dispute to Industrial
Tribunal—Reference under section 10(2) —Essentials—Only one
party applying for reference —Reference under section 10(1)—Whe-
ther justified. ...5-180

——Section 19(6) —~Termination of award—Essentials—Fresh dis-
pute on same matter as subject of existing award—Whether can be
raised — Res judicata, bhow far applicable to proceedings before
Industrial Tribunals, e 3-77

——S8ection 25-1—Scope of —-Powers of appropriate Government—
Right to order recovery when liability of employer and amount of
compensation has not been determined—Whether Government can

ascertain liability of employer—Proper remedy of workman .. 4-117
——Sections 33 and 33-A —Scope of—Branch Manager of concern

demoted as ledger-keeper—Whether contravention of section 33—

Position of employee on date of alleged contravention of section 33

that of an officer—Whether complaint under section 33-A lieg—

Workman wilfully avoiding joining duty as ledger-keeper—Whether

guilty of misconduct— Application under section 33 for permission

to dismiss workman, whether lies ... 3-05
— —Sections 33 and 33-A—Workwen ‘concerned in dispute’, Mean-

ing of —Reference of dispute relating to dismissal of specified work-

men —Other workmen, whether 'concerned in dispute’-—Whether

entitled to complain under section33-A—Award held void onappeal

for waat of jurisdiction—Effect — Applicability of section 33 o 1-16
——Sections 33, 33-A— Workman ‘concerned in dispute’, meaning

of—Claim for bonus by certain workmen referred to Tribunal—

Other workmen, whether ‘concerned in the dispute’—Transfer of

workman—Whether contravention of section 33 <. 1-21
——>Sections 33 and 33-A—Tribunal superseded by new Tribunal

—Dispute referred afresh to new Tribunal— Contravention of sec-

tion 33 during pendency before old Tribunal—Whether new

Tribuoal can ectertain complaint under section 33-A ... 1-39

*&sterisks denote cases reported in this part. Bold figures indicate part number.

PAGE

——Sections 33 and 33-A—'Workman concerned in dispute'—
Meaning of—Temporary workman not. party to. fllspute .before
Tribunal—Likely to be affected in seniorlty, by decxguon.of dispute
— Whether 'workman concerned in dispute —Termmut;l_on of ser-
vices of temporary workman—Whether contraveunes section 33 .. 2-51

Industrial Disputes (Appellate Tribunal). Act, 1950, sec-
tions 22, 29—S8cope of—Ot’fencee——Essephals—Mex}s rea—Con-
cern running at continuous loss—Termination of service of 'work-
men during pendency of proceedings before Appellate Tribunal
without permission of Tribunal-—Whether offence. R ...4-113

trial Tribunal—Jurisdiction—Motor transport industry—

Ind%i:ference of dispute relating to “‘wages”’—Whether Tribunal can
deal with claim for wages for days when workers have to attend ab 135
police court

———Jurisdiction—Reference of dispute hy.vaernmanputy ,oi
Tribunal to ensure that matter refsrred is ‘industrial dlsgute—
Reference of dispute as ‘industrial dispute’, whether conclusive ... 3-85

——Jurisdiction—Reference of dispute by Govermx.)ent——Whether
conclusive as to nature of dispute—Right of aggrieved party to

show that dispute referred was not ‘industrial dispute’. ) ...4-129
i i i to workmen
~——Proceedings—Costs—Granting of_ leave with pay )
attznding Tribunal—Whether debitable to leave account ... 1-30

— ings—Judici ture of—Right to direct employer to produce
- [1::3:::;;:5: ofJulg;:;ﬂg:‘s——Righb togdi.rect employer to sea}'ch ovi-
dence for workmen’s case--Industrial Disputes Act, 1947, section 11(3) 2-57
*___ Procedure—Discovery and inspection of dgcumepts—TWhether
Tribunal can follow its own procedure-—-Provismps in Civil Pro-
cedure Code, 1908, how for applicable—Industrial Disputes Act,
1947, Section 11 (1), (3) f
—Juriadietion—Claim by badli worker for compensa-
Lab?i‘;rrx g?‘flaﬁurg?fﬂssx;ig;er??lg?veywork—thther fall.s within
jurisdiction of Labour Court—Bombay Industrial Relations Act,
1646, sestion T8, Beboc” I}i[f than 45 d A licabili.t;
ion—Lay-off for more than 45 days—App
Lay-t)cf){:;c_:‘bci}::l;g?éag:*gsmo (g), Industrial Disputes Act, 1947—Quan-
tum of compensation ..3-111

203

1-17

Madras Shops and Establishments Act, 1947, sections

i issi i tain questions

51 —Right of Labour Commissioner to decide certai
gxlls,,lly under section 51 — Whether overrides jurisdiction of other
authorities—Right of appellate authority under_ gection 41 (2) to
decide whether Act applies to person concerned in appeal. ...5-149

i - i i tion 6 .

__Sections 6 and 41—Ezemption of establishment under sectiol

c?uerti:ng pendency of appeal under section 41-—Ef_fect;-—Jurlsdlctlon
of appellate authority to continue appeal proceedings. . 158

Minimum Wages Act, 1948, sections 13(c) and 30—Scope
of—Right of appropriate Goveromeni to provide for wages for
Sundays—Minimum Wages (Central) Rules, 1950, rules 22, 23,
Form [X-A—Rule 23, whethsr provides for payment of wages for
Sundays—Form IX-A containing provisions heyond matbers tapecl-4-l22
fied in rule 22—Validity- N

* Asterisks denote casoes reported in this part.  Bold figures indicate part number,



vi

. . PAGE
MlsqoqduCt*Punlshment—Compliance with principles of nabural
justice ——E.lsseu.tia.ls«Wribbeu charge-sheet whether necessary—
Opportunity given to workman to explain his conduct—Workman
m'ember of Committee of trade union—Whether action taken against
him amounts to victimisation 3-92
———Workman persisting in negligent conduct in spite of i
and warnings — Habitual negli — Di punishments
Whether justified. ligonce — Discharge of workman-—s-lm
_~—Serious allegations by workman against senio i i -
nal court—‘-Dismissal of criminal proceedings If.:rmg;?;zaei??ogli;-
nant—Action of workman, whether misconduct—Dismissal of w?)rk-
man, whether justified—Workman also official of Trade Union—
Whether liable to disciplinary action mios 2-46

——Workman refusing to obey order of empl
, 3 ployer—Wheth
can judge legality of order of employer—Proper rameg; v;;)réfral.:
man agalqsh illegal order—Dismissal for deliberate disobedience of
employer's orders— Whethet justified 4-143
——Workmen guilty of bringing false char i :
ort . ges against manager in
criminal court—Wheth i femni g
O astifiod er serious misconduct—Dismissal, whethe-
Payment of W_ages Act, _1936, section 15—Authority appoi;'t.
ed under section 15—Jurisdiction of—Cannot decide on mere guess
or speculatlon——Dedugmon of bonus illegally paid to workman—
-Wh'etk‘xer. attracts section 15 of the Act—Whether Authority h
jurisdiction to prevent employer from deducting such ill ? a?
ments from wages tilegal pay 2.59
Punishment—Misconduct by workman— Acti -
! 1 an—Action &
cal‘lln.g for explanation and holding enquﬁyo_bg‘f;]:.n ?nl!; sfter
principles of natural justice — Effect ¢ to follow
Punjab Trade Employees Act, 1940 !
. . ! , 5@ ! -
mer.cla.l estgablxsbment', meaning of—Person wo?lt:ig;asmsr)tis Gou':
hosiery mill—Whether entitled to privileges admissible unde{:tl Au:; 2-49
Retrenchmentj-Com.pensation—Claim for benefit under Ch .
V-A, In.dust;'rlal Disputes Act and also under award—V l_d*}pter
Industrial Disputes Act, 1947, sections 25-F and 25-J—E§eébl§§— 3-90
——Compeqsatlon—jProvision for payment of gratuity on termi t'm
of gervice—Claim for compensation under section 25-F, I dmatlfui
Disputes Act, '1947, also—Whether jushiﬁed—[ndushr"l li)'us ra
Act, 1947, sections 25-F and 25-J. 1 Disputes

Settlement—Private settlement between parties to industrial disput; e

—Whether ends industrial dispute—Jurisdicti N

Qfﬁqer to record such settlement—Indu:lbig;(;t‘g?s oft Coneciliation

gections 12, 19 (2). putes Act, 19475 ”
*Strike—Wages for strike pericd—Principles— o ...8-1

__Workmpn Resorting to force and viglezcel_f%"l“;i“lgdf]uetlﬁed strike

strike period— Whether justified. or wages for

2-42

1-7

Sugar Industry—Dispute regarding allow .. 192
Whether ‘industrial dispute’—Award ofatzl‘gzat;?lisne: z.(i?&l Workmen—
gkilled workmen—Whether justified—TLeave and h l'd°"'&nce to un-

nent and sassonal workmen olidays for perma=
; 1-30

*Agtorisiks acnote cascs reporsed in vhis p. Boid
I art.  Boid fgures inai
$ INGicates pary numi
umber

yil

Suspension—Railway servant—Wages for period of suspension—
Peduction from wages prescribed by Rules—Claim for recovery of
deduction under Payment of Wages Act, 1936—Applicability of
Payment of Wages Act, 1936, .
*_—Wages for period of suspension —Conditions of service providing
for suspension—Certain allowance fixed for period of suspension
—Right of employee to claim full wages for period of suspension ...
Welfare Officer—Personnel Officer appointed before provisions regar-
ding welfare officers brought into force— Whether becomes welfare
officear—Transfer to mine under same management—Eﬁecb—Privi-
leges as welfare officer under Factories Act, whether continue—

.5-174

182

Tactories Act, 1948, section 49. ...5-164

Workmen’s Compensation Act, 1923, section 11(6)—'Re-
gularly attended by a qualified medical pracbibioner’—-Meaning of—
Refusal by injured workman to accept treatment of specialist
offered by employer-—Subsequent treatment by ordinary qualified
medical practitioner—Right to compensation

o ———

+Asterisks denote cases reported in this part. Bold figures indicate part number.

2-54



1957-58) KERALA INDUSTRIAL DISPUTES RULES, 1957 65

THE KERALA INDUSTRIAL DISPUTES RULES, 1957.
Notification L1-27586/56/DD dated, Trivandrum, 9th March, 1957*.
In exercise of the powers conferred by Section 38 of the Industrial Dis-
* putes Act 1947 (Central Act XIV of 1947) the Government of Kerala hereby
makes the following rules the same haviog been previously published as

required by sub-section (1) of the said Section. These rules will come into
foree with effect from 10-3-1957.

PRELIMINARY.

1. Title and applications :—(1) These rules may be called the Kerala
Industrial Disputes Rules, 1957.
(2) They extend to the whole of Kerala State and shall also apply in
relation to all industrial disputes, concerning any industry, business and
undertaking carried on by or under the authority of the Government.

2. Interpretation :—In these rules, unless there is anything repugnant

in the subject or context—

(a) ‘' Act” means the Industrial Disputes Act, 1947 (Central Act
X1V of 1947);

(b) ' Chairman’’ means the Chairman of a Board or Court or, if the
Court consists of one person only, such person ;

(¢) " Committee’’ means a Works Committee constituted under sub-
section (1) of section 3 of the Act;

(d) “form’” means a form in the Schedule to these rules;

{e) “‘section’ means a section of the Act;

(f) With reference to clause (g) of section 2 it is hereby prescribed
that in relation to an industry carried on by or under the authority of a
Department of the Government, the officer in charge of the industrial
establishment shall be the ‘employer’ in respect of that establishment.

PART I

Procedure for Reference of Industrial Disputes to Boards of Conciliation,
Courts of Enquiry, Labour Courts and Industrial Tribunals.

3. Application :—An application under sub-section (2) of section 10 for
the reference of an industrial dispute to a Board, Court, Labour Court or
Tribunal shall be made in Form A and shall be delivered personally or for-
warded by registered Post in triplicate to the Secretary to the Government in
the Department of Labour, Trivandrum. The application shall be accom-
panied by a statement setting forth—

(a) the parties to the dispute;

(b) the specific matters in dispute; .

(c) the total number of workmen employed in the undertaking
affected ;

(d) an estimate of the number of workmen atfected or likely to he
affected by the dispute; and

(e) the efforts made by the parties themselves to adjust the dispute,

*Kerala Gazette, 12-3-57, Pt. I, Sec. IV,
8—10
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4. Attestation of application :—Th
accompanying it shall be signed—

[Vor. XII

e application, and the statement

(a) in the case of an employer by the employer himself, or when the
employer is an incorporated company or other body corporate
manager or other principal officer of the Corporation:

(b) in the case of workmen, either
trade union of the workmen,

by the agent, *

by the President and a Secretary of

or by five representatives of the workmen

duly authorised in this behalf at a meebing of the workmen held for the

purposs.

‘ 5. Notification of appointment of Board, Court Labour Court
Tribunal :— The appointment of a Board, Court, Labour, Court or Tribl’l

together with the names of persons const

Court or Tribunal shall be notified in the Ofti

6. Notice to parties to nominate representatio
proposes to appoiut & Board, it shall send a notjce
requiring them to nominate within a reasonable

them on the Board.

(2) The notice to the employer sha]|

personally, or if the employer is an
corporate, to the agent, manager or other
body.

or
nal

ituting the Board, Court, Labour

cial Gazette,

incorpor
prineipa,

(3) The notice to the workmen shalj be sent—

(a) in the case of workmen who are me
President or Secretary of the trade union ; and
(b) in the case of workmen who are no
any one workman who has attested the applic

and in this case & copy of the notice shall ajg
shall display copies thereof on potice boardg
main entrance to the premises of the establig

PART

ation made under

In & conspicuous m
hment,

I1

ARBITRATION AGREBMBNT

7. Arbitration agreement :—Ay arbitration agreement for the reference
e reler

itrators shal] be made in form C

of an industrial dispute to anarbitrator o

and shall be delivered personally or forwa
cate to the Secretary to the Government

Trivandrum, the Labour Commissioner,

» Officer concerned in the Department of La

8. Atiestation of the arbitration 4

r arb

rded by registered

Trivandrum
bour.

es:—(1) If the Government
In form B to the parties
time persons to represent

be sent to the employer
ated company or a body
I officer of such company or

mbers of & trade union, to the

t members of g trade union, to

rule 3;

0 be sent to the employer who

anner af the

Post in tripli-

in the Department of Labour,
and the Conciliation

greement: . .
shall be signed— ent:—The arbitration agreement

(a) in the case of an employer, b

employer is an incorporated Company or
manager, or obher principal officer of the

y the employer himgal
other body GoTporate
Corporation ;

f, or when the
by the agent,
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(b) in the case of workmen, sither by the President and Secretary of
& trade union of the workmen or by five representatives of the workmen duly
authorised in this behalf at a meeting of the workmen held for the purpose.

PART 111

PowEeRs, PROCEDURE AND DUTIES OF CONCILIATION OFFICER, BOARDS,
CourTS, LABOUR CoURTS, TRIBUNALS AND ARBITRATORS.

9. Conciliation proceedings in public utility service :—The Conciliation
Officer, on receipt of a notice of a strike or lockout given under rule 71 or
rule 72, shall forthwith arrange to interview both the employer and the
workmen concerned with the dispute at such places and at such times as he
may deem fit and shall endeavour to bring about a settlement of the dispute
in question.

10. Conciliation proceedings in non-public utility service:—Where the
Conciliation Officer receives any information about an existing or apprehend-
ed industrial dispute which does not relate to public utility service and h:
considers it necessary to intervene in the dispute, he shall give formal intima-
tion 6o the parties concerned declaring his intention to commence conciliation
proceedings with effect from such date as may be specified therein.

11. The conciliation officer may hold a meeting of the representatives of
both parties jointly or of each parby separately.

12. Theconciliation officer shall conduct the proceedings expeditiously
and in such manner a8 he may deem fit.

13. Place and time of hearing:—The sittings of a Board, Court, Labour
Court or Tribunal or of an Arbitrator shall be held at such times and places
as the Chairman or the Presiding Officer or the Arbitrator, as the case may
be, may fix and the Chairman, Presiding Officer or the Arbitrator, as the case
may be, shall inform the parties of the same in such manner as he thinks fit.

14. Quorum for Boards and Courts:—The quorum necessary to
constitute a sitting of a Board or Court shall beas follows :—

(i) in the case of a Board— Quorum
where the number of members is 3 2
Where the number of members is § ‘ 3

(ii) in the case of Court—
where the number of members is not

more than 2 1
Where the number of members is more

than 2 bub less than 5 9
whore the number of members is 5 or more 3

15. Evidence:—A Board, Court, Labour Court or Tribunal or an
Arbitrator may accept, admit or call for evidence at any stage of the proceed-

ings before it/ him and in such manner as it/ he may think fit.
t

/
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16. Administration of oath :—Any member of a Board or Court or

Presiding Officer of a Labour Court or Tribunal or an Arbitrator may
administer an oath.

1'7. Summons :—A summons issued by a Board, Court, Labour Court,
or Tribunal shall be in form D and may require any person to produce before
it any books, papers or other documents and things in the possession of or
.under.the.conhrol of such person in any way relating to the matter under
mv‘esmgatlon or adjudication by the Board, Court, Labour Court or Tribunal
which the Board, Court, Labour Court or Tribunal thinks necessary for the
purposes of such investigation or adjudication. !

. }8. Service (.)f summons or notice :—Subject to the provisions contained
in rule 20 any notice, summons, process or order issued by a Board, Court,
Labour Court or Tribunal or an Arbitrator, empowered to issue such notice,

F;lmmons. process or order, may be served either personally or by registered
ost.

19. Description of Parties in certain cases :—Whera in any proceeding
before a Board, Court, Labour Court or Tribunal or an Arbitrator pthere are
numerous persons arrayed on any side, such persons shall be :iescribed as
follows :

(1) all such persons as are members of any trade union or association
shall be described by the name of such trade union or association; and

(2) all such persons as are not members of any trade union or assoecia-

hio? shall be described in such manner as the Board, Court, Labour Court or
Tribunal or Arbitrator, as the case may be, may determine

' 20. Manner of service in the case of numerous persons as parties to a
dispute:—(1) Where there are numerous persons as parties to any proceeding
before a Board, Court, Labour Court, Tribunal or an Arbitra.tos and such
persons are members of any trade union or association, the service of notice
on the Secretary or where there is no Secretary, on the principal ?_f' : f
the trade union or association shall be deemed to be service on Euchop:aiz:nso

(2) Where there are numerous i
persons as parties to any proceedings
before a Board, Court, Labour Court or Tribunal or an Arbitrat:r and such

persons are not members of any trade union or agsociation, the Board, Court,
’

Labour Cour.t‘. or Tribunal or Arbitrator, as the case may be shall, where
personal service is not practicable, cause the service of any notice t;:b; wm:de

by affixing the same at or near the mai
concerned. main entrance of the establishment

(3) A notice exhibited as mentioned in sub-rule (2) shall also b s
e consi-

dered as sufficient in the case of such
workmen a )
found. s cannot be ascertained and

21. Procedure at the first sitting :—A
-—At the first sitti
Labour Court or Tribunal the Chairman or the Presi;‘i:;“ggc;BO”‘:}'lCO“”-
", a8 the case

may be, shall eall upon the parties in such X
their case. order as be may think fiz to state
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22. Board, Court, Labour Court, Tribunal or Arbitrator may proceed
ex parte :—If without good cause shown, any party to proceedings, before a
Board, Court, Labour Court, Tribunal, or Arbitrator fails to attend or to be
represented, the Board, Court, Liabour Court, Tribunal, or Arbitrator may
proceed as if he had duly attended or had been represented.

23. Setting aside ex parte decision :—(1) The Board, Court, Labour
Court, Tribunal or Arbitrator may for sufficient cause set aside after notice to
the opposite party the ex parte decision either wholly or in part on an appli-
cation made within fifteen days of the ex parte decision. The Board, Court,
Labour Court, Tribunal or Arbitrator may extend the time on sufficient cause
being shown.

(2) Such an application must be supported by an affidavit.

24. Power of entry and inspection :—A Board, or Court, or any member
thereof, or a Labour Court or Tribunal, or any person authorised in writing
by the Board, Court, Labour Court, or Tribunal in this behalf may, for the
purposes of any investigation, enquiry or adjudication entrusted to the Board,
Court, Labour Court or Tribunal under the Act, at any time between the hours
of sunrise and sunset and in the case of a person authorised in writing by a
Board, Court, Labour Court or Tribunal after he has given reasonable notice,
enter any building, factory, workshop, or other placeor premises whatsoever,
and inspect the same or any work machinery, appliance or article therein or
interrogate any person therein in respect of anything situated therein or any
matter relevant to the subject matter of the investigation, enquiry or adjudi-
cation.

25. Power of Boards, Courts, Labour Courts and Tribunals:—In
addition to the powers conferred by the Act, Boards, Courts, Tiabour Courts
and Tribunals shall have the same powers as are vested in a civil court under
the Code of Civil Procedure, 1908 when trying a suit, in respect of the follow-
ing matters, namely:—

(a) discovery and inspection ;
(b) granting adjournment;
(o) reception of evidence taken on affidavit ;

and the Board, Court, Labour Court or Tribunal may summon and examine
any person whose evidence appears to it to be material and shall be deemed to
be a civil court within the meaning of sections 480 and 483 of the Code of
Criminal Procedure, 1898.

26. Assessors:—Where assessors are appointed to advise a Tribunal
under sub-section (4) of Section 7A or by the Court, Labour Court or Tribunal
under sub-section (5) of section 11, the Court, Labour Court or Tribunal, as
the case may be, shall, in relation to proceeding before it, obtain the advice
of such assessors, but such advice shall not be binding on it.

27. Fees for copics of awards or other documents of Labour Court, or
Tribunal:—{1) Fees for making a copy of an award of a Labour Court or
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Tribunal or any document filed in any proceedin

Tribunal be charged as follows : gs beforo a Labour Court or

(a) for the first 200 words or less, 12 annas -

(b) for every additional 100 words or fractic;n thereof, 6 annas;
Provided that where an award or a document e ' ’
mate number of words per page shall be taken
total number of words, to the nearest hundr
the copying fee.

(2) For certifying a copy of an
Re. 1 shall be payable.

(8) Copying and certifying fees shall be payable in cash in advance

(4) Where a party applies for irmediate delivery of a copy of any

such award or document, an additional fee
under this rule shall be payable. equal to one-half of the fee leviable

xceeds five pages, the approxi-
a8 the basis for calculating the
ed, for the purpose of assessing

Y such award or document, a fee of

28. Decision by majority:—Ay) questions arigi
meeting of a Board or Court, save where the Coupt isin
shall be decided by a majority of the voteg of the
the Chairman) present at the meeting.
the Chairman shall also have 5 casting vot

g for decision at any

members thereof (including

In the event of an equality of votes
e. '

29. Correction of errors :—T)
‘—XLhe Labour Court, Ty
. . ribu i
mn'r c.orre.ct any clerical mistake or error arising fro,m nal,' o Arblb.“tor
omission in any award it/he issues. a7 ncoldental slip or

30. Right of representatives :—p
pearing before a.Board, Court, Labour Lor Trib e8 of the parties ap-
shall have the right of eXamination, cross-examinatio, unel or an Arbitrator
Board, Court, Labour Court or Tribunal or Arbit b and of addressing the
been called. irator when an evidence hae

he representatiy
Court

in camera. mined or it Drocesdings shall be held

REMUNERATION OF ARBITRATORS, C
» CHAIRMA

CourTs, PRESIDING OFFICERS OF LaBour Cr:) Ty oMB

WITNESS anp St

32. Travelling allowance : Th
. *—The Chairmg

Court, or .the Pre!.l ding Officer or g P, ofn oIrm & member of s Board or
or an Arbitrator, if & non-official, sha] | Ot 8 Lmbour Court or Tribunsl
and halting allowance, for any journey
the performance of his duties,
conditions applicable to a Gove
Service Regulations in force.

ERS OF BOARDS AND

:’::S OR TRIBUNALS, ASSESSORS,

rnment ggp
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33. Fees:—The Chairman and a member of a Board or Court, the
Presiding Officer and an Assessor of a Labour Court, or Tribunal or an
Arbitrator wherever he is not » salaried officer of Government may be granted
guch fees as may be sanctioned by the Government in each case.

34. Expenses of witnesses:—Every person who is simmoned and duly
attends or otherwise appears as a witness before a Board, Court, Labour
Court or Tribunal or an Arbitrator shall be entitled to an allowance for
expenses according to the scale for the time being in force with respect to
witnesses in civil courts in the State where the investigation, enquiry, adjudi-
cation or arbitration is being conducted.

PART V

35. Notice of Change :— Apy employer intending to effect any change
in the conditions of service applicable to any workmen in respect of any
matter specified in the Fourth Schedule shall give notice of such intention in
Form E.

36. Manner of service of notice of change:—(1) Where there are numerous
workmen affacted by a notice of change and the majority of such workmen are
members of any trade union or association, the service of notice on the Secre-
tary, or where there is no Secretary, on®he principal officer of the trade
union or association shall be deemed to be service on all such workmen.

(2) Where there are numerous workmen affected by a notice of change
and the majority of such workmen are not members of any trade union or
association, the employer shall, where personal service i8 not practicable,
cause the service of any such notice to be made by affixing the same to a notice
bhoard at or near the entrance or entrances of the establishment concerned and
the notice shall remain so affixed for period of twenty-one days. The notice
shall be in the language understood by the majority of the workmen in the
establishment concerned.

(8) A copy of the notice shall simultaneously be forwarded by the
employer to the Labour Commissioner and the Conciliation Officer concerned.

PART VI
REPRESENTATION OF PARTIES.

37. Representation of parties :—The Authority in favourof a person or
persons to represent a workman or group of workmen or an employer in any
proceeding under the Act shall be in Form F.

38. Parties bound by acts of representatives :—A party appearing by a
representative shall be bound by the acts of that representative.

PART VII
WORKS COMMITTEES
39. Constitution :—Any employer to whom an order made under sub-

section (1) of section 3 relates shall forthwith proceed to constitute a Works
Committee in the manner prescribed in this part,
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o 49. Number of members :—The number of members constituting the
ommittee shall be fixed so as to afford representation to the various cate-

gories, groups and classes of workmen engaged in, and to the sections, shops
or departments of the establishment : ’

Provided that the total number of members shall not exceed twenty :

Provided further that the number of representatives of the workmen shall
not be less than the number of representatives of the employer.

41}'] Representai':ives of employer :—Subject to the provisions of these
rules, the representatives of the employer shall be nomirated by the employer

and shall as far as possible be officials in 4i
irect ¢ i . .
the working of the establishment. ouch with or associated with

42, Consultation with trade uni
. unions :-—Whers an
establishment are members of a registered trade union y workmen of an
s

ask the union to inform him in writing— the employer shall

(a) how many of the workmen are members of the union; and

(b) how their membership is digtri
p is distrib i
departments of the establishment. rivted among the sections, shops or

43. Groups of Workmen’ '

. s representatives :—On i i -
tion callefl for under rule 42, the employer shall provi;eceflpf‘ of the informs
workmen & representatives on the Committes in two groix >

ps—

1. Those to be elacted b
y the work i
members of the registered trade union or u:li?;‘:sof g” oteblishment who are

the election of

9. those to be el o
. e to be elected by the workm i
not members of the registered trade union ore?u?ifo:)};e eetablishmont who sre

hearing the same pro i
portion to each oth .
establishment bear to the non-members : er as the union members in the

Provided that where more than h
. alf the

union or any one of the unions, no such divisiov;o:lla‘;):ie aredmembel‘ﬂ of the

et . made :
- ;ovxdgd furthelj that where a registered trage union negl i
l:rtl;:s th.e mfom:w.'tlo? called for under rule 42 withip on et ot tha e
of the notice 'reqmrmg it to furnish sueh information he m‘onth of the date
purpose of this rule be treated as if it did not exisk puch union shall for the
44. Electoral constituenci |

es :—Where under
rule 43 the workmen's

representatives are to be elected in tw
.. . 0 grou .
shall ba divided into two selectoral consbigtuenI:;’e:he workmen entitled to vote

who are mombere of & registoned trone uen e il;]e one consisting of those
who e other of those who are

Provided that the emplo i
: ‘ yer may, if h i vl
- electoral coystltuencles and direct th;t w:r;rl;;nks oo Subdivide the two
groups, sections, shops or departments. @ shell vote in either by
45. Qualification of candid
: ates for election : —
than 19 years of age and with 4 cervice of n:t. 135:3;}:"1‘“’“ of not lese
) . D one year in the
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astablishment may, if nominated as provided in these rules, be a candidate for
election as a representative of the workmen on the Committee :

Provided that the service qualificabion ghall not apply to the first
election in an establishment which has been in existence for less than a
year.

46. Qualifications for wvoterst—All workmen, other than casual
employees, who are not less than 18 years of age and who have puf in not
less than 6 months’ service in the establishment shall be entitled to vote in
the election of the representative of workmen.

47. Procedure for election:—(1) The employer shall fix a date as
the closing date for receiving nominations from candidates for election as work-
men’s representatives on the Committee.

(2) For holding the election, the employer shall also fix a date which
shall not be earlier than three days and later than ten days after the closing
date for receiving nominations.

(8) The dates 8o fixed shall be notified at least seven days in advance
to the workmen and the registered trade union or unions concermed. Such
nobice shall be affixed on the notice board or given adequate publicity amongst
the workmen. The notice shall specify the number of seats to be elected by
the groups, sections, shops or departments and the number to be elected by
the members of the registered trade union or unions and by the non-mem-
bers.

(4) A copy of such notice shall be sent to the registered trade union or
unions concerned.

48. Nomination of candidates for election :—(1) Every nomination shall
be made on a nomination paper in Form ‘G’ copies of which shall be supplied
by the employer to the workmen requiring them.

(3) Each nomination paper shall be signed by the candidate to whom
it relates and attested by at least two other voters belonging to the group,
gection, shop or department the candidate seeking election will represent, and
ghall be delivered to the employer.

49. Scrutiny of nomination papers :—(1) On the day following the last
day fixed for filing nomination papers, the nomination papers shall be
gorutinised by the employer in the presence of the candidates and the attest-
ing persons and those which are not valid shall be rejected.

(2) For the purpose of gub-rule (1), a nomination paper shall be held
to be not valid if (a) the candidate nominated is ineligible for membership
under rule 45 or (b) the requirements of rule 48 have not been complied
with.

50. Voting in Election:—(1) If the number of candidates who have
been validly nominated is equal to the number of seats, the candidates shal]
be forthwith declared duly elected.

S—11
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(2) If in any constituency the number of candidates is more than the
number of seats allotted to it, voting shall take place on the day fixed for
election. v

(3) The election shall be held in such
manner i
each electoral constitutency. " may be convenient for
(4) The voting shall be conducted by the employer, and if any of the

workmen concerned belong to a union, by such of them as the union ma
nominate. y

(5) Every workman entitled to vote at an electoral constituency shall
have as many votes as there are seats to be filled in the constitueney :

(o] ided bhat ea«ch Voﬁer Shall be entibled y (o]
l rov t() ca.sl; on ne V()te ‘n ‘&v()ul
o‘l any one (Zﬂndidﬂtev l ‘

51. Arra'ngements for election :—The employer shall be responsible for
all arrangements in connection with the election

i 5_2' Officers of 'th.e Committee :—(1) The Committes shall have among
its office bearers a Chairman, a Vice-Chairman, s Secretary and a Joinﬁ
Secretary. The Secretary and the Joint Secretary shall be elected every year

_ (2) The Committee shall elect the Chairman and the Vice-Chairman pro-
vided that where the .Cha.irma.n is elected from amongst the represeutativelz of
the employers, the Vice-Chairman shall be elected from amongst th
tatives of workman and vice versa : g @ represen-

Provided further that the post of the Chairman or the Vieo-Chairman, as
the case may be, shall not be held by a representative of the empl , ;
workmen, for two consecutive terms. ployer or the

(3) The Committee shall elect th

i e Secretary and the Joint -
vided that where the Secretary is elected from amongst the r‘;pi::;:z:rize:)rof

o

the employers, the Joint Secretary shall b
. e elacked .
sentatives of the workmen and vice versa : rom amongst the repre

Provided further that the post of the Secretary or the Joint Secretary, 18

the case may be, shall not be held b
, Y a representati
workmen, for two consecutive years. ’ aéive of the employer or the

53. Term of office:—(1) The term of office of a workmen’s representative

on the Committee other than & member ch
two years. ehosen to fill a casual vacancy shall be

(2) A member chosen to fill a ca ‘
sual i
unexpired term of his predecessor. + vacuney shall hold office for the

(3) A member who, without obtaini
bo, Ining leave from the Commi i
attend three consecutive meetings of the Committee shalleforc;eit l;it:el f’“l; .
member-

ship.

54. Vacanciesi—In the event of workmen's re
a member under sub-rule (3) of rule 52 or ceasing to
lishment or in the event of his resignation, death or

presentative ceasing to be
be employed in the estab-
otherwise, his suocessot
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shall be elected in accordance with the provisions of this Part from the same
group, section, shop or department to which the member vacating the seal
belonged.

§5. Power toco-opt:—The Committee shall have the right to co-opt in a
consultative capacity persons employed in the establishment having particular
or spzcial knowledge of a matter under discussion. Such co-opted members
shall not be entitled to vote and shall be present at meetings only for the
period during which the particular question is before the Committee.

56. Number of meetings :—The Committee may meet as often as neces-
gary but not less often than once in three months (a quarter)

57. Facilities for meeting, etc.:—The employer shall provide accom-
modation for holding mestings of the committes. He shall also provide all
necessary facilities to the committee and to the members thereof for carrying
oub the work of the committee.

58. Dissolution of Works Committee :—The Government, or where the
power under section 3 has been delegated to any officer or authority under
gection 39, such officer or authority may, after making such inquiry as it or
he may deem fit, dissolve any Works Committee at any time, by an order in
writing, if he or it is satisfied that Coramittee has not heen constituted in
accordance with these rules or that not less than two-thirds of the number of
representatives of the workmen have, without any reasonable justification
failed to attend three consecutive meetings of the Committee or that the Com-
mittee has for any other reason, cessed to function:

Provided that where a Works Committee is dissolved under this rule, the
employer may, and if so required by the Governmeant or, as the case roay be,
by such officer or authority, shall, take steps to re-constitute the Committee
in accordance with these rules.

PART VIII
MISCELLANEOUS

59. Memorandum of settlement:—(1) A settlement arrived ab in the
course of conciliation proceedings or otherwise, shall be in Form ‘H',
(2) The settlement shall be signed by—

(a) in the case of an employer, by the employer himself, or by his
authorised agent, or when the employer is an incorporated Company or other
body corporate, by the agent, manager or other principal officer of the corpo~
ration ;

(b) in the case of workmen, either by the President and Secretary of a
trade union of workmen, or by five representatives of the workmen duly
authorised in this bebalf at a meeting of the workmen held for the purpose.

(3) Where a settlement i3 arrived at in the course of conciliation proceed-
ing, the Coneiliation Officer shall send & report thereof to the Goverpment
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together with a copy of the memorandum of settlement signed by the parties to
the dispute.

(4) Wh.ere a settlement is arrived ab between an employer and his work-
men Ot.h.el'VYlSe ths?n in the course of conciliation proceeding before a Board or
a Conciliation Officer, the parties to the settlement shall jointly send a copy

thereof to tbe Govetnment the Lﬂ:bour Commissi(mer & (i t
: , a1 .
. n he Conclll&tlon

60. Complaints regarding change of conditions of service, etc:—(1)
Evel-y co‘mplamt under section 33-A of the Act shall be presented in triplicate
in Form [’ and shall be accompanied by as many copies of the complaint &s
there are opposite parties to the complains. P 2

(2) Every co.mpl.aint under sub-rule (1) shall be verified at the foot by
the workmen making it or by some other person proved to the satisfaction of
the Labour Court or Tribunal to be acquainted with the facts of the case o

(3) The person verifying shall specif :
pecify, by references to th

paragraphs of the complaint, what he verifies of his own knowledg: :u?be;e(:

he verifies upon information received and believed to be true. oe e

(4) The verification shall be signed by the person making it and shall
state the date on which and the place at which it was signed )

61. Application under section 33 :—(1) An employer intending to obtaj
the express permission in writing of the Conciliation Oificer, Boar% oj[?ab:;:
Court or Tribunal, as the case may be, under sub-section (1) or sub-ge’ct' n(3)
of section 33 shall present an application in form 'J’ in triplicate to suc;JOC -
ciliation Officer, Board, Labour Court or Tribunal and shall file alop (‘):h
the application as many copies thereof as there are opposite parties. &

(2) An employer seeking the approval of the Coneciliation Officer. B rd
Labour Court or Tribunal, as the case may be, of any action taken i) o;i :
under clause (a) or clause (b) of sub-section (2) of section 33 shall pre:;nt [:
application in Form 'K’ in triplicate to such Conciliation Officer Bo :1
Labour Court or Tribunal and shall file along with the application’ 8 P
copies thereof as there are opposite parties. 8% many

(3) Every application under sub-rule (1) or sub-rule (2) shall be verified
at the foot by the employer making it or by some other person proved to the
satisfaction of the Conciliation Officer, Board, Labour Court or Tribunal to be
acquainted with the facts of the case.

(4) The person verifying shall specify by reference to the numbered para-
graphs of the application what he verifies of his own knowledge and what he
verifies upon information received and believed to be true.

(8) The verification shall be signed by the person making it and shall
state the date on which and the place at which it was verified.

62. Protected workmen:—(1) Every registered trade union connected
with an industrial establishment, o which the Act applies, shall communicate
to the bmployer, before the 30th September, every year, the names and sddress

1957-58] KERALA INDUSTRIAL DISPUTES RULES, 1957 "

of such of the officers of the union who are employed in that establishment
and who, in the opinion of the union, should be recognised as “‘protected
workmen'’. Any change in the incumbency of any such officer shall be ecom-
municated to the employer by the union within fifteen days of such change.

(2) The employer shall, subject to section 33, sub-section (4), recognise
such workmen to be “‘protected workmen’ for the purposes of sub-section (3)
of the said section and communicate to the union, in writing, within fifteen
days of the receipt of the names and addresses under sub-rule (1), the list of
workmen recognised as protected workmen.

(3) Where the total number of names received by the employer under
sub-rule (1) exceeds the maximum number of protected workmen, admissible
for the establishment, nnder section 33, sub-section (4), the employer shall
recognise as protected workmen only such maximum number of workmen :

Provided that, where there is more than one registered trade union in the
establishment, the maximum number shall be so distributed by the employer
among the unions that the numbers of recognised protected workmen in indi-
vidual unions bear roughly the same proportion to one another as the
membership figures of the unions. The employer shall in that case intimate
in writing to the President or the Secretary of the union the number of
protected workmen allotted to it.

Provided further that where the number of protected workmen allotted
to a union under this sub-rule, falls short of the number of officers of the anion
seeking protection, the union shall be entitled to select the officers to be
recognised as protected workmen. Such selection shall be made by the union
and communicated to the employer within five days of the receipt of the
employer's letter.

(4) When a dispute arises between an employer and any registered
trade union whether a particular workman should be recognised as a ‘protected
workman’ or not, the dispute shall be referred to the Conciliation Officer con-
cerned, whose decision thereon shall be final.

63. Appointment of Commissioner:—Where it is necessary to appoint a
Commissioner under sub-section (3) of section 33-C of the Act, the Labour
Court may appoint a person With experience in the particular indusbry, trade
or business involved in the industrial dispute or a person with experience as a
judge of a Civil Court, or as & stipendiary magistrate or as Registrar or Secre-
tary of a Labour Court, or Tribunal constituted under any State Act or of a
Liabour Court or Tribunal constituted under the Act or of the Labour Appel-
late Tribunal conssituted under the Industrial Dispute (Appellate Tribunal)

Act, 1950.

64. Fees for the Commissioner, ¢tc..—(1) The Labour Court shall after
consultation with the parties, estimate the probable duration of the enquiry
and fix the amount of the Commissioner’s fees and other incidental expenses
and direct the payment thersof, into the nearest treasury, within a specified
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time, by such party or parties and in such proportion ag it may consider 6.
The Commissioner shall not issue until satisfactory evidence of the deposit
into the tressury of the sum fixed is filed before the T.abour Court :

Provided that the Labour Court may from time to time direct that any

further sum or sums be deposited into the treasury within such time and by
such parties a8 it may consider fit:

Provided further that the Labour Court may in ite discretion, extend the
time for depositing the sum into the treasury.

(2) The Labour Court may, at any time, for reasons to be recorded in
writing, vary the amount of the Commissioner’s fees in consultation with the
parties.

(3) The Labour Court may direct that the fees shall be dishursed to
the Commissioner in such instalments and on such dates as it may consider
fit.

(4) The undisbursed balance, if any, of the sum deposited shall be re-
funded to the parby or parties who deposited the sum in the same propottion
as that in which it was deposited.

65. Time for submission of report:—(1) Every order for the issus of &
Commission shall appoint a date, allowing sufficient time, for the Commia-
sioner tio submit his report.

(2) If for any reason the Commissioner anticipates that the date fixed
for the submission of his report is likely to be exceeded, he shall apply, before
the expiry of the said date, for extension of time setting forth grounds
shereof and the Labour Court shall take such grounds into considerstion in
passing orders on the application :

Provided that the Labour Court may grant extension of time, notwith-
gtanding that vo application for such extension has been received from the
Commissioner within the prescribed time limit.

66. Local Investigation—In any industrial dispute, in which the
Labour Court deems a lacal tuvestigation to be Yequisite oy proper for the
. purpose of commuting the money value of a benafit, the Labour Court may
issue a Commission to & person referred to in rule 63 directing him to make
such investigation and to report thereon fo it.

67. Commissioner’s report:—(1) The Commissioner after local inspection
a8 he deems necessary sud sfter reducing to writiog the svidence taken by him
shall return such evidence together with his report in writing signed by him
to the Labour Court.

(3) The report of the Commissioner and the evideuce taken by him (but
not the evidenoe without report) shall be evidence in the industrial dispute
and shall form part of the record of the proceedings in the industrial dispute ;
but the Labour Court or, with the parmission of the Labgur Court, any of the
parties to the indusirial dispute may examine ghe Commissioner personally
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belore the Labour Court regarding any of the matters referred to him or men-
tioned in his report or as to his report, or as to the manner in which he bag
made the investigation.

(3) Where the Labour Court is for any reason dissatisfied with the pro-
cesding of the Commissioner it may direct such farther enquiry to be made as
it shall think fit,

68. Powers of Commissioner:—Any Commissioner appointed under
thesae rules, may, unless otherwise directed by the order of appointment—

{(a) examine the parties themselves and any witnesses whom they or
sny of them may produce and any other person whom the Commissioner
thinks proper to call upan to give evidence in the matter referred to bim;

(b) call for and examine documents and other things relevant to the
subject on enquiry;

(c) at any reasonable time enter upon or into any land or building
mentioned in the order.

69. Summoning of witnesses, etc. :—(1) The provisions of the Code of
Civil Procedure, 1908 (Act V of 1908), relating to the summoning, attendance,
examination of witnesses and penalties to be imposed upon wibtuesses, shall
apply to persous required to give evidence or o produce documents before the
Commissioner under these rules.

(2) Evaery person who is summoned and appears as a witness before the
Commissioner shall be entitled to payment by the Labour Court out of the
sum deposited under rule 64 of an allowance for expenses incurred by him in
accordance with the scale for the time being in force for payment of such
allowance to witnesses appearing in the civil courts.

70. Representation of parties before the Commissioner :—The parties to
the industrial dispute shall appear before the Commissioner, either in person
or by any other person who is competent to represent them in the proceedings
before the Labour Court.

71. Notice of strike:—(1) The notice ofistrike to be given by workmen
in a public utility service shall be in Form ‘L.

(2) On receipt of & notice of a strike under sub-rule (1), the employer
shall forthwith intimate the fact to the Conciliation Officer having jurisdiction
in the matter.

72. Notice of lock-out:—The notice of lock~out to be given by an em-
ployer carrying on a public utiliby service shall be in form M .

73. Report of lock-out or strike :—The notice of lock-out or strike in
& public utility service to be submitted by the employer under sub-section (3)
of section 22, shall be in Form ‘N’,

74. Report of notice of strike or lock-out :—The report of notice of a
sbrike or fock-out to be submitted by the employer under sub-section (6) of
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section 22 shall be sent by registered post or given personally to the Concilia-

tion Officer appointed for the local aves concerned, with copy by registered
post.

75. Register of set.tlements »—The Conciliation Officer shall file all settle-
ments effected under this Act in respect of disputes in the area within his
jurisdiction in a register maintained for the purpose in Form ‘O’

76. Notice Of.TetTenChment:—If any employer desires to retrench any
workman employed in his industrial establishment Who has been in conti-
nuous service for not less than one year under him (

: vi ; : hereinafter referred to a8
workman’ in this rule and in rules 77 ang 78)

! ; he shall give notice of such
retrenchment as in Form "P’ to the Government and such notice shall be

served on that Government by registered post in the following manner:

(a) Where notice is given to the workman notice of retrenchment shall

be sent within three days from the date on which notice ic o
obice is -
an given to the work
(b) Where no notice isgiven to the workman a
month’s wages in lieu thereof, notice of retrenchment sh
three days from the date on which such wages are paid

nd he is paid one
all be sent within
> and )
(c) Where retrenchment is carried out under an agreement which
specifies a date for the termination of service, notice of retrench me{;n hwuul:)
gent 80 a8 60 reach the Government at least one month before s::z:nd : : )
Provided that if the date of termination of ser e
30 days of the agreement, the notice of retrenchm
ment within 3 days of the agreement.

vice agreed upon is within
ent shall be sent to Goyern-

77. Maintenance of seniority list of workmen:—
shall prepare a list of all workmen in the particular cat
retrenchment is contemplated arranged according to th
service in that category and cause a copy thereof to be pos
in a conspicuous place in the permises of the industrial e
seven days before the actual date of retrenchment,

(1) The employer
egory from which
¢ seniority of their
ted on a notice board
sbablishment at least

78. Re-employment of retrenched workmen:—
before the date on which vacancies are to be filled, th
for the display on a notice board in a conspicuous pl
industrial establishment details of those vacancies an
tion of those vacancies to every one of all the retren
be considered therefor, to the address given by bim a
or at any time thereafter : ,

(1) At least ten days
e employer ghall arrange
8ce in the permises of the
d shall also give intima-
ched workmen eligible to
& the time of retrenchment

Provided that where the number of guch vacanci
ber of retrenched workmen, it shall be sufficient if in
employer individually to the seniormost retrench
referred to in rule 77 the number of such seniormos
the number of such vacancies -

es is less than the num-
timation is given by the
6d workmen in the list
b workmen being double
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Provided further, that where the vacancy is of a duration of less than
one month, there shall be no obligation on the employer to send intimation of
such vacancy to individual retrenched workmen.

(2) Immediatedly after complying with the provisions of sub-rule (1),
the employer shall also inform the trade unions connected with the industrial
establishment, of the number of vacancies to be filled and names of the
retrenched workmen to whom intimation has been sent under that sub-
rule:

Provided that the provisions of this sub-rule need not be complied with
by the employer in any case where intimation is sent to every one of the work-
men mentioned in the list prepared under rule 77.

(8) The Employer’s liability to send notice of vacancies to the retrench-
ed workmen shall be limited to one year from the date of retrenchment. A
retrenched workman on receipt of the notice of vacancies from the employer
shall offer himself for work or send a reply within a period of 10 days from
the date on which the notice is posted and if he fails to do so, he shall lose all
his claims for preference in future vacancies and the employer shall be free to
fill the vacancies in all cases when retrenched persons do not come forward
for re~employment.

79. Penalties :—Any breach of these rules shall be punishable with fine
not exceeding fifty rupees.

80. Repeal:—The Travancore-Cochin Industrial Disputes Rules, 195)
and the Madras Industrial Disputes Rules, 1948 in their application to the
territories transferred from the State of Madras to the State of Kerala, are
hereby repealed ; provided that any order made or action taken under the
rules so repealed shall be deemed to have been made or taken under the
corresponding provisions of these rules.

SCHEDULE
FORM A

(See Rule 3)

Form of application for the reference of an industrial dispute to a Board of
Concilation
Court of Enquiry
Labour Court

Tribunal
under Section 10 (2) of the Industrial Disputes Act, 1947.
Whereas an industrial dispute is apprehended between........................
oxists
and.......coooovnnen....-and it is expedient that the matters specified in the

the dispute inveétigation and settlement
enclosed
Statement which are connected with or relevant to the dispute should be
referred T o
S—12
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for enquiry by
Adjudication

a Board of Conciliation
& Court of Enquiry

a Labour Court

& Tribunal

an application is hereby made under sub-section (2) section 10 of the

Industrial Disputes Act, 1947, that the said matiers should be referred to
said dispute

a Board of Conciliation F

& Court of Enquiry

a Labour Court
a Tribunal.

This application is made by the undersigned who have been duly autho-
“has

riged to do 8o by virtue of a resolution (copy enclosed) adopted by a majority

of the members present at a mesting of the ............ held on the 19

A statement giving the particulars requi
. . quired under r :
Industrial Disputes Rules, 1957 is a.tha,chedme 3 of the Kerala

Dated the......, i
a e Signature of the applicant (s)
To
The Secretary to the Government,
Department of Liabour

Statement required under rule 3 of the Kerala

1957, to accompany the form of auplicati
pplication i i
(2) of section 10 of the Industrial Disputes Act?{;i?;'lbed under subrssation

(a) Parties to the dispute includi
lishment or undztakingli:il;li::.e Peme and address of tho estab-
(b) Specific matters in dispute
(c) Total number of workmen em
(d) Estimated number of workm
the dispute

Industrial Disputes Rules

ployed in the undertaking affected
en affected or likely to be affected by

(e) Efforts made by the parties themselyes to adjust the dieput
e.

FORM B
(See Rule 6)

Whereas an industrial dispute
has arisen between

e is apprehended
.......................... and it is expedient to
Disputes Act, 1947 to
ng the same and for
ed to intimate to the

refer the said dispute under Section 10 of the Industrial
a Board of Conciliation for the purpose of investigati
promating n settlement thereof, you are hereby requir

1957-58) KERALA INDUSTRIAL DISPUTES RULES, 1957 83

undarsigned not later than the...... ..... the name(s) and adress(es) of one (two)
person(s) whom you wish to recommend for appointment as your representa-
tive(s) on the said Board.
1f you fail to make the recommendation by the date specified above, the
Government will select and appoint such person(s) as it thinks fit to represent
you-
Secretary to the Government,
Department of Labour.

FORM C

(See Rule 7)
AGREEMENT

(Under Section 10A of the Industrial Disputes Act, 1947)

Between

Names of Parties.
Representing employers :
Representing workmen :
It is hereby agreed between the parties to refer the following industrial
dispute to the arDIEEREION O cevvvrrrarerrrrasseaie et b
[here specify the name(s) and address(es) of the arbitrator(s)]
(i) Specific matters in dispute.
(ii) Details of the parties to the dispute including the name and address
of the establishment or undertaking involved :
(iii) Name of the Union, if any, representing the workmen in question :
(iv) Total number of workmen employed in the undertaking affected :
(v) Estimated number of workmen affected or likely to be affected by

the dispube :
Signature of the Parties :

Witnesses Representing Employers:

1) Representing workmen :

)] '
Oopy fo: N
(i) The Conciliation Oftficer (here enter office address of the Conecilia-
tion Officer in local area concerned).
(i)’ The Labour Commissioner, Trivandrum.
(iii) The Secretary to the Governmen$, Department of Labour.
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FORM D

{See Rule 17)

Whereas »» industrial dispats between
..........has been referred %a thi xsoas
for investigation and settlement s Board of Conciliation
Court of Bnquiry for investigaion
Labour Court/Tribunat
for adjudicabion

under Section 10 of the Industrial Disputes Act, 1947, you sre hereby
4

summoned to appear before the Board/Court/Labour Court/Tribunal in persot

on tha.,......\...‘. DR TR T OO N aay Qf
B einn e O’clock i the... ...,

...................................

i i ta oA ngon to rial
questions relabing to the said dispute and you sre Girected zzg;:):i:ifa I::t:hat

day =il the books, papers and other dacursents and things in your possession of

ander your contral in any way relatin
€ to th . .
yhis Board/Court/Labour Court/Tribunal. ¢ matter under investigation DY

Pated oo
Chairman/Secratary, Board of Coneiliation
Presidi Court of Boquiry
residing Officer or Secretary, Liahour Court
~ Tribunsl
FORM E
(See Rule 35)
Notice of Change to be given by an Empl oyer
Name of employer.........coceecovvneo. ... Address
Dated the. .. e
w day of.ooiivenens 1900

The Secrstary/Principal Officer of the

The workman/workmen affected. Union Association

Dear Sir/Madam,

{a accordance with Sechion 94 of th
: Y 8 Tedustrial Dis e
beg (m mt‘orm you that it is my/our intention $p affs tp\ttes Aok, 1947, L
gpecified in the annexure ta bhis letter, with affect ¢ ¢t the change/changes
' ram"‘“‘“n R LA L
. Yours faithiully
Signature

.......
................................

Name............
Designation.. o
. ANNEXURE N
(Here specify the changefchanges intended to be effected)
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FORM F
{See Rule 37)
 Batore (here mention the authority concerned)
ReferenoaNoo(
.............................................................. viierirairineeeenes Workmen
Versus
......................................................... Ermployer
In the matter of
I/we hereby authorise Shri/Sarvashree.
to represent me/us in the abave matter.
Dated N T UIUUTEUTUNPUITURIUIDIIS. |} 4 OF et 19.........

Signature of person {s)
sominabing the repressutative (s)

Address.
Acocepted.
Signature of representabive (s)
Addrese.
FORM G
(See Rule 48)

Form of Nomination Paper

e e i e g P T

Name of Industriat Establisbwment i Group/Section/Shop/Department

e s i o R SO e S e

e e e e i e

[ nominate (Here enter the name of the workmen's represeniative eligible
for election) _
a candidate for elaction fio the Works Committee. He is aligible as & voter in |
yhe sonstituenoy for which he is nominated.

DM}O.....‘...,...‘....‘.. Sign&ture of proposer
1 agree t0 the proposed nomination.
Date- .« reevenravane Signature of Candidate

Attented by °
' (To be signed by any two volers belonging to the efectoral
constituency.)

(1)
(9
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FORM H

(See Rule 59)
Form of Memorandum of Settlement
Names of parties :—
Represanting employer (s) :
Repressnting workmen :

Short recital of the case.
Terms of settlement.
Wifnesses :

(1) s Bignature of the parties

................................
..............

@ T
*ignature of Conciliation officer/Boarq of Conciliation
*Tu cases of settlements effected by Conciliation -

Copy to: (1) £ Conciliation Offiger '

(Here enter the office address of the Con
ares concerned.)

/Board of Conciliation.

ciliation Officar in the local

£. In cases where sottlements are arriveq

. t
his workmen otherwise than in the coursea between the employer and

. of conciliati i
(2) Labour Commissioner, Trivandrum. on proceeding.

(3) The Secretary to the Government, Department of Laboyr

FORM 1

(See Rule 60)

Bafare the Labour Court/Tribunsl

......... o : ‘
the Industrial Disputes Act, 1947. omplsint under Section 33 of

Address :— v Complainant (8)
versus
Address :\— e Opposite Party (ies )
In the mabter of Reference No................., '

The petitioner (s) begs/beg to complain thay ¢
have been guilty of a contraveniion of the pro
Industrial Disputes Act, 1947 (XIV of 1947) s sh

(Here set out briefly the particulars s
the alleged contravention has tak
which the order or act of the Munag

e Opposite Party (ies) has/
visions of Section 33 of the
own below :—

owing the manner in which
en place and the grounds on
vinent ig chiallenged),
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The Complainant(s) sccordingly prays/pray that the Labour Court/Tribu-
nal may be pleased to decide the complaint set out above and pass such order

.or orders thereon as i may deem fit and proper.

The number of copies of the complaint and its annexures required by Rule ,
80 of the Keralalndustrial Disputes Rules, 1957, are submitted herewith.
Signature of the Complainant ()
Dated BB ... o rrercrarirr e e day of.ccer coivnnnns 19.........
Verification
I do sclemnly declare that whab is stated in paragraph...... above is true
to my knowledge and that what is stated in paragrapbs...... ahave is stated
upon information received and believed by me to be true. This verification is
signed by me at on...........coenin day of.covienninn S RO
Signature/or Thumb
impression of ths person verifyiog.

FORM J ‘

[See Rule 61(1)]
Befora (here mention the Conciliation Officer, Board, Labour Court or
Tribunal).

Application for permission under Sub-section (1) of /sub-section (3) of
Section 83 of the Industrial Disputes Act, 1947 (XIV of 1947), in the matter

of Reference.
wvese e oo, Applicant

versus
) S SRR OO UPP PRSPPIt Opposite Party (ies)
Address(es) \—
The abovementioned applicant begs to state as follows:—
{Here set oub the relevant facts and circumstances of the case and
the grounds on which the permission is sought for).
The applicant therefore prays that express permission may kindly be
granted to him to take the following action, nawmely :
(Here mention the action specified in clause (a) or clause (b) of sub~
saction (1) /sub-gection (3) of Section 33.)
Signature of the applicant.

Dated this....oovoreerevianinn. v d4ay ofeiiiiii

(Signature of the perso

Date (on which the verification was signed).....................
Place (at which the verification was signed)...................

i

i abd
e -m‘a?/,t\'
ey e

Yo T e
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Date of
*Whether the settlement was effected at the intervention of the conciliation machinery,

settlement

(See Rule 75)

FORM O.

Register—Part 1
settlement

Parties to the

Industry
or by mutual negotiations hetween the parties, may be indicated here.
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one month’s pay in lieu of notice, ag required of the dispute which requires adjudication'wh.ile in the ther the parties by
of Section 25F of that Act. od under clause (a) agreement do so, and the Government cannot interfere with the scope of the
dispute agreed upon by them.

'}j The total number of workmen employed in the industrial establish- It is admitted that if section 10(2) is not applicable to the facts of the
ment is X andbnl;e to-til number of those who wil] be affected by the, rotrench- present case, then the reference under section 10(1)(c) is valid and the peti-
ment 13 given below tion fails. Now, under section 10(2) the parties to the dispute must jointly

T B or separately apply for a reference of the dispute to the Tribunal and that

C“‘z{gory ;’r gesi‘g:latio? Olf ___Number of workmen must be done in the prescribed form. This form is given in the schedule to
workmen o be retrencher Pmployed T b retrenched | the rules framed under the Act as form ‘A’. The workers applied on this
,(IA) 7 () () form. The State Government, however, did not do so. The petitioner’s

case is that the Chief Minister of the Travancore-Cochin State Government

wrote a letter on the 26th of August, 1955, to one Balakrishan who is a

' member of the Legislative Assembly and also another letter of the same date

to the Minister of Labour (Government of India) in which he stated that he

had no objection to,the reference of the dispute to the Tribunal for adjudica-

tion. These letters are, however, private letters written to these individuals

and it cannot possibly be said that they are in the nature of applications to

Yours faithfully, the Government of India in the prescribed form as laid down in section 10(2)
of the Industrial Disputes Act. There is no reference to the scope of the dis-

F . o
l/ SHere insert the number of workmep, pute between the parties in these letters: It must‘, tl,lerefore, be held that the're
7 VHere insert the d is no separate application by the State in form ‘A’ for reference of the dis-
. ere 1nser ° ate. _ pute under section 10(2) and this petition fails.
‘, ) Delete the portion which ig not applicable. No other point has been urged before me. The result is that this peti-

F Here insert the position whic}, the tion fails and is dismissed. No orders as to costs.

Person who signs this letter holds

/\/ with the employer issuing the letter. .
X Here insert the total number of w
%ﬁablishment. orkmen employed in the industrial

Statement of reasons.
Copy to (1) Conciliation Officer

(Here enter office addresg of th
§ e Congiliat: \ .
cerned.) onciliation Offiger iq local area con- )

(2) Labour Commissioner, Trivandran

R—26
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(IN THE Punsas Higy Courr.]

DIVISIONAL SUPER[NTENDENT, NORTHERN
DELH]I
v.
MUKAND AL,

G. D. Khosla, K. R. Passey and Mehqr Singh,

January 18, 1957

SUSPENSION-—WAGES FOR PERIOD OF SUSPENSION—CONDITIONS OF SERVICE

PROVIDING FOR  SUSPENSION — CERTAIN ALLOWANCE FIXED FOR pERIOD OF

SUSPENSION—RIGHT OF EMPLOYEE 10 cpapy FULL WAGES FOR PERIOD OF
SUSPENSION,

RAILWAY,

JJ.

suspension and move the Payment of W,
Payment of Wages Act, | 936, for the recovery of the difference in the wages.
Civil Revision No. 96 of 1955 |

ges Authoriry

The petition having come befor

e Bhandari, C.)
1956, referred to a Full Bench of the

High Coyrt.

ORDER OF REFER
BaANDARL, C.J.—This petiti

-» was, on February 17,
The following is the

ENCE py

Same rate as if pe
The petitioner in this case was employed
way Station of Panipat. Qp his return o th
p.m. on the 8th May, 1951, he disco
had been opened and that a sum of
inside the room had been

were not suspended. )
Asa Booking Clerk at the Rail-

Rs. 83 which he h

tak_en away.  He Tepgrted the matter to the
f time ang an

& Circumsy e'?qUify Committee was appoin-
Stanceg | i en.
On the 18th June, 1951', the petitioner was plage:}:szctrhiur:o:nesyi::)ascsht::ges
were framed against him and he wag requireq tq Show Ca‘uSCpWh hi; servioes
should not be dispensed with, On the 28th July, the Railwé Adyministra‘ion
directed that a sum of Rs, 83 which hag been lost 1 y Ad Jioence
should be dedpcted from rough his neglig

his salary, The Petitioner thereupon preseﬂted

. MUKAND LAL 183
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Act in which he
. Payment of Wages Ac
s ction [5 of the o . ble to be set
@ petition under (Sier of the Railway Administration was l'ao ortanity of
alleged that the o ie ground that he was not affordedl’)anwkpel:l in regard

. )] .
amde. on the Zl‘;ﬁm the action which was prppose(ijtoont:ravened the pro-
sh(;vf’rng;“u;;tc% further that the Adminzstrljnon I::;ta;:n deductions which
to him, < aking ¢

es Act by m . : b

visions of the Pa.ynzienbtyolfa\\;v_agThe administration dedgctﬁed h}i?mwaog:lsy(lgne):
were not .au{hoglsesuspension for a long period and g]'vi-,nhgolding his annual
putting him un lery to which he was entitled, (2) by wit
half of the salar

. : his
. directly attributable to
. . h the loss was not d
wrom his sgl?}ry livil?htehgﬁtghority constituted under the Act of 1936 observe
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servant remains in abeyance for a certain period. Suspension, however, need

not be complete and it cannot be argued that whenever a contract of service
is suspended, the servant is freeto g0 and seck employment elsewhere and
the master is free to withhold the wages due to the servant and to employ
some other servant to do his work. Such suspension would be equivalent
to a total termination of the contract and suspending a contract is certainly

not the same thing as terminating or rescinding it; and if suspension is some-
thing less than termination, then it must follow that a connection however
tenuous, continues between the master and servant. The servant perhaps

cannot seek employment elsewhere though he does not perform his normal
duties for his master. Similarly the master may be obliged to give a sub-
sistence allowance to the servant though he may not be obliged to pay him
his full wages which areto be paid for specific work done by the servant.
There is some though perhaps not very aptanalogy in a retainer which is paid
to a lawyer engaged by 2 firm who wants its cases handled by that particular
lawyer. A fee for actually handling the case is paid over and above the re-
taining fee and till the actual case is handed over it cannot be said that the
lawyer is representing the firm in any particular case.

It seems to me therefore that suspension need not completely absolve the
two contracting parties. In other words suspension may be partial, and if
that be so we shall haveto examine in each individual case what the extent of
the suspension is and what consequences flow from it. This will depend up-
on the terms agreed between the two contracting parties. In the present case
the Indian Railway Establishment Code lays down the manner in which the
act of service is suspended. Suspension is to take place in certain given
d when that happens, the railway employee is not en-
titled to any wages but is entitled to a lesser amount which is called com-
pensatory or subsistence allowance and since there can be no unilateral sus-
pension of a contract an employee can only be suspended where he has
accepted as part of his contract terms which authorise his employer to sus-
pend him in certain given circumstances. Where suspension was not in con-
templation of the contract of service no suspension can take place. This
seems to me to be the basis of all the ruliags, both English as well as Indian,
dealing with the matter. If [ may put it more briefly at the risk of tautology,
where two parties agree to a contract of service and the contract of service
provides for suspension in certain cases the suspension when it takes place
has the result of holding the contract of service temporarily in abeyance, and
during the period of abeyance the relationship between the master and ser-
vant is determined by terms which have also been mutually agreed upon. In
the present case the terms mutually agreed upon between the parties are con-
tained in the rules embodied in the Indian Railway Establishment Code and
this Code has been accepted by both the parties. Under the Code suspen
sion can be ordered in certain circumstances. 1t is conceded that those cir-
cumstances did obtain in the present case and therefore suspension was per-
fectly valid. During the period of suspension the employee could not ask

contr
circumstances only, an
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all on a certain day the employee will be entitled to no more than Rs. 3, for
that day according to the terms of the contract. Here there will be no ques-
tion of suspension because the employee has not been told to keep away for
any misconduct committed by him, but the wages which he can recover are
not the full or normal wages of Rs. 6, per day. Ifithe employer chooses
to keep the employee idle for a whole week the employee cannot go
to the Authority under the Payment of Wages Act and say: *“The
employer has deducted Rs. 3 a day from my wages. Therefore pass an
order directing the employer to pay the amount so deducted.” The
employer’s answet to this claim will be: “The enmployee agreed with
me that I could give him less than six hours work a day and pay him a cor-
respondingly smaller amount. It was also agreed that 1 could keep him idle
for a whole day or a whole week and in that event | would not be obliged to
pay him more than Rs. 3, per day. These were the terms of oyr contract and
these terms only are enforceable.  His wages for the days during which he
remained idle were Rs. 3 and there was no question of any reduction.” In
a case of this type there was no suspension though the employee could have
raised the argument which Mukand Lal has raised before us, and on the
analogy of the hypothetical caSt.: given by me I am of the view that in the
present case the contract of servxf:e between the parties was contained in the
Establishment Code and according to this contract the employee could be
suspended in certain circumstgnces and during the period of suspension the
wages was equivalent to sqbsxstence allowance, Therefore, when the em-
ployee goes to the Authority under the Payment of Wages Act he can only.
recover the subsistence allowance because that is what falls under the defini-
tion of ‘wages’. In other words, the employee must enforce the whole con-~
tract and not a part of the contract. The whole contract covers suspension
and the subsistence allowance payable to him during suspension.

Lastly, if there is any conflict between the provisions of the Payment of
Wages Act and the rules contained in the Establishment Code it is the Code
which must prevail.  This matter was discussed very fully by Chagla, C. J.
in E. Thillai Natarajan v. C. P. Fernandes, [1957] 12 F.J.R. 174, referred t(‘;
above and I will make no apology for quoting extensive extracts from the
judgment in that case, more particularly as this judgment has now nullified
the effect of the earlier decision of 1952 which was mainly responsible for
this reference to the Full Bench:

*“It is clear and it is not disputed that the rules framed by the Gover-
nor-General under section 241(2) of the Government of India Act regulate
the conditious of service between the petitioner and the railway authority
with regard to his suspension and with regard to the subsistence allowance
permissible to him while he is under suspension...... .

The Government of India Act, 1935, came into force on April 1, 1937,
The Payment of Wages Act was passed on April 23, 1936, and it came into
force on March 28, 1937. A question has also been raised whether it could
be said pf the Payment of Wages Act that jt regulates the conditions of ser-
vice between the railway authority and its employees, but for the purpose of
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this argument we will assume that that Act does regulate the conditions of
service. Therefore, the position in law was that prior to April 1, 1937, there
Wwas on the statute book an Act which, with regard to payment of wages,
regulated the conditions as between employer and employee including the
13ilway authority and the petitioner.  Then was passed the Government of
India Act on April 1, 1937, and section 241(1} expressly deals with condi-
tions of service in the case of services of the Federation, and the railway

Service is a service of the Federation. . ............... the Governor-General had

framed rules and the rules in question with regard to suspension and sub-

Sistence allowance fall within these rules framed by the Governor-Gene-

ral. Therefore, without more, it is clear that this Parliamentary legislation

Must override any provision made with regard to the condition of service in

the case of services of the Federation made by an Indian statute passed be-
fore the Parliamentary legislation was put on the statute book”.
The learned Chief Justice concluded as follows :

“We will, therefore, decide this matter on the narrow ground. that the
conditions of service of the petitioner with regard to his suspension and
with regard to the wages to which he is entitled during the period of suspen-
S100 are regulated by the rules framed by the Governor-General under sec-
tion 241 of the Government of India Act and that the Pa)fm.ent of Wages
Act has no application with regard to those conditions, and it is not open to
the petitioner to claim an amount as being illegally deducted by the railway
authority when that deduction is legal and permissible u_nder thc,: rules framed
by the Governor-General under the Government of India Act.”

With these remarks I wish, with great respect, to express my agreement. |
have taken the liberty to quote extensively from the judgment of Chagla,
C.J., becanse this aspect of the mat;er c:jould not have been stated more
clea tically than he has done. L

r";‘yh::ex:z,e iir::eh;s to n);e that from‘what.ever angle the. matter is Vlf’wci
a8 railway employee cannot, during his period of supeasion, claim his fuil
Wages and he cannot go to the Authority under the Payment. of Wages Act
alleging that his wages have been dcducted,' because in fac.t there has been
B0 deduction. We can say that the rules provide for suspension of the con-
tract, and on suspension the contract between master and seijv?nt is held in
abeyance, with the consequence that both parties are absol‘,’e. rom perform-
ing " their full obligations. Or we can say that the provisions with regard
t0 suspension and the subsistence allowance payable durmgh Sl;SpCDSlOD are
Part of a larger contract which must be enforcsd as a who ;and 0ot in
Part. And lastly, if there is in fact any coni?:cf between 1 eEstahhsh-
ment Code apd the Payment of Wages Act, it is the Code which must
Drev;xi.th parts of the question referred to the Full Bench therefore must be
Answered in the negative.

Kasno Ram Passey, J.—I concur.

MEnar SineH, J.—I agree.
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[IN THR INDUSTRIAL TRIBUNAL No. 2, ERNAKULAM.]

P. S. N. MOTORS LTD., TRICHUR
v.
THEIR WORKMEN

Shri V. U. Joseph.
April 12, 1957,

BoNus—AWARD OF—PRINCIPLES—CLAIM FOR BONUS WHEN SURPLUS
PROFITS NOT AVAILABLE—WHETHER JUSTIFIED—PROFITS OF PRECEDING OR
SUCCEEDING YEAR—WHETHER RELEVANT.

STRIKE —WAGES FOR STRIKE PERIOD—PRINCIPLES— LEGAL AND JUSTIFIED
STRIKE—WORKMEN RESORTING TO FORCE AND VIOLENCE—CLAIM FOR WAGES
FOR STRIKE PERIOD—WHETHER JUSTIFIED. )

The workmen of an industrial establishment are entitled to get bonus
provided there is surplus profit in that particular year after meeting the prior
and necessary charges. The profit or loss of either the year immediately preced-
ing or succeeding is not a relevant factf)r in considering the question of bonus
for a particular year. Where the profits of an establishment are sufficient only
{0 meet the prior charges, the workmen will not be entitled to claim any bonus
on the ground of the general sound condition of the establishment.

In order to sustain a claim for wages for strike period, it is not sufficient
that the object of the strike was legal or justified. The strike must also be
peaceful and there should be no resort to force or violence during the strike
period. Where the workmen resort to violence during a strike, they would not
be entitled to wages for the strike period even though the strike might haye been

legal and justified.
Industrial Dispute No. 68 of 1956.

P. Sankara Menon for the management.

K. K. Vasu Panicker for the workmen,

AWARD.

1. Disputes having arisen between the P. 8. N. Motors Ltd., Trichur,
hereipafter referred to as the Company and the P.S. N, Motor Workers’
Congress, hereinafter referred to as the Union, the Government of Travan-
core-Cochin State issued Notification No. L. Dis. 19676/54/DD dated
17-7-1956 refersing the same to this Tribunal for adjudication. The only

{wo items comprised ip the order of referrence are given below :

(1) To what amount of bonus, if any, are the workers entitled for the

year 1128 M. E.

(2) Are the workers of the workshop entitled to wages, or compen-

sation for the strike period commencing from 18th September, 1954,

Originally this dispute was referred to the Industrial Tribugal, Trivan-
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drum and after the constitution of this Tribunal, the same was referred to
this Tribunal and with the written consent of parties proceedings continued
from the stage at which it was left by the Trivandrum Tribunal.

2. It is contended by the Union that due to the unremitting labour of
the workmen, the Company has earned large profits and that they must be
paid at least three months’ wages as bonus for the year 1128 M. E. The
workmen were compelled to resort to strike as their legitimate demands
were utterly disregarded. After the strike notice, the management was not
ready for a peaceful settlement and the workmen were compelled to resort
to strike from 18-9-54 to 3-10-54 (both days inclusive). It was the unconci-
liatory attitude of the management that brought about the strike. The
strike was legal and peaceful and the workmen are entitled to get wages for
the strike period.

3. In the reply statement, the management has denied the averments
in the statement of the Union. It is contended by Mr. P. N. Krishna Iyer,
Gc;verning Director of the P. S. N. Motors that the management concern
did not have the full co-operation of the labour force particularly of those
in the workshop section, during the period in question. The management
conceded the principle of giving bonus to workers if there is profit available
after meeting prior and necessary charges. In the year under consideration
the management concern was converted from being a family concern into a
private Ltd., one. The Company had very great financial difficulties,
and in order to tide over tne difficulties it had to borrow large sums
of money on high rate of interest. In the year under review there
is only a nominal profit of Rs. 40,508-12-11 after deducting the initial
depreciation. There will be absolutely no profits if the depreciation
allowable under the Income-tax Act is deducted. The Company has no
financial capacity to pay any bonus. Inspite of all that, as a gesture of
good-will and as an act of encouragement for better co-operation the Com-
pany in the meeting of the share-holders resolved to pay 15 day’s basic
wages as bonus to all its employees who have been in the service of the
Company from its formation till 30-6-53. All the workers except 20 persons

actually received these amounts without any protest. In the conference
held on 23rd August, 1954, before the Conciliation Officer the profit and loss
statement for the relevant period was made available to the Union represen-
tative. They read the statement and did not raise any objection to the
figures contained therein. The workers struck work with a view to force
the management to accept their unreasonable demands. The workers were
fully aware that tbe dispute has been referred for adjudication. The strike
was unnecessary and unjustifiable. Only a section of the workers alone
decided to strike and that too without taking a strike ballot. The decision
to strike was preceded by slowing down of work and sabotage of machinery.
Workers mixed acid in the brake fluid with the result that these vehicles
could not be used for trips. Out of 400 workers, only 50 workers in the
workshop alone took part in the strike. The strike was neither peaceful
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nor legal. The leaders of the strike'resorted to violence in the strike, they
prevented workers from entering the faciory and attempted to damage the
vehicles by putting nails on the road. The strike caused very heavy financial
loss to the Company. The continuance of the strike after the 29th of Sep-
tember, 1954, in any event was even illegal and unlawfu]. The accounting
year of the Company is from 18th August, 1952, to 30¢th June, 1953. [t will
cover only 10 1/2 months of the year 1128 and the profit and loss account pre-
pared and marked in the proczedings is only for a period of 10 1/2 months
of the year 1128 only and the determination of the question of bonus in this
enquiry is to confine to this period of 10 1/2 months ajone and not for the
entire perjod of the year of 1128.

4. The Union Secretary filed a rejoinder in whj
to the preparation of the profit and loss account for
year 1128 and contended that in the year under cons;
had no financial difficulties at all. It was an year of b
In the conference before the Conciliation Officer, the
ment was not shown to the Union representative, Att
before the Conciliation Officer only a scrap of paper
the correct financial position of the Company,
did not know that the dispute was referred for
legal and peaceful and comes within the legit;
the Union. The fact thata group of workme
bonus does not exonerate liability of the Co
according to law.

5. With regard to the question of bonus, it js
controversy that the workmen of an industria] esta
get bonus, provided there is surplus profit in a par
the prior and necessary charges. The basis of the
the profits are earned as the result of the joint cop
capital and unless and until profits are made no q
arise for the distribution of any bonus. If the tradj
establishment has resulted in loss, there would be
cular yeer available for distribution. The pro
financial year is taken as a basis for the purpose
profit and loss of either the year immediately pro
a relevant factor for a consideration of the questiop of bonus

6. This is also the basis of the demand of the Union fo;
case; its case being that the workmen have earned for the Company sur us
profits to pay at least three months’ wages as bonys. The Princip]gs fOrpthe
grant of bonus were discussed and a formula wag evolved by the Fuli Bench
of the Labour Appellate Tribunal of India, in the Bombay Mills Owen !
case reported in [1950) 2 F.J.R. 107. ““As both laboyy and capita COmril;:rgs
to the earning of the industrial concern, it is fajr that laboyr should d ute
some benefit, if there is a surplus after meeting prio erive

. I OT necessar char »
and the following were prescribed as the firsg ¢harge oy gross l)),roﬁts gjisz
1] M ]

ch be took objection
10 1/2 months of the
deration the Company
oom for the Company.
profit and loss state-
he tripartite conference
which did not reveal
Wwas alone shown. The Union
adjudication. The strike was
mate Trade Union activities of
N accepted 1S days’ wages as
mpany to pay bonus to workers

now settled beyond all
blishment are entitled to
ticular year after meeting
claim for bonuys js that
tribution of labour and
uestion or occasion cap
ngresults of the industrial
D0 profits for the parti-
fit and loss of a particular
of calculating bonus. Tle
ceeding or Succeeding is nct

bonus in this
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(1) provision for depreciation, (2) reserves for rehabilitation, (?) a retx:xrn of
6% on paid up capital and (4) a return on reserves used as working capm.ll at
a lesser rate than the return on paid up capital. The surplus t'hat' rerr}amed
after deducting the aforesaid items, would be avallabllf: fo.r distribution as
bonus. The trading results for the relevant year are gl.ven in Exts. X1V and
XV. Ext.XIV is the profit and loss account and XV is the balance-sheet.
The net profit according to Ext, X1V is Rs. 40,5?0—12-1 1. In Ext. XIV con-
solidated figures are given showing the different ltems.offaxpenditure incurred
in order to run the business. The statutory depr.ec.latlon allowed by. the
income-tax authorities amounting to Rs. 1,51,343 is in Ext. XIV as an item
of expenditure. The total expenditure comes to Rs. 19,84,913-.7-10. Mr.
K. K. Vasu Panicker questioned the genuineness of on-ly three flgur_es., viz.,
(1) Sundry expenses of Rs. 1,467-0-0, (2) Donatu.)n and Charities of
Rs. 1,853 and (3) Presents to staff of Rs. 1,323 amounting t'o Rs. 4,643 out
of a total expenditure of Rs. 19,84,913-7-10. . Tam of opinion that t!le three
items objected to by Mr. Panicker are really items to be given credlt.to the
management. These are amounts spent by the management in running the
business. The depreciation amount of Rs. 1,51,343 allowed by the income-
tax authorities is given as an item of expenditure anfi the management has
got the right toadd the same as an item of expenditure. The' tota_l profit
available for distribution is only Rs. 40,52?0-12_-11. The capital invested
is Rs. 5,00,000 and 6% interest on the capital invested would amopnt to
Rs. 30,000, The balance left is only Rs. 10,580 and out of which 15
days’ wages paid to the workmen comes to R.s. 7,982-12-0. The ba]anf:e
is Rs. 2,598-0-11. Fifteen days’ wages was paid as a gesture .of good-will
and not because there was profit in the year under consxderat.lon_ .Mr. P,
Sankara Menon very seriously argued that tht? Ipanagement is entitled to
appropriate Rs. 98,100 towards special deprecxat.lon and th management
has actually done so in the year 1128 M. E. If special depreciation amounting
to Rs. 98,100 is allowed to be appropriated, the management concern must
be taken to have suffered a loss of Rs. 91,091-5-11. But we nee(.i not take
into consideration the question of special depreciation, After income-tax
depreciation of Rs. 1,51,343 the available surplus is only Rs, 40,580-12-11.
The interest at 6% on the Capital of Rs. 5,00,000 comes to Rs. 30,000. After
deducting this amount from the net profit what is available is only
Rs. 10,580-12-11 out of which the management already gave 15 days’ bonus
and this bonus was accepted by all the workmen except 20 persons. The
bonus for 15 days comes to Rs. 7,982-12-0. Those 20 persons who have not
accepted the 15 days’ bonus will be paid the same and I find the workmen
have no further claim for bonus in the year 1128 M. E.

7. The profit and loss account and the balanc.e-shect of the Company
is from 18th August, 1952, to 30th June, 1953. This does not cover the full
period of the year 1128 but only 10 1/2 montps of the year 1.128 apd the
enquiry with regard to the question of bonus is confined to this period of

the year 1128 alone,
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8. The bonus question has to be viewed from the point of view of
gross profit also. In order to arrive at the gross profit the only item of
expenditure that can be added back to the net profit is Rs. 1,51,343 the
statutory income-tax depreciation, though, Mr. Panicker would argue to add
back three other items of expenditure also amounting to Rs. 4,643. 1 have
already found that the amount of Rs. 4,643 is really trading expenses and
actually incurred by the management. So the gross profit will be,
Rs. 40,580-12-11 (the net profit) + (income-tax depreciation of Rs. 1,51,343)
together the gross profit will be Rs. 1,91,923-12-11. As laid down in the
Bombay Full Bench Formula, depreciation of Rs. 1,51,343 has to be allowed.
A return of 6% on Rs. 5,00,000 Capital will be Rs. 30.000. Together these
two amounts come to Rs. ,81,343 and the balance is Rs, 10 580-12-11. No
amount is available to provide towards rehabilitation TCS’erves O'f the
balance of Rs. 10,580, bonus for 15 days® wages already paid .Comes he
Rs. 7,982-12-0. The net balance will be Rs, 2,598, Nothing further is left
for distribution as bonus in the year under reference,

9. The 2nd issue is with regard to the questio
of the workshop are entitled to wages o? cOm;en;??ot?‘erfotrhethivosrtl:ie;:
period commencing from 18th September, 1954, 10 3,4 October. 1954
(both days inclusive). : p

10. The charter of demand by the Union Ext. R was served on the
managementlon 5-7-54. In Ext. R the Union has requested for (1) the intro.
duction of Provident Fund Scheme to the workers in the worksh
section; (2) make available a resting place for the workers of the wgfkshop
to take food etc., during the interval; (3) free medical aid for all the v: skOP
and (4) the grant of 3 months” wages as bonus to alj the workers fo thor o
1128 M. E. The Company by its letter Ext. T dated 13th July 195;‘ te Ye;xr
Union refused to consider any of the demands. With ’egard’to b(; 0 tbe
Company contended that there is no surplus profit in the year “2811115 the
bonus. The General Body of the share-holders of the Com to pay
meeting held on 12th April, 1954, has resolved to pay 15 days’ b::ny at its
as bonus to its employees as an encouragement for better co.o elc t‘wag'es
future. The Union was not prepared to abandon its demands ang r; ton in
it again requested the Company by its letter Ext, U dated 29-7-54 t. eret‘?rc
the different items of demand already embodied in Ex¢, R with al’mteratmg
reconsider the matter. InExt. U a request for the bala“"’e"Sheet req(;!cst to
and loss account of the year 1128 was also made. Ext. Y i the str?]? pro'ﬁt
dated 31-8-54 with an ultimatum that if their demands were no: ;‘ notice
within 14 days thereof they would be reluctantly Compelled ¢ iflled
strike. This strike resolution was unanimously passed ip 5 Genero lgg on
meeting held on 31-8-54. In the meanwhile there wag an at al Body
congciliation but was not successful. Ext. Z dated 4.9.54 is the re elzn;;t at
the management. In Ext. Z it is stated by the manageme; that th}c)‘y 1rom
adviser along with the Secretary attended the conciliatjop meetin ir ;gal
had with them a copy of the balance-sheet and profit ang loss accogu-m ::31’
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also accounts supporting them. The management further stated that they
were made to understand that the Union representatives admitted the
figures in the balance-sheet as correct in the conciliation conference but
demanded increased bonus on the vague ground that the general finan-
cial position of the Company is better. To Ext. Z the Union’s reply is
Ext. AA in which statement the assertion of management that the Union
representatives were shown the profit and loss accounts of the year 1128
was not denied. Strike was started on 18th September, 1953. The
running staff and a section of the workers in the workshop did not take
part in the strike. The strike was confined only to a section of the workers
in the workshop. On the second day of the strike the management issued
Ext. AB to the Union General Secretary which runs as follows :— '

P. S. N. MOTORS LIMITED, TRICHUR.

L/9/54. 19th September, 1954,

The Secretary,
P. S. N. Motor Workers’ Congress,

Trichur.

Dear Sir,

We regret very much to report that since you announced your decision
to strike work from the morning of 18th September, 1954, some of the
vehicles which were in the workshop on the 17th night for maintenance work
were tampered with by the workmen. When the vehicles were- taken out in
the morning, all the drivers complained that the brakes were jammed and
they had to be taken to the workshop for examination and it was found
that some foreign matter was mixed in the brake fluid, and consequently
the brakes were not working properly. As a result of this act of sabotage,
some minor accidents have also been reported. TheFluid taken from the
Brakes is being sent for chemical analysis and we shall let you know when
we receive the report.

We do not feel it necessary to impress upon you that such acts of
sabotage do not come within the normal Tfade Union activities and much
less in a public utility concern, where the lives of many passengers are also
involved. . S

We hope that you will take appropriate action in this matter and advise

the Labourers to desist from such activities.
" We also regret to note that contrary to the assurances of the President

of the Union and what you professed at the public meeting, held under the

the loyal workers were molested and some of them
were assaulted, while they were coming to the workshop. We find from the
comblaints that K. R. Xavier, K. K..Madhavan, M. N.. Gopalan, K. A.
Kunjunny and M. Parameswaran Na1r., e.mployees of this concera, as also
he Sitaram Spinning & Weaving Mills Ltd., are

auspices of the Union,

certain employees of t
R—a7
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mainly responsible for this. In the best interests of both the parties con-
cerned, it is advisable that use of force to prevent the loyal workers from
entering the workshop should be eschewed.
We trust that you would take this in the true spirit and avoid clashes.
Expecting your co-operation,

Yours faithfully,
(Sd.)
Director,
For P. S. N. Motors Limited.

Ext. AC is a letter from the Union to the management stating that
the strike is progressing peacefully and is getting  the co-operation of
the public. The management is adopting all tactics to put down the
strike. Some workers were taken to the workshop with police escort in
order to make known to the public that the strike is not peacefyl
Ext. AC the interference of the police in such matters is condemned .E
AE is another notice calling off strike issued by the Union ;o the
management after the receipt of the copy of the order of adjudication. B
that time the management had already discharged three workers an;:l thi
management refused to take back these three workers.  So the entire
body of workers refused to join duty. On 3rd October, 1954, an agree.
ment was arrived at between the representatives of th,e emr;loyers gand

employees and the strike was called off ang the work
from 4th October, 1954. orkers resumed work

11. Ext. AB is a letter dated 19-9-54 ; the
the management to the Union. Details of this
I(m), Ext. I {0) I:\i/;ld I (j) are complaints filed
workers Sri K. Madhavan, Sri P. R. Bajakri . !

Sri V. Govindan Nair. Ext. T (m) is from th:\s:]:rall;,rSé:ivMAahKr‘Shnan a‘nd
that he was man-handled by blacksmith Sy Kunjunni og tha ;van statgng
when he was coming to the workshop for work, Ex l(o)? iih morning
plaint to the management from workers Sti P.R E.!alak i.l\shanother.com.
Sri V. A. Krishnan dated {9th Septcmber, 1954, T.hese t\:zls nan Nair and
obstructed on their way to the workshop on the mornin f0 9W01'k€1'S were
1954, by the workshop workers Messrs M. N. C‘Opalang zd lPth September,
Nair, K. C, Balakrishnan, M. M, Suiltaq Moideen apd l’)e : arameswarfin
intervened and the workers were able to 20 for work Evas;y. ‘Th.e police
another worker Sri V. Govindan Naijr dated 19th Se .temt:' (1) is from
returning home in the early morning of jgip Seplemger 19esri lagfst:; hgtf::::

duty in a bus owned by P.S.N.'Motors. The gri
oot St Motors. e driver was forced to stop the

the compulsion of the strikers and he was
others. Ex.1(j)is a wound certificate ig
the Doctor after examining the body of §
plaints were forwarded to the police

In
Xt.

2nd day of the strike from
letter are given above. Ex1.
before the Director by the

beaten by worker Srj Xavier and
sued on [9th September, 1954, by
ti V Gopalan Najr. These com-
requesting for necessary action by the

T had to get down from the bus by

. . ; 9
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19th September, 1954, itself. Ex. I (1) is a letter, from one
gz;zfzfﬁ;i::ddressedpto the working Director of the P. S. N. Motors. It
states that Sri Gopalan Nair was travelling in a car with four other persons.
Their car was stopped by strikers at three places in order to ascertain whether
any of the workers in the P. S. N. Motors Workshop were travelling in the
car. The driver of the car was man-handled and finally beaten with a torch
two or three times by a worker named Sri Madhavan. Ex. I (b) and I (e)are
complaints from the drivers Sri C. O. Thomas and Sri V. Chandrasekharan
Pillai. They complain that some persons in the workshop prevented them
from taking the buses to the workshop and abused and even threatened them,
Ex. I (f) is a complaint from a newspaper boy stating that he was stopped
on his way to P. S. N. Motors Office while carrying a bill from the office of
the ‘Express’ newspaper by the President of the Union. Ex. I (f) states that
the President forcibly got the bill and some other papers from the messenger.
Ext. I (g) is a report from the P. S. N. Office Manager to the Sub-Inspector
of Police regarding this ingident. Ex. I (c) and I (b) are also from workers
complaining of violence from strikers. Ex. VIl is a report from the work-
shop clerk Mr. M. M. Benny stating that Mr. K. K. Madhavan tore away
the notices exhibited on the notice board, He was caught red-handed and
Ex. VI papers are notices that he actually removed from the notice board.
Ex. IX series are four reports from four drivers of the P. S. N. Motors dated
18th September, 1954, and 29th September, 1954, respectively stating that
the brakes were not working properly as some foreign matter was mixed in
the brake fluid. Ex. X series (seven in number) arereports from seven drivers
stating that in the various bus routes three-faced iron nails were found and
as a result of running over them several tyres were damaged.

12. The Managing Director as EW1 and the Chief Mechanic as EW2
have given evidence regarding the various acts of violence and sabotage.
The Union examined Messrs. K. K. Madhavan, M. N. Gopalan and P, A,
Kochakken workers from the workshop section and Messrs. A. Madhavan,
the General Secretary of the P. S, N. Motors Congress and the President of
the Congress Mr. K. Karunakaran. Mr. Karunakaranand Mr. A. Madhavan
give evidence with regard to Ex. III agreement dated 3rd October, 1954,
alone by which the strike was called off. They state that at the time of Ex. I1I
the management had promised to give work to the three discharged workers
also. Sri Karunakaran does not say anything with regard to the nature of
the strike. In the cross-examination Sri Madhavan, the General Secretary
admits having received Ex. AB. He also admits that he did not sepd any
reply to Ex. AB. After the receipt of Ex. AB he interviewed the workers
mentioned therein and advised them. In the General Body meeting of the
Union Sri Madhavan advised the workers in general to conduct the strike
peacefully. He does not specifically deny the different acts of violence attri-
buted by the management against specific persons. There is the evidence of
WW1 Sri K. K. Madhavan, WW2 M. N, Gopalan and WWS5 Sri Kochakken.
WWI1 and WW2 were discharged for their alleged acts of violence during the
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strike period and these two persons were examiqed ui) c
application filed by them anq another worker Sri M.l a
these proceedings under Section 33A of the Industrle}
reinstatement. These three persons deny all allegat:p
and WW?2 are highly interested witnesses and WWS5 i
who-has come forwarq to actcc:jmfro;c(i)a:ltse them.
i € .
the elvi;denlnggfeﬂ:izs;c;?ntzrf;e quzstion whether the work
are entitled to wages or compcn.sation for the st.rike' peri
see whether the object of the strike was legal or Jqstlﬁabl
men conducted the same. The demand of the Uplon for
period is based on the ground that the smkzl was
unsympathetic attitude of the management re%alr mg t
workers and that the strike was legal and peaceful and ¢
be given their back wages. The Mapagement conte
necessity for strike, that the strike was lllegal.anq,that
the non-co-operating attitude of the workers in the co
by the Labour Department. The management ?lcl)nt
wages already paid as bonus was a gesture good-will a
t because there was any available surplus. N
and ne 0] age 391, para. 437, Vol. VI of the second edition of the
l1)4. s Eaasgof Eng’land the most important libertjes that have beep
Halsbury d elaborated have been enumerated and ope such liberty is the
c'reated a“.keeor the right of a citizen to withhold his labour, so long as he
right to S‘”mmi[ any breach of contract, or tort or crime, Under our Copg.
does not E: right to strike is not given as a fundamenta] right. But it i per-
tnutlolnft to a citizen to go on a strike or to withhold his labour, Whatever
fectly le ; value or result of a strike it is recognised as a legitimate weapon
ma};]be tori(meﬂ for the purpose of ventilating their grievances and achieving
?;ezredgmands. The workers in this case thought that they had 4 legitimate
ievance and they pressed their d.emands on the management but the
gr ement did not care to grant their demands, the workmen cap legiti-
::?;5 resort to strike for gettiqg a favourable decision ugon t.heir degands_
The subsequent rejection of 'thel.l' demand for‘ bonus by this Tnbuna.l will not
ke the strike illegal or unjustlﬁa})le. It will not be propelt to.ad_l.udge the
make justifiability of the strike by the result of adjudicatjopg. A
legflllty or Jt be said to be unjustifiable unless the reasons for which jt
strike cango' re absolutely perverse and unsustainable, |p the instant
was startE ile charter of demand embodies four items of demand apq they
case Ex. ,b' :1 in para. 10 above. They are all very moderate demands, nay ;
are describe demands which are necessary to keep the workmep i reasonabje
I must sa)”sri P, Sankara Menon appearing for the management attempted
comfort. hat thé figures in the balance-sheet of the Management concery
to show tleavent period was shown to the Teépresentatives of the Union and
f;:;l:;:: _even satisfied with their corretness. The Upjop requested in

onnection with ap
rameswaran Nair in
Disputes Act for their
ns of violence. WW]
s only a friend of them
It is not safe to rely upon

ers of the workshop
od it is Decessary to
e¢and how the work-
wages for the strike
necessitated by the
he demand of the
hat the workers must
nds that there was no
it was occasioned by
nciliation talks held
ends that the 15 day’s
nd better €o-operation
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- the management after getting
writing fora s i(:if‘ot:efrzillalt];: sg;eito:n:laimained studied silenge. Th;
e I-eqmlsd have complied with the request of' the Umc?n an
maﬂagemen't ron fides. Sri Sankara Menon finds fault with th.e Umop f?r
showed {heif bonal to iix. Z a letter sent by the management xmmedlal:e );
nf?t setllllceh:fniill-?zii{)n conference wherein it is stat:ed It-:‘hathhc[hl;al:}r]J::t-:r esf
aner i may be, Ex. R,
as shown o tFle g)?xlroir;;:mxt}ac;:\r:;niihztf whi)::h one alone is bonus.‘l’ll‘herct:
demands conlalll:sr demands and the figures in the balanf:e-sheet, wl: no
are'the e :hree items of demand. Resolution to st.rlke was taken 13
sadity the orber ting of the Union unanimously and in order to avoi
a Gencra.l Body mee ugble to the public the running staff did not take part.
inconvenience 40 ¢ 1"0 ware of its great responsibilities to the. travelling
The Union wes fut1> ynao doubt that the object of the strike was not illegal. The
public The?e Cz"tli] dein starting the strike. It must be remembered ‘that the
Jnion was Jltlsttl;iseright of strike in proper cases after a great deal of'struggle
workmen go
and sacrifice i i od will come within the legiti-

. Starfing atsitvrilfi:st?)fa::;e{;n?o?min this present case,the stril((je
mate "ad? ik ach management’s refusal to concede the w_orke.r S c'lemap .
was oceasioned bY | xenent themselves ultimately found sut.ﬁc:?ntjlustxﬁcatxon
The fact t'hat Govefnt]he demands to this Tribunal for adjudlcanqn, servci
For e o kers bona fides in resorting to strike at least with res;)e]cd
© vinddicate tcliler::vfz;red for adjudication. 1 am the_r]:forwea:n;:ll:e ;o a;)ter

0 the deman i justified, The strike
that the.Obje: :hc;f;:;:ttr;k:h: zrilfal:]r:xjguesntnlcf:l;t and the demands of the workmen
S::nl:;:t;:;e;id to be illegfﬂ e um'eas?:ra:tlrei.ke wages, it is not sufficient that

16. o order t(i)kseuxsvt:slne:thcelerm}]egal or justifiable, the st.rike mt‘;st .be
the object of the Sttrlere should not be the use of any force or vxolqncc uring
peaceful also .and tHm‘e in the instant case the strike far from being peace-
the strike P elrlotd Several acts of violence and sabotaic pfzrp;trl:‘:g bgei?::;

L, was viorent. Union i course of the strike is -

f:; ;he workers of the ggzno]fn(;g:uﬁ:mary evidence proved in tl:u:d case.
doub by the large n; not strike work were molested, assaultgd a;) e:';tex
The worl:;rilvlv)t;ot:; strikers when they were coming and returning from
man-handle .

kshop. i in this case, both documentary and
- L :r(:)n;dﬂ:ieoz‘gtd ;;1:: t?liil::fli was violent. The strike was started
oral it is bey

icles which
1954. . Some of the vehic
of the 18th September
-in the early hours

i airs were tampered with by
were in the workshop l?i?l(tih:f 1a7<:[1]ili I::f?g&re:ieipn the brake fluid anq conse;
the workmen. kson‘j:ere not working properly. As a resul f’f thl:e a:rtt:d
quently the bramei:lor accidents also happamed r ers p
::?ogfft:ro ?: the 18th itself. The Lpffortg, a;‘age_y_\ gac

is
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office on the 18th itself, must be taken to be genuine.
reports from several drivers the management w

tember, 1954, for which the Secretary %iid not s;g:ieaE:ép]?BS ovn 119th Sep-
complained of having been man-handled, and assualteq an.d : fera workers
were molested. They were prevented from proceeding to the w e: hpersons
many were threatened from coming for their work. Mainly Srj IgrRs op {lnd
Sri K. K. Madhavan, Sri M. N. Gopalan, Sri M. Parameswaran N Xavier,
Sri K. A. Kunjuany are mainly responsible for the different act : ol and
There is qvidence to show that a few workers of the Sitharams K'fl'};lolcnce.
joi.ned with the employees of the P.S.N. Motors to help them Th1 s also
nails were put in the bus route to damage the tyres, | find tilat l;ee-fac.ed
far from being peaceful was violent ; there were even minor act ;‘ ® ke
also. The workers did not stop strike and resume work on gett§ o sab‘otage
the order of adjudication on 29th September, 1954, on the gmu;r:ig zotlce of
workers discharged for acts of violence during the strike period that three
given work. The strike was further continued tll 3rd Octob lWerc oot
Ex. T the management agreed to withdraw the orders of disc]ear’ > By
on three workers without prejudice to their right to take appro :lirgte pas§ed
regarding the charges against them. The workmen are not entli)tleaole oo
compensation or wages for the strike period as the strikers used v?o] oy
and force and prepetrated acts of sabotage. The workmen are not lolence
to any bonus for the year 1128 M. E. over and above what . enu‘tled
by the management. The twenty persons who have not received wlass glvelz
bonus will be paid the same when this award becomes enforceable. | cays

the award in terms given above. No costs. This award will‘ b o
enforceable after thirty days of its publication in the Go Seome
Gazette. vernment

On the basis of the
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[In THE PuniaB HIGH COURT.]

SHAMBU NATH & SONS LTD,
v.
ADDITIONAL INDUSTRIAL TRIBUNAL, DELHI AND ANOTHER.

Bishan Narain, J.
February 11, 1957

INDUSTRIAL TRIBUNAL—PROCEDURE— DISCOVERY AND INSPECTION OF
DOCUMENTS—WHETHER TRIBUNAL CAN FOLLOW ITS OWN PROCEDURE—PROVI-
SIONS IN CIvIL PROCEDURE CODE, 1908, HOW FAR APPLICABLE—INDUSTRIAL
Disputes Act, 1947, SectioN 11 (1), (3).

The general terms in which section 11(1) of the Industrial Disputes Act,
1947, is couched are limited in respect of matters enumerated in section 11(3)
and rule 21 of the Industrial Disputes Rules. Therefore, in the matter of
production, discovery and inspection of documents, an Industrial Tribunal cannot
follow its own procedure and is bound to follow the procedure laid down in the
Civil Procedure Code, 1908, Order X1, rules 15 and 18.

Civil Writ No. 373 of 1956.
N. S. Bindra for the petitioner.
Bishambar Dayal and Harish Chandra for the respondents,

JUDGMENT,

By notification No. F.I. (58)/56 E.J. & L. dated the 13th of March, 1956,
the Chief Commissioner, Delhi, referred for adjudication to the Additional
Industrial Tribunal, Delhi, consisting of Shri Rameshwar Dayal, under the
Industrial Disputes Act, 1947, certain disputes between the management and
workers of Messrs. Shambu Nath & Sons, Limited of Shahdara, Delhi. The
dispute, inter alia, related to payment of bonus for the years 1952-53 and
1953-54 and the present petition is limited to this dispute and my order is
also confined to this dispute.

In due course the parties filed their statements before the Industrial
Tritunal. In their statement of claims the workers sought permission to be
allowed to file their claim after the management had filed their statement
and had made available the relevant balance-sheet and other information
regarding the finance and accounts of the Company. The management on
the 5th of June, 1956, replied, inter alia, that the workmen had claimed bonus
too late as the accounts had long been closed. The management also denied
its liability to pay bonus in view of the prior and necessary charges which
were detailed in the statement of claims, The workmen thereupon filed a
rejoinder on the 9th of August, 1956, complaining that the reply of the
management was incomplete and did not give the required information and

"requested the Tribunalto direct the management to produce the account

books and balance-sheets relating to years 1952-53 and 1953-54. The
management filed audited balance-sheets and profit and loss accounts for
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these years and requested that this information may be kept confidential as
laid down in section 21 of the Act. On the Ist of September, 1956, the
Tribunal passed two orders. By one order it directed the man’agemer,lt to
allow inspection of books like ledger, cash book, vouchers etc., that is, all
those books whicp related to financial statements for the two )'I’ears, anzl by
tf}:; :);ge;e;):cllegrsiige;ted the management to produce the financial statements
' The management has filed this petition to get these two orders set aside
by issue of a writ of certiorari under article 226 of the Constitution. This
petition is contested by the Tribunal as well as by the workmen '

The learned counsel for the petitioners has contended that .thc Tribunal
has no jurisdiction to order inspection of these account books etc., without
complying with the relevant provisions of the Civil Procedure éode and
particularly without complying with the provisions of Order X1, rule 18(2), of
the Code of Civil Procedure. It was further argued that in ’an case ,the
financial affairs of the Company relating to the year 1954-55 hadynothin to
do with the present dispute and the Tribunal ought not to have ordegrcd
the production of books relating to this financial year.

Section 11(1) of the Industrial Disputes Act, 1947 as amended in 1956
runs:

“11(1) Subject to any rules that may be m i i .
trator, a Board, Court, Labour C_ourt, Trigunal oz:dlflz:?i(;:;sl b;‘?ia:&n:? :;:1
tt'(;lilnokwﬁstl'x,fh procedure as the arbitrator or other authority concerned may

and section 11(3) reads:—
“11(3) Every Board, Court, Labour Court, Tribunal and National
Tribunal shall have the same powers as are vested in a civil court un:e tl?
Code of Civil Procedure, 1908 (V of 1908), when trying a suit, i r the
the following matters, namely: ,in respect of
(a) enforcing the attendance of any person an . . .
(b) compelling the production of documentsd ae:c? nr::tl:rgia}:]r:bqn oa.th,
(c) issuing commissions for the examination of witnesses : Jects:
(d) in respect of such other matters as may be prescribed’-
and every inquiry or investigation by a Board, ’
Tribunal or National Tribunal, shall be deemed to bCeo:;lt;dilcd;?(;;:)cS;l;;:
\(v’v;t:)ggot)l’x,e: meaning of sections 193 and 228 of the Indian Penal Code (XLV
Rules have been framed under this Act, and rule 21 runs as follows:
«191. 1n addition to the powers conferred by sub-section (3). of e
tion 11 of the Act, Boards, Courts and Tribunals shall have the s:::e
powers as are vested in a civil court under the Code of Civil Procedure
1908, when trying a suit, in respect of the following matters, namely : ,
(a) discovery and inspection ; po—— %
(b) granting of adjournment ;
(c) reception of evidence taken on affidg
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