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GITA STUDIES Y.
BY MR. S. K. YEGNANABAYANA AIVAR.
Prof. HIRIYANNA, M.A. '
Prof. Hiriyanna combines with profound seholarship characteristio
- of our Pundits, a critical approach to problems, the result of his
English education. Hence his chapter on the Gita in his ** Outlines of
Indian Philosophy" is well worth perusal.

.He examines the causes of the increasing popularity of the book
and attributes it to the popularity of the great epic of which if is a part
and of the two characters Krishna and Arjuna. It is also due to the
significant occasion when the fate of Humanity and of Dharma hung
in the balance. Its simple style also endears it to millions. Its charac-
teristie feature is atafed to be its toleration laying emphasis more on
ihe spirit of worship than on the object worshipped.

" It deals with a concrete ethical problem and that in 2 concrete

T;;fway without going too much into metaphysics; yet differences in inter-
_ pretation have come about because of differences in the metaphysical
standpoint of the Acharyas who have commented on it.

1t is refreshing to note that Prof. Hiriyanna oonsiders the book

_inspite of having a main message, to be heterogeneous in character even

as the Mahabharata is of which it is a part. Even Tilak (and to spesk
of the ancient Acharyas) speaks of it as being one pointed. Jnana,
says Sankara, is its theme. No;bhakii says Ramanuja. Neither,
Karma is the one topic discussed right through, says Tilak. Prof, Hirj.
yanna takes &arma-yoga to be the central teaching of the Gita, which is
abappy compromise between the ideals of Pravriti and mivriti, Iy
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discards neither ideal but by combining them refines and ennobles both
Gita's teaching stands not for renunciation of action, but for renuncia-
tion ¢n action.”

. This karma-yoga, looking upon duty as an end in itself and doing it
without expectation of reward is taken as tending to Aima-sudhi or
as subserving the purpose of God, leading to self-realization or to God’s
presence. ‘' But whether we look upon the Gita as the gospel of
enlightenment or of love it is equally the gospel of action.” s

The source of ideas in the Gita is then discussed : it derives its
ideas mainly though not exclusively from the Upanishads. Theism of
the Bhagavath school is another source which theism later on .
much strengthened by the Gita itself- Whether Sankhya philoso:l?s
as we now understand it was a thin source is discussed ;: but he comei
to no definite conclusion as the history of the system itself is not
quite well established.

On the whole it is a fair and critical estimate of the gospel though

. 3o —

‘**DHARMA " IN THE RAMAYANA.
N BY
R'._,'-%R IVASA IYENGAR, Headmaster, S. T, H, School, Peeclamedu.
e L
‘;\,. .~ ~ There is not a more unique contribution to World—Thought th
@g.« Dirma, the sublime concept of Hindu, nay, Indian cult hi -
o i e R s ure. Whichever
bool indu religion we may take on hand, the attention of ew
indifferent readers is drawn to the spell of this concept. Ag P 6;1
C. E: M. Toad observes, “This distinctively Hindu conception 4 ot
a.fimlt of summary description.” The word “Dharma’” i o n?t
different senses in different contexts; and it is worthwhile ts need In
understand .the true import of this wonderful word which si 0‘ oy
great _contrlbution to Indian culture and Indian civili s:;gnlﬁes th.e'
sometimes used in the sense of an action leading to ha inows. | s
ot!:er worlds, called ‘“Moksha Dharma'. 1t is someti‘mppmess " tl.xe
Mm?a.nsa, to refer to the performance of Vaidik rite 58 used, as in
Again, the word has been used to refer o the king's 4 o sacrfﬁ'c o
of the oc:untry, of caste, of family, of friendship etl:,hes’ ut r;dl‘flofls.
| 4 }:1::::; t Pharma is thus interpreted to mean the eth;oa(;a ed e
| \ rolling our worldly activities. I is a ooces a..nd
i $erm in which all the strands of Indian culture e paeensive
are woven together. In

its essence, Dharma is that by which Man j
5 . an is borne up : ) .
gfas:; (2) srong ﬁﬁﬁﬁﬂg: It is that which Supflort (D ard s

s and bears up
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Man's personality for the full realisation of the Purusharthas or what
I may call the culture of the individual. At the same time, if connotes
the social and ethical obligations of the individual. Dharma is that
which holds or sustains society at best. If Dharma is violated, the
bonds of society are let loose. Hinduism is not a religion which empha-
sises mere individualism. Collective good or the good of the society is:
the objective of all Hindu othics. Social obligation is on a par with
man’s other natural and individual aspirations. Anything which stifles,
starvés, stuns or breaks up a man’s personality and thwarts his realisa=~
tion of all the Purusharthas is not Dharma.

asi o gefacd iyl = A @:
FA0 "A@) 9791 @ 94 3T FES |
(He who is the friend of all beings; he who is intent on the welfare of all,
with act and thought and gpeech—he only knoweth Dharma, O Jajali.”)
So then we learn that the Dharma of the individual should harmo-
nise with the Dharma of the society and the Dharma as enjoirted by
the good. With this prefatory note as the back ground, we shall
learn what note this sonl-elevating, soul-inspiring and soul-saving
concept of Hindu thought and Indian culture strikes, in the famous
epic, the Ramayana.
11

The hero of the epic is called \—Jﬁs{: (knower of Dharma) guEq

qfcefigal, (upholder of Dharma), @Hacae. (devoted to Dharma) &A1 - .
(one who has realised the essence of Dharma) etc. The ess.;ence of}
Dharma is given in a nutshell in the character-sketeh of Sri Rama
gey gf @It (in truthfulness like another Dharma)-
The essence of Dharma is brought out by Kaikayi, too, who, in
urging Dasaratha t0 send Sri Rama rto the forest, says,
ag: &l ff 1@ gf gfag) S |
(Those well-versed in Dharma say that truth is the highest Dharma).
The power and nature of Dharma are strikingly brought out by Sr!
Rama who, in explaining to Lakshmana, why his father's command,
being based on Dharma, should be qbeyed, says,
gl i qeA) o o aca Rifiad |
(Dharma indeed is supreme in the world ; Trath is rooted in Dharma)_
The finest exposition of the efficacy of Dharma giving cox}solatlo'n
to us, poor mortals bungering for material wealth and happiness, is

given by Sita.
qrlzd: saafa galq ovad @9 |
g oad |3 adarie Sl

(Weslth is born of Dharma ; Happiness is born of Dharma ; everything
ig got through Dharma. This world is made of the essence of Dharma).

Ju 2 &b
R4y MO N2ETT way e
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Th i i
. bl:sz:;:c:w; o.fRDho.rma is brought out by Kausalya in her fare
o Sri Rama, a verse worthy of bein
any person embarks on a new adventure or enterpsis: e-membered e
4 qizafy aff &3 gea1 ¥ fAgda =
a9 ysane wieamhngg |)

(O noblest of Ra,
ghus | May that Dharma saf
_ eguard
Dharma which you preserve, follow and guard wit‘.hand protect you, the
ance and self-restraint!) eourage. pemmever
One of the most interesti i
: sting episodes in the Rama i

full scope for debate is the digcourse between Sri Rama aa»yna‘dn :Tsjiﬁ Z;d;l}ig

C)

propriety of Sri Rama's action. Valis i
ri ‘ i poke polite, but yet harsh d
words full of justice (Hﬁﬁfgﬂ{@, and acoused Sri Rama of havi:go rr: "

SOI.Ited .to adharmic’ means (#4901). The accusation covered several
%OI#ts ; &!.ld Rama answered every one of them. Valmiki era.

ali ‘:Vt;.s in tlfe end fully satisfied of Rama's reasons i says that
learntajf :o‘x‘:shlign;)rant of dharma and worldly experience, had nev
traditional ;h erly and honoured gurns. Rama was rooted in tl::
(a“;’; R %_Frnfa, the. heritage from his father and grandfather
own e;alted dfm) and it 8 the duty of princes who are rooted in their
with the king’ arma to punish the {ransgressers of dharma in accordance
to travers tg 8 orders and with the law of theland. Itis not possibl
that Sri Ream: l:;::i) 1191 ﬁeldbOf arguments. But one important a.rgursn‘en:

as a i i
, concept of ‘dharma’. caring on the import to b9 attached to the
e wAgET: |al 9d: ceagad |
Lo}
. gied: @Rq@mA seAl 35 gwigHn
e ‘dh ’ . A
‘atmen the :zr:a“of the good is subtle and difficult to comprehend. Th
what i not goo : l STIIT t:; heart of every being knows what is goc;d an;
e . e dharma of the individ

th vidual must h e :
soe lrehg‘;crm of the good, the Wise Ones, the highly d Bvell:)l;,r:lgme. with

uls. . 8piri
souls:  We should t2y to understand ol 48, the dharma or the sel fual

the good, and follow if in our personal lives or the religion

Again, the idea that dh is i
1, 8 th arma is in conso i i ‘
the good is found in Sita Devi's warning to ‘1{\‘::7‘;21: th the religion of

1Y qARAAE Q1Y QIad =T |

J91 9 Q91 RS U A e ||

Carefully  safeguard dharma
pledged vows of the good
protected like your own ,
Again, ,
dharma an

e k;h sc;:refully observe the rule or the
asa, the wives of others mus$ be

.logic was not unkno
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the world of the gods even with Indra, and warned him to take his
advice which was based on dharma and which followed the sastra.
Thus from the utterances of every character in the glorious epic,
we may learn the high place of honour that the concept of dharma
occupied in those ancient times, and that, even like the epic, this
concept has been handed down to us from ages past-
No wonder, then, in Rama Rajya, everyone was devoted to dharma

(Hgﬁ aﬁqﬁ anaa). Everyone was happy. No one injured another ;
no one fell a vietim to any calamity. The world was absolutely free
from fear, a post-war millenium envisaged by President Roosevelt.
May we prove to pe the worthy heirs of the founders of the sub-
lime and unique concept of ‘dharma’ and true notaries of Indian culture

and Indian civilisation !l

a—

KALISANTARANA UPANISHED.

By

K. VISWANATHAN.
of sublimity of Hindu thought. The
Western idealism of Berkeley and others is already anticipated in these,
The ideas may appear detached and not treated as onelogical syllogism
‘as known in Western philosophy ; but there are reasons for it. Such
wn to the Hindu.
classified as Brahma, Saiva, Sakta, Vaishnava,
yoga etc., pertaining 10 the different topics under which they are
ireated. The object in all these Upanishads is the attaining of freedom
from\bondé.ge to matter. Some upanishads are not for all, because of
their unfitness to grasp the idea and practise the necessary and requi-
alisation thereof.

site meditation for the Te
Upanishad is for all, irrespective of race,

But the Kalisantarana
caste, creed, age or sex. Before I offer further thoughts on the same

let me quote the same and give a free granslation thereof.

SIqUe ARE) T S & AT qi odem @ aawafia | @
far e g gRisT R e ‘g 9 FheER aRsaRd | wEd

Afgeed AN e fresfeaadfa i 30
a went to Brabma and said,

At the end of the Dwapara age Narad !
“ O Lord, roaming the earth how can I cross Kali ? " Brahma said,
“ Thou hast well asked ; bear the seoret of all goriptures that is to be
gealously guarded, bYy which thou wilt oross the Kali. By the mere
utterance of the name of the blessed Narayana, the first Purusha, one

becomes cleansed of all kali (sing).”

Upanishads are the height

The Upanishads are
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TR §9: 9u=s amm Rk | @ farg fogms: |
& T 8 W Un T £y g
&L T g8 01 T gy ¢ g |
3 e A Ffenersaman |
MICHE G GHECER G er e

eTFSISTAET Siaeaofyamayg |
§: g1 9l AW Ny Wiinesedaf i3

Narada again asked “ What is that name ?"" Hiranyagarbha (born
of the golden egg) said, “ O Hari, O Rama, O Hari, O Rama, O Rama,
O Rama, O Hari, O Hari, O Hari, O Krishna, O Hari, O Krishna,
O Krishna, O Krishna, O Hari, O Hari. These sixteen names destroy
the sin or dirt of Kalj i except this there is no better remedy found in
all the Vedas. These sixteen names remove the veils which cover the
Jiva ; then shines the Supreme Brahman as the rays of the sun on the
clouds dispersing.”

39N 99D Wisd, fseg Riaffn | & eam awas BRRE ade
groegal oo s st afgai geni argsaafa | agrsey Deah-
e WABRAGAR 631 amaeni iy | atfa aitgeam | eqviEdma ga WAl |
IR, g wafy | feggangsaomasma, g@r wafy FAgHIRARTIG

a7 PRamcgary | s go9) ag) g3aa Fegufang || 3 )

Narada again said, *“ O Lord, What is the rule for this?” He said
to him, “ There is no rule for this.” Clean or unclean, the Brahmin
ever repeating attaing Salokata, Samipata, Sarupata and Sayujyata.
When he has finished repeating these sixteen names three and s halj
crores of times he overcomes the sin of a brahmin-murder; he over.
comes the sin of murdering a Warrior; he is cleansed of the theft of
gold ; he is purged of the sin of joining a low-class woman; he is cleanged
of the sin of injury to the anes, gods and men. He stangg at once
purified from all sins of commission and omission ; he is at onge released
from bondage ; he is at once released from thraldom to matter. Thyg
ends the upanishad.” %

Other upanishads are applicable to certain classes’ only ; the man=
tras are also difficult to pronounce by ajf : WIong pronunciation or
uiterance leads to undesirable resuits, The ritual of some upanishads is
elaborate and cannot be performed by all.

The mantra in this upanishad which is g part of
easy and utterable withont 8ny untoward regyjt by
restriction on acoount of casie, sex,
liberation. In this age of Kali the

Krishna Yajus is
all; there is no
886 or any other count, It secures
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utterance a certain number of times of the mantra in this upanishad.
Such are the wonderful effects of this mantra.

The only thing is patience to utter the nu.mber of tim.es said in the
body of the upanishad. No one can be so gullible as to believe that the
benalty for murder is overcome by this. The legal penalty of death
may not be waived by the utterance of this mantra. I.3ut even after a
berson guffers capital punishment for murde?, there is a moral and
8piritual responsibility for it, and a corresponding penalty ?here.to. A-Xnd
this moral and spiritual aspect of a crime is stressed more in Hindujsm
asin all true religions. The utterance of the mant.ra absolves apers.on
from the moral and spiritual respounsibility of a cr.xme and the expia-
tion thereof removes the penalty. That is what is m.eant.- As. such
this is the upanishad par excellence for all a1.1d~for all ?erlods in th}s age
of spiritual and moral darkness Though itisa .Va}shna.va upanxshai‘d,
the others as saivas, saktas etc., can have po obJecthn to repeat the
manira as they also repeat the names of Vishnu, Sakti etc.

REYIEW
The Fundamentals of the four Schools of Yedic Philosophy.
BY
A. S. AIYENGAR, B.A., LL.B., J. P. (Bombay) ; Published
by the Nirnaya Sagara Press, Price Re. 1. o
i out 30 pages was originally written as an In rc.»
duct?:)txlllicl)e: %:z;)li;: work :alled Mata-traya-Sara Sang.raha hb;; Pamli{xi.;
Rangacharya of Pudukottah. We are not concerned lthf? : at work ;
but only to this Introduction appearm? as a separat.e eaflet. .
On pages 25 and 26 the author gives us ai brief accem]l::: oLi klz
search for spiritual truth; but today he is no longer 2{ 8 ;as -n Like
Cardinal Newman he has found his ha\{eu of pe;ce.V. ieshtadwajtap °
blems; at least he thinks he has a Sf)lutlon fqr ; 'h' ;]se o e
expounded by Sri Andavan of Ther-izhandur is the ulg L eorby
ing to him. Unfortunately we are seekers still; our gh :
?:z:;‘:l:eginz tossed over a stormy ocean and has not‘ fa;l.xed a:) na:l aiu;
of safety. We cannot, therefore, see eye to eye with him
points it i ion leaving out refer-
ot to whose work it is an Iniroduction :
ence'sr il: i‘;ﬁaﬂPundit consists of three parts; 12 thi?mfxi:s:o lf::l “s “;:"; hli:o?
statoment of the main prinoiples of 6&911 o fi eSuddlm.dwaita of Valla-
poPhy, Adwaita, Vi;ishta;l W:::I;ptDi:a:l:d: I:.t a comparative esfimate
ndly, an a &% .
gzzofl:iz; tl?: Z?xpe:;ority of Visishtadwaita is established,



138 ‘
THE BHARATA DHARMA OOTOBER

The i i
the fous :;::‘01' states the main points pretty clearly regarding each of
objeotive i ems though even there he could not state things with
“ Ths sta;;npar?:};ty glthout letting his predilictions to buible:v;ut
ment that Bramhan did not even drea
. m
good a fairy tale to be swallowed without protest."” sppests fobe too

co!m{: lts;l;nv:}llfl:ecczl;it and the third part that the author’s own views
. er posing questions whether all
° . all the A
h:ne::n(:;)rrecst, 01: all incorrect, or partly correct, or partly i::;za:
nes Sankara's system and i i .
ne : ystel points out its defects. S '
.ml:%taava:d; Is supporied “‘neither by the Sutras of Badarayanian:aml;s
the an}; nishads of t_he Veda purusha.” This statement is not aor 1
out Witx})lroved. Thxb‘aut and a few Western scholars hold the l;iued
oo i rggard to bu.tm Bhashya ; but even they are of opinio tline
Y z:;‘la ] }qterpretatxon of the Upanishads is more in confn .&t
with, e spfrft.of the original. Secondly Sankara's theory of oIrsl;iltty
a i:hat:sdzzltttmseidand the Geeta is said not to countenance the theor?
-devata, ay We respectfully re i
; quest Mr., A
his Geeta once more, especially IV-11, VII.21 and IX-2Sl§engar ‘o read

Ev . '

It is tn‘:: l?: llll ::ltlgwgr lof Sri Ramanuja the author has his limitations
Ramanuja has d @ boldness to say that “As a redeemer of souls Sr;
able to achieve (0119 mlo " than even what Sri Rama or Sri Krishna was
first to di page 15), a statement which Udayavar would be th
sown, and that “ Sri Vedanta Desika is the greatest poetic an:z

dialeciic genius of the world ” ( 3 ndaal «
" p. 3; italics are i uf A dal

. . \ (] mlne - B o y
is several times superior {o Namalwar ” isa statement )Whlch I cannot

let go without a challen [ i
ge. Thaveinm
P y own bumble way, studi
ki ::;itl‘xlarss;nd. howav.er great my admiration for the Ii)ete:: !e:f tSh?
\ 18 18 certainly not superior to the sage of K <h
ess several times his superior. rugeon foh
tiq i .

wor l:: t;si ;t;(t;:restmg to know. whether the learned Pundit to whos

ms an Introduction endorses these views of the Inh'miuceu'e

The book is thou .
- ght-provok .
oritical study of Vedanta..p oking and useful as an introduction to g

"

8. K. Y.

This pamphlet will indeed go a long way towards the
' for which the whole
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THE PAKISTAN PROBLEM.
BY
Mr, E. VINAYAKA ROW, BA,, B.L.
Advocaie, Madras,

In 1933 while the deliberations of the constitution makers were
: ' of the Government of India

in
progress and two years prior to the passing
Act, 1935, one Mr. Rahmat Ali not known to be a prominent active
politician either then or thereafter, sponsored a scheme in the form of a
pamphlet which was supposed to be for the penefit of the Muslims of
India. The word ‘ Pakistan ' was coined 28 a memonic to indicate the
areas which according to the propounder of the scheme had to come 0°
gether to constitute a separate Muslim State. Nobody paid serious atten-
tion to that scheme then, and for some years thereafter. It was recently
mentioned by some persons in the Punjab that the ideas embodied in
that pamphlet were due to the inspiration of some members of the Indian
Civil Service. Perhaps it was then thought it was one more conun-
drum that can be thrown on the table of the Round Table Conference,
to create furthef confusion and further differences and to put off as far
as posgible the various elements in India’s national life coming to an
agreed solution off the constitutional question. No Muslim league poli-
tician of any standing, Mr. Jinnah himself not excluded, supported the

socheme openly and no definite enunciation was made of the main

ideas underlying the scheme.
Tn the elections that followed the passing of the Government of

India Act, 1935, Congress swept the polls in most places and the
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Muslim League candidates who contested the olections even in Pro:
vinces like the Punjab and Bengal sustained grievous electoral defeats.
In no Province could the Muslim League claim definite electoral success.
Having lost at the polls unmistakably thoso few Muslims who were
returned on the Muslim League ticket by scr;arate electoratos, wanted
to have notwithstanding the election results the benefits of electoral
success. They put forward the plausible theory, of course with the active
encouragement of those who had to gain by accentuating the differ-
ences between the political elements in the country, that India was
not England and well-tried political methods which have proved big
successes in English political life must be abandoned in India and that
those who do not command the confidence of either the general elec-
torates or the special separate communal electorates should be given
the privilege of participating as Ministers in the various Provincial
Governments by the formaticn of coalition Governments. In places
where these efforts failed, a cry was raised that Muslims were the
victims of special bad treatment at the hands of the popular minis.
tries that commanded the majority in the several provincial legis-
latures. Although the Prime Ministers cf the Provinces concerned
were able to demonstrate with facts and figures that any such com-
plaints were entirely unfounded, the Muslim League elements conti-
nued to carry cn their agitation that they suffered at the hands of the
majority parties which it may be pointed out at this stage were not
communal majorities but political majorities returned on the political

programme which won them their electoral successes. But Mr. Jinnah *

who was emerging into Muslim League leadership would have none
" of it,

A Committee was appointed by the Muslim League to tour the
various Provinces and to prepare a catalogue of the grievances‘in
justification of what was said. By sheer repctition several times from
different platforms by different speakers a volume of opinion was
created that political majorities of the kind that elr;erged after the
elections under the new Act couldnot be trusted to deal fairly the
Muslims who formed a communal minority of about*22.6 per cent. of
population. The Muslim league officially declared in favour of non-
co'operation with War effort and such members of the League who had
the temerity to join National war fronts in the Centre or in the Pro-
vinces were threatened with disciplinary action. Some got scared,
some evaded or wriggled out, but few were able to resist on the

/

b;/the Pro .
™ gone, if the Pakistan solution a
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bed-rock of prinbiple that non-co-operation with war effort was not

wise for any party. . .
Mr. Jinnah was insistently putting forward his claim that the

of muslims in this country formed a separate nation and

illions
thet that the two cannof

that the Hindus formed a separate nation and
live together in Indiaas a homogeneous popular unit, and tt.xat the_re-
fore it was necessary'to form a separate State for the Muslim natn?n
and a separate Sfate for the rest. It may be noted here that bofh in
the Punjab and in Bengal which ought to be the citade.ls of the Pal:nstan
Stales contemplated by the Muslim League, the Muslim 'L.eague did not
form the Ministries in power for they were not p-olltlca,lly stro[.]g
enough to do that. The Unionist party in the Punjab has bes.in in
power and is still in power notwithstanding all the efforts of Mr. Jlnna:h
and his group to displace them. ‘In the Punjab Mr. Fazlul Hugq wés in
power with the strong support of the Krishak Party and oth.er Hindu
elements. Later if Sir Nazimuddin and his friends were put into the
Ministry it is well known that it was due to the support of the Euro-
pean block with the active assistance of the Governor who perhaps
thought that some form of popular Government was betler than
Government under section 93. :

Though in the two Provinces that really mattered politicially. the
ﬁuslim Leagué'was in no way strong, the agitatlion for Pakfstan was
continued, those who were loudest in support thereof, coming 'from
vinces which are not likely to be incorporated in the Pakistan
demberated by Mr. Jinnah should find
In March 1940 the Muslim League adopted the

neral acceptance:-
oo h we may conveniently call the Lahore

following resoluiion whic

" resolution.

The following is the text of the resolution relating to Pakistan

which was adopted at the Muslim League Session at Lahore on 23rd

March 1940 '
~ # While approving and endorsing the action taken by the Council

and the Working Committee of the All India Muslim League, as indi-
cated in their resolutions dated the 27th of August, the 17th and 18th
of September and 92n4d of October, 1939, and the 3rd of Febru.ary, 1940,
on the constitutional issue, this session of the A.H-Il‘ldia, Mus“fn Lfaague
emphaticaily reiterates that the sc_heme of Fede.aratxon embodied in the
Government of India Act, 1935, is totally unsuited to and unworkable



142 THE BHARATA DHARMA NOVEMBER

;I;,]Zh:opl\;zu:;; (;(;r;(ii;'txons of this country and is altogether unacoepi-

" It further records its emphatic view that, while the declaration
dat?d the 18th of October, 1939, made by the Viceroy on behalf of His
Ma.Jesty's Government is reassuring in so faras it declares that the
policy and plan on which the Government of India Act, 1935, is based
will be reconsidered in consultation with the various parties, interests
and communities in India, Muslim India will not be satisfied unless
the whole constitutional plan is reconsidered de #ovo and that no
revised plan will be acceptable to the Muslims unless it is framed with
their approval and consent.”

*“ Resolved that it is the considered view of this session of the
All-India Muslim League that no constitutional plan would be work-
able in this country or acceptable to the Muslims, unless it is designed
on the following basic principles, namely that geographically conti-
guous units are demarcated into regions which should be so consti-
tuted, with such territorial readjustments as may be mnecessary, that
the areas in which the Muslims are numerically in a majority, as in
the north-western and eastern zones of India, should be grouped to
constitute *‘ independent States " in which the constituent units shall
be autonomous and sovereign and that adequate, effective, and manda-
tory safeguards should be specifically provided in the constitution for
minorities in the units and in the regions for the protection of their
religious, cultural, economic, political, adminisirative and other rights
and interests in consultation with them and, in other parts of India
where the Mussalmans arein a minority, adequate, effective and
mandatory safeguards shall be specifically provided in the Constitution
for them and other minorities for the protection of their religious
cultural, economic, political, administrative and other rights and inter:
ests in consulfation with them.

* This session further authorises the Working Committee to frame
a scheme of Gonstitution in accordance with these basie principles,
providing for the assumption finally by the respective regions of all,
powers such as, Defence, External Affairs, Communications, Customs
and such other matters as may be necessary.” ,

Th-is resolution has been carefully analysed in the course of the
Gand%n-Jinnah's correspondence. But apart from the interpretation that
Mr. Jinnah would like to put cn the langusge of the Lahore resolution

we have to remember that this resoluticn was endorsed by the opes

»
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session of the Muslim League in December 1940, As the result of the
All India Muslim League in open session accepting and reiterating 1ts
Lahore resolution, the ecreed of the Muslim League was altered as

follows :

“The aims and objects of the All India Muslim League shall be (a) the establish-
ment of completely independent states formed by demarcating geographiocally conti-
guous units into regions which shall be so constituted, with such territorial readjust-
ments as may be necessary, that the areas in which the Mussalmans are numerically
in a majority as in the North-Western and Eastern zones of India, shall be grouped
together to constitute independent states which shall be free national homelands in
which the constituent units are autonomous and sovereign.”

" In clarification of what was meant by this part of the creed

Mzr. Jinnah said as follows:

«I,et me tell you as early as I can possibly define it, that the goal of All India
Muslim League is this: We want the establishment of completely independent States
in North-West and Eastern zones of India with full control finally ot defence, Foreign
affairs, communications, customs, currency and exchange etc. We do not want in any
circumstances, a constitution of an All India character with one Government at the
centre. We will never agree to that. If we once agree to that, let me tell you the
Muslims will be absolutely wiped out of existence. We shall never be tributaries of
any power or any Government at the centre, so far as North-Western and Eastern
zones of our free National homelands are eoncerned’”.

The creed has incorporated in the second part the following provi-

sion : .
“The adequate, effective and mandatory
the constitution for minorities in the above me
tection of religious, oultural, econo mie, politica
interest in consultation with them.”
The third part of the league creed as altered is
s‘¢hat in other parts of India where the Muslims are in a minority adequate, effective
and mandatory safe-guards shall be specifically provided in the constitution for them
and other minorities for the protection of religious, cultural, economic political.
administrative and other rights and interests in consultation with them.”

Tn the same gession in December 1940 Mr. Jinnah talked of organi-
sing volunteers to safeguard and promote the political rights of Muslims
as envisaged in the altered creed. The new danger that was emerging

was quickly perceived by the National Liberal Federation of India,

safeguards shall be speoifically provided in
ntioned units and regions for the pro-
1, administrative and other rights and

" At their 23rd session held at Madras in December 1941 the following

resolution was unanimously carried after well argued speeches were

made :
«The National Liberal Federation of India is emphatioally opposed to any idea of

dividing India into Pakistan and Hindusthan on communal basis. Such a division in
the opinion of the Federation in non-national, inimioal to unity, and cohesion of India
and entaila the danger of disintegrating the pational units, resulting in complete dis-
ruption of the pation.”

As a corollary they also passed unanimously the following resolu-

tion—~



144 THE BHARATA DHARMA NOVEMBER

*‘Tho Nationul Liberal Federation while agreceable to the safeguarding of the
interests of a)l scctions of the people, considers that the aim of Indian Political evoly-
tion should Le a democracy not based on considerations of race or oreed, and therefore
the Federaticn is definitcly opposed to the permanent existence of communal electo-
rates and the present communal award, at the samae time, as it would not be praoticable
Lo effect this reform immediately ewing to existing conditions, it considers that steps
should be taken towards the elimination of separate electorates by the creation of
joint electorates with reserved seats for a deflnite period’. ’

The Liberal Party of India descrves warm praise and the gratitude of
the public for the wise lead that it has given on this question. The
Hindu Mahasabha has followed suit and the recent speeches of the
Rt. Hon'ble V. 8. Srinivasa Sastri as an outstanding spokesman of the
Liberal Party have clarified with inimitable eloquence, political
wisdom and statesmanship all the issues involved in such a manner
that every patriotic Indian, be he a Hindu or Muslim will accept the
inevitable conclusion that a division of India in the manner contempla-
ted by the sponsors the Pakistan is impossible, unworkable, un-
patriotic and will disrupt and dislocate the edifice of national life built
up for the last two centuries with India as a single geographical,
cultural and administrative unit, In all the Gandhi—Jinnah correspon-
dence it does not appear that adequate notice has been given to the
fundamental change of the Muslim League creed which even with all
the dictatorial powers vested in Mr. Jinnah it is not open to him to
rescind without a formal resolution of the League. On the basis tha
is clearly enunciated in the creed of the Muslim League of which
Mr. Jinnah claims to be an accredited spokesman, it is not unaerstand-
able on what basis Mr. C. Rajagopalachari and Mr. Gandhi both of
them c¢x congressmen hoped to effect a copversion of Mr. Jinnsh to the
national point of view or in the alternative conversion of the Congress
to Mr. Jinnah’s Pakistan point of view.

Just at a time when Mr. Jinnah had failed in his efforts to disrupt
the Unionist Party in the Punjab and he was fast losing ground in
Bengal as the result of the calamitous famine aud administration of the
Province under the egis of Sir Nazimuddin, the Leagge Prime Minis.
ter, when the political influence of Mr, Jinnah as the Muslim League
dictator seemed to be receding into the back ground just at such a time
Mr. C. Rajagopalachari published the formula that he placed beforg
Mr. Jinnah for his acceptance. The following is a text of what is
known as the C. R. Formula.

‘‘Basis for terms of settlement between the Indian National Qon-
grese and the All-India Muslim League to which Gandhiji and My,
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Jinnah agree and which they will endeavour respectively to get the
Congress and the League to approve : ‘ o
(1) Subject to the terms set out below as regards the constitution
for Free India, the Muslim League endorses the Infiian demand -for
independence and will co-operate with the Congres's. in the f.ormatlon
of a Provisional Interim Government for the transxtlom'xl Penod. ‘
(2) After the termination of the war, a commission shall be
appointed for demarcating contiguous districts in the north-weét ar.nd
east of India, wherein the Muslim population is in absollute majority.
In ‘the areas thus demarcated, a plebiscite of all the inka?ltants held 0f1
the basis of adult suffrage or other practica.ble franchxge shall . ulln-
mately decide the issue of separation from Hindustan. Lf the.ma]onty
decide in favour of forming a sovereign State sepa.rat.e from Hmd.ustan,
such decision shall be given effect to without 'preJud‘we to the right of
the districts on the border to choose to join either St.ate. . .
(3) 1t will be open to all parties to advocate their points of view
iscite is held.
befo;:)ﬂ;‘; ptif:levent of separation mutual agreement sha.l‘l be‘ entered
into for safeguarding defence and commerce and communications and
for other essential purposes.
(5) Any transfer of population shall only be on an absolutely

voluntary basis. ' b
(6) These terms shall be binding only in case of transfer by

Britain of full power and responsibility for the governance of India.”
At the time when Mr. C. Rajagopalachari made this form.u]a he
had ceased to be a member of the Congress and he held x}o oﬁfice in any
congress. body. He was negotiating with Mr Jin.m?,h lil his pefsona.l
capacity as an ordinary publicist interested in pol'ltlcal work. These
ideas of his did not command the acceptance of his colleagues on tl}e
All India Congress committee while he was a member ' thereof. It W.lll
be useful 'to remember that what is known as Pandlt' Jagat Nar.aln
resolution was passed by the All India Congress (fommlttee sometur'le
befors the famous August resolution. The All Ind1.a G‘onigre'ss.) commit-
tee had expressed in clear and unequivocal terms' its c.)pp‘osltlon to the
dismemberment of India on communal or racial principles. . After
August 194 ° the All India Congress committee could n?t fun‘ctlon n‘or
d any plenary session of the Congress be held. With this 9ﬂiclal
an ex-congressman put forward a formula opposed to
ial resolution. Soon after his resignation from all

coul
view on record,
the terms of the offic
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con.gr,ess bodies Mr. C. Rajagopalachari toured the country and tried to
enlist public support for his position that some compromise with Mr.

Jinnah was inevitable even if it be on his own terms. But that agitation
though enormous newspaper publicity was given to it made no impres-
sion. The few congressmen that were outside jails and were free to
express their opinions disapproved of any such vivisection of the
country.

It is now learnt that before Mr. C. Rajagopalachari formally made
his proposals to Mr. Jinnah he obtained the approval of Mahaimaji, at
a time when he was in detention.

After Mahatmaji was released unconditionally Mr. C. Rajagopala-
chari announced the terms in which he made his offer to Mr. Jinnah
and also the fact that it had the previous approval of Mahatmaji.

The association of Mahatmaji's name with this offer and Mahat-
maji's recommendation of it had as could be naturally expected a
tremendous effect. Big political land-slides happened. Out of sheer res-
pect for Mahatmaji well known political leaders in different provinces

. retracted their condemnation and began to discover new points and
tried to cover up their voltéface and to give their loyal and unquestion®
ed obedience to Mahatmaji.

The historic meeting between Mr. Gandhi and Mr. Jinnah then
took place and in the course of their conversation Mahatmaji both won
and lost. He gave his offer to Mr. Jinnah in the following terms :

GANDHIJI'S OFFER

1 have your two letters of 23rd September in reply to my letters
of the 22nd and 23rd.

With your assistance, I am exploring the possibilities of reaching
an agreement, so that the claim embodied in the Muslim League Reso-
lution of Lahore may be reasonably satisfied. You must, therefore,
have no apprehensions that the - August Resolution will stand in the
way of our reaching an agreement. That Resolution *dealt with the
question of India as against Britain, and it cannot stand in the way of
our settlement. . '

I proceed on the assumption that Indiais not to be regarded as
two or more nations, but as one family consisting of many members
of whom the Muslims living in the northewest zonhes, i.e., Baluchistan’
Sind, North-West Frontier Province and that part of the Punjab where’
they are in absolute majority over all the other elements and in parts

. the efficient and eatisfactory administration
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of Bengal and Assam, where they are in absolute majority, desire to
live in separation from the rest of India.
Differing from you on the general basis, 1 can yet recommend to

the Congress and the country the accepvtance of the c¢laim for separa-

tion contained in the Muslim League Resolution of Lahore 1940 on the

basis and on the following terms.
The areas should be demarcated by a Commission, approved by the

Congress and the League. The wishes of the inhabitants of the areas
demarcated should be ascertained through the vetes of the adult popu-
lations of the areas or through some equivalent method.

_ If the vote is in favour of separation, it shall be agreed that these
areas shall form a separate Qtate as soon as possible after India is
free from foreign domination and can, therefors, be constituted into
two sovereign independent States.

There shall be a treaty of separation which should also provide for
of Foreign Affairs,
Defence, Internal Communications, Customs, Commerce and the like,

which must necessarily continue to be matters of common interest

between the contracting parties.

The treaty shall also contain terms for 8
minorities in the two states.

Immediately on the acceptance of this agreemen
and the League, the two shall decide upon a common course of action
for the attainment of the [ndependence of India.

The League will, however, be free to remain out of any direct
actien, to which the Congress may resort and in which the League

may not be willing to participate.

_If you do not agree to these terms,
precise terms what you would have me to accept in terms of the
Lahore Resolution and bind myself to recommend to the Congress?
If you could kindly do this, I shall be able to see, apart from the
difference in approach what definite terms 1 can agree to. In your
letter of 23rd September, you refer to the basis and fundamental
principles embodied in the Lahore Resolution’” amd agk me to sccept
them. Surely, this is unnecessary when as I feel I have accepted the
concrete censequence that should follow from such acceptance.

The definite rejection of the two nations theory is a political mile
$o too is the uncompromising adherence to thé principle of
n the Provinces of Punbjab and

afeguarding the rights of

t by the Congress

could you let me know in

stone.
self-determination to0 the Hindus i :
Bengal in areas where they are in a numerical majority. Yet another

2
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notable triumph is the insistence on some central machinery to regu-
late subjects of common concern such as defence, foreign relations,
transport, currency ete. If Mahatmaji will stand by these three car-
dinal points the integrity of India will yet be safeguarded and saved
for ever. The losses are however that Mahatmaji has yielded to
Mr. Jinnah on the principle that if the result of a plebicite of the areas
concerned in which every adult member of the Population participates
is in favour of the creation of a separate sovereign state for Muslims
the same should be conceded. Here there are various other matters
that have to be borne in mind and the calamitous consequences of any
such concession should be adequately perceived. Only about 18 millions
of muslims will be in the North West zone and about 27 millions will
be in the North East zone. About 18 millions more will be in
the Provinces in Hindusthan proper. The separation will in
noconceivable way prove a good or lasting solution of the Muslim
minotrity question. The question of Indian States is altogether left
out of account and it is impossible to have Pakistan or Hindustan
central Governments without taking into account the position of the
Indian States. This weuld only lead to the Balkanisation of India making
every Province weak and ineffective both in internal and in external
affairs and India will once again become a prey to internal strife and
external aggressien without any efficient central organisation to deal
with both and maintain even normal administrative efficiency to which
the people of India are entitled by reason of the economic and cul-
tural progress which India has now attained.

Wa should have been happy indeed if at the termination of the
Gandhi-Jinnah correspondence, Gandhiji had withdrawn his offer. But
unfortunately both Mahatmaji and other responsible politicians are
freely mentioning that the offer still stapd's. To that extent the seed

of trouble ia still there. Once again we may advert to the further
speeches of the Rt. Hon'ble V. 8. Srinivasa Sasiri on this aspect of the

question and particularly to the Arbitration solution suggested by
him. U have no doubt that when all the Congress Jleaders are
released and free and uncontrolled discussions and decisions become
possible, the Indian National Congress will stand side by side with the
Nationa] Liberal Federation of India in persuading the whole nation
including Hiz}dus and Muslins to accept the grand national ideal of
a united powerful modern democratic India as envisaged in the 1941
resolutions of the National Liberal Federation of India, which have been
extracted above.

—— —
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THE DRAFT HINDU CODE.
BY
Mr, K. BALASUBRAMANIA AIYAR, BA., B.L.
Advocate, Madras.

At the outset, I have to advert to the Question whether it is neces-
sary or desirable or even feasible to introduce legislation on many of
the important branches of Hindu Law at the present situation when
the war is still on and is not yet concluded, with complete victory for
the allies and when the constitutional future of India is still undecided.
8ix, out of the eleven Provinces of India, have no provincial legislatures
working at present and the future constitution of the Central Govern-
ment and its powers are entirely unknown. Nobody knows whether,
after the war, there will bea strong Central Government in India
which will have the power of legislating for the whole of the*couniry
or whether India will be divided into 8 number of autonomous sovereign
states. Even uow, so far as agricultural land is concerned, the power
of legislation rests entirely with the Provinoes. Even if the draft
Hindu Code is to be passed by the present Central Legislature, the
Committee can only hope, *‘that the provincial legislatures will speedily
extend its relevant provisions to agricultural land also”. As there are
no provincial legislatures working in six provinces, only Goveranors’
Aots have to be passed in those provinces, if the Hindu Oode passed by
the Central Legislature is to'be applied to agriculiural land also. In
the explanatory statement appended to the published draft Hindu Qode
the Committee point out that the only topics on which the Centre can
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legxslafte upon are ‘Intestate and testamentary succession’ ‘ Marriage
and dxvoTce'. ‘Minority and Guardianship ' and ' adoptio;x ’They ha.gve
:ezessarﬂy' to leave out the important topic of religious endowments
n. the Hindu Law relating to charities- and gifts. 1t has also been
pointed out' on many occasions by leading politicians that the present
Central Legislature has been in existence for such a long time that it
?ms ceased to be truly representative of the present currents of thought
in the oountry and of the opinion among the people. 1t is also togﬁe
d‘oubted whether a logislation passed by the present (entral Legisla-
tive Assembly can at all have any permanent effect and will remain
?n?hanged for sometime at least when the whole constitution of India
_ is itself in the melting pot and when itis doubtful whether finally
there will be even the Central Legislature for the whole of India with
powers to legislate upon topics of Hindu Law for the whole of the
country. I feel that, o embark upon a legislation of this kind, at the
present juncture, will not be the part of wisdom and practical polities.

Further the commiitee has invited the views of representative
p.ersons and of the general public upon the draft code. But, the pub-
lic mind is very much agitated over the difficulties, ecomomical and
political, created by the war situation and people are absorbed in the

- problem of trying to tackle the difficulties of even daily existence. A
cfxlm, pgaeeful and happy atmosphere, really necessary for the effec-
tive discussion of the very important ohanges tried fo be introduced in
the Draft Hindu Code on the topies of Hindu Law, which deeply
affect the Hindu Society, does not exist and it is undesirable that the
Government of India should embark upon & legislation affecting vitally
the lives of many millions of Hindus who form the majority of the
population of India at the present juncture.

It is not really correct to say that there is any general feeling
exprgs-sed in the country that “ an entire Hindu Code should be in
operation at an early dg,ta." Even assuming that some people who
have dedicated their lives for social reform may have given utterance
1o such a feeling, it does not represent the general opinion as they form
only a small section of the large body of the Hindus. Moreover, the
evils of piecemeal legislation which the Committee feels sh;)uld be
avoided, will continue to remain, as admittedly, the proposed legislation
does not affect the agricultural land which forms the major part of the
property of the Hindus and does not comprise other topics of Hindu
Law such as Religious Endowments and the Hindu Law of gifts and
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charities which lie exclusively within the powers of the Provineial
legislatures. 1t therefore seems “to me to be desirable to drop the
legistation for the present and to wait, if necessary for the proper
time.

1 shall now discuss the various important provisions of the code,

The draft code introduces cortain very important changes. Some
of them have been done with a view to bring uniformity, in matters
where the various schools of Hindu Law differ. There ale cerfain
other provisions which try to settle the conflicts of judicial decisions.
I§ut there are certain-important provisions which introduce fundamen-
tal changes in the existing Hindu Law and usage. 1t will be very con:
ducive to a proper and satisfactory codification of Hindu Law, if the
codification is dealt with in two stages by the Committee and by the
Legislature. '

At the first stage, the codification should be of the exisfing law
and attention should be confined t0 settling of conflict of judicial deci-
gions and of interpretations by the various schools of Hindu Law.
Thereafter, seeing how it is received by the Hindu community and
after gaining experience of its working sometime, attempt may be
fundamental and drastic changes that are

made to iniroduce any
n among the Hindu commu-

demanded by a large body of public opinio
nity. I feel that the task in the first stage itself is & sufficiently
difficult one, as we are dealing with a law like the Hindu Law which
has not been codified - during all these many centuries and which is a
ble to many communities having different cus-

composite law applica
aw adopted by the various

toms and made up of differing gchools of 1

POIﬁZ)DS of this vast gub-continent.
In the definition of the term * Hindu " itself, a very important

principle has been enunciated which has to be really welcomed. The

Hindu religion has, from the days of the medieval period in Indian
History, been a mevrely ethnic religion and its policy has beenl not to
readmit those wim strayed away from the Hindu fold by the adoption
of other faiths. It will not be wrong to say that there is a strong
generé,l feeling among the Hindu community that all faoilities should
pe given for taking baok into the Hindu fold those of our brethren,
who desire to come back to fhe religion of their forefathers and that
the policy adopted in recent times by our ancestors is & short sighted
one.and will geriously endanger the oxistence of the Hindu society
itgelf, in the future, when the Hindu religion has 0 ¢r-exist with other
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active proselytizing religions in India. I have to point out that the
feeling of the orthodox community in the matter is not warranted
by the smritis and by the early commentaries like the Mitakshara. So
far as one could see, the smritis and commentaries like the Mitakshara
do not provide in express terms any ochange in the law applicable to a
person who renounces or changes his religion. The definition of
“ patita " does not include a mere change in religion. In Colebrooke's
digest Vol, 11 P. 431 the definition given of a * patita” by the Brahma
Purana is quoted—* They who have committed crimes in the first
degree are considered as degraded persoms viz., the * Mahapatakis.:
The Yagnyavalkya Smriti regards ‘* a belief in Asat Sastra " asone of
the upapatakas (patakas of the minor degree). The Mitakshara anno-
tates ' Asat Sastra.’ “'as atheism and the like. But it must be borne in
mind that an upapataka does not render a person a patita. Soa con-

version to Mohammadanism or Christianity, with the consequent

change in the habits of food ete., may, at the worst, render a person a
patita in the eye of Hindu religion, But the texts in tho chapters
relating to Prayaschitta provide expiatory penances and rites for
the patita and it is pointed out that after undergoing such expiations
his right of inheritance is established. Even in the case of & patita
according to the texts he and his offspring are liable to be maintained
_out of the family property. The wives of the patita have got rights
of maintenance. The daughters born even after his degradation are not
to be treated as outcastes (vide Vasishta Smiriti quoted in Apararka.
Dr. Jha's * Hindu Law in its Sources,” p. 97). In Colebrooke’s Digest,
Vol. II p. 432, it is said, quoting Vachaspati Bhattacharya :

* Penance or other atonement which legalises his claim to pro-
perty can only be performed with money begged during his fallen state
from his son or some other person, It is not proper to affirm that his
property in wealth acquired during his fallen state is forfeited by
reason of his degradation.’ ) '

From the foregoing, it is clear that patitas are not beyond the
pale of Hindu Law. They do not cease to be Hindus. If, therefore, a

change of religion is regarded as an upapataka, the convert does not -

cease to be a Hindu, and the Hindu Law is clearly applicable to him.
Even if change of religion is regarded as a degradation the conse-
quence necessarily follows that according to that law, the degradation
may be atoned for and that the convert may be readmitted to his
Bfatus. Aoccordingly in (I.L.R. 9 Mad. P. 470) the High Court observes:

Rl
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“ that the convert may be readmitted to his status, had he had at
any time during his life renounced Christianity and performed t?le
rites of expiation enjoined by his caste.” In castes where no expia-

tory ceremonies are necessary, he can be reconverted without them.

i L.J. ®. 389). .
(Vld;‘ﬁ: Ilfr:ft code pr)oposes to divide Hind‘u Marriages ini:oh :a,c;a,:
mental ” and ¢ Civil marriages ”. This divis1o.11|1s opposied to t. ei un ad
mental principles of Hindu religion and to 1mmem01:1al tradl.txon an
usage. It also runs counter to the. sentimetfts. of Hl.ndu Socle’ty,das a
whole. The Hindu Law relating to marriage is }nextrlcably m;xe u;;
with Hindu religion, rituals and customs. Tht‘aA Hindu Law a..s ‘suc R a:pa,r
from legislation, has never uptil now reco'gmsex‘l apurely clv.ll:ma,rnage;
According.to the Hindu religion, marriage 1is not a cN{l ZontIr‘a,c
but a samskara or sacrament conferring a status and the Hindu Law

‘has adopted this principle. This is recognized for all ‘classes of Hindu
vsociety There may be differences in ritual or in cqstom in regard to

marriages among the various communities in Hindu society but.u.pon
the general principle that marriage is not a contract but a rehglou.s
samskara, there is no difference among all the classes and comml'ml-
ties of the-Hindu population in India. It will therefore be a revolution-

ary change opposed to the fundamental notions of Hindu Law, cusfom,
“reli;gion and ritual, to introduce civil marriage as part of the ordinary

Hindu Law. Civil marriage has been recog‘nized only by Statute i. e,
in the Special Marriage Act of 1872 which, before its amendment in
1923, applied to those who do not profess the Hindu, or the Christian,

Jewish, Mohammedan, Parsi, Buddhist or Jain religions, as seen from

the preamble to the Act. But only in 1923 a oclause was added as

follows :

For persons who profess the Hindu, Buddhist, Sikh or Jain reli-
gions and to legalize certain marriages, the validity of which is

- doubtful.

' This amendment was made to meet the problems which arose on
account of inter-caste. ma;rriages taking place. The provisions of the
BSpecial Marriage Act were sought to be taken advantage. of by. people
who married outside their caste, by makinga formal de'cluramon that
they, the parties to the marriage, do not profess the Hmdu. or other
geligions mentioned therein. In many cases such declarations were
only meant for the purposes of the Act and with a view to take advan-

tage of its provisions, the parties remaining Hindus, all the time. A
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doubt was also thrown otherwise upon the validity of such marriages
by judicial decisions. Hence the amendment was made. But it is
worthy of note that sections 22 to 26 added by the amendment to the
Special Marriage Act clearly show that these inter-caste marriages
were generally opposed to the sentiments of Hindus end to the spirit
of the Hindu Law. Hence various disabilities were imposed under
these sections upon those marrying under that Act. The marriage
under this Act of any member of an undivided family who professes
the Hindu religion shall be deemed. to effect a severance from such
family. He shall have the same rights and will be subject to the same
disabilities in regard to any right of succession to any property. as a
person to whom the Caste Disabilities Removal Act of 1850 applies.
Under that Act of 1850 though the rights of inheritance of the person
to whom the Act applies is not impaired his descendants -cannot claim
any right as reversioners or collaterals to the estate of deceased
Hindu. Section 23 of the Special Marriage Act shall not enable a
person marrying under the Act to claim any right to any religious
office or service or the management of any religious and charitable
Institutions. The succession to his property shall be regulated by the
provisions of the Indian Succession Act of 1865. He has no right of
adoption as other Hindus have. Finally, his father, shall, if he has no
other son living, have the right to adopt another person as a son under
the Jaw to which he is subject. All these provisions clearly emphasize
the fact that the marriage was not one according to the Hindu Law
and is opposed to the Hindu religion and custom, and ritual. In fact, it
severs him from the Hindu communion. It also proceeds on the prin-
ciple that according to Hindu Law only such issue as are born as the
result of the samskara of marriage according to the Hindu rites and
customs can confer spiritual benefit on their parents by the perform-
ance of funeral rites and other.ceremonies. While this is the state of
the Hindu Law and also of legislation, the present proposal in the
Hindu Code to introduce civil marriage as part of that code, and to
assimilate the provisions of the Special Marriage Act omifting Sec-
tions 22 fo 26 (both inclusive) by the first schedule clearly makes a
drastic and revolutionary change in the existing law and legislation.
So long as the majority of the Hindu population observe the rules and
customs of caste and so long as, in their opinion the caste system is
not abolished in the country, any codification of the Hindu Law
including such.provisions as the above, cannot be said to reflect the

-

1944 THE DRAFT HINDU CODE 155

opinions or notions or eml/)ody the usages of the Hindu society, but
will be an attempt in the direction of abolishing the caste system
altogether under the guise of codification of the Hindu Law. Though
everything may be regarded asa step in the right direction by those
reformers who advocate the abolishing of the caste system aliogether,
it must be admitted by all, that the proposal is opposed to the opi-
nions and usages of the majority of the Hindu population. I am of
opinion that, it is not within the scope of any codification to intro-
duce a change like that. .

| The code proposes to enforce the rule of strict monogamy for Hindu
males also. The Hindu Law Has onforced strict monogamy in the case
of females. But it has not‘enforcod strict monogamy till now in the
csse of Flindu males. The Hindu Law has never prohibited second
marriages for males. The Hindu Smritis, while favouring ordinarily
the observance of monogamy by males allow them to have second
marriages in certain cases, viz., when the first wife is barren or dis-
eased, or vicious, or where she consents to the husband takinga
second wife. Buf the draft Ilindu Code makes it a condition for valid
marriage that neither party must have a spouse living at the time of
the marriage and Part IV clause 24 makes all second marriages null
and void, and makes them also offences punishable under sections 494
and 495 of the Indian Penal Code. Itis well to remember, in this
connection, that monogamy is not enforced under the Mohammedan
Law, and therefore, a fairly considerable portion of the population of
India who follow the Mohammedan ,Law are not obliged to observe
monogamy. 1tis only the Christian Law that enforces monogamy

strictly.
It is-true that some social reformers among women have strongly

" advocated the view that monogamy should be strictly enforced in this

country but even their desire cannot be entirely fulfilled so long as the
Mohammeden Law is not changed similarly, There has been no per-
sistent public opinion demanding the strict enforcement of monogamy,

. and the second marriage of males has not been generally viewed with

abhorence or disfavour by the majority of the Hindu women in the
country. [t may even be said that in some cases Hindu wives have
been wflling consenting parties to their husband's marrying a second
time, for example, where they have borne no issue to their husbands.
The desire to have progeny who will continue their family name and
perform funeral ceremonies and confer spiritual benefit by sraddhas is
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still a strong and enduring sentiment amongst Hindus. Hence it is
desirable that strict monogamy for males should not be enforced by

st.atu.te. Exceptions will have to be provided for cases where the first
wife is barren or consents to the husband marrying a second wif

Especially, when wo have regard to the fact, that among Hir:iu:'
females are greater in number than males {vide census figures of 1941)'
it will be seen readily that it is not desirable to enforce strict mono-
gamy. It may give rise to the problem of spinsters, The great
Swami Vivekananda once remarked : * In India we haw; the progulem
of widows and in England, they have the problem of spinsters.” It ma

algo give room to other dangers when we have Mohammedan po ulz
tions, who do not observe moncgamy, living side by side with Hlfldus.
in many parts of India. Even those of us who feg} that monogamy i

& healthy and progressive institution must have regard to these spes-
cial circumstances in our country. In my opinion, therefore, the rule
a8 to strict monogamy in the case of Hindu males need not be enforced

The Code "proposes also to abolish the rohibiti
Sagotra and Samana pravara marriages umongp caste: Olt:a:iigr;i::gs
and pravaras. This prohibitjon has existed all these many centurles
without any change in the Hindu Law. Though there have been ma ;
differences among the smriti writers and other later Hindu ]urlstsl:r):
regard to many matters, they have all been of the same opinion  a
r2gards sagoira and samana pravara marriages viz., that they are nul?
and void. While the Smriti writers attenpted in the course of
tlI?'les, to effect changes according to. the exigencies of the ti efen.
this ma.tfter. they have not advocated any change. Tha custorr‘;l hm
been uniform throughout the centuries, Though some educated mas
now have felt that the prohibition is unnecessary, still the rule eul;
regerds marriage outside the gotrs has been generally followed and
Dever constiously departed from. At this distance of time it is diffj-
cult to know exactly the reasons why this Dprohibition hag been sl
strictly laid down and observed all these centuries. [ apy aware t} :
Mr. Deshmukh has introduced a bill in the Legislative Assemlt.)el P
regard to this matter and that some people feel that this PrOhib{t"m
narrows the circle from which husbands may be chosen for Hiz:gn
girls and makes it difficult in some cases for parents to get th .
daughters married. Btill, the ressons are not sufficiently ft,r o
abolish the uniform custom of centuries. I feel, thereforas tha:n?tto
not desirable that, in the guise of codification, a revolutlona’ry ohangl:
:];-.lﬁke :hat should be introduced- Especinlly when the communities

ecte ibition form a stuall bercentage of the Hindy
adopt the exlstmg usage in regard to them.
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