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MORALS, POLITICS AND MACHIAVELLD*
¥ Govg,. T W

BY L et

Mr. V. K. N. Menon, M.A. (Oxon.),

Reader in Political Science, Lucknow University,

I suppose that 1 need offer no apology for inviting attention
once again to a consideration of Machiavelli’s views on politics,
especially its relation to morals.  Lord Acton’s judgment on him
is well known: “He recorded the experience of his own epoch,
but also foretold the secret of men since born.  He illustrates not
only the generation which taught him, but the generations which
he taught.” And after long catalogue of the views of good and
great men who followed, if not always defended, Machiavelli’s
views, Lord Acton could conclude thus: “He is the earliest
conscious and articulate exponent of certain living forces in the

present world. Religion, progressive enlightenment., the perpe-
tual vigilance of public opinion, have not reduced his empire or

disproved the justice of his conception of mankind. He obtains - >

se of life:from causes that are still prevailing and from. -
?lor:tagnle? that are apparent in politics, phili'osophy and scfeﬁ :
. He is not a vanishing type but a constant and contemporary
influence . . . . He is more rationally intelligible when 1llu§tratt’ed
by lights falling not only from the century that he wrote in, ﬁut
from our own, which has seen the course of its history twenty-five
times diverted by actual or attempted crime. Lord Actcl)ln (;v;ote
in the Golden Age of Liberalism. The world has travelled tar,
and sometimes backward too, since then. More thaq ten years
ago, writing even before the contemporary Fascist counter-
revolution had attained any serious or ominous proportions,
Prof. Laski thought it worth while to emphasise how urgent it 1s
that the effort 1o answer Machiavelli should be made.! To-day,
therefore, in the light of what has happened since then, and also
of the views which have been publicly expressed by some of the
principal protagonists behind these events, the problem undoubt-

edly is at least as urgent as ever.
—_—

* A paper submitted to the Indian Political Science (101‘1)-
fe‘renc.e, Fourth Session, Bombay, December 1941—January 1942,

Y The Dangers of Obedience and other Essays, p. 262.



2 V. K. N. MENON

The words of at least one of these protagonists are worth
recalling in this counection.  He has called The Prince, “the slates-
man’s supreme guide,”™ L aflirm,”™ he has said, “that the doctrine
of Mussolini is more living to-day than it was four centaries ago.”
And, “I want to preserve,” he has characteristically added, “a
direct contact between Machiavelli's  Life  and my  doctrines,
between his and my thoughts on men and aflairs, between his and
my practice of government,””

I do not propose here to go into much of Machiavelli’s
philosophy or politics,  The Discourses, of course, has also 1o be
remembered when thinking of The Prince.  And in the former,
as Machiavelli shows a sincere passion for popular government,
wherever possible, he also emphasises the importance of the
rule of law and even the observance of moral principles in a
stable government once it has been founded. Similarly,. there is
no evidence to judge Machiavelli’s own personal character
harshly, even if one condemns the method advocated in  The
Prince. | am more concerned with the question of the rightness
or wrongness of his views on the relations hetween political
and moral action. Of course, he discussed his characteristic
views in the context of desperate circumstances.  But these views
are undoubtedly capable of a wider application.

Machiavelli’s ideas on the relations between  polities  and
ethics in action are indeed mainly set forth in The Prince. He has
there explained that a ruler, who desires to  maintain  himself,
must learn to be not always good, but to be 50 or not as necessity
may require. He need not care about incurring censure for
such vices, for, without acting o, the preservation of the State may
be difficult.  And, taking all things into consideration, }le thinks
it will be found that some things that seem like virtue will lead a
ruler to ruin if he follows them; whilst others that are apparently
vices will, if followed, result in his safety and well-being.  “You
have to understand that a prince, especially a new one, cannot
observe all these things for which men are esteemed, heing often
forced in order to maintain the state contrary to fidelity, friend-
ship, humanity and religion.”” Let the prince therefore look only
to the maintenance of the State: the means will always be deemed
honourable and will receive general approbation. But even in
The Discourses, though that work is mostly” concerned with an-
other problem than that with which The Prince is concerned, he not
infrequently returns to the same position. Where the safety of

. 2 Quoted in American Political Science Review, No, 1, 1928,
erticle on ‘the Mentors of Mussolini.’
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one’s country is at stake, he writes there, one must not consider
what is just or unjust, merciful or cruel, glorious or shamef}ﬂ;
on the contrary, everything must be disregarded excepting that line
of action which will save and maintain the life and independence:
of the State. I believe that when there is fear for the life of
the State, both monarchs and republics, to preserve it, will break
faith and display ingratitude.” .

[t is this point of view that what is morally wrong may be
politically right which has of course given Machiavellianism itg
distinctive connotation in popular thinking. The more cautious
or scientific view has been that this attitude is not so much
immoral as non-moral or a-moral. But there has been the view
even still more favourable to Machiavelli that he here discovered
one of the basic principles of modern political theéory,—that a
government which is to survive must have power at its disposal
and must understand the technique of employing that power.?
Or, as it has been put differently, government even at its best is
a grim business; but grim as it is, government there must be.*

What one may be permitted to point out in this connection
is that even the explanations most favourable to Machiavelli take
for granted that what is morally wrong may be politically right;
or to put it in a way more relevant to our purpose, what is
politically right may be morally wrong, but it does not matter.
Now, if we attempt to examine the validity of this point of view,
we shall see, first of all, that many questions of politics do not
involve any problems of morality at all. For example, shall the
grade of a particular class of civil servants be fixed according to
one scale rather than another? Here there is a question only of the
results from the point of view of men likely to be secured for
employment and of the efficiency of the work likely to be’
discharged by them under one scale than another. There are
innumerable questions of a similar kind in politics,—the sizé of a
cabinet, the term of a President, proportional representation
versus the alternative vote, etc., etc. But, of course, there are
other questions in politics which do apparently touch ethics. To.
take a simple example which can stand for many others, should
a statesman always tell the truth? There was the recetit striking
instance of Lord Baldwin in England, when Prime Minister, con.,
fessing that he could not have told the electorate before the
election of 1935 about the need to rearm without Yosing the
election itself. A hundred years before a predecessor of his in

3 R.H.S. Crossman, ‘‘Government and Governed,” p. 22.
t Laski, op. cit., p. 246.
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the same office had put the same thing only in another way and in
a different connection when he said that he was certainly a great
lover of morality, public and private, but the intercourse of
nations cannot be strictly regulated by that rule. The practice
as well as the theory of other eminent leaders of State in recent
years supply even more striking illustrations of this attitude.
Here we have to remember first of all that the absolute obligation
to tell the truth is not maintained even by ethics. In the oft-
discussed case of A pursuing B with intent to murder him, B
eludes the pursuit for a moment. C has seen which way B has
gone. A asks C as to whether the latter has seen which way B
was going. Is there any obligation on the part of C to tell the
truth?  Or, taking another case, should a doctor always give
truthful replies to every patient’s question? Even for ethics,
these examples show that such questions are questions of eonse-
guences, questions whether greater harm on the whole will be
done by telling the truth than otherwise. So, if in politics too
there is no absolute obligation to tell the truth on the part of
the statesman, there is not necessarily any conflict between
politics and morals.

But the deeper problem remains and there is no way of
solving it except by way of looking at politics and ethics as
concerned with different kinds of subject-matter. Politics is

concerned with the public relations of individuals. Ethics is -

concerned with their private relationships. ’Ijherefo?e, the
question whether a morally wrong action, whether in the internal
politics of a State or in the international' sphf:re, may not be
politically right does not arise. The question is badly posed.
But it seems difficult to accept the view of Prof. Mclver, who also
holds that there cannot be any conflict between the two claims,
that this is so because these are all conflicts within ethics, within
values, not between politics and ethics. To him the problem
‘before a ruler or statesman seems greater because the values with
which he is concerned are so great; but it does not differ in kind
from the choice of valucs'oﬂ“ered every day to the most obscure
of n.len.ﬁ This is certainly to enlarge the scope of ethics in-
definitely and make politics a mere branch of it. ~ *

This, lastly, brings one to a question of method. Machiavel-
li is generally regarded as having been the first writer to make a
self-conscious and scientific separation between the two sciences.
Following this method he is also held to have made political
power an end in itself. The latter position appears contestable.

5 Mever, The Community, p. 320 fol.
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There is nothing in his writings to make one conclude that political -
power was to him anything but a means to a stable and happy
State. But this is only a secondary question. A more impor-
tant one is another: how far did he really and completely separate
politics from ethics? It is true that he did go in this direction
more than any previous thinker. But the very fact that he
could think in terms of a political action being morally wrong
shows that he did not carry the separation far enough. The two
things are not on the same level and one cannot, therefore, be
used to judge the other.



TRENDS IN DEMOCRATIC GOVERNMENT

By
Dr. Boow Cuasp, MLAL, PhD.,

Professor of Politics, Benares Hindu University.

liach age has 1o <tate the problem of its government anew.
Ax the State has emerged from the classical antiquity type to lh_e
feudal, thenee to the absolute monarchical, and from there again
to the democratic type, the needs and the purposes of admi‘ni'stra-
tion have greatly varied.  The general character of .admmlstm-
tion has always heen governed by “the physical basis of state
organisation, the prevailing level of social and cultural organisa-
tion, the development of technology, the theories of the functions
of the State, and more immediate governmental and political
raditions and ideals.””  The contest of the present problem of
government is broadly determined by three distinctive features of
the modern age. The first of these is the ‘ltf}r‘:l‘»}»11\(\|1l of tcchno-
logy and the extension, partly as a result of it, of the functions
of government. ~

At the beginning of the 19th century, the Cefltfal 8‘_"’3"1"
ment used to he of importance chiefly in matters rmlterr‘la)tx'ona‘ .‘
[t used to be responsible for defence and used‘ to regu Zlmf "-\I)'O‘L?
and imports, but beyond that it did not have}many socia 9“?‘{0"?
to perform. There were,hmde(’ds. a few humanitarian services
like poor-relief and education, which were carried on l)y‘ ,”""
local hodies, but even they were few and far between.  Positive
public welfare was not supposed to be. the duty O'f government as
such. With the coming of the Industrial Revolutl?n the character
of government gradually changed. By the flocking of pop}lla-
tions into the towns, there was occasioned a'loss of local feel'mg,
and consequently there grew up wider interests z.md wider
loyalties.  And, in England particularly, the extension of the
Parliamentary franchise, by disturbing the undisputed hold of
the landed gentry over seats in the House of Commons, led the
governing class more and more to inquire into and seek to remedy
the social evils which had become most pressing on account of
the continuance of unregulated industrial competition, the over-

T Do Whiteo Public Administration,  Encyclopadia of
Social Neiences, |, p. 40. .
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crowding of population in the new industrial urban centres, and
the unchecked exploitation of labour. From being soldier and
policeman alone, the State, thus, gradually began to becpme
protector and nurse also. It began to act as ‘insurance organiser,
house-builder, sanitary engineer, chemist, railway controller,
supplier of gas, water and electricity, town-planner, pensions
distributor, provider of transport, hospi.tal 9rga-niser, road maker,
and in a large number of other capacities.”

Some of these new functions that the government has come
to perform are merely regulatory, but there are others that are
organisational, as where the State assumes responsibility for the
positive provision of public services by itself as State enterprises,
The increase of the functions of government has been, therefore,
both quantitative as well as qualitative, on ‘account of the changed
conditions brought about by mechanical and technological deve-
lopments. Merely quantitative increase of functions has led to
a number of difficulties as regards the working of parliamentary
government, for in consequence the volume of legislation increase-
ed and Parliament, already hard-pressed for time, was not able
to cope with the enhanced quantity of work. But as the exten-
sion of functions is also qualitative, the difficulties have become
really great. For most of the new functions of government are
purely technical, and in the formulation of laws concerning them
expert knowledge becomes necessary, which Parliaments, consti-
luted as they are, do not at present possess. In subjects like
‘patents, copyright, trade marks, designs, diseases, poisons, the
pattern of miners’ safely lamps, wireless telegraphy, the heatin
and lighting values of gas, legal procedure, or the intricacies o%
finance,” much of the detail in the legislation passed by Parlia-
ment is so technical as to be unsuitable for Parliamentary
discussion. Again, there are a number of matters today which
effect peoples’ lives so closely that elasticity is essential in their
administration. “It is impossible, for instance, to pass an Act
of Parliament to control an epidemic of measles or an outbreak
of foot-and-mouth disease as and when it occurs. Also such
measures as the Public Health Acts must be differently applied
in different parts of the country. Besides, there are many sub-
jects of legislation on which our knowledge increases from year to
year, and here again some machinery for adapting the principles
of the relevant statutes to novel conditions is desirable.”® In

* Memorandum of M A. Robson. Committee on Ministers Powers,

~ Cond 4060, Lond 1932, Vol IL. p. 52.

$ Gwyer, in Journal of Public Admiaistration, V, p. 404,

’
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such matters Parliament has, therefore, unavoidably taken re-
course lo a procedure whereby it merely lays down the general
principles of legislation and leaves the formulation of details to
experts and departments which specialise in them.

~ For the same reason, Parliament is occasionally delegating
minor judicial authority also to administrative bodies. Justice
in the courts is very expensive and in certain respects ‘archaic,
(:ur.nbrous.a.nd inelastic,” while for the adjudication of cases and
clalms' arising under the newly acquired governmental functions
there is need, besides expert knowledge in the judge of the sub-
ject-matter of cases, for speed and cheapness. Legal forms and
legal procedures have further a tendency to become more and
more complicated and complex, and therefore the volume of new
business, unless some part of it is entrusted to administrative
authprities, would greatly press upon the courts and produce con-
gestion. In any case, the courts cannot, as the administrative
departments may, settle cases coming before them both on their
merits as well as with the avowed purpose of furthering a parti-
cular social or economic policy that has been initiated by the legis-
lature. The traditional systems of law, intensely individualistic in
their origin, are usually less concerned with social righteousness
and more with individual rights. Judicial tribunals follow static
principles and fail to apply them to dynamic political and social
questions. For the successful administration of the new govern-
mental functions, therefore, it has been necessary to invent the
system of administrative adjudication, which combines the advant-
ages of dispatch, flexibility and cheapness with the possibility of
sanctioning or enforcing the inevitable infringement of individual
legal rights as soon as they begin to clash with the claims of the
community or the obligations of citizenship.

Thus, the remarkable development of the 20th century has .

l.)eep. the progressive accretion of sub-legislative and minor
Judlcla_l powers to the administration. In almost all Western
countries t.hyese powers are now rapidly coming to be recognised
as a veritable part of the administrative process. The new
(.ievelopmfant, it may be mentioned, creates no very serious problem
In countries, like France, which already possess a well-organised
and competent system of administrative tribunals, but is looked
upon in countries like Great Britain and the U.S.A. as likely to
undermine the whole system of parliamentary government, found-
ed upon the principles of Sovereignty of Parliament and the Rule
of Law, as understood in these countries. Political scientists
have pointed out that neither sovereignty of Parliament nor Rule
of Law ever practically existed in England in that exclusive
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sense in which Dicey, for instance, employed those terms. They
were simply two legalistic fallacies invented by the individualistic
constitutional lawyers of the 19th century to support their
individualistic beliefs, in the same way in which the principle of
the separation of powers was evolved, or rather revived, by the
constitutionalists of the 18th century to check the growth of
excessive administrative power. Nevertheless it is true that this
new development marks a significant change in the operation of
responsible government since Dicey’s analysis of the underlying
principles of the British constitution.

The second major feature of the present age is the new
conception of the democratic ideals. Any civilisation, it has
been said, may be reduced to two factors, a system of institutions
and a system of ideas. By institutions is meant the collective
behaviour patterns, the ways in which a community carries on the
innumerable activities of social life; by ideas is understood that
system of ethical norms, which serves as the guide, the determinant
and the motivation of social conduct. For more than the last
150 years the Western world has lived under the spell of the
democratic idea. There had certainly been democracies in the
past, but they had only been institutional patterns. For the
Greeks, for instance, democracy was merely a form of government
to be compared and weighed as such against aristocracy and
monarchy with reference to its value and usefulness in achieving
the ideal of the city-state. Aristotle’s judgment that the best
form of government was polity in which some elements of each
of the three primary forms existed, is clear evidence that for him
the question remained on the plane of relative values. But with
the French doctrinaires of the 18th century, with the American
revolutionists and with the English radicals, democracy became
the end and goal of human existence.

Of this new orientation, the ideology of political democracy
was one aspect and economic individualism was the other aspect.
They both represented revolt against the established order, they
both rested upon similar or identical fundamental postulates.
Political democracy, with its basic belief in laissez-faire, continued
to be the sheet-anchor of the 18th and, to a large extent, 19th
centuries. In the course of its progress, the idea gathered to itselft
a wide array of ancillary doctrines quite outside the field of
political or economic thought—doctrines of social equality, of
educational philosophy, of religious practice, of ethical conduct.
These ancillary doctrines contributed to the glorification of the
essential conception, but were really derived from it. In the
original sense of the term political democracy, there was

F 2
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assumplion of a rational world, of a world in which each individual
pursuing his own enlightened self-interest may be trusted to reach
rational conclusions which serve as guides 1o his conduct. In the
original sense, there was also the concept of natural law and its
corollary, natural rights, and above all, the doctrine of human
equality, although that was interpreted not in the sense that all
men are equal in the sight of God or that every man should have
an equal opportunity to the fullest self-realisation, but in terms of
an actual present equality of capacity to share in the basic process
of government. It led to the creation of the idea of public rights
as distinet from the private rights of individuals, to the exchange
of the feudal idea of freedom as the traditional privilege and
monopoly of the few for the idea of freedom as a right common
to ail.  But it always continued to emphasise the individual rather
than collective or social elements in political life. It has conceived
of freedom, on the whole, in negative terms, as absence of res.
traint rather than in terms of presence of opportunity. Even in the
heyday of its power, this ideal aimed at assisting the individual
to discipline himself and achieve his own moral progress.

The central doctrine in this democratic ideology was that of
popular sovereignty, the theory that government rests upon the
consent of the governed; but the concept of the ‘people’ was in
the lligl}est degree ambiguous, and anyhow the system of institu-
lions, viz., parliamentary just improvised in order to operate the
principle, did not conform with the system of ideas involved in
this concept. The chasm between theory and practice perceptibly
widened during the later decades of the 19th and the early quarter
of the 20th century, when various winds of doctrines began to
blow more or less tempestuously through the thought of the present
age and a number of new basic rights came to be recognised as
expressions or implications of the democratic doctrine, Among
tbese new ba§1c rights may be mentioned such things as (1) the
right to creative work, to profitable and useful employment
(2) the.rlght to an adequate standard of living, measured by the
productive capacity of the nation and an equitable distribution of
the na}lonal income, (3) the right of the worker, through collective
bargaining with his fellows or otherwise, 1o a substantial share in
the management of the industry to which he has devoted hjs
labour and his life, (4) the right to security against the hazards
of. unemployment, accident, illness, and old age, (5) the right tl
leisure and th_e opportunity for its profitable employment ® Tho
guarantees of individual and personal rights, such as are em.b li 3
in the first ten amendments to the US.A. constitution—ihe O:i";:t
to freedom of speech, freedom of the press, freedom of associati%n,
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freedom of religion, and several rights which guarantee to
every individual accused of a crime the necessary protective
procedures and a fair and impartial trial, were part of the
original theory of democracy, which must not only be preserved
but actually strengthened. But the new theory of ‘good life’
needs a new system of political institutions for its effective
fulfilment.

Of this new system of political institutions, the following
fundamental principles may be mentioned: (1) The basic principle
in the new economic thought implied by the emerging ideals of
democracy is that of planned economy, and planned economy is
impossible without the creation of a strong central authority. It,
therefore, seems certdin that there is going to be a more highly
centralised administrative organisation in the modern State than
has ever hitherto been known in democratic governments. The
trend towards the accumulation of all governmental authority in
the central executive is already noticeable in countries like
England and U.S.A., particularly in the U.S.A. where the
President has gathered to himself in recent years quite un-
precedented powers. Uptil now they have been looked upon as
mainly arising out of and limited by the emergency, but they are
bound to indefinitely continue if the experiment of social control
over business and industry is to go on. Indeed, the character of
the chief executive is undergoing radical modification in every
democratic government at the present moment, and the ‘policy-
forming function of government is being wrested from out of the
hands of the legislature by the chief executive. (2) With the
technicalisation of the functions of government and with the
intensification of the process of administration, the role of the
legislature, as the supreme law-making body, is also coming to
an end. That does not, however, mean that the influence and
position of the legislature will disappear in the future. The
legislature will exercise increasingly greater influence in -the
modern democratic State, but it will do so not as the maker of
policy or even of laws. Its functions are likely to be directed to
investigation, review, inquisition and the enforcement of
responsibility. This may necessitate a radical chanhgeé in the
constitution and form, perhaps the disappearance of the present-
day bicameral system, of legislative bodies. ' (3) Further, the
principle of local self-government as adjunct to the original
ideology seems to be doomed to die on account of the pressure of
technological improvements in means of communicatitn and the
increasing complexity and interrelatedness of social and economie
life, although there is a possibility of regional administrative
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areas developing to meet new needs.  (4) In federal constitutions
a tendency has already been noticeable towards federal centralisa-
tion; the future developments are likely to witness a further
reduction of the independent position of the states and larger
extensions of power being transferred from the states to the
federal government both in the legislature as well as adminis-
trative matters. (5) The judiciary may continue to have much
of its present character, but the philosophy behind its work is
bound to get substantially changed. The courts are bound to
recognise the dynamic character of civilisation, so that their
function will become ‘less that of a former judicial tribunal and
more that of a board of political censors, an agency removed from
the swirl of practical politics, unaffected by the pressure 'of
immediate events, and thus in a position to exercise es'senslal
controls in the interest of continuity and adequate deliberation.
And as all these developments in the institutional structure
seem likely to occur, so there seems certain a change in thf:
concept of the electorate. We seem to be passing fr_om an age in
which the democratic ideal has held a dominant position into one
in which the achievement of ‘good life’ becor‘pe§ thg end and
purpose of all our social effort, and the dissipation of the
democratic doctrine must result in the reduction of the electorate
to its proper position as an organ of government and its subjection
to a critical appraisal with respect to both structure and function.
Tt must lose the halo which has surrounded it and be judged by
the effectiveness with which it performs the work assigned to it.
The dogma of universal suffrage is bound to give way to a system
of educational and other social tests, e.g., where only boml'!‘idfZ
workers may vote, such as will exclude the uninformed and the anti-
social elements which have hitherto frequently tended to com_rol
election. It is perhaps unnecessary to explain that the implica-
tions of such a change in the electorate with respect to the party
system would clearly be far-reaching. .
It will be clear that the structure of the future democratic
State is likely to assume the character of some form of _dictator-
ship. Representative or parliamentary government 1s clearly
doomed, for with the developments in the technolog{cal methods
of production and with the appearance of new social and eco-
nomic theories, the conditions or ‘prerequisites,” as Bagehot called
them for successful representative government are tending to
quickly disappear. These conditions, zccording  to Bagehot,
were (1) that the body of citizens in the State should be funda-
mentally at one upon all the major objects of governmental
activity, so fundamentally at one that the thought of conflict as a
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way of change does not enter their minds at all, (2) that in the
nation no single class of any importance in the community is
permanently excluded from power, and (3) that there is a widely
diffused habit of tolerance throughout the nation. Habits of
tolerance, as Professor Laski said, are born of a sense of security,
and in the modern age that sense of security has tended to
diminish. During the last century it was present in a highly
marked degree in both England and the U.S.A., that was why
there was a noticeable agreement of policy between the various
parties that worked the democratic machine in these countries.
There were certainly differences between the Conservatives and
the Liberals in England and the Republicans and the Democrats
in the U.S.A., but the political struggles of the 19th century were
fought over specific grievances which, when compromised, ceased
to disturb the profound national unity. On matters of economic
and social policy there was fundamental unity.

The old idea of democracy conceived of individual liberty
in terms of the individuals belonging to the middle classes. It
was felt that, if properly understood, the claims of the middle
classes are universal and suitable for every stratum of society.
Certainly, during the 18th century, the middle classes had
occupied a central position, and this had given them a distinct
advantage, for it had enabled them to attract elements both from
above and from below, so that once consolidated they were able
to confer stability on the whole social fabric. But the industrial
revolution in the 19th century polarised the interests of society,
and thus gave rise to a reverse attractive tendency towards the
extremes of plutocracy and social democracy. Even so the pluto-
cratic section of the middle class continued to make a heroic
gesture by absorbing a good deal of the programme of socialism
and putting it into practice. During the latter half of the 19th
century, there was pursued a policy of humanitarian and
socialistic legislation, making concessions to labour and securing
justice and equality by such measures as old age pensions,
workmens’ compensation, unemployment insurance, and in-
heritance and death duties. But this progressive work is no
longer possible. The conferment of material benefits upon
masses was possible so long as there was a sende of security that"
came from increasing and expanding profits of trade. In the
period of capitalism’s contraction, a tendency that was discernible
to an acute observer so long ago as the eighties of the last century,
though in its catastrophic proportions obvious only since the War,
the power to confer increasing material benefits on the masses
diminishes and even disappears. Naturally a halt has had to be
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called to social legislation and to the advance of workers’ standard
of life, for that interferes with that access to profits which was
the rationale of the whole economic adventure. As a result, the
antagonism between democracy and socialism, which had faded
for some time, has again appeared very clearly and distinctly.

Its effect upon parliamentary government has been most
disturbing. Parliamentary government, with its recognition
of the two or multi-party system, is based upon a belief in
the efficacy of discussion and compromise; but compromise is
possible only when there is a basic uniformity of social and
economic policy. A problem of taxation can be amxcabl‘y
settled so long as all groups are agreed that the power to tax 1s
mainly for the purpose of raising revenue, but let one group
insist with fervour that the power to tax can and ought to be a
method for redistributing wealth, and the possibility of cenflict
is enormously increased. The conflicts that are agitating the
modern world are irreconcilable in their character, and aggres-
sive irreconcilable groups under representative government spend
most of their energy rendering each other ineffective. The
political experience of Germany, since the last War, supplies the
most illuminating case study of this representative paradox.
The Weimar constitution was one of the most democratic ever
constructed. The party system guaranteed that every voice of
importance in Germany’s complex national life would have a
chance to be heard. The result was the formation of a dozen
parties, all champions of irreconcilable interests and points of
view. Political action became possible only l?y exhaustive apd
exhausting negotiation. The passivity of parliament necessan'ly
threw more of the task of governing upon the burgaucrapy, w}_nle
a growing proportion of the people grew increasingly impatient
with an enervated Reichstag. Some thirty cabinets followed
each other in the brief life of the Republic, none of them able to
unite enough support to stem the slow drift into chaos, and by
1932 it had become clear that the various competitors for
dictatorship must fight it out in a final struggle. o

In all democracies in the modern age, the prm.mple. of
pragmatism or political action, as against political discussion,
has gained an enormous following. The rseult is the emergence
of the one-party State in which the principle of political opposi-
tion is rejected in the demand for action, in which executive
power is developed as compensation for legislative enervation,
and in which leadership in the State is completely monopolised

by a small body which has in its control all the means of forming
public opinion.

COALITION OR COMPOSITE CABINETS

BY
Dr. E. ASHIRVATHAM,

Head of the Department of Political Science,
" Madras University,

A question which is engaging the attention of publicists and
statesmen to-day in India is the nature of the executive, both in
the Provinces and al the Federal centre.

For some time now opinion has been hardening against the
parliamentary or unitary type of government which has been
functioning successfully in Great Britain for many years. When
the Government of India Act of 1935 was placed on the statute
book, it was definitely understood that the basis of government
was to be of the British parliamentary type. There was not even
a remote suggestion of a coalition or of composite government as
a permanent feature of the constitution. The Instrument of
Instructions to the Governors laid down that, in making appoint-
ments to his Council of Ministers, the Governor was “to use his
best endeavour to select his Ministers in the following manner,
that is to say, in consultation with the person who in his judgment
is likely to command a stable majority in the legislature, to
appoint those persons (including so far as practicable members
of important minority communities) who will best be in a position
collectively to command the confidence of the legislature. But in
so acting he shall bear constantly in mind the need of fostering
a sense of responsibility among his Ministers,”

Phrases in the above quotation such as “consultation with
the person who is likely to command a stable majority in the
legislature,” “collectively to command the confidence of the
legislature,” and “foster a sense of responsibility among his
Ministers™ make it abundantly clear that the British parliamentary
system of unitary cabinets was the avowed intention of the consti-
tution makers. It was on this understanding of the constitution
that the 1937 elections were fought; and when the Indian National
Congress accepted office in July of that year, after a good deal of

.. hesitation, it straightaway proceeded to construct the cabinets on

TR

the British principle of unity and homogeneity, commanding the

confidence of the majority in the Assembly. Therefore, later

charges that the Congress had committed an unpardonable sin in
15
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excluding from the executive representatives of the minority or
defeated parties in the legislature, do not seem to be either fair
or honest. The Congress Prime Ministers were certainly wuln'n
their constitutional rights in endeavouring to select all their
colleagues from the members of their own party.

Leaving aside the propriety or impropriety of what the
Congress did in 1937, there are many to-day who argue that a
Cabinet consisting of representatives of all the parties in the
Legislature on some agreed basis would have made for stability
and avoided the friction and heart-burning which have marred
political life in the country during the last three years.
This is one of the “might-have-beens” on which it is idle to
speculate.

Is it true that conditions in India are unsuited to the
Parliamentary type of cabinet government? Answer to this
question is bound to vary from party to party, if not from. person
to person. From the very beginning Mr. M. A. Jinnah, President
of the Muslim League, has been contending that India was not
suited for parliamentary government. His frequem public
utterances make it clear that the conclusion reached by him is at
least partly dictated by the consideration that the Muslims form
a numerical minority in the country. He has said repeatedly
that he is against parliamentary government especially at the
centre, because, as things stand at present, the Muslims as Muslims
can never hope to form a government there.

Before we agree or disagree with Mr. Jinnah, it is just as
well to examine the principal features of the British Cabinet
government,

(1) According to this system, the ministry is regarded as a
committee of the legislature.

hOUSe., but of the majority party or of parties which can command
a majority of votes in the popular house. Though a committee
of the house, it is not elected by it, but appointed by the King on
the recommendation of the Prime Minister. L

(2) Members of the Ministry work on the principle of joint
responsibility. This means that on all matters of general policy
and administration the Ministry stands or falls together.

(3) The minority party or parties for the time being accept
the decisions of the House as their own, and try to oust the

majority party by effective criticism and constructive suggestion
and by constant endeavour to win over the large bulk of indeg)

ramme. Where thit .

pendent votes by offering them a better prog
situation prevails, the main issues before Par]

. v i : iament are economic,
social, political, and international and not

religious or cultural.

It is not a committee of the whole~
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Besides, there is agreement on fundamentals, On such questions
as type of constitution and organisation of government, there is
practical unanimity.

(4) When the Ministry ceases to command the confidence of
the majority in tha legislature, it either vesigns or advises the King
to dissolve the House and call for a general election.

Stating these principles which underlie the British form of
executive government in a slightly different form, Marriott writes :
“The cabinet system as hitherto worked in England hag involved
the acceptance of five principles: close correspondence between
the legislature and the executive: the political homogeneity of the
executive: the collective responsibility of the members of the
cahinet: the exclusion of the sovereign from its meetings; and the
common subordination of ‘it« members to the leadership of 4
‘First Minister.” ” o = : .

The contention of men like Mr. Jinnah is that none of these
conditions can be expected to prevail in' India on account of
communal electorates and the communal mentality of the people
in general.  He and others like him argue tha‘t there is no agree.
ment on fundamentals; that there is no disposition on the part of
the minority to acquiesce in the decision of the majority. as though
it was its own; that, as things stand at present, majority fule
means rule by the majority comm}mi.ty and .lhat representatives of -
minority communities in the ma,]’orlty cabinets are rea]]y “mis.
representatives” and “show-boys. _ o

So long as people think in terms of their own community
first, last and all the time, many of the above contentions gre
really unanswerable. Tt may be argued, however, thaf it is not
impossible for parties opposed to the Congress o form a coalition
of their own and present an alternative ministry by offering a
hetter programme to the electorate. Such an a_lternali»:e seemed
to be a possibility some months ago when cordial re]aho.ns were
heing established between the Muslim Teague and certain O.t%l(’l‘
parties in the country, But, since then the question of coalition
has been practically shelved. The parties in question all profe:ss
hatred of the Congress, its leadership and its policy, but are in
no mood to join together for carrying out a common programme
or for lifting politics from the communal slough. |

Going back to the elections of 1937, we 'ﬁn(.}.tha't coalition
cahinets were within the realm of practical politics. In some

", Provinces the Congress had a reasonable fear of not being able
Y to secure a clear majority in the general election. "It was there-

“ fore favourably considering the formation of coalition cabinets,
In some constituencies the Congress and Muslim League agreed
F. 3
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not to set up rival candidates. Bul when the results of the
election were made known, it was found that the Congress had
secured over-whelming majorities in several provinees.  With
such a majority the Congress felt no obligation 10 negotiate with
the other parties.  Its autitude was that it was wrong in its part
to dilute the pure milk of nationalism with the communalism of
the Muslim League or other avowedly communal parties. But
it did not adhere to this principle consistently.  While it found
unitary Congress cabinets in provinces where it had a clear
majority, in some other provinces it swallowed its principle and
entered into coalitions,  This was the case in NJW.F.P., Sind, and
Assam. A coalition was under way in Bengal and would have
come about if it were not for certain peculiar local conditions.
In some Congress Provinces, in order 1o give representatives 10
the Muslims in the Cabinets, converls were taken over from those
who had been elected on the Muslim League ticket. In one case
at least (in the U.P.) such a convert was made to stand again for
election, which was a perfectly constitutional procedure. But
this was not done in every case (e.g., Bombay).

Once compromise was made in the form of coalition cabinets,
it was naturally asked, why should not similar compromises be
made even in Provinces where the Congress enjoyed a clear
majority?  With reference to the Madras Presidency it was asked
why should not Mr. Abdul Hameed Khan, for instance, who had
a majority of Muslim supporters behind him be selected instead
of Mr, Yakub Hasan who did not have such a following? The
answer given was that it was an unheard of departure inasmu
as it asked for representation in the Ministry of o defeated PBFtY
in the t‘l(!(‘th()l). This  answer would have been perfectly
satisfactory if in all the Muslim constituencies the (",(mg,ress'ﬂnd
the League had contested and the former had come out victorious
But such was not the case.

. thﬂr arguments were used such as the disruption O_f the
principle of joint responsibility and the difficulty of running a
government if members of the Ministry had to obey the behests
of the different outside authorities. The likelihood is that there
would have been continuous friction and ill-feeling and the
coalition might have met with a still-born death. Or, the two
parlies might have agreed to enact the most”ifhocuous measures,
leaving out for the time being all controversial legislation,
however desirable and necessary it may have been.

After the Congress governments had been comf{ortably in the

saddle for some time and had won the unstinted praise of
Governors and the British burcaucracy in general, doctors came

p
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along to diagnose what was wrong with the Congress. One of the
early critics was the Rt. Hon. V. S. Srinivasa Sastri who called
attention to the development of totalitarian tendencies in
Congress, Others followed suit.  Much criticism was levelled
against the arbitrariness of the High Command exhibited in such
matters as cancelling the permission given by the Madras
Assembly 1o its Speaker to visit England and other countries for
a study of parliamentary procetlure_and putting pressure on the
U.P. and Bihar governments to resign over the question of the
release of political prisoners. Stories of Congress “atrocities”
spread like wild fire. Severe criticisin was visited upon the
singing of Bande Madaram, the floating of Congress flag on public
buildings, the hanging of the portrait of Gandhi in district board
and municipal schools, the initiation of the Wardha and Vidya
Mandir schemes of education, the compulsory teaching of Hindi,
etc. All this, it was claimed, was against Muslim culture and
the Muslim people, and that it could easily have been avoided if
Muslims had been taken into the Cabinet. Even such innocent
measures as prohibition, sales tax, and tobacco tax were given a
communal twist. In the midst of these charges and counter-
charges, Congress resigned office on very flimsy grounds in seven
Provinces in November 1939, and its departure was publicly
celebrated by a “Day of Deliverance” by Mr. Jinnah and his
followers all over the country on the eve of unity talks between
this Muslim leader and Pandit Jawarharlal Nehru.

Since then conditions have become defimitely worse. A
great many parties and political leaders have appeared on the
scene adding piquancy to the situation. The Congress exit was
expected to be only temporary and Mr. Rajagopalachariar, the
Madras Prime Minister, confidently expected to come back to
power within a few months and take over the government from
the hands of the “caretakers.” Even Secretaries to Government
fully expected that. But British diplomacy coupled with the
tactical blunders and shortsightedness of the Congress and adverse
and persistent propaganda by the minorities have conspired to
keep the Congress out.

In the face of this situation, what are the chances of a
popular ministry again. functioning in the Provinces? For two
years now public men like Dr. C. R. Reddy and Mr. S, Srinivasa
Iyengar have been arguing for composite cabinets, although the
two do not mean the same thing in using the term. Broadly
speaking, Dr. Reddy stands for an All-party composite Cabinet,

while Mr. Tyengar wants a Non-party (or loosely organised party)
composite cabinet.
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The arguments used by Dr. Reddy are brefly as
follows :—

1. A composite legistature involves a composite cabinet
ax ils logical corollavy.  One is incomplete with-
out the other.  India 1= a Jand  of  political
curiosities. Therefore, her constitution, too, should
be a novely.

2. The Britsh parliamentary system works inc Britain,

but cannot he successfully transplanted 1o other
places. It success depends upon “British manners,
chivalry and charity in eriticism, the spirit of
constitutionalism,  moderation  and  cquity.”
(Personally 1 do not believe that these virtues are
mpossible of cultivation by us if we make concert-
ed efforts 10 alter them).

The unitary cabinet system works a hardship on the
minorities,  What is given with one hand is taken
away by the other.  The ample safeguards provid-
e in the constitution for the protection of the
minorities  are  “inoperable and inoperative.”
For, to put them into operation ix tantamount to
the Governor expressing hix lack of confidence in
his Ministers.  This would mean the resignation
of the Ministry, with no alternative ministry to
take its place, owing 1o the weak position ol non-
Congress parties in the legislature,

While these arguments appear thoroughly logical, there s
no (lnul).l that they are greatly exaggerated.  As regards the
l'l()l)tﬁl'ulzllily of saleguards, move than one provincial Governor
(Lord Erskine and Sir Harry Haig) has publicly said that there
was h_ard]y any occasion to put safeguards into operation. i
some inslances, they were put into effect, but not openly; and to
this Dr, Reddy objects claiming that such interferences ought not
to have been “Masonic secrets.”  The reply to this claim is that
there are many instances in the history of administration where
more good than harm has been doune by timely warning given
privately by the chief executive than by ‘open enquiry and
censure. On the whole, we cannot help feeling that Dr, Reddy
proves more than what is necessary to establish his case.

Granting for the sake of argument that unitary ¢
unworkable because of the communal tension ‘
coalition cabinets?  Dr. Keith, l ,

abinels are
! , ! shall we try
speaking of coalition cabinets in
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England, has made it clear that they make for friction and dis-
agreement.  For ourselves we believe that a coalition cabinet
has all the disadvantages of a unitary party cabinet and none ofl
the advantages of a composite cabinet. It is an insincere kind
of arrangement based on political expediency. Parties are
driven underground and encouraged to do their work secretly.
A coalilion government lacks courage and unity of command. It
is only a makeshift. Out of say three parties in Parliament,
none of which has an absolute majority, a coalition may be formed
between any two of them. The smaller of the two will always
be suspicious of the larger and the larger contemptible of the
amaller. This tendency was evident in the first Labour Govern-
ment of Mr. Ramsay Macdonald which depended on Liberal votes
in order to continue in ofhce. :

I{ composite cabinets are to be given a trial, what form
should they take? Both Mr. Srinivasa lyengar and Mr. Reddy
agree that they are to be irremovable. According to the former,
if they are to be removed at all it should be by a special majority
of the legislature for special reasons.  As regards their composi-
tion, there is dilference of opinion. Should they be elected by
the whole ligislature or by the various groups or parties within
the legislature or by party caucuses outside the legislature or by
a direct vote of the people? Dr. Reddy wants communal parties
to eclect communal representatives. In other words, he wants
parties in the legislature which are elected on the basis of
separate electorates 10 chovse their own representatives in  the
Cabinet.  This does not scem to be a salisfactory way of helping
1o solve the communal tangle.

Mr. S. Srinivasa Iyengar’s position seems more logical
when he favours a composite cabinet formed on a non-party basis.
lIe does not object to parties as such so long as they are loosely
organised and do not exercise an iron discipline over their mem-
bers which they seek to do at present. His contention is that
parliamentary or unitary type of government and rigid party
system should go out together. The party system in India, he
believes, has led to factions and intrigue; to the formation of
party caucuses and tyranny of the High Command, to bribery and
corruplion of the worst sort, and to base forms of communalism.
The party mentality, he contends, is very often a partisan
mentality.  Discipline of a rigid kind leads to power politics,
and national welfare is thrown overboard.

To overcome these evils of the party system, Mr. Iyengar
makes many suggestions—some of them drastic—which are
familiar to readers of his small book “The Problem of Demo-
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cracy in India.”  Without accepting all of them, we may agree
that there is much force in his contention that non-party composite
(:ul_)im'.ts may be a cure to communalism, corruption, and partisan-
ship—the major evils of Indian politics today. My, lyengar
seems o argue that once India becomes free and her political
life is stabilised, she can afford to have the luxury of parties,
bul not now.

The suggestion, then, is for a form of executive government
similar to the Swiss Federal Executive, which is in the nature of
a Board of Directors chosen by the National Assembly in a joint
session.  Its tenure is fixed (four years) and it acts as an agent
of the legislature. It no doubt 1akes the initative in legislative
ma‘m'rs, prepares measures, and presents the bu(lg('l. But if
defeated 1 does not resign. 1t pockets its pride and goes on as
though nething happened. It acknowledges that policy belongs
to the legislature. By convention, the legislature sees to it that
all the three racial groups are represented on the Executive
(qunc.il. During the last War it went so far as to give the
majority of seats to the two minority groups—the French and
talians. f’residentship 15 elective and rotational.  The President
is only the chairman of the Council and 1s not the First Minister
or the first among equals as in Fngland.

The contention of this paper is that some such arrangement
may be tried in India. According to Dr. Reddy, an irremovable
executive and reparation of powers are hetter wuited to India than
any other system.  Where we differ from him is in wanting th.("
present communal system to continue in all s severity.  His
argument is that separate clectorates and composite cabinets
“must cither go together or go out together.”  1f we were not
foreed to  think communally to-day by interested parties, W€
believe it would he possible to have joint electorates and composite
cabinets, Evyen otherwise, we could have separate electorates and
composite cabinets, but premium should not be placed on separa-
tion as is the case to-day. According to Mr. Srinivasa Iyengar,
composite cabinets jnvelve abolition or at least modification of the
party system, A

Aecording to both the writers in question, the executive must
not depend on the legislature or vice versa. Budget leglslahon
and peneral policies should be determined by the legislature,
which is powerless to-day under the parliamemary system when
the government has a large majority behind it.

Dewan Bahadur N. Gopalaswamy Ayyangar of Kashmir,
whose mind also seems to be working in the direction of composite
cabinets, says that Ministers should be like judges, doing their
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administrative work on strictly non-party lines. The elimination
of party from Ministries, he argues, will tend in course of time
to eliminate party voting in legislatures and opposition on party
lines. Criticism of measures and voting on them will be on the
basis of their intrinsic merit and will not be engineered by party
caucuses; and this, no doubt, will be more in keeping with the
essential purpose of a deliberative assemnbly.
After getting out of office, even the Congress seemed a ligtle
more sympathetic towards the idea of composite cabinets.
Mr. Gopala Reddy, one of the ex-Ministers of Madras Govern-
ment, said: “Separate electorates and the communal Government
Order in the matter of appointments are a negation of demacracy,
but the Congress, having accepted them as its policy in the matter
of administration of provinces, should give due weight to the
legitimate grievances of the minorities, Congressmen should
approach the minorities problem with a spirit of goodwill and not
spurn demands lightly. Though the party system has failed in
some countries and proved a great success in India, Congressmen
should try an all-party Cabinet system to solve all the minorities
problem which are now a hindrance to the attainment of freedom.”
Although we may not endorse the somewhat patronising attitude
of Mr. Gopala Reddy contained in this extract and his advocacy
of an “all-party cabinet,” it is interesting to note the changed
outlook on the part of one of the prominent Congressmen. :
In line with Mr. Gopala Reddy’s suggestion,” Mr. C. ‘Raja-
gopalachariar, the kx-Prime Minist.er of. Ma(.iras,\ advocated a
national government at the centre with Mr. Jinnah as Prime
Minister if he would agree to accept the office. Memberships in
the cabinet would, we presume, be roughly proportionate to the
strength of the parties in the legislatin: Assembly, - Lo
Dr. C. R. Reddy too wants a national government, but one
based not on population or on the present composition of the
Central legislature. It is to consist of 15 membfars, six of whom
are 1o be Muslims by convention. One seat is to be given
permanently to Hyderabad, two seais are to ‘rotate ‘between
Baroda, Mysore, Kashmir, and Travancore, one -seat is to be
given to the Minor States to be filled by the Princes’Chamber,
and one member from each Province 1s to be- appointed:: by the
Viceroy on the recommendation of the Provincial Goverhment
concerned, . et
The powers of this Cabinet are to be stnctlyvlimﬂted, for,
according to Dr. Reddy, the centre is to be a confederation and
not a federation. This latter suggestion of Dr. Reddy’s is t:ather
strange when we take into account the fact that practically

i
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every composite state which started as a confederation soon felt
the necessity to transform itself into a federation.  Even Switzer-
land, where the cantons have had a large measure of internal
sovereignty, is, under the stress of the present war, being obliged
to strengthen the centre. 1t may be that Dr. Reddy hopes that
confederation is the only feasible proposition in the  present
communal-ridden India and that the logic of events will soon
compel us to replace Confederation by federation. Buat it is
equally possible that it may not accomplish anything of the kind.
Instead, it may bring to pass the vivisection of India, which is
ardently advocated by some, in two stages,

To conclude, what we want is not so much a coalition stvietly
representing the leading vival parties in the legislature, but a
non-party composite government elected by the whole legislature
for a fixed term, which can be removed under extraordinary
circumstances by a two-thirds or three-fifths vote of the lower
house or of the two houses put together.  In the words of Lord
Rosebery in another context, it iz to he a committee of husiness-
men and not of busy-bodies—a committee of administrators.
This may be one of the ways of combating communalism which
is the greatest single impediment to the national progress of Tndia.
In cases of this kind experience shows that frontal attack is not
so effective as indirect altack: and a non-party composite cabinel
adopts the strategy of the lalter method,

In a coalition, minislers are vepresentatives of their vespee
tive parties hanging together for safety.  In a composite Cabinet,
on the other hand, they are representatives of the legislature and
of the people as a whole.

The chief trouble with this scheme is, will the major parties
of the country which seem <o strongly impregnated be willing to
commit hari-kari?  Who is 1o bell the cat? The answer to it
lies in the fact that even to-day there is a large percentage of
unattached or independent voters in the country on whom loyalty
to the party sits loosely and who view with disdain the antics of
some party men. Many a man adheres to his party and pays lip
service to it because of his fear that self-preservation requires it,
But once he is convineed that the system which we propose is not
going to favour one party or community against another, he will
assert his independence and free himself from the so-called party
discipline,

Another difficult with regard to the composite cabinet is
that it may lack unity. and responsibility. Tt cannot be a solid
cabinet. This is not a grave danger, when it is remembered
that policy-making under thissystem will belong to the legislature

-

COALITION OR COMPOSITE CABINETS 25

2:;(Il(th[(i]((jr(:)bmt:lt';hw“; bf* r}n.erf{ly tl‘wv ext’(:ul()l:s of the policy entrust-

» Ine tact that it may not be able to take hold steps.
of a progressive kind is not a serious difficulty. It is much
better to carry forward measures which have the supp(,rlt of the
thoughtful people among all groups than to provoke the unthink-
ing antagonism.of any party. .

What is required to being about the chan
and for that matter of any o!her wholesome change, is a spirit of
co-operation, of accommodation, and of mutual give and take
We are convinced that there is an abundant measure of it in the
country already, but it is not organised properly. When partie%
agree 1o take the back seat or are made to take it, we are
confident that the saner elements in the country which believe ip
progress by general consent, in fair play and justice to every
body will be able to assert themselves and make their influence
felt in the life of the country.

ge under question,

F. ¢4
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The Report of the Joint Select Committee on Indian Consti-
tutional Reforms (1934), after pointing out the “difficulties and
dangers” of reproducing the British model in India, recommended
the introduction of a system under which “Provincial Ministers
should be made generally responsible over the whole field of
Provincial government.”"  Neither the language of the Act of
1935, nor its working justify any wider claim in its favour. An
objective analysis would reveal that it is indeed very wide of the
mark lo suggest that the Act of 1935 “presents, w0 far as Indian
social conditions permit, the possibility in the provinces of true
responsible government.”*

Introductory.

The nature and import of ministerial responsibility cannot
be properly understood without a reference to (1) the composition
of the legislature; (2) the character of the ministry; (3) the
restrictions on the legislature and ministry imposed by the Act,
especially due to the “special’ powers and responsibilities of the
Governor, and (4) the forces moulding the sanction behind the
popular representatives, Let us briefly state the position under
cach of the above counts.

The legislatures in the provinces do not conform to the
British tnodel,—because that is the model avowedly imitated for:
constitutional advance in India,—as - the electorate js yet a
fraction of the adult population; as even this small electorate is
cut up into communal, class and sectional divisions; as the result
of voting cannot be expected to lead to any homogeneity in the
responsible executive making the achievement of ministerial
responsibility itself highly prohlematic; and as the institution of

T A paper submitied 4o Tndian Politieal Sernee Conference
TFourth Session,  Bombay, December 1941—January 1949, ’
' Paragrvaph 17,
2 Ketth— V' Constitutional History of India, p. viii
. 26 . !
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second chambers and the system of nomination thereto create
additional clogs, liable to create complications.

The ministries have been constituted on the lines indicated
in the Instrument of Instructions to the Governor,® i.e., “in con-
sultation with the person who, in his judgement, is likely to
command a stable majority in the Legislature, to appoint those
persons (including, so far as practicable, members of important
minority communities) who will best be in a position collectively
to command the confidence of the Legislature.” The position is
that, rightly or wrongly as against the suggestions of the British
Indian Delegation and certain members of the Joint Committee,
a deliberate avoidance has been made of statutory and rigid
provisions relating to (@) a Prime Minister, and (&) the principle
of joint responsibility. Besides, one should not forget the
numerous restrictions imposed by the Act, including the insidious
influence of a civil service amenable to control from outside, and
the statutory watchfulness of Secretaries and Governors.

Further, there is the existence of all-India bodies like the
Congress, and lately the Muslim League and the Mahasabha,
seeking to control ministerial activity through the fiat and ‘diktat’
of their Parliamentary caucus. It is an anomaly that except in
the provinces where there are coalition cabinets, the unfettered
responsibility of ministers to the Legislature, within the circum-
scribed sphere, with unstinted attention to local issues and
problems,—has been a rare phenomenon. It has been suggested
that the extra-provincial control and possibility of wire-pulling
has been the raison d’étre of such a situation and was also occa-
sioned by the peculiar conditions of a nation-in-war against
foreign domination.' But, as in the case of a war between
nations, so also in a war of tactics and policy between an Imperial
power and a struggling people, precautions should always be
taken against the continuance of such ‘emergency’ traditions into
the future,

Pointers from the Working Constitution.

The Act has no provision for a Prime Minister. The objec-
tive of those who wanted a formal provision for the office was to
secure on the British model a party government presided over by
the leader, “without the necessity for the Governor interfering in

# Paragraphs VIHL and TX.

t Vide an article in Modern. Review tfor February, 1940, by
{he present writer on “Democratic Theory in its application to
Indian Polities”.
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the day-to-day work of . . . . the cabinet.”™ That the proposal

might have had far-reaching  consequences was emphasised by
Mr. Churehill who vehemently opposed the proposal because it
sought to “reduce the Governor to the position of a constitutional
sovereign - who only acts on the receipt of minutes from his
Ministers and remain isolated and remote until some very rare
constitutional erisis arises.”

Mr. Amery at that time pointed out that the provision in the
[nstrument of Instructions was likely 1o lead to such a develop-
ment. Do fact, the term Frime Minister has become commonly
aceepted as a description of the leader of the Government and has
veceived legal sanction also in one Provinee.  But sec. 50(2),
allowing the Governor 10 preside over meetings of Council of
Ministers, has been taken advantage of so frequently that it has
often been outside the formal meetings that ministers have sought
to hammer out differences.  The Khare episode in C.I’. and the
Governor’s intervention in ministerial disputes, notably in Bengal
recently, point to the fact that organic unity in the Cabinet becomes
liable 10 serious inroads under the circumstances.  Undoubtedly,
M. Churehill had discovered the right distinction between apply-
ing British  parliamentary  analogies  and reproducing  certain
aspeets of it only, while keeping the Teading-<trings in the hands
of “the Authorities.””

I am not unmindful of the fact of the legal status of ministers
and do not suggest that the mere creation of the office of a Prime
Minister, in the statute, would have meant any fundamental

difference to the working of the constitution.  Yet, to those who

are fond of applying British institution: to this country, and who
a(lht'r(' to the triple shibboleths of national unity, government by
majorities and  legislative omnicompetence, there was point in
asking for a Prime Minister not only as a symbol but also as a
rallying point. The consequences would have been what the
constitution of Eire secures by statute:—(a) the collective
authority and responsibility of the Government, (b) the supremacy
of the Prime Minister in relation lo the Cabinet, in relation to
dictating the resignation of a member of Govesament or the whole
government and in conferring with the Head of the State.?

The developments which 1 have been hinting would lead to
a further entrenchment of the position of parties in the country

3 I‘/'(l/(‘, speeches by Me-ses Morgan Jones and Cocks

ITouse of Commons Commitiee, 1340 Mareh, 1935,
SChintamani and Masani. India's Constitulion At
TSees 2ol the Constitution of 1937,

in the

]I"O"/‘" p. by,
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on the seats of power, without, however, the British spirit of
compromise or their respect for opposition views, and under which
“opposition and government are carried on alike by agreement,”
which except in recent years had been their unique achievement.
Even when it is urged that ministers had assumed office, in the
peculiar circumstances of India, from only a patriotic desire to
further the cause of constitutional advance, they were bound to be
liable 10 some of the lures of cabinet office: “the sensation of
power, the respect of the masses, the interest of the work, and the
consciousness of public-spiritedness.”” Add to this the ubiquitous
pressure of vested interests inside and outside the legislature and

_the Cabinet. In the past, as with the British Government so with

the Governor’s ministers, there has however been little ‘bowing to
the storm,” as the storm had not been of sufhicient vehemence, The
vesult had been, to borrow the language of Jennings, that in many
cases the lack of opportunity given to the opposition to bark inside
the legislature has resulted in attempts to bite outside.

Responsible government, as introduced by the Act of 1935,
had been so hedged about with reservations, that ‘responsibility’
was bound to become a difficult plant to be ‘nurlurfad’; and,
further, both the surrounding climate and the Indian soil proved
inhospitable.

Some Suggested Alternatives.

To-day, however, the storms on the horizon are too many.
The taste of power has resulted in the inevitable generation of
psychological reactions. It has, therefore, become incumbent
upon us to re-examine some of the basic postulates of' our
political creeds and to seek outside the beaten track, especially
that indicated by Britain, solutions for meeting the chaotic
situation created by a congeries of suggestions, innuendoes,
challenges and “fronts.” An attempt is essayed in the following
paragraphs to examine certain possibilities of a rational solution
in the field of ministerial responsibility, which is, in a sense,
pivotal to constitutional discussions.

Several variations of the “non-party” government idea have
been canvassed for some time past.  Of these the best change in
structure and fundamentals would be required by the suggestion
to include a substantial element of the opposition, mainly Muslim
League elements in the Cabinets. Though receiving influential
support, this would have led to a further watering down of the

s Jennings: Cabinet Government, p. 500,
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British parliamentary analogy of the Indian constitutional strue-
ture. In certain provinces, coalition cabinets have proved in-
(‘vxt'abl(‘, but in provinees where a single party could gain a clear
majority, the ‘non-party” cabinet idea has not found mhuch favour.
It must, however, he emphasised that the electorates in India bave
resulted in the formation of minority bloes, whose political ereeds
are huzy but which have principally been distinguished by their
spectal communal claims, making the problem in India distinet
‘fmm such analogies from abroad. This suggestion thus is more
in .lhc nature of sops to communal minority apprehensions, for
liding over temporary  diffieulties,  without ‘usking for radical
changes,

M(‘)r(‘, far-reaching are the schemes for composite execulives
as typified in the Latif Scheme and other suggestions from South
l‘ndla, notably Mr. S, Syinivasa lyengar, Dr. €. R. Reddi and Sir
Shanmukham Chetty.” 1y, spite of important variations, [ bracket
them together as they xeck 1o discard the British system of the
executive and seek inspivation from U.S.A., Switzerland and
o(her‘counlries. The thesis is in favour of composite cabinets
recruiled from the different communities, or parties, either from
or outside the legislature not liable to be turned out by the
]egf'“l“"""‘, and elected either by the voters as in U.S.AL or by the
legislature, Those, of course, who advocate the U.S.A. exccutive

cannot want a really composite execulive but my reading is thats

i analogies are sought, the anti-British-parliamentary-school
secks its inspiration from Switzerland.  Even though, there are
mome general resemblances between conditions in Switzerland and
}(lna, I continue to maintain® that the strained communal rela-
tions, the demands for Pakistan, Industan, Dravidistan, etc., the
presence of “third parties,” the debris of feudalism and tradi-
tionalism, and the chaotic stage of mass organisation due 1o
'gnorance and illiteracy—all tend to cut at the root of the
composite cabinel’ idea, as contrasted to mere coalitions.
Slabi]ity of the executive cannot be forced by a stroke of the
constitulion-makers’ pen, but must be based on certain community
of ideas, interests and issues and predicate a ‘settled’ order of
things compared to the flux in all aspects of Indian life.

o Vide  Dr. Ao Latit: Yusline Problems in Tudin. als
critically examined in Rajendea Prasad:  Pakistan oh li'\:(?
Iyengar—/"roblems of Democracy in Tidia, and . Lot )
Dr. Appadoral in The New leview, May I‘SHO anartiele by

10 Vide  cntid .
Vide article in Modern Review (Felnuary

cited, 1'” ) already
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Dr. Latif’s suggestion contain adaptations of foreign institu-
tions which deserve consideration. The Prime Minister in his
scheme is to be elected by the legislature and shall have to form
a Hindu-Muslim cabinet with an agreed policy. This would
involve prior consultations, before the legislature fixes on a Prime
Minister, for otherwise the Prime Minister becomes a virtual
dictator in the choice of his colleagues, and the irremovable
cabinet an uncontrolled junta. The question which disturbs the
communally-minded is, however, distinct from what disturbs the
politician and social worker. One - shudders at the fascist
analogy of the elected-fixed-tenure-Prime-Minister-idea, and un-
less dictatorial rule is favoured, even on an agreed platform, the
‘over-riding importance of the executive’ emphasised by the Joint
Committee to buttress the Governor’s position should not be
borrowed again to bultress the position of a Crown dictator,

The Guild Idea. .

The fundamental point which constitutional ‘proposals for
India cannot ignore is that many of the problems, mistakes and
miscarriages of the limited experiments at political democracy
in India are due to the neglect of the development of social

~democracy in this country. If Great Britain is an oligarchy even
to-day and democracy falters in critical periods in spite of the
hasic self-governing institutions of that country, the Indian failures
need not alarm us. A Tagore, A\ Besant, a Bhagavan Das or a
C. R. Das might have been enthusiastic about the revival of the
village-community life as a guarantee for the success of the
democratic experiment, but their plea was in favour of an
apparent anachronism. Life to-day is ceasing more and more to
be related to local areas but is becoming irrevocably and deeply
involved in one’s one pursuit and interests. The very object
which those who urge for a revivalism in the so-called political
genius of India may better be secured by trying to build on the
basis of local and regional guilds of religious communities (if
conditions make it essential), or of functional groups or societies,
and to build them up into linked federations of different ascending
degrees, for meeting the various social and 'governmental
problems.

Such a scheme was furnished some time ago by Dr. Percival
Spear in a memorandum. Proceeding on the thesis that India is
not one society and that the fundamental divisions of the country

, are “not so much political, or economic or merely religious—
though all these play their part——but cultural,” he pleads for a
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federation, not of geographical units or of economic interests,
but of =etx of people with radically differing world views and
ways of life, with conflicting and abiding moralities,”  Coalition
cabinets including the minorities are no solution as they “only
subsixt by avoiding all questions which affect their component
units, and in practice they subsist by making a division of the
loaves and fishes.”

Dr. Spear proposes that governmental functions should be
re-arranged into (1) matters affecting all men, in which all would
accept the judgment of all, and (2) matters affecting the cultural
societies individually, upon which men will accept the ruling of
their own group.  Matters falling within the first calegory again
are o be federally distributed in an heirarchical form. Matters
lying within the sccond category are to be administered by
communal guilds created on a regional basis and citing the case
of the Shircmani Gurdwara Prabandhak Committee of the Sikhs,
he argues that “once a community felt that its vital interests were
in its own hands, safe from interference, the element of Political
bias and agitation would disappear from its internal affairs, and
that it would be much more willing to co-operate with the;,other
communities in matlers of general national importance. te

would further have second chambers elected on a basis of equality

by the various guilds, the right to appeal to a “legal (evidently
judicial) body,™ and the right to a share of the government’s funds
handed over to communal wuilds in proportion to their population
(not wealth or representation). ‘ .

Dr. Spear does not advocate a responsible executive. Though
parly leaders may initiate and advocate policies and programmes,
“the executors of policy would be men enjoying gc_‘ngsral respect,
elected annually or biennially by both houses sitting together.
The council is to have an annual chairman who would be the
President of the Indian Commonwealth, on the analogy of the
composite Working Committee of the Indian National Congress
working through a President.

I shall not try 1o dissect the scheme nor suggest smail
alterations. The fundamental thexis about the non-existence of a
ration in India or of the people of India is one which receives
increasing suppott to-day and on that basis the minority safe-
guards are admirable. A complex society and federal arrange-
ments predicate the surrender of the principle of legislative
omnipotence and the acceptance of the limitations of ‘fundamental
law,’'" which is also the basis of a federal structure.

X ”.I'I(/u l{'e(]emtipn and  Fundamental Taw: . M
(Lublic Adpinistration, April—June, 19411 ’

Young
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An Approach to Relative Democracy.

It is essential, however, to recognise that the present war ix
likely to usher in new slogans and new solutions, and it may not
be too bold to draw from certain current ideas for meeting India’s
COnSlltu.tional difficulties. One hears of suggestions regarding
federat_lons including different parts of the globe and also of
15‘('\’0111t10na1*y Ch.a"geS, as envisaged in such documents as the
Sankey Declaration of the Rights of Man. Whether these two
lde'as are lo be CO'Ordlr{ated to in a radical change of the world’s
socio-economic and political structure is not for me to forecast.
But the Indian scene presents the contradictions between a
democratic politic al urge and shrinking from democracy in other
spheves, 'ngmqtles tend to be perpetual majorities of communities
und‘ parties in the various provinces; leading to exasperation. The
Indian States can ha}‘dly be Teft out of the picture of a federation.
The various stan-ists’ seek. for a recognition of the right of
seceding at'wﬂl from a federal government, which U.S.S.R. alone
of federations a(:knov.vledge.' Proportional representation and
adult suflrage are admirable }dea]:i which, however, do not receive
the support of many progressives - -and even its supporters realise
the necessity of its modification for securing the representation of
the distincl groups and communities, unt.il' political enlightenment
has spread farther and economic conditions have substantially
heen altered. . o

We are, thus, urging that to suit Indian circumstances as given
to-day, the principle of federalism nf?ed modification in order to
allow for freer association, with the right of secession recognised.
If, however, the federalisation of authority and the creation of
autonomous groups provide for the devo!ut'lon of powers and the
dissemination of powers, the causes of friction would be few; and
even a-formal secession of an unit may not lead to the choking
of the numerous channels of consultation. In the States and
many of the provinces a gradually enlarging electorate, working
through P. R., may be the basis of popular sanction behind

.government, but for the group committees, (concerned ds they are

with homely and narrower issues) as far as practicable, adult
franchise should be aimed at. Indirect elections from these
bottom groups should not be anathema and the second chambers
thus constituted may be given considerable powers of veto. The
repudiation of parliamentary system and manhood suffrage would

involve the establishment of executives periodically elected which

12 For instance, Sir P. S. Sivaswamy Aiver: Indian Const;-
tutional Problems, y.p. 49-50,

- F. 5
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musy, by its very nature, be unable to rely on any one parly or
group Joyalty. 1 is also worth considering whether it would be
desivable 10 have a periodically elecied President, in the Provinces
and the Centre, on an agreed basis of rutal'u;n between major
groups, possibly on a religious basis at present but liajblc 1o be
transformed to a more ralional basis later with alterations in eco-
nomic life. Such a head of the State would be cusily understood
?»y ll}u- masses and would have little chances of being dictatorial,
1\lrlf(v x“]m‘y give opportunities to the represegtatives of princely and
1(:5:;‘,(.‘ Tnl‘(irt'lsls, 50 lopg as they exist, 1o find scope {or catering
 their sense of variety. Not being endowed with any extra-
(.n‘(hnury powers, he would be a figure-head, who may often play,
Ef-htj has the tact and knowledge, a véle like that of the French
])l‘ca}({cm or )tlfe Eu"e. President.  The combination of the
vesident apd Prime Minister, as in the Spear scheme, and also
l.)ormwmg from recent Kire and South African Legislation regard-
ing the use of seals and transaction of foreign affairs,—should
be considered. ’
' 'l'he. danger facing a scheme like the above is that of foster-
ing reaction and entrenching privilege. Not merely devolution
of powers, but also fundamental laws supported by a judiciary
may be suggested as safeguards. In fact, if the present war does
not lead to a cataclysm to the democratic forces, co-ordinating and
consultative organs of an international system should oﬂ'ergsafe-
guards for not only maintaining peace but also the conditions of
peace. Apz-irt from the policy of a People’s League of the future
the army itself ‘should be composed on a mixed basis, with z;
separate status, but liable to controls by the ]vgislaturcl ,und the
v}:)xccpn.vu. [ am not competent to dilate on military organisation
tl:lel lll’":f;n(] ;}vrl]l)lozgulll:it the .a.r‘r'n)" fhou]d cease 1o be a body outside
_ participation:  a People’s army agd civie
police, popularly controlled and largely served for periods by all
ilf]l'lh citizens, with an esprit-de-corps of its OW}l) which ver
citizen while on the army or police feels for a time. e

.'J:he reconstruction of the world must find
]I)ﬂrumpant and our schemes, liable to adjustment
t is not merely a demand but a possibility

is a dema possibility that auton
India in a plapned federation of the future wi}l/l be the ba:;zn}i, {Of
§or1 _constructing a constitution for the peoples inhabi;iﬁ (tﬁa
dm ian contlﬁent. The application of ideas of fed(‘rationg an(el

emocy re-tl i /

acy thus needs be re-thought, revised and related to an

immediate future, based o

n the present ¢i
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India a ready
» must be ready.

CIVIC RIGHTS OF WOMEN IN BRITISH INDIA*

BY
; Mr. P. N. Kiera, MA,,
D. A.-V. College, Sholapur.

The Indian Women’s Movement in the recent past has had
two phases. In the first phase, it aimed mainly at educational
and social reform and was sponsored and encouraged by men
like Raja Ram Mohan Roy, Swami Dayanand, and certain other
socio-religious leaders. 1n the second phase, which may be said
to have its beginnings in the early years of this century, the
movement became political and feminist. At present, both these
parts of the movement are running side by side, though there is
considerable overlapping at times. It is the purpose of this
essay to trace the circumstances which have introduced the second
phase and to assess the results achieved.

Owing to the efforts of the social reformers of the 19th
century, more and more attention was being paid to the improve-
ment of women’s lot in life, but no one ever thought of civic rights
for Indian women. In fact, it was universally recognised that
the proper sphere of a woman’s activities was the home and she
was not required to take any interest in public or national
affairs, which were exclusively the concern of men. Things,
however, began to change in 1905.

A strong nationalist movement was started in that year as a
result of Lord Curzon’s policy, especially the Partition of Bengal.
Events outside India, no doubt, affected the movement, especially
the victory of Japan over Russia. In this nationalist movement,
the boycott of British goods was used as a political weapon for
the first time in British Indian history. The emphasis in the
boycott was against the foreign cloth and this encouraged the
wearing of home-spun. The swadeshi movement depended for its
success upon the output of a large amount of home-spun yarn
and this naturally brought women into the national movement for
the first time.! From that time, the Indian politicians, especially
the Congressmen, seem to have realised the importance of getting
women to contribute their proper share in the national activities.

* A paper submitted to the Tndian Political Seience Cone-

ference, Fourth Session, Bombay, December 1941—January 1942,

1 Rise and Fulfilment of Dritish Rule in India, Thompson

and Garrat, p. 549. _
35
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However, the time was not yet vipe for giving the women
of India any civie rights and the Morley-Minto Reforms contained
nothing in that line.  Of course, no one demanded or expected
that they should.  Kven in Fngland the women had not got the
vote in 1909, and it would have been preposterous to expect the
Morley-Minto Reforms 1o concede it to the Indian  women.
Moreover, there was no All-India organisation  of the women,
though it is true that women had always been allowed to take part
in the affairs of the Indian National Congress.

Effect of War.

The Great War, however, was to change all this. 1t has
been truly said that there is no department of life which was not
alfected, in one way or another, by the War. 1t had the importar
effect of making the Women’s Movement in India definitely all-
India, political and feminist, though it wux never aggressively
feminist.

The following causes and cirewmstances combined to give
the movement that turn: #

Firstly—As -pointed out by Mrs. Gray, women had bh
deeply stirred by the War, and acquired the habit of working
together on non-communal lines o alleviate the sufferings of the
troop=.”  This habit stood them in good stead after the War and
has helped to keep the Movement outside and above the communal
battle.  They began to realise that they had aims and objects,
other than those of men, for which they must organise themselves.

Secondly —The War gave an impetus to the suffragete
movement i Iingland, and this had it repereassions” in - India.
“ducated Indian ladies read about the activities of their English
s1sters and began to think of the vote for themselves.

Thirdly—The Allies declared during the War that they
were fighting for democracy, equality and self-determination.
This idea appealed strongly to the Indian women who had for
centuries been suffering from the tyranny of men.

The women of India who were dedicating the lives of their
sons, brothers and husbands to the cause of mankind, were them-
selves compelled (o live in political and economic bo;ldage. The
incongruity of such a position was both glaring and poignant
The educated among them came 1o the inevitable conclusion lhai
the first step in their emancipation should be the getting of the
vote on the basis on which it was to be granted to men, ¢

o ] TN \ " ‘ N
LR /()///I/(// Tod e, 1o, Siv dolin Cumming, p. 15T (Oxford
Cnverstty Presss Londaon, [932) ‘ - i
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Fourthly —The political ferment in India during the Wai
brought the various parties closer to each other and the famous
Lucknow Pact was signed between the Congress and the Muslim
League. One of the clauses of the Pact suggested that the
Provincial legislatures should be elected “directly by the people,
on as broad a franchise as possible.” 1t did not specifically
mention the women, but the phrase “‘as broad a franchise as possi-
ble” and the word ‘people’ are wide enough to suggest the
presumption that the framers of the Lucknow Pact intended
women to be included in the electoral rolls; at least that is how
the women later on interpreted the word ‘people.’

Fifthly—~The circumstances which followed the Lucknow
Pact and crystallised the women’s desires for vote was Mr.
Montagu’s famous announcement of August 20, 1917,

By that declaration, the British Government did not propose
to introduce any sweeping or sudden change in the administra-
tion of India. The process was to be gradual and it seemed to
many Indians that the ideal was encumbered with conditional and
restrictive clauses. ,

% Still, in spite of these defects the announcement signified
the dawn of a new era, for after all some beginning in responsible
government was to be made. It was a psychological moment and
the women of India realised that they must bestir themselves, or
they might wake up to find that India had a new constitution in
which women had no place. Therefore, when they learnt that
the Secretary of State was coming to India, they decided to
approach him.

Mr. Montagu, accompanied by his personal staff, landed
in Bombay on the 10th of November, 1917. It is interesting to
note that on the very first day of his arrival in India he received
a request for an interview from the women of India.®* The
request was, of course, granted, and he received the deputation
of women in Madras on December 18. The deputation was led
by Mrs. Naidu, the poetess, whom Mr. Mantagu describes in his
Indian Diary as a ‘“very attractive and clever woman, but a
revolutionary at heart.”* Murs. Annie Besant was also present in
the interview but the address had been drafted by Mrs. Cousins,
a “well-known suffragetie from London.” This was the only
deputation of women which waited upon Mr. Montagu, but it was
representative of womanhood in all parts of India. The deputation

3 An Indian Diary b(\j K. 8. Montagu, edited by Venetia
Montagn, Tendon, 1930, p. 5.

Cladeen Diary, op. i, pp. 113-146.
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(.I(tmandml votes for women in the new conxtitution, in addi-
lion to as.king for more girl schools and medical colleges, The
passage inthe address relating to women’s suffrage is worth
quoling : —

“Our interests as one-half of the people are diveetly affect-
ed by the demand in the united (Hindu-Muslim
reform) scheme that “the members of the couneil
Sll()ll](l be elected direetly by the people on as hroad
a franchise gs possible,” and in the Memorandum (3)
l]!ul the franchise should be hroadened and extended
divectly 1o the people,  We pray that when such a
suflrage is being drawn up, women may be recognised
as ‘people’ and that it may be worded in suchhlerrns
as will not disqualify oursex, but allow our women
the same opportunities of vepresentation as our men.”
In agreeing with the demand of the above-mentioned
I\"Ivmoramlum that *a full measure of Local Self-
Government  should be  immediately granted’, we
request that it shall include the representation of our
women, a policy that has been admittedly successful
for the past twenty years in Local Self-Government

clsewhere in the British Empire. The precedent for -

including women in modern political life has been a
marked feature of the Indian National Congress in
which, since its inception, women have voted and been
delegates and speakers, and which this year finds ils
climax in the election of a woman as ils President.
Thus, the voice of India approves of ils women being
considered responsible and acknowledged  citizens:
and we urgently claim that, in the drawing up of all
provisions regarding representation, our sex shall not
he ma-de a disgualification for the exercise of the
franchise or for service in public life.” | ki
their demand, the women were st e
desire merely ,to acquire politi “Il(l _ﬂ;’( Fluated by .
idea was to secure the salm o f‘lg!t.s.but the ba:qlc
to their C()unfry a%) the)rl f‘ "Pﬁ“”umtles o 'SUI'VICC
above all o tl;e n,atr_len 1ln a sp}{ero;s of life an(}
They assu;ed e Momlona struggle for freedom.”
. agu that the Congress would

w1]lmg}y Pass a unanimous resolution in favour of
women’s suffrage.

5 Rani Takhshmihyi Rajwade in answer {0 the Que

ef the International Alliance of Woman £ Q.
Citizenship, ranee of Women for Sufty

stionnaire
age and Equal
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The Calcutta Congress of 1917 was presided over by Mrs.
Besant and there was no difficulty in getling it 1o pass a resolution
in which it expressed the opinion “that the same tests be applied
lo women as to mén in regard to the franchise and the eligibility
to all elective bodies concerned with Local Government and edu-
cation.” It was quite in the fitness of things that the Congress
which demanded a vote for the women was presided over by a
woman, though Mrs. Besant largely owed her electionr to the
presidentship to an entirely different factor, namely, her intern-
ment in the summer of 1917. Next year, the special session of
the Indian National Congress, held in Bombay in September 1918,
passed by a three-fourths of majority a resolution in favour of
women’s suffrage. In the same month, the Muslim League which
represents a certain section of the Muslims followed suit by a
resolution in favour of franchise for Indian women,

To the Act of 1919.

The year 1918 was devoted to converting the forces of
Government to the cause of women’s suffrage, but it proved a
difficult task. Mr. Montagu’s reply to the deputation had been
sympathetic, but it was a great disappointment to the women of
India that except for a brief mention of the obstacles which social
custom set up in the way of female education, there was hardly
any reference in the Montagu-Chelmsford Report to the women
of India.

The Franchise Committee, which visited India under the
Presidency of Lord Southborough, reported early in 1919,° that
it had received numerous petitions from women of educated
classes urging the grant of female suffrage on property qualifica-
tion or at least the admission of women graduates to the franchise.”
But they were not satisfied about the desirability of granting the
request, and they reported that “in accordance with the pre-
ponderating weight of the evidence received by us, we propose to
disqualify women.® All members of the Committee were agreed
on this point except one,® who was of opinion that “While there

6 February 22, 1919.

7 Para 8 of Southborough Committee’s Report.

8 Para 7, Ibid., (The Committee heard a deputation headed
Ly Mrs. Sarojini Naidu and certain other ladies, e.g., Mrs. S. D.
Chaudhari and Mrs. H. Roshan Lal representing the All-India
Women’s Assoeiation.)

v Mr. Hogg.
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may be no very general demand for female suflrage at present,
na strong opposition to it was revealed hy the evidence and that
thor(‘fnr(" it was advisable to remove the sex disqualification at the
glulst-! of the development of responsible government in India.”
w. > arguments  of the Committee  against
female franchise may he summed up as under:"! i

(1) ]nlpructlcuhi]ity of bringing women to the polls;
(1)) The fact that none of the local governments advised
the extension of the franchise 1o women:

1 ryy N . . . . . .

(iif) The lfd(l }]ldl the Municipal franchise had been granted
ut Rad been only sparingly exercised except in
Bombay;

(ir) Social conditions, especially illiteracy;

~ 3 ’ ’
(v) Seclusion of women: and
(v1) The conservative nature of the country.

Owing to all .

a e . : e b . oo .
re(summm:f the o t_h( N “’n'_““l“‘m“"-“, they “decided not to
had Dot ”m extension of suffrage 10 women.””"*  If this advice

3 *en (el N . oyt . 8

the desire (he W{( d, a ,b‘ ginning could not have heen made and

it A lﬂdl the Indian women should have some direct oppor-

wm;]); (}1 Influencing the course of politics in their own country

ot f( mwl% remained unsatisfied.  There was at a time danger

r(*(-m: vmu] d.hv 50, for the Government of India agreed with the

des )':zm}( ndation of the Franchise Committee. In their fifth
spatch . Lo

(],‘.{ . 0“.[}“ Indian Constitutional Reforms, they referred to
somatter in the following terms

In the present condition of India we agree with them
(.., the Southborough Committee) that it is not
practicable to open the franchise to women.!> One
R U ———
W Report, op.eil., pam 8.
" /hid,
o Ihid., They wrote: “We are satisfic] that the sovin] co
ditions of India make i premature £ extend the Fran .‘]l'\(, "
Indian women at this juncture, when <o large o ]m,po‘rti‘;ln (,);']&ri(:
electors require education in the use of o l'(as;;rlw.ﬂ)](k vole ]"lu*:'lm(: !
until the custom of seelusion of women, followed hy many (-l'x::i’:
and communities is relaxed, female suftrage would hardly he N
reality, it would be out of harmony with the conservative feeli .
of the country and would involve oreat difficulls R
recording of votes,”’ rreat diffiendlies nthe actual

13 Government of Indiq 1) '
. a Despate » Necretar Y
duted April 23, 1919, para 3 spatele to the Secretary of the State,
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of the members of the Executive Council,” however,
J with this view and was of opinion that the
<ex disqualification should be removed at the outset.
This was, indeed, a dark outlook for the women of
India, but they did not sit idle, and pressed their

disagree

claims. . .
After the introduction of the Government of India Bill in
Parliament in July 1919, a number of deputations
proceeded to London to give evidence before the Joint
Select Committee of members of both Houses of
Parliament. Mrs. Sarojini Naidu handed in a paper
to the Committee in London supporting women’s
(ranchise.” In the autumn of the same year, Mus.
and Miss Tata left for England, with Sir Sankaran
Nair, to agitate there for the women’s franchise. In
addition to this, Mrs. Annie Besant eloquently plead-
ed before the Committee for the same cause but the
question seemed to the Committee to be one which
went deep into the social system am{ suscept:bilities
of India and, therefore, to be a question which could
only, with any prudence, be settled in accordance
with the wishes of Indians themselves as constitu-

tionally expressed.”'®
They, therefore, recommended that the question should be
Jeft to the newly elected legislative council of each province to
cettle by resolution, and that the Government of India should be
instructed to make rules, so that, if a legislative council so voted,
women of that province should be put upon the register of
The recommendation was accepted, and the: electoral

voters.'’ |
A corresponding power was

rules were drawn accordingly.'

14 Sir Sankaran Nair.

15 August 6, 1919,

16 Pyra 7, Clause 7(e) of
November 17, 1919.

17 J&id.

18 See Electoral Rules in Government of India Notification
No. 767-¥, dated 27th July, 1920. Part I11 (vii) (i) Provides
disqualification for women but says: “Provided further that if
2 resolution is pussed by the Cou neil after no less than one month’s
notice has been given of an intention to move such a }'e/solutlom,
recommending: that the sex disqualification for registration should
be removed either in respect of women generally or any cla_sa_ of
women, the local Government shall make regulations providing
ihat women or a class of women, as the case mdy be, shall not bhe

disqualified for registration by reason only of their sex.”

F.6

the Report of 1. S. Committee,
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conferred upon hoth houses of the central Tegishure also, provid-
ed that women from those  provinees only could vote for the
centrallegislature i which they  could  vote for their own
provincial councils," .

Mmlrus‘ led the way in \pril 1921, and Bombay also took

aulvuolugv of this clause before the end of the year,  The United
I’ro‘\m('(*s. followed  with o unanimous  resolution for women’s
>‘uﬂ rage e 1923 and the Central Provinees, the Punjab and
%)(.‘ngul theee years later. Finally, Bibar and Orissa and Assam
Jomed the majority, <o that wonen were enfranchised on the same
terms as men throughout British India within ten years of the
passing of l.llt' ceforms, The further privilege of voling for the
Ceniral Legizlative Assembly was conceded wherever women voted
for their provincial councils.
) Ax Mrs. Gray puts it, “thi< was a remarkable and unlooked-
for development in the annals of Indian history, for it had not
been expected that women would desive to go 1o the polls or that
men would desire 0 see them there”® This naturally seemed
remarkable to outsiders accustomed to consider Indian men as
totally averse to the freedom of women. [t was, however, not so
to the Indian politicians who have always held the view that
women should exercise the right of voting.  Just as; al the annual
meetings of the Congress, women had always been admitted as
delegates and speakers and two women had heen elected even
President (Mrs. Natdu and Mes. Besant), so they showed no sex
prejudice against admitting women to full citizenship.

Defects of the Franchise under the Act of 1919,

In the sis Governor’s provinces the proportion of female
electors to adult female population was only 6%, which roughly
means that one oul of two hundred or 1o be exact six out of one
thousand were enfranchised. The total number enfranchised was
268,000 only.?! ‘

Thus, it will be scen that a very small number of Indian
women got the vote. The remarks of the Statutory Commissio
of 1927 are worth quoting in this respect. They say: Za;lwhrj
adoption of property qualifications as a basis for th.- } >hi .
o oD . : 3 the [ranchise
gave a predominance, and sometimes a monopoly, in the vote to

1 flectoral Rules, op.cit,
20 Mrpe (Frav's e - b ;
: i\?[\nl ({.Id.\ s Bssay, p. 188 (Political ndia, op.cit.)
- wa:‘“cleui }Jlf t:n-'.w'vvonlh provinee Burma, where the percent-
age § ohest ' (¢ T i ‘ ’
g was e ‘fl p.l]\v(-"\ , Le, -{49/(. [hese figures are taken from {he
‘ veport, Part THT Chapter 1, para 202 and are for the year

1926.
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Thus, though it is true that
the bulk of the population
its needs and aspirations,

certain classes of the population.
in an agricultural country like India,

appears extremely homogeneous in )
whole sections of the population came to be excluded {rom the

franchise. The chief among these are nearly all the women and
the general body of the poor. In exercising the option allowed

lo them of enfranchising women, on the same lerms as men, the
have made a gesture of high significance.

lification for the vole is almost euntirely a
property qualification, it will remain a gesture, because India’s
women do not own property in their own right.””**

Another great defect of the franchise was that it {ailed to
give votes lo all literates. 1f education be the best test of capacity
lo use the vote, the franchise dailed completely to take advantage
of the material, inasmuch as many persons who got the vote were
illiterate and many who were literate did not get it as they failed
to satisfy the property qualification. Such was especially the
case of literate women, most of whom possessed no property of

provincial legislatures
But so long as the qua

their own. o
However, it was Something to feel thal the women of British

India had been enfranchised without an embittering struggle,
“They have just blown their trumpels vnce, twice or thrice and
the walls of Jericho have fallen. ™ In 1923, women for the
first time voted for the provincial legistative councils and for the
Central Legislative Assembly, although only from three provinces,
namely, Bombay, Madras and the United Provinces. On an
average, less than ten per cent of the women electors went to the
poll.  Tn 1926, when they voted for the second time, their average
rose to a litlle over 13%, for the provincial legislature, it being
highest in Bombay and Madras, where it was over 199,. In
these clections, women from six provinces voted excluding Burma,
The percentage of women who went to the polls is disappointingly
low. In a paper on the problem of non-voting in India,.read
before the Indian Political Science Association, held at Lahote -
in January 1940, Professor Sahgal traced the causes of non- .
voting. Iiliteracy and lack of political consciousness are, ng
doubt, the main causes. But the low figures for the elections of -
the twenties can be explained by another fact also.

The Indian National Congress started the first civil dis-
obedience movement in 1921, a part of which was the boycott of

22 See Part L1L, Chapter I, para 208 of the Leport.

23 Mrs. Gray, p. 159.
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elections to  the legistatures®" One  inevitable result of this
hoycott was that the vote, ordinarily an important badge of
citizenship, was not considered as of much account. At many
places, barbers and sweepers were set up by the Congress against
tiled  gentlemen  and  the  former  defeated the aristocrats.
Nawrally, the man in the steeet thought that the vote was a buge
joke, and it would not matter much it the right was not exercised.
This belittling of the vote had another effect also. 4 the women
wanted to play with a meaningless bauble, why should they not?
This attitude no doubt accounts, to a considerable extent, for the
utter lack of opposition 10 the female franchise in India. Another
cause which explains the fact but, which it is rather dithcult for
a foreigner 1o understand, lies in the deep ‘veneration that is
given by the Hindu and Mohammeslan religions to the feminine
aspect of life equally with the masculine, as shown by the
necessity for the presence of the wife at all ceremonies performed
by a Brahmin and by the idea of the sacred mystery of womar-
hood implied by the Pardah.

The Civil Disobedience Movement helped them in another
way also. Mahatma Gandhi appealed 1 men and women of
india to help his movement by enlisting as volunteers. A large
number of women offered themselves {or work and some even
courted arrest.  Of course, many joined in the processions which
were organised in all big cities of India.  The result was that the
women began lo have some taste of public and political life of the
country. The leaders also realised how useful the women could
be in any mass agitation especially if the agitation was to be run
on non-violent lines. No onc was more fitted for peaceful

24 Jor the first clection of 1920, the proportion of voters who
weit to the polls, was about 20 1o 30% on all-Tudia basiy for the
provineial legislatures; 209 for the Legislative Assembly and
about 40°% for the Council of State. 1In Bombay where the
Congress movement was very strong, anly 8% of the volers went
to the polls.  In the elections of 1923, when the national ban on
council entry wax removed, there were lively contest and much
l‘arg-._m’ 1111}11\)91' o‘f voters went to the polls.  Addressing the Joint
Session of the Central Chamber on Junwary 31, 1924, H. E. the
Viceroy ohserved: The aftendance at the polls and the close
contest l)eh}'een candidates during  the recent elections demon-
strate the increasing interest which the svatem elaims from the
lectorate and the country at lurge.  In 1926, there was a further
m'lpmvem(-nt and the yeport of the Statutory Commission remarked :
o . . . P . . ’

Fhe readiness m_ the voter to register his vole ix a fact which the
pessimist would find it difficult entively to discount.””  And again
s JONTOL 41T . s Y . . Al

the ,i,”",””“ arve remavkably wniform and <how o steady improve-
ment”” (see Report, Vol 1, para 210). .
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¢ similar activities than the women, and it was
clear that the Congress leaders would benefit by this lesson in the
next Satyagrah Movement, as we know they did, in 1930 and
1932. This first participation in the Movement, was a prelude
lo greater sacrifices to be demanded of them in the future and
there is no doubt that this encouraged the Women’s Movement in

India.

picketing and othe

Women’'s Organisations.

This awakening resulted in the formation of certain organisa-
lions of women which could voice their feelings and work for the
realisation of their aspirations. The National Council of Women
in India was founded in 1925 and had women’s suffrage as one
of the planks in its programme, although il devoted its attention
mainly io co-ordinating social reform activities and to keeping
Indian women in touch with women of other lands, Then, lhe-re
was the All-India Women's Conference on ednesuional and social
reforms  (1926) which provided an qnportant platf().rm from
which women conld voice their views. s rapid growth n recent
years is an index of the ever-increasing number of polmcglly
minded Indian women. The fact that not only its annual meeting,
but also its constituent conferences in all parts of India attract
hundreds of women to discuss such questions as the restraint -©
carly marriage, the disabilities of women in matters of. peoperty,
compulsory education for girls, and even as.bold a subject as the
provision of birth control clinics, indicates the growth of political
consciousness in Indian women. The artl_culafe women may I_)e
few at present. but ‘they are rapidly growing in numbers and in
the inflnence  which they exercise .on those who are not so

mgamse . . r )
In fact, the growth of political consciousness among Indian
women from 1917, when they first led a deputation to M. .
Montagu, to 1927, a period of ten years, was almost phenorqgnal.
The contrast between 1917 and 1927 maYI be conveniently
illustrated by reference to official documents. In the Montagu-
Chelmsford Report, there is hardly any I‘eferen(.:e to t?)e women
of India, except for a mention of the Qbstacle_s whlch spczal custom
sets up in the way of female education. It is a striking proof of
,H(, change which came over t.he' lndxar{ scen.e'durmg t.he.next ten
e;n‘s that the Simon Commission which visited Ind}a m_1927,
(}i evoted in their report a separate chapter‘ to the d‘lf);:us'sm{lg 207f
problems relating to women.” It was cleaxly Impossible 1n

e Chapter 7 of Part L, Vol 1.
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lo exclude women from any political scheme intended for India.
In any democratic constitution, the legislature is the index of
popular will, and popular will can express wself only if the
legislature represents all citizens, male and female.  Hence the
importance which the women of India attach 10 the franchise.

Recommendations of the Statutory Commission.

The Simon Commission, however, was not  prepared  to
recommend any large and sweeping extension of the {ranchise.
In their report they remark: “There can be no doubt that practi-
cal consideralions of men and money make any large and sudden
extension of the franchise unworkable and administratively
impossible.™"  They nevertheless recommended that *“‘women’s
suffrage should be a cardinal part of the franchise system.”*"
They desired to “see a substantial increase in the present ratio
of women 1o men voters.”™™  They, therefore, recommended that
to the then exisiing, qualifications two more could be added, viz.,
(1) being the wife, over 25 years of age, of a man who has a
property qualification to vole and (2) being a widow over that
age, whose husband at the time of death was =0 qualified. In
addition, they opined that the educational qualification should
apply to women over 21 as well; as to men. “We limil our
proposal to wives and widows of 23 because on practical grounds,
We ate anxious to avoid introducing at this stage too heavy a
proporbion of women in the electorate,”  However, they thought
that such a limited franchise was w be consideved only temporary,
and ““as education spreads we should expect 16 see the
sibility of the vote conferred on an incre
population.”?" . )

However, the recommendations of the Statutory Commission
were not fated to be translated into Statwte.  The Parliament had
thought it proper not to include a sinple Indian in the personnel
of the Commission. This (|e]ibera.l(-. exclusion  was extremel
hur‘nilialing‘lo“[ndidn self-respect, with the rvesult that the alle.
white commission was h(_)ycolt(?d even by the Indian Liberals.
Its report, published in 1930,
condemnation and was publicly

_ respon-
asimg praportion of the

was received with a chorus of
burnt at many places. "

26 Papa, 209, Vol T.
27 Para 91, Vol. I1.
28 Para 108, Vol 11.
20 i,

30 Lhid., pava 109,
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In the meantime the Labour Party came to power in England
and greal expectations began to be entertained in India, as the
leaders of the party had frequently professed sympathy for
Indian aspirations. The Ministry soon announced their decision
to convene a Round Table Conference to frame a constitution for
India, to which Indians of all opinions were to be invited. No
clear assurance regarding the ultimate object of Parliament was
however given, and the Indian National Congress, failing to
receive any reply to its demand for Dominion Status, decided to
launch the Civil Disobedience Movement in 1930,

This movement was again to bring women into prominence.
Thousands of women broke certain laws and courted arrest for
their political ideal of Indian independence. Their special
domain was, however, the picketing of foreign cloth and liquor
shops.  The Congresswomen were organised in a separate
organisation of their own called the Desh Sevikas, the members
of which are vowed to peaceful methods of persuasion. They
carried through their task with such conspicuous devotion to
peaceful methods that in some places even the police called upon
them to help in maintaining order in times of dangerous rioting.
Pandit Jawahar Lal Nehru, under whose Presidency of the
Congress, the campaign of 1930 was started, pays them a hand-
some tribute when he writes in his Autobiography™ :—

“Many strange things happenéd in thoseé ‘days, but
undoubtedly the most striking was the part of women in the
national struggle. They came out in large numbers from the
seclusion of their homes and, though unused to public activity,
threw themselves into the heart of the strugele. The picketing
«of foreign cloth and liquor shops they ‘made their preserve.
Enormous processions consisting of women alone .were taken out
in all the cities, and generally, the attitude of ‘the women was
more unyielding than that of the men. Oftt?n, ,t,hey became
Congress ‘dictators’ in provinces and in local areas. =

Out of this movement, the women erperged fully conscious
of their political rights and duties and their right tg ah extended
franchise could not possibly be denied. . o

-~

Views of the Indian and F’rd‘vinciai Governments.

But while all this was going on, preparations were b_éing
made to hold the first session of the Round Table Conference in

The Government of India were also busy preparing

London. ' reparing
their views on the Constitutional

their Despatch containing
.
31 Nehru, Autobiograply, Bodley Head, p. 214-13. .

,
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Reforms.  Once again the Government of India proved itsetl o
he more reactionary in theiy outlook than the British statesmen.
A perusal of theiv vemarks regavding the woren’s franchise
would prove my charge against them.  Referring to the Statutory
Commission’s proposals for increasing the number ol wonmen
voters by wifehood, widowhood and literary qualifications, the
Despatch of the Government of India says:  “These suggestions
have called forth much criticism and we doubt whether  they
would be aceeplable to any considerable section of opinion of the
country.”™  Their objection, as also that of the various provin-
cial governments, was that the proposal, if accepted, would “give
to the family of the low caste Hindu voter, whoze wife is able to
o to the poll, a second vote, and thus give them twice the voting
power of many of the higher castes, and also of many. of the
Muslims, whose wives would be debarred from recording their
votes by the operation of social custom.”™"

The Punjab Government was also oppused to the extension
of franchise o women. They recommended that the same pro-
perty qualification should continue in case of women as was
prescribed for men although this would enfranchise only a small

32 See para 29 of the Goeermment of India’s  Despatel on
Proposals for Constitutional Reform, 1936,

a Ihid. Reference is of course to the prevalence of Pardah
pmong Muslim. The views of the vavious provinem] governments
ere summarised helow @—

Madras.—The CGovernment accepied recommendations of the
Staiutory Commission.

. . . . \‘ .

Bombay.— Xecepted, subjecel to tnvestigation by {hie Franchise
Clommittee, ,

Hengal —The Governmendt are agreed that “there v no need
at present of any measures to bring more women on to the electoral
toll.” They considered the proposals not wnly unworkable in
themselves, but also nequitable,

> . .

.Inu,{d),.«‘\\ omen “si!‘nuld continue 1o have the same property
qualification as men 1n spite of the fuet that the number of women
which s thereby enfranchised ix very small”

/)’/.]mr (,11({ (‘)/.1.\,\«1.\.— For this vapid enfranchisement of women
there is no Justification and the proposal has heen generally con-
demned and has aroused strong resentmeunt.”

! > n . . \ . v

C. P.—The question shall be lett to the Franchise Committee.

Agsam.—Opposed reservation of seats for women.

l(, . P—Opposed  reservation  of seats  for women. (For a
v 2 v} aaty’ . N " . A v
ful (; \1}’\\ of these governments see “Views of Local Gorernments
((ln the \,(’('mnm(’m/(l.im_o‘u of the Statutory Copcmissiom, 1930,
vovernment of Iudia Central Publication Braneh, ('), 30.)

1

_ coming, as it did,

T1S 44
CIVIC RIGHTS OF WOMEN IN BRITISH INDIA 19

o i aid. “where the growth of
number. It 1s a maller, they said, it 5

; . , left to have play. ‘
public opinion should be lett to y o
'I'hcl strongest opposition 1o the extension of f emale franchise

came from the Government of Bihax: and OI‘I.SSa‘.h' ‘lhcy ;ﬁllv?:]l:;;l
the usual argument that the extension of {muc. 1seql\évsouand W,iu
duplicating the votes for members of the mefce[l; 1, il
thus “lead to an increase of voling power only of t e esg rer;;;l n
sible and less educated classes of - the cor(rlm}umty. te}:r
second argument was that there was no demand for V(l)ltet o:wme
prart of women themselves.  Their third objt?ctxon was that, Er
to the Pardah system, there wou'ld be an m{:rez.ilsle bm castciasaﬁ)
personation as “their identification at thg poll will be practically

: : 35
xmpossxhle.” 4

Luckily for the women of India, the Round Table Confer-

ence was held soon after the sending of this Dzipatchttazg 1?{52
very able and energetic Indian women were mwii ] t(;! atte d‘,
They pressed their claims so well, that all agrele lhn 1srega§l mgf
the proposals of this reactionary despa.tch. n ; ercspr;ec o
November 20, 1930, at the plenary sessionl of the Conference,
Begam Shah Nawaz described the gathering as ‘unique begauge
of inclusion of women and said,*” “Whatever may be the ultimate
form of Government decided upon, we hope .thag thls Conference
will not treat us in the way we have been treated in the Govern-
ment of India Despatch. The fate of half the population of the
country has been decided in one sentence. Had that one sentence
said that sex should be no disqualification for women in any way,
we would have rejoiced. But to finish neayly 160_ mxllxon of
His Majesty’s subjects by saying that no special provision Shquld
be made for women, shows a complete lack of und}t:-rstandmg. :
But if others have blandered, we hope and pray that this Confer-
out b il not, and it will give women t}lelr adequate share in the
administration of their country. This was a_strong pl.ea and
from a lady who belonged to a family the
women of which had always observed Pardah,” it was bound to
have effect. Moreover, she was not slow to point out to the
Conference, that “India bruised and aching is 100k1‘ng up to us

e e

sk \(‘U ( [’(’ S ()f l rowvi ]7‘(,1(11 (1 overviie n ! {)P-.l 1t.
] 3 )
tes U(li C}fl ) p';] ni 29.

a5 (fovernment of India
3 o i
Shah Nawaz and Mrs. Subbaroyan.

36 Begam
; A. Natesan and Co., Madras,

st RT.C. S/)l’()('h(’.\" G.
p. 162-166.

33 Begam
See Speeches op.cit.

¥ 1

Shah Nawaz deseribed  herself those words.
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to spread the balm of goodwill and friendship.”®  This had its
desired effect, and Mr. Ramsay Macdonald, the then Prime
Minister of Britain, described the Conference as *historic’ in more
senses than one, for, he said, “You have listened to a charming
new voice, which in itself marks something great and something
more significant in the evolution of Indian self-government the
voice of the women of India.”"  Consequently, the Franchise
Sub-Committee appointed by the R.T.C. included these two
women delegates and it submitted its report on January 16,
1931.""  Since its terms of reference were limited,"” they did not
go into details of the franchise,' but only laid down certain
general principles.  Their remarks about the women’s franchise
mark a definite advance on the Government of India despatch and
bear full quotation.'* “We observe that under the existing
franchise, the number of women voters is infinitesimal as com-
pared with that of men. No system of franchise can be consider-
ed as satisfactory, or as likely to lead to good government,
where such a great disparity exists between the voting strength of
the two sexes. We do not anticipate that the recommendations,
we have already made, will reduce this disparity, nor do we
think that they provide sufficiently for the enfranchisement of
women. We, therefore, agree that special qualifications should
be prescribed for women . . . .7

The Congress called off the N.C.0. and Mahaima Gandhi
‘went to attend the second session of the R.T.C. The women also
got accession to their strength by the inclusion of Mrs. Sarojini
Naidu among the delegates. It was in this session that they put
forth concrete demands, supported by the Congress. The scheme
for Reforms circulated by Mahatma Gandhi on behalf of the
Congress demanded that, “the franchise shall be extended to all

av Thid. .

0 Thid. p. 282, The Prime Minister’s speceh, November 21
1930, ’

" See Proceedings of the Tudian KT, €. Official Publication
PP 385 to 539], l)m.n;_:; repart of Sub-Committee No. 6. and t}lt"x
aseussion on it This first franchise ‘
over by Sir W, AL Jowitt,  The |
later.

1 : .

‘o Committee was  presided
1 M .

othian Committee was appointed

12 Phate VI 4 4 1 i
C " Their terms of reference  were simply  “on what main
principles is the franchise to be based for men and women.” Sec
lroceedings op.cit, :
43 - ' their renor
" In para 4 of their report, they recommended that an expert
commizsion should he appointed to work out the detail. Thid
“ Para 9, Report, op.cit,
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adult men and women.”*® The Congress was committed to adult
franchise, for both men and women, by the Karachi resolution
aud could not entertain any other franchise. Although it was
clear that no scheme based on adult franchise could be acceptable
to the Parliament, it was something to know that the greatest
political organisation of India was supporting the cause of women.
This naturally strengthened their hands. The women’s organi-
sations in India were also active and they prepared a memoran-
dum of their demands, which was submitted to the R.T.C. jointly
by Mrs. Naidu and Begam Shah Nawaz.'* The Memorandum
referred to the fundamental rights as formulated by the
“accredited leaders of the nation,” and made the following
demands*” :—

(i) “Complete and immediate recognition of their equal
political status, in theory and in practice, by the grant of full
adult franchise, or an effective and acceptable alternative, based
on the conception of adult suffrage.”

(77) “No reservation of seats, nomination or co-option,
whether by Statute, Convention or at the discretion of the
Provincial and Central Governments. For they said: “To seek
any form of preferential treatment would be to violate the inte-
grity of the universal demand of Indian women for absolute
equality of political status.”

(121) “No sex discrimination, either against or in favour of
women, under the new constitution.”

Mrs. Subbaroyan, who submitted a separate memorandum
of her own, however, did not agree with the suggestion that no
special provision should be made for women. She thought that
it was impossible to enfranchise a larger number 9f women W.lth‘
out having certain additional qualifications, e.g., literacy or wife-
hood. However, she agreed with the other women inasmuch as
she was also opposed to communal electorates and supported
election by proportional representation.

It must, however, be remembered that, when the women’s
organisations opposed special additional qualifications, they did

45 Qee R. T. C. Session, Second, Report of the Minorities
Committee, Appendix I, being Congress scheme circulated at the
request of Mr. M. K. Gandhy, para 2.. .

46 Phe Memorandum i3 printed in Appendix XIV of the

Minonities Committee’s Report given in official proceedings of the
1T Session of the R. T. C. '

41 The Memonandum was_issued by the All-India Women’s
("onferenc:(;' the Women’s Indian Association _and dj(he Central
Committee ‘o the National Council of Women in India.



52 P, N. KHERA

so on the assumption that adult franchise would be granted.  In
1932, the same three organisations submitied a second Memo-
randum to the Thivd Session of the RT.C, i which  they
reiteratedd their  demands,  These questions  continued 10 be
discussed right up to 1935 when the Government of India Act was
passed. I shall divide this subject into two parts, namely, the
question of franchise, and the question of reservation of  seals

which really beging from 1930.
Franchise, 1932-37.

Regarding the franchise, it only remains for me to discuss
the proposals as formulated in the recommendations of the
Lothian Committee, the White aper of 1933, the Joint Select
Committee, of the two Houses of Parliament which met in
1933-34 and the Government of India Act 1935.

As recommended by the Franchise Sub-Commitlee of the
first R.T.C. another expert franchise sub-committee was appointed
between the second and the third session of the R.T.C. under the
chairmanship of the Marquess of Lothian. The report of this
commiltee was conzidered by the third session of the R.T.C,.
The Committee came to the conclusion that about one-fifth of the
voters should be women in order to compel candidates to consider
their interests and opinions, to awaken political interest among
the women, and to make their voles an eflective lever, particularly
in eflecting reforms of special concern 0 women aid children.™
They recommended: (i) That there shall be the samce property
qualification for women as for men. (i) That in case of women,
a low educational qualification should be laid down, viz., mere
literacy. The Conference unanimously accepted the first proposal
but some difference of opinion manifested itself on the second
point, as some delegates suggested the upper primary standard.
But this proposal would have enfranchised only a small number
of women, hence the general feeling was in favour of ‘meve
literacy’ qualification.  Some thought that the same concession
should be given to men alo."  (7if) That wives and widows of
over 21 of men qualified by property to vote should be enfranchis-
ed. The same old objections were raised 1o this proposal.

Next year, His Majesty’s  Government published a white
paper, containing their proposals for Indian constitutional
reforms.  Once again it was proved that governments are more
cautious in matters of political advance than most of the

S Para 203 of Report.

11 [/u'(l.
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*

politicians.  Presumably pressed by the Government of India, or
the India Oftice, His Majesty’s Government did not accept in
entirety the proposals of the Franchise Committee or the R.T.C.
regarding women. It was laid down in the White Paper, of 1933
that women, qualified in respect of their husbands’ property,
should make an application for registration. Moreover, the edu-
cational standard enabling a woman to be registered as voter was
substantially raised. Take the case of Bombay for instance.
Here the educational standard was kept as high as the passing of
the Matriculation or the School Leaving Certificate Examination,
and it was also laid down that only one wife could be enfranchised
in right of her husband’s property.”™  For the Punjab, the passing
of the primary educational standard was recommended. Had
these proposals been accepted, they would have led to some
un{‘()rl.unale consequences.  But the bureaucral was again to
come into clash with the politician, and the politician won. The
Joint Committee on the Indian Constitutional Reforms considered
!l‘lese proposals and found them inadequate and unsatisfactory.
.l.hf*,y received some very sirong representations from representa-
tives of women's organisations both in England and in India. Their
objections to the White Paper proposals, may be summed up as
follows : — ’

() These proposals were estimated to produce a women’s
electorate of nearly six million as against a male electorate of
between 28 and 29 million, a ratio approximately that recormn.
mended by the Franchise Committee. But of these six millioxt
only two million, that is to say, women qualified to vote in respect
of the ownership of property in their own right would automati-
cally be placed upon the roll; for the rest, that is four million, an
application to the returning officer quuld be required. This would
have seriously prejudiced the position of women under the new
constitution. . S

‘(i) Secondly, the standard of. education, as laid down in
the White Paper, was so high, that it would have resulted in the
enfranchisement of very small numbers. The effect of this rule
would have been specially hard on those women who were educat.
ed at homeS' In view of these strong objections, the Joint
Committee remarked in their report: “We are qnly well aware
of the formidable obstacles which every reformer in this field will
encounter, and we have reason to believe, for example, that there

50 See Appendix V of the White erpe-r, 1933. . - .

51 See poport of the Joint (70737,‘71111‘14’0 on /nd./n“nv 1(;‘0‘{1812#1{-
rional Reforms (Session 1933-34, Vol. T, Part T, paraz 123, 124,
125, 126. 128 and 132.
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is even now a large l)ody.uf opinion in India which would condonc
the dreadful practice of Sutree.  We are, therefore, all the more
convinced of the necessity for strengthening the position of women
under the new constitution and we are not satisfied that the
proposals in the While Paper are adequate to achieve this object.
We are particularly impressed by the unfortunate consequences
likely to follow from the “application” requirement.”*  They also
agreed that the educational qualification was too high, and felt
the force of the argument of those who wished to enfranchise the
wives of men with military service to their credit, They, there.
fore, recommended that :

(1) The application requirement should be dispensed with
in the case of women qualified in respect of a husband’s property
in Bengal, Bihar, Orissa, C.P. and urban areas of U.P.

(i) In Bombay, C.P., U.P., Punjab and Assam, a literacy
qualification should be substituted in place of the educational
qualification, '

(t7) In every province, subject to further consideration in
case of N.W.F. Province, the wives of mén with the military
service qualification should be enfranchised, registration being on
application.

(v} In cases, where registration will be on application, the
hardship should be mitigated by the husband making the applice
tion on wife’s behalf, or she may make application by letter; and
where a woman does not wish her personal name to be placed on
the register, she may he entered as the wife of A, B or C.5 They,
further, recommended that the standard of education should be
lowered in those provinces where it is above literacy to mere
literacy before the second elections, if the provincial councils $0
desire.”  These proposals  were generally accepted by the
Parliament and incorporated in the Government of India Act,

1935. Under the Act, the qualifications for women for the
various legislatures are as follows. )

Franchise under the Act of 1935.

The Federal House of Assembly or the Lower Chamber.,
The election to the proposed lower house will be by indirect
election in the case of both men and women, the members of the
provincial legislature forming the electorate. Muslim and Sikh

52 Ihid., para 134.
% Ibid., para 1835,
3 Ihid., para 136.
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members of a Provincial Assembly will elect Muslim and Sikh
imembers assigned to that province for the House of Assembly and
those holding general seats in the provinces will elect members for
the general seats of the Federal lower house. But a special
provision is made for women. The Act provides that women
members of the Federal Assembly shall be elected by an electoral
college consisting of all women who are members of the Legisla-
tive Assembly of any province.’ ‘

The Council of State. The elections to the upper chamber
will be direct in the case of men, though owing to a high property
qualification, the electorate will not be very large. Here again,
there is a special provision for women, who would be elected by
all members, men and women, of a provincial legislature.”® So
that as far as women are concerned, election to both houses of the
federal legislature will be indirect, the mass of the women having
no share at all in the selection of their representatives.

Provincial Electorate. The position for the provincial
legislatures is better, though far from being ideal. The provinces
are divided into small territorial areas for electoral purposes.
A district or group of districts is or are taken as a unit. Large
cities are formed into groups for urban constituencies., But the
Act did not contain details of the nature of the constituencies
which were to return women, although provision was made for
the later regulation of these details. Under the Act, the
franchise has been extended to,all women of over 21,

(i) who are not otherwise disqualified;

(if) who are British subjects or subjects of a Federated

State;

(iii) who possess a property qualification in their own
right;**

(iv) who are the wives or widows of men with property
qualifications;

(v) who are the wives of men with a military service
qualification for vote;

(vi) who are the pensioned widows and mothers of Indian
officers, non-commissioned officers and soldiers or

e e e
e e e

55 Rule 21 of the First Schedule.

*s6 Rule 9 of the Schedule First.

i ifications in the Punjab,
57 For details of the property quali n th
see S‘,i?xgxm:qgﬁslufe OPa,rt. VI of the Government, of India Act, 1935.
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members of the Regular {orees or of any Briti=h
India police force: and

(vity who have an educational qualification.

In the Punjab, the educational qualification for women .s
mere literacy.  For women, who wish to be envolled on grounds
of literacy or wifehood or widowhood of a man having military
qualifications or on grounds of husband’s property, the making of
an application is necessary.”

So much for the women’s franchise, we now turn to the still
more difficult question of securing the presence of enough women
as members of the legislatures,

Women Members of Legislatures.  'The rules made under
the Act of 1919 had provided that the Provincial and the Central
Legislatures could remove the sex disqualification by resolutions.™
But the passing of such resolutions had only had the effect of
removing the disqualification for registration as a voler.  Fxeept
for Burma, the rules prohibited women from being members,
Therefore, when the Reform= Enquiry Committee was appointed
in 1923, under the chairmanship of Alexander Muddiman, the
women of India sent a deputation 1o wait upon it for this purpose.
They urged their case very skilfully, and the Muddiman
Committee recommended that the clectoral rules  <hould  be
changed so ax to empower the Provincial and Central legislatures
to remove the disqualification far membership for seats to be
filled both by election and nomination.”® This was consequently
done and in 1926, women were for the first time eligible as
members.  In 1927, Dr. Muthulakshami Reddi was the first
woman member of a provincial council.  She was a nominated
member and was later elected as the Deputy President of the
Madras Council.  Within four years, the privilege was conferred
in seven out of nine provinces where women could become
members.”t  The Central Legislative Assembly also removed the
bar and women soon began to adorn the benches in the various
legislative chambers of the country.  Women were, however, not
made eligible for the Council of State (the Central Second
Chamber) and that house continues to be the only fortress which

o8 See Punjal  Nssewmbly Flectoral  Rules, 193G, Part B,
Chapter ITI,

8 Para 67 of the Report.

50 Para. 67 of the Report, *

61 The two excepiions were Biliar and Ovissa nud the Contral
Provinees,
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has not fallen to them. ILiven in other legislatures their number
was not very large, but they proved their worth by sponsoring
and carrying through many useful reforms relating to women.
The passing of the Sarda Act and the support given to this ‘man’
made law by the women, the abolition of the Dev Dasi system,
and the improvement in women’s right to inherit property, are the
first fruits of the women’s political coming of age.

The Simon Commission which visited India in 1927 exarfiined
and discussed the method of reserving seats for women. They
rejected this method as ‘impracticable’ and undesirable. They
were of opinion that ““the proper course is to leave the women
candidates a fair field and no favour.”™ They, however,
realised the necessity of having enough number of women in the
legislatures.  For this purpose, they recommended that provision
sheuld be made, by Statutory rule or otherwise, that at the time
of rominations the “Governor should have special regard to the
extent to which women have been returned as members from
general conslituencies, with a view to supplementing their number,
if he thinks this should be done.”** The Nehru Report too did
not recommend any special provision for women either with
respect to the franchise or the reservation of seats. But they
recommended absolute equality of rights for all citizens, regard-
less of sex.%* )

In my opinion the recommendations of the Statutory
Commission regarding the membership’ of legislature were very
sound. The women of India have themselves been anxious to
avoid any reservation of seats for them, for, if reservation is
provided for, it will further be necessary to distribute the reserved
seats according to communal considerations, as is the case for
men. It is a happy sign of the times that the women of India
have always been opposed to encouraging any system whith rests
on communal rather than national foundations. The three main
organisations of women, to which a brief mention has already
been made, are national in the sense that they are open to women
of all communities' and no communal antagonism has ever been
noticeable in their proceedings or activities in happy contrast to
the organisations of mere men. )

‘At the Round Table Conference, however, a conflict of
opinion appeared about this matter. .Three ve,ryC in;‘portant
women’s organisation, namely, the All-India Women’s Conference,

02 Report, Vol. TL, para, 91.

63 Ibid. -
6+ Report, Chapter VII, para 4 (xix).
F.8
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the Women’s Indian Association, and the National Council of
Women in India, opposed, and they were supported by Begum
Shah Nawaz and Mrs. Naidu, any special provision for women.
They declared in their Memorandum 1o which reference has
already been made, that, “No  special expedients  for securing
the presence of women on these bodies, such as reservation,
nomination or co-option would be necessary”—if adult franchise

is granted. Further that, “the women of India have no desire to

seek any specially favoured treatment for themselves, provided
that their full and equal citizenship is vecognised in practice, as
it is in theory,”  The covering letter of Begam Shah Nawaz ani
Mrs. Naidu, submitted with this memorandum, says: “to seek
any form of preferential treatment would be to violate the
integrity of the universal demand of Indian women for absolute
equality of political status.”

“We are confident that no untoward difficulties will intervene
in the way of women of the right guality, capacity, political
equipment and record of public service in seeking the suffrage
of the nation 10 be returned as its representatives in the various
Legislatures -of the country.”™ Therefore, they asked that ‘there
should be no sex diserimination, either againgt or in favour of
women, under the new Constitution.””

Mis. Subbaroyan, who <ubmitted @ separate memorandum,
did not agree with the view.  Since she sums up the arguments in
favour of special provision, very admirably, T should be excused
for quoting extensively from her memorandum. To her, it
seemed, “Obvious that for a considerable time, until the public
became sufficiently educated, it was extremely unlikely that
women would be returned in India through the ordinary poll.”
After referring to the necessity of securing the presence of women
on theslegislatures, especially during the first vital and formative
years of the new constitution, she went on to say that “if some
special provision for securing their presence is not made it is
possible, indeed likely, that their claims would recede f,urthe;«
and further int? the ba("kgr.ound.” Referring to the opposition
2f the women's organisations lo special provision she said:

Thm_r opposition is apparenlly based on the belief that, if
equality of civic rights is granted to women in India equalit , of
opportunity will automatically follow, and that owin;g to the )}])arl
play.ed by. women in the recent political struggle, women now
realise their strength and do not require special provision. These

%5 See the Memorand i o
. h andum and the eovering letter R T C
Proceedings. © m kT C
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theories seem to me to be far removed from the realities of the
situation—I am convinced that one practical step forward, which
will ensure the presence of women on the Legislatures, working
side by side with men as a normal feature of our political right,
will do more for them than any theories of equality.”

* It was, indeed, a difficult question. On the one hand therse
was the opposition of three most important associations of women
to special provision. Women had seen the baneful effects of
communal electorates, reservation of seats, and special provisions
for minorities. They had seen how concessions granted to back-
ward minorities for the transitional period, tended to create a
permanent inferiority complex in those who were given special
concessions. In theory, their argument was unassailable. On
the other hand, owing to the large mass of women being illiterate
and owing to social conditions, it was not expected that a sufficient
number of them would be elected against men candidates. This
view, however sound, did not take into consideration one very
important factor. The implications of the wide awakening among
women, as a result of their part in the political struggles of 1930
and 1932, had not been fully realised. The elections of 1937
were to show what a revolutionary change had been effected by .
these struggles. However, the statesmen of 1932 were convinced
that some special provision for securing their presence was an
absolute necessity. A '

All women, including those represented by Mrs. Subbaroyan,
were opposed to nomination or to the ordinary method of reserva-
tion of seats involving separate electorates, appropriation of a
share of existing seats and a permanent claim to them.®® They
were all united in demanding that the communal question should
be avoided by providing for election of women by the method of
proportional representation. A solution, suggested by the
Women’s Delegation in 1930, was that the Legislatures them.
selves, after their own elections, should for a temporary period
elect a fixed proportion of women to the Legislatures.’” The
suggestion was also made that the proportion of women to be
elected should be five per cent of the elected Legislature and that
the temporary period should be for three elections. These
s and recommendations in the White Paper of 1933
dered by the Joint Committee on Indian Constitutional
ho were in favour of the reservation of seats in special
cies formed for the purpose and containing

suggestion.
were consi
Reform, w
women’s constituen

e e .ttt
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ot M y the R. T. C.
6 See Mrs. Subbaroyan's Memorandum to

6t Qe Minorities Sub-{"vmmittee Proceedings, p. 80.
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both men and women.®™  Their recommendations were accepted
by the Parliament and incorporated in the Government of India
Act 1935, The position  regarding  women members of the
proposed federal legislature and the present provineial legisla-
ture is as follows,

Under the Act of 1935.

In the Council of State out of a total of 150 seats to be filled
by representatives of British India, only six seats have been
reserved for women.  Only six of the eleven governor’s provinces
will have one woman representative each in the. Council, These
women will be elected by all members, men and women, of the
respective provincial legislatures. This means that women from
the other five provinces will not have even the doubtful representa-
tion by indirect election.

For the Federal Assembly, out of a total of 250 seats for
British India, only nine are reserved for women. Here again,
four provinces go unrepresented, for no woman will be returned
from Assam, N.W.F. Province, Orissa and Sindh. These nipe
members will be elected by an electoral college consisting of all
women members of all provincial Assemblies.  For the Provincial
Legislatures, a total number of 41 seals has heen reserved for the
ten provinces, the N. W. Frontier Provinee being the only one
governor’s provinee in which no seat is reserved for women. Tt
must be remembered that the total membership of all the
Provincial Legislatures is fifteen hundred and eighty-five (1585)
of which only 41 seats are reserved for women which works out
at 2°59%,. In the Punjab, out of 175 seats, four are reserved for
women.  Special territorial communal constituencies are formed
for women in which the electorate consists of both men and
women. For the Mohammedan women’s seats, only women can
be enlisted as voters.™ In the general and Sikh constituencies,
a woman candidate has to canvass both men and women. [t is
noteworthy that men and women can vote
territorial constiuencies for their respective

both in the ordinary
communities and in

8 See Proceedings of the Joint Commiltee
Vol. I, Part T,par. 128.

9 See Gorernment of India Provineial
IJ‘/uw ()r(/_e’l', 19306, Partt V, Sections 2 and 4.
shall be included in the electoral 1ol for,
any ele('i,mn_ln any Mohammedan constitueney speeially formed
for the election of persons to 1l the seals reserved for women."
Sce also Punjuby  lLegislatire

Nssembly Kleetoral Mannal, 1936,
p. 29.

(Semsion 1933-34),

Legislative .\ ssem-
Section 2: ““No man
or be entitled to vote at
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the special constituencies for women. Women, who are qualified
to vote in the election for a seat of their respective communities,
can stand for election as members.™

In addition to the seats reserved for them, they can contest
other seats against men candidates. Women can also vote in
and contesl elections to the Upper House in the six provinces
where bicameral legislatures have been set up, though no seats are
reserved there. The system of communal representation and
communal electorates, and in many cases ‘sex’ electorates, has
been introduced for women, except in the case of Assam and
Orissa where the women’s seats are non-communal,™

Criticism. The following general criticism may be made
of these provisions:

(1) The women have all along demanded an adult
franchise. This, however, has not been granted even to men.
Only about 149, of the total population has been enfranchised
under the Act. If we deduct the number of those men and
women who are less than 21 and thus not entitled to vote, we find
that of the total adult population of 13638 million only 36
million or a little over 259, are entitled to vote. Taking the adult
men and women separately, of roughly 72 million adult males of
British India, about 30 million, i.e., about 429 are entitled to vote
under one or the other qualification in all provinces; of 6640
million adult women about six million have been similarly en-
franchised, or one in every eleven, i.e., about 89%, of the adult
women are still voteless. This number includes all those who
are estimated to be entitled to vote. In ac_tual practice only
about 2/3 of this number are enlised. With. sixty per cent men
and about 90%, adult women being without a’vote, the scheme of -
franchise under the Act does not constitute anything like a work-
ing democracy. o

(2) Women have been granted separate representation in
spite of their strong objections to it. ‘_‘Worr!en are undoubtedly
a most important minority, whose separate interests need to be
protécted against exclusively men-made legislation. But. to
guarantee that protection, it is not necessary to foster a spurious
antagonism between the sexes. The 9rganlsefi women of India
have always demanded equal franchise, which has not been
granted, and the open door for entry into the1 lel)glslatu;es. Bu;
they have, instead, been granted the questionable boon of reserve

10 Pynjab (onstitutional Manwal, 1937, Vol. T, p. 329. .
11 Qee Table of Seats in Schedule Gth, Government of India
Adet, 1935.
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seats . 1 “The minimum, thus, reserved for them will
inevitably  become  the maximum  ever available to them.  The
women of India will, thus, never be able, so long as this system of
reserved seats lasts, o obtain their rightful number of representa-
tives.”™  The women of India have never been aggressively
feminist.  Mrs. Naidu remarked in her speech to the Bombay
Presidency Women’s Couneil on Februavy 6, 1940, that the
women of India have vealised that “the civilisation can be built
only in comradeship with men and not in competition with them.”
I am sure that that represents the view of women’s organisations
all over India.  In England the suffragist movement was definite-
ly feminist and yet separate vepresentation of women in the House
of Commons was never considered, in spite of the fact that
practically all women candidates, who contested election for the
Commons in the first general election after the grant of vote to
women, were defeated.

(3) My third criticism against this scheme is that, if it
was absolutely essential that women should have reservation of
seats, enough seats should have been reserved for them. At
present, only 2:59 of the provincial seals are reserved for them,
and about 4%, of the proposed Federal Tegislature. This is
grossly inadequate. The reservation should be either according
to adult population, in which case women will have almost 439, ;
or it should be proportionate to their present voting strength, in
which case they will get one-seventh or about fourteen per cent
seats.  The present 2:5%, is entirely arbitrary, inadequate and
unjust.  To get the stigma of separate representation for 41 out
of 1585 seats is not worthwhile.

(4)  There is still a fourth objection to this scheme. The
women of India have fortunately been above communalism so
far. They did not ask for communal eleclorates, and still these
were foisted upon them. All women’s organisations are non-
communal, and they have never felt any difficulty in associating
with each other for common good. To provide communal electo.
rales for them indicates a desire, in the minds of those who have
devised this scheme, to prevent the Indian women from presenting
a united front on any matter. Having scen the effects of commu.
nal electorates among men, it seems strange that the poison
should have been introduced among women, especially when
. they never asked for it.

=R.OT. Shah in Provincial Lutonomy (Second Kdition),
p. 202 (National Publications Society Seriex, No. 1.

W Lbhid,
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(5) If the reservation of seats must be adopled, why not
reserve seats for women in the upper houses of the six provinces
where upper houses exist. Moreover, since federation and with
it the federal legislatures seem to recede into the background,
why should not the women try to get the sex disqualification
removed for the present Council of State, that citadel of reaction
at the centre. -

(6) The sixth defect is that the method of indirect election
for both houses of the proposed federal legislature deprives the
women from expressing their opinion on all-India matters.



THE TYPE OF EXECUTIVE SUFTED TO INDIA®S
CONSTITUTIONAL DEVELOPMENT*

By
Pror. N. SaParpasang,

Elphinstone College, Bombay.
1

Recent events in India’s constitutional development have
served to emphasise the advisability of reconsidering the question
of the type of execuiive best suited to conditions in India. So
far, the general trend of thought has throughput been so 0v<§r-
whelmingly in favour of the parliamentary executive that the
other types have not had any chance of serious discussion at all ”
]n.fact, opinion in India continues to be so ill-informed on this‘
point, that any reference to other forms, not ncéessaril less
democratic than the parliamentary type, is apt to arouse ksus >i’ci()Sb
It may be readily admitted that the parliamentary tgpe ):f:
executive has in many countries produced excellent resulis: but
the issue has never been analysed with care in the light of Indian
conditions.  Lven such important hodies as the Indian Statutory
(,()‘lnmlHH].()n of 1927, and the Joint Parliamentary Committee of
1033, which reviewed Indian constitutional matters at such great
lenggh, did not give it more than a passing recognition, ¢

, The Indian Statutory Commission observed in their Report
(Vol. 11, p. 146):—“It appears to us that there is a seripous
danger of development at the Centre proceeding on wrong 1
f the assumption is made that the only form of res Eojn “'II;(IES
{;ozfernmenz which can ultimately emerge is one u;hichp ls;l le
untates the British parliamentary system, It is g featcose)ff'
that system that the Government s liable to be brought to l;re 0d
at any moment by the vote of the legislature. Thig arran : o
has l?eer} arrived at in our own country as the result of ; Tem
constitutional development. Tt is intimately bound up w'{ih Otr}lxg
adoption of an organised and stable party system bloth lin the
constituencies and in the House of Commons, and’df’:pends for ite
success on th«? cohesion of groups of representatives and on ths
re?hty of fhelr intimate and continuous contact with elector%—e
thing that is made possible by the small size of the eouﬁ/try.\ Iz:
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is not an inevitable result of the adoption of representative
democracy and, indeed, is hardly found outside the English-
speaking world. [t seems to us most unlikely that if Britain had
been the size of India, if communal and religious divisions so
largely governed its politics, and if minorities had had as little
confidence in the rule of others as they have in India, popular
government in Britain would have taken this form.

“In saying this we are not in the least denying the proposi-
tions of the Preamble; we are merely pointing out that the
British Model is not the only form of responsible government.
It is possible to conceive of various methods whereby the
Executive will become effectively responsible to the will of the

Indian people.” (ltalics mine.) .

It was, however, strange that having thus indicated the need
for considering alternative types of executive, the Commission did
not pursue the problem further and actually recommended a
parliamentary type of executive in the provinces, though the argu-
ments given by it against such an executive at the Centre were
equally applicable to the provinces. ‘ _

The Joint Parliamentary Committee does not seem to have
distinguished between the narrow problem of a suitable type o,f,'
executive and the broad problem of “parliamentary government
or parliamentary institutions. -Thus, its remarks. on page 11 of
its Report (Vol. I, Part I) appear to. bear more on the general
question of the grant of self-government to India than. on the
parliamentary type of Executive. The following extract will be

found enlightening:—

“Parliamentary government, as it is Pnderstf)‘od in the
United Kingdom, works by the interaction of four
essential factors: the principle of majority tu!e; the
willingness of the minority for the time .bemg to
accept the decisions of the majority; the existence of
great political parties divided by broad- issues of
policy, rather than by sectional interests; and finally
the existence of a mobile body of political opinion
owing no permanent allegiance . to ddy  parfy and
therefore able, by -its instinctive reaction:against
extravagant movements on one side or thc_a other, to
keep the vessel on an even kee}. In Indig none of
these factors can be said to exist today. Ther.e are
no parties as we understand them, and there is no
considerable body of political opinion which can be

described as mobile. In their place we are con-
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fronted with the age-old antagonism of Hindu and
Muhammadan, representatives not only of two

veligions but of two civilisations: with numerous

self-contained and exclusive minorities, all a prey to
anxiety for their future and profoundly suspicious
of the majority and of one another; and with the
rigid divisions of caste, itself inconsistent with
democratic principle.”  (ltalies mine.)

But if such criticism raised any hope that the Committee
would discuss alternative types of political institutions which
might with advantage be adopted in India, they would be entirely
misplaced.  For, the only conclusion that the Committee draws
from the above analysis is that communal representation must be
accepted as inevitable and that the successful working of parlia-
mentary government in the provinces must depend, in a special
degree, on the extent to which Parliament can translate the custom
of the British Constitution into statutory “‘safeguards.”

It would, therefore, be no exaggeration 1o say that in the
thick of controversies regarding the measure of constitutional
advance to be given to India, and in view of the anxiety of the
British Patliament to provide constitutional safeguards, the proh.
lem of the appropriate type of Executive was more or less ignored.,
Hencez the Government of India Act, 1935, was based on the
acceptance of the parliamentary type of executive, hoth in the
provinces and at the Centre. This was secured by inserting a
suitable provision regarding the method of appointment of
Ministers in the Instrument of Instructions.
~ The only provision which may be interpreted as a reserva.
tion of the broad principle embodied in parliamentary executive
is contained in the following words of the Instrument of‘Instruc-
llons,.which require the Governor to include, “so far as
practicable, mewmbers of important winority  communijes,”
(Italics mine.) o

II

The working of the new constitution in the provinces has
tested the suitability of the parliamentary type of executive and
the adequacy of the provision in favour of minority communities:
and it would be highly instructive to sum up our experienc: ir;
this respect, Though easy generalisations in this matter cannot
be offered, it may be said that, on the whole, judged by the

criteria of stability of tenure, unit ' ;
i . , ¥ of action and smooth relations
with the legislature, the Parliam “

entary Cabinets in the provinoes
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vould be regarded a great success. That this was of invaluable
use to the country can be seen from the admirable activity with
which administrative reforms and legislative measures were
rushed through in several provinces. This activity was speecially
marked in the provinces in which the Congress Ministries were in
office; for, it was there that the principles of Joint Responsibility
and of the consequent amenability to discipline were carried to
the farthest degree. In Sind, however, the extreme fluidity of
the elements in the legislature led to the notorious instability of:
governments. The experience of Assam and the North-West
Frontier has been better than that of Sind, though not free from
difficulties on the ground of stability. FElsewhere, the Cabinets
enjoyed stable majoritics in the legislature, though individual
changes in the personnel of the Ministry did take place in several
provinces.  But, the parliamentary type of  executive  which
worked so smoothly and produced such encouraging results in
many directions appears to have foundered on a single rock—the
question of Communal Minorities, The provision requiring the
Governor to include, “so far as practicable, members of import-
ant minority communities” has not been made -use of by any
Governor. [t is generally believed that this could have been due
to one of the two things: either the Governors did not -find it
necessary to interfere, as they might have been satisfied with the
composition of the Ministry, or they did not consider it advisable
to do so for reasons of policy. In either case, they cannot be
considered to have carried out their obligations as scrupulously
as they ought to have done. But, in levelling _this ecriticism
against the Governors, it is generally forgotten that the facts of
the situation left no other alternative to them. It is true
that the Act of 1935 gave the Governors vast constitutional powers.
The ministers were appointed by the Governor in his
discretion and held office during his pleasure. The Instrument
of Instructions, while providing the general method by which he
was 1o select his ministers, left it entirely to him to put a, mors
or less, rigid interpretation upon the words used therein, since the
Instrument was not intended to be subject to interpretation by
courts of law. The Governor had also the’Special Responsibility
of safcguarding the legitimate rights of minorities,” and this
could also bear as wide an interpretation as the Governor chose-
to put upon it. But, while all this may.be adrfutted, the llmlta-_
op ’ ers in fact, if not in law, must.also’
tions of the Governor's pow > ding the incl
be realised. In the first place, the provision regarding the inclu-
) shority communities in the Ministry was
sion of members of minorly © icable.”  Secondly, it was
qualified by the words “so far as practicabie. Ys
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not the business of the Governor to sce whether the members of
minority communities included in the Cahinet were the true
representatives  of their respective communities,  Thirdly, the
Governor was required to bear in mind the need for fostering
joint responsibility among the Ministers. The absurdity of
reconciling joint responsibility with a fair share to minoritics—
when the minorities were returned on communal electorates, had
reserved scats with appropriate  weightage and had organised
themselves on frankly communal lines—had not occurred to the
authors of this provision in the Instrument of Instructions. The
Governors were, thus, faced with a task which was next to
impossible. In those provinces, where no single party command-
ed a majority in the legislature, coalition governments were
inevitable and the Governors had no necessity to enforce this
provision. In the Punjab, though the Unionists commanded a
majority, they invited the co-operation of the Khalsa Nationalist
party and had thus no difficulty in forming a cabinet containing
members of important minority communities. It was the attitude
of the Congress party that has attracted special notice, since it
pursued a uniform policy in the «ix provinces in which it was
first called upon to form ministries.  In five out of six provinces,
the Congress party succeeded in including members of minority
communities. Only in Orissa was no suitable Muslim Minister
found. In the Central Provinces, after the resignation of Mr.
Shareef no other Muslim could be induced to join the Congress
ranks. This failure of the Congress was due to its insistence that
those only whe signed the Congress pledge would be allowed to
occupy office. This attitude, however, ruled out the possibility
of the inclusion of those who frankly helonged to rival parties.
And the most important body thus excluded from the chances of
office was the Indian Muslim League which alleged that the few
Muslims who were included in the Congress Ministries were not
representatives of Muslims. This led to bitter feelings between
those who thought that they had acted with complete constitu.
tional propriety and those who suffered a sense of frustration on
such a large scale. The definitely hostile attitude of the Muslim
League to (:,o-ngress administration may, in a large measure, be
traced to this root cause, though it is unfortunate that the issue
has since been magnified. o

It is possible t!lat a more generous lreatment of the minorities
hy the Congress might have put the former in a better frame of
mind 'fmd _mig}ll, therefore, have succeeded in enlisting their co-
operation in running the administration of the provinr;eg, This
has led many to criticize the attitude of the Congress for having
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missed an excellent opportunity, and to advocate the formation
of Coalition Ministries. Though there is no unanimity regard-
ing the exact method of the composition of such ministries, the
broad idea seems to be that the majority party should include
representatives of important communities in the Cabinet. Several
questions are, however, left ambiguous or unanswered; for
example, whether the selection of ministers should be made by
members of respective communities in the legislature or by the
legislature as a whole; whether the ministry should have collective
responsibility and resign if any of its members loses the con-
fidence of his particular community or whether the doctrine of
colleetive responsibility must be surrendered. In the absence
of definiteness on these points, a plea for coalition ministries
becomes at best an appeal, and at worst a threat, to the party in
power.. But there are two major difficulties involved in the
formation and functioning of such ministries, which have not
received due consideration,

In the first place, the acceplance and continued adoption of
such a proposal would depend on the goodwill of the majority
party. So long as the parliamentary type of executive ig retain-
ed, and the rule of the majority party in the legislature is given
constitutional sanction, the minorities have no permanent means
of securing an adequate share in the administration. : Coalitions
are essentially products of necessity and there is no guarantee as
to their continuation after the hour of need is over. Coalitions
in any country have functioned successfully only when the
parties to the coalition have, in the face of a common danger
like war, or a tense foreign situation, agreed to sink their respec-
tive differences. Coalitions are not in themselves desirable
institutions which must be kept as an ideal before a country.
They are makeshift arrangements spontaneously arrived at by
forces of political necessity. Hence, no amount of advocacy of
coalition ministries can lead to their adoption if the other
circumstances do not compel the majority party to do so; and
no condemnation of these would suffice to dissuade a party from
resorting to them if citcumstances left it no other "alternative.
ThuS, coalitions cannot, by their very nature, offér ahy reasohiBly
erm solution of the problem. It is'not denied’ that at any
try might find a coalition as the best method
of tiding over a temporary difficuity, but it would not be prd;)er
to look upon it as a permanent pqlmcal institution. I.t is ‘more
of a political deal than a constitutional device. s v

Secondly, Coalitions are admlttedly weak T]S- compavrfac‘lAt
with single party executives, since they are essentially composite

long t
particular time a coun
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in forr_nanon. But, the advocates of coalition ministries, whil¢
recognising this element of weakness, would say that coalitions

provide the strongest government under the circumstances and -

that like federations, coalition governments may gradually lead
to greater unity. There is no doubt that if this materialises,
('c';)ali(.ions will have amply justified their existence.  But, con-
sidering the composition of the legislatures in India it would
appear that the opposite danger of the perpetuation of communal
divisions, with a probability of their intensification, cannot be
Jg'nort"d. Communal electorates, reservation of scats for each
minority community, weightage and formation of communal
groups together with an understanding of distribution of port-
folios on communal grounds would only serve 1o aggravate the
lines of division.  This would mean introducing the «ommunal
virus right into the deliberations of the Government itself, It
would offer no inducement for the formation of partics on grounds
other than communal.  Thus, even if coalition ministries j)fn\'i(ln
an adequate short term remedy, they might in the long run prove
too costly.

It would, therefore, be pertinent to inquire whether some
other type of exccutive could be devised to secure fajr sha;e of
offices to the minorities, without incurring the difficultics involved
in the Coalition Ministries. In the following paragraphs the
ogl‘llnc§ of a new type of executive are given and its merits and
dlﬁlculhcs explained. It may be that a solution on some such
lines may eventually prove to be more helpful. than the proposal
of Coalition Ministries.

I

The Exccutive authority of the province should be vested in
the Governor who should be required to act on the a(lvi(“c of ¢
Council of Ministers.  There should be no statutory limidl as ld
the number of members 1o be included in the Council ?1‘]::-
Governor should assign  appropriate number of seats i" lhl
Council to each party in proportion o its strength in the lcgislat-)

ture.  Unattached members may also be given representation on’

the same lines, if necessary. The members of the Council
should be returned by election by the legislature as a whole ar;d
the Council, when formed, may proceed 1o elect its own léader
who may be called the Prime Minister. The Ministry should
have a fixed tenure of three to four years, which should also be
the tenure of the legislature. The Ministers should conlin;w 10
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be members of the legislature and should take active part in its

“deliberations.

It will thus be seen that an Executive modelled mainly on
the Swiss Federal Council is recommended for trial in the
provinces; and the experience gained in its working could then
be utilised in devising a suitable type for the Centre. The
merits of this plan may be briefly noted.

In the first place, a ministry of this type will be truly
representative of all parties in the legislature and will thus avoid
the main defect of the parliamentary type in which only. the
majority party occupies offices. Moreover, since the requirement
of the inclusion of all parties will be obligatory, either by statute
or by a suitable provision in the Instrument of Instructions, such
a scheme would not have to depend, either for its introduction or
for its continuation, on the sweet will of the majority party.
Since the tenure of the ministry will be fixed, the majority party
in the legislature will be unable to exercise its strength to dislodge
the representatives of the minority parties included in the
ministry. In this respect, it would be undoubtedly superior te a
coalition ministry.

Secondly, the executive will be representative not -of
communities but of parties in the legislature. So long as all
parties in the legislature are communal, this distinction may
remain insignificant and it may be doubted whether a ministry of
this type will be less communal, and therefore less divided, than
a coalition ministry; but, the superiority of this proposal over
that of a coalition ministry consists in this that whereas under the
latter, ‘communities are given pérmanent x:ecogn‘ition, thereby
making the growth of non-communal parties difficult, this will not
be so in the former. . S

Thirdly, such ministries will not be easily amenable to
domination by a single All-India party and the chances of control
of provincial administration by the electorate in the province
would be greater than in the case of parllxamentary cabinets,

Fourthly, the fixity of tenure will conduce to stability of
administration which is so desirable in a country new to the
working of democratic government. This will not only prove
helpful to long term administrative reforms, but will also free the
executive from minding the transient moods a.nd passlons.of the
legislature, which occupy a considerable portion of the time - of
Parliamentary cabinets. It may also lessen chances of corruption
and favouritism on the part of the executive, since it will no
longer have to safeguard its existence by placating its politicat

followers,
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There are, however, several possible objections which could
be raised against this type of executive and it would be necessary
to consider them before a final judgment could be formulated.
The first objection that may be anticipated is that such an
executive  will essentially make for a weak government, A
ministry consisting of all parties in the legislature, large or small,
may be so thoroughly divided that it may not be capable of work-
ing any long-term programme and may even fail to maintain
reasonable standards of efficiency and order.  Now, it must be
admitted that the need for a strong government is so imperative m
India that its claim may be readily conceded as of paramount
importance. It may also be further admitted that a parliamentary
executive, comprising of members of a single political party, with
an assured majority in the legislature, is capable of acting with
greater vigour and unity of purpose than a ministry under this
scheme. But, there are two main considerations here, which
should be borne in mind. In India, the maintenance of law and
order and improvement in the efficiency of administration depend
to a large extent on the sense of political satisfaction among the
different communities; and a parliamentary type of executive,
which, in the present circumstances of India, means, in most
provinces, a body largely comprising of the majority community,
is regarded with suspicion by communities excluded from an
adequate share of offices. Besides, the position of a parliamentary
Cabinet, when it does not comprise of members of a single party,
is definitely weaker than that of a Ministry under this scheme;
fo1, while this will have a fixed tenure, a coalition or composite
ministry is liable to be overthrown by reshuffling of party strength
in the legislature. Thus, differences among members of a
Coalition Ministry are likely to lead to Cabinet crises; whereas
under this scheme, the fact that members of different parties have,
for a fixed period, come together will induce them to concentrate
on measures regarding which there is least disagreement among
them. .

The second objection against the above scheme may be that
a fixed executive, i.e., one not removable by the legislature, may
lead to friction between the executive and the legislature. For
example, the majority party in the legislature, which wields
legislative and financial powers, may not see eye to eye with the
policy of the Cabinet and may, therefore, create difficulties for
it, by refusing to pass necessary legislation or by refusing to
sanction necessary grants required by the executive. It may be
conceded that the possibility of disharmonious relations between
a fixed executive and the legislature can never he completely
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ruled out, but provisions could be introduced to minimise the
chances of such friction; and there is reason to expect that under
this scheme the relations would be fairly smooth. Since the
executive will be elected by the legislature, the Ministers will in
mosl cases be leaders of their respective parties and will thus be
normally able to carry the House with them. The period of their
office could also be made sufficiently short to prevent lack of
conlact between them and the members of the legislature. The
need for securing the necessary legislative and financial measures
will always induce a reasonable frame of mind among the

. Ministers who in matters of broad policy will endeavour to carry

out the wishes of the legislature; this need not, however, make
them mere officials of the Chamber, as they would be leaders of
their respective parties,  The Ministers would sit in the legislature
and thereby provide chances of mufnal influence. Moreover, the
legislature will, from the beginning, be aware of the fixed tenure
of the executive and, under the circumstances, would neither waste
it= lime in destructive criticism nor in party maneuvres to secure
changes in the Ministry. 1t would, therefore, counfine itself to
activities  of .a more {ruitful nature. In so far as certain
differences exist between the executive and the legislature, they-
will undoubtedly be of a minor character and such matters could
be postponed till a fresh legislature gives a mandate to a new
executive. This would, incidentally, preveni a legislative or
administrative reform of a controversial character from being
rushed through.

But, it may be asked, will this scheme satisfy the aspirations
of minority communities? ~All that can be said in reply to such
a question is that this method would, from the point of view of
minorities, constitute a great improvement on the method provided
by the Government of India Act, 1935, as also on the 'method of
Coalition Ministries. Compared to the former, this method
guarantees seats in the Cabinet to all pargies' in the legislature,
thereby removing the monopoly of the majority party to control
all offices. Compared to Coalition Ministries, the representatives
of minorities will not, under this method, depend for their. tenure
on the sweet will of the majority party, but will have their seats
cccured by a suitable provision in the constitution itself..

It is possible that, as the scheme is analysed in greater
letail, a few more merits, as also'a few more defects, may be
¢ Y ideration of its essentials would show that,
revealed: but the consiaera . als we o

he noint of view of representation to minorities and stability
from the p his scheme offers a better system of government
of government, this sche e eeutive or Coalition Ministries,
than the parliamentary type 0 s

"F. 10 : "~



HOW FAR ARE TIHIE PROCEEDINGS OF LEGISLATIVE
BODIES, PUBLISHED WITHOUT THEIR
AUTHORITY, PRIVILEGED
IN INDIAY

BY
Dr. J. N. Kuosua,

University of the Punjab.

Although freedom of vote and speech in a legislature is a
fundamental principle of representative democracy, the law relat-
ing to publication of legislative proceedings, without the authority
of the Chamber, is still disputable in India. The Government of
India Act, 1935, Section 71, provides:

(1) Subject to the provisions of this Act and to rules and
standing orders regulating the procedure of the
Legislature, there shall be freedom of speech in
every Provincial Legislature, and no member of
the Legislature shall be liable to any proceedings
in any court in respecl of anything said or any
vote given by him in the Legislature or any
committee thereof, and no person shall be so liable
in respect of the publication by or under the
authority of a Chamber of such a Legislature of
any report, paper, votes or proct‘edings.

(2) In other respects the privileges of members of a
Chamber of a Provincial Legislature shall be such
as may from time to time be defined by Act of the
Provincial Legislature, and, until so defined, shall
be such as were immediately before the commence-
ment of this Part of this Act enjoyed by members
of the Legislative Council of the Province.

(3) Nothing in any existing Indian law, and, notwith-
stz.mding anything in the foregoing provisions of
this sectioq, nothing in this Act, shall be construed
as conferring, or empowering any Legislature to
cgm'fer, on a Chamber thereof or on both Chambers
sitting together or any committee or officer of the
Legislature, the status of a court, or any punitive
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or disciplinary powers other than the power to
yemove or exclude persons infringing the rules or
standing orders, or otherwise behaving in a dis-
orderly manner.

Section 28, of the said Act in almost identical terms, confers
similar privilege on the Federal Legislatures, Indeed, all Indian
Constitutions since 1861 made similar provisions.

The publication of the proceedings of the legislatures in
India by or under their own authority has thus been, as a neces-
sary adjunct to the freedom of vote and speech in these legis-
latures, privileged. Legislative procedure also gives every
legislature the right, so as to obtain when necessary, such privacy
as may secure freedom of debate, to exclude strangers and to
prohibit the publication of its proceedings. However, neither the
constitution nor any law made thereunder expressly protects an
“unauthorized” publication by a member or a newspaper. The
question arises whether an action at law would lie against a
person republishing without the authority of a chamber, libellous
or seditious matter forming a part of the proceedings of that
chamber.

Such “unauthorised” publications may be broadly divided
into three categories. First, when a speech is published, whether
by a member of the Assembly, or an outsider, as a separate un-
connected piece for the general public. Second, when such a
speech is published bona fide by a member for his constituents.
Third, when a fair. and faithful report of the proceedings is
published, without malice, in a newspaper. o

There is no doubt that the first type of publication is not
privileged. 1t would be no answer to an action for libel brought
against a publisher that the libellous or seditious maiter was a
part of a debate in a chamber, or was a part of a report made by
that chamber. For such a publication “becomes a separate
publication, unconnected with any proceedings in ’Parhament. !
And, as Lord Kenyon pointed otit in Lord Abingdon’s case (.1795)
it “should not be made a vehicle of slander against any individual;
if it was, it was a libel.”* In 1813, Mr. Creevey made a s:peech
in the House of Commons. His speech was misreported in the
and he sent a correct report to the editor of a local news-

piess, held liable to a criminal informa-

paper for publication. He was
tion for libel.®

S

‘ 3 wactic
1 May, Parliamentary Practice,
2 Rew v, Lord Abingdon, 1 Esp.
4
5 Rew v. Creevey, 1 M. and S. 278.
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13th edition, p. 108.
220.
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However, the other two types of publications stand on
differeat footing and their position can be best understood by
veferring, firsl, to the law in kEngland. The publication of 2
speech by a member of the British Parliament for the information
of his constituents s deemed privileged; Davison v. Duncan,
(1857) 7 K. & B. 229" Unless a plaintifl can prove malice, an
honest and accurate unofticial report of proceedings in Parliament,
ix also privileged; Wason v, Walter (1865), L. R. 4 Q. B. 73.
As Cockburn €. J. pointed out in the latter case:

“There i obviously a very material difference between
the publication of a speech made in Parliament for
the express purpose of altacking the conduct of an
individual, and  afterwards  published  with a like
purpose o elfect, and the faithful publication of
pacliamentary veports in their entirely, with a view
to allord information 1o the public, and with a total
absence of hostile intention oy malicious molive
towards anyone.”"

He further laid down:

"I a member publishes his own speechy reflecting upon
the character of another person, and omits to publish
the rest of the debate, the publication would not be
faiv, and =0 would not be privileged.”

In India, no case has yet come for adjudication before the
courts which could settle the law relatingsto libel based on an
unauthorised report of parliamentary proceedings.  Nor is there
any dicta of learned judges, bearing on the point, to serve as a
guide.  The case of Lala Lajpat Rai v. the Englishman Ltd.
(Appeal Case) is sometimes cited in this connection.™  There, the
Englishman  published in  Caleutta an article giving  “real
reasons” for the arrest and deportatich of Lala Lajpat Rai by the
&) . X . C s gy, . . .
Government of India in 1907. The plaintiff, having brought an
action for damages against the proprictors of the paper, was

PLE s not always, boweyer,
been eirculated only amoned ong

I England an article
ment, provided it s
privileged.

8 Wason v, Waltey (I868), 1.. R. 4 Q. B. 73 at n. 85,
b al p. 8.

SCalentin Weekly, Notes, Vol L p. 524

[

ey U establish thad aspeech has
s constituents.

founded on proceedings in Parlia-
a farr and faithful comment on facts is
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awarded Rs. 15,000 as damages. The defendants appealed on
the ground that the “libel” in the article had b?en based on a
stalement made previously in the House of Commons by the
Secrelary of State for India. While the damages were redu‘(‘:ed
lo Rs. 1300 the ¢ppeal was dismissed on the ground. that. no
authority can be ciled for the proposition that a person is qntltled
to publish parliamentary proceedings as a stalement of his own
and in the form of an offending article.” Harrmglon J. opined,
however, “that the defendant was entitled to publish that Secretary
of State for India has made in the House of Commons such.and
such a statement, and as long as he published a substantially
accurate account of what was said in the House of Commons, not
as a statement of his own, but a statement made in the place, then
1 think he would be doing nothing unlawful.” This decision,
however, has no application to the present question. It merely
recognised the privileged position even in India of the reports
of the proceedings of the Parliament at Westminster. The
applicability of the principle established in Wason v. W alt.er to
the reports of the proceedings of assemblies in India was in no
way considered. _ .

The point has, however, been occasionally raised in the
Indian Assemblies. But the opinions expressed have been
conflicting and inconclusive. In February, 1932, the question
was put to the Home Member in the Indian Legislative Assembly,
“if under any Ordinances, or rules made or orders issued, by .the
Executive authority, newspapers could be pf;nal{sed for publish-
ing reports of the proceedings of the Legislative Assembl)f.””
The Home Member denied that any rules or orders of the kind
suggesied had been i§sued. He assured the Housse that freedom
of speech in the Legislature was guaranteed bym ections 67 ‘f\nd
79D of the Government of India Act, 1919. But'tha.t the
protection afforded . . . . does not extend to the pubhc_atlon of
reports by newspapers of which the liability is (1eterm1ned by
ordinary law.”! For the Home Member, the ordmalzy law
included not only the Press Act of 1931, but glso the Ordinances
of 1932. The Opposition felt dissatisfied with the answer; the
westrictions imposed by the Ordinances on the publication of
Legislative proceedings in the press were regarded as encr\oach-
_-_9 Legislative Assembly Debates, 10th February, 1932, p. 545.

10 The terms of the Government of India Act, 1919, Sections 67

7 Y ne we of the Government of India Act,
and 72 are the same as thos :

1935, Sections 98 and 7l ' . o .
;1 Legislative Nssembly Debates, 10th February, 1932, p. 845,
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ments on the privileges guaranteed by the Government of India
Act, 1919, 1t was most pertinently suggested that an Aet of the
sovereign parliament could not be whittled down by subordinate
legislation and in any case an Ordinance, although a law, was
nevertheless made outside the  Assembly, and henee ought not
merely on grounds of expediency interfere with the privileges of
the House.  The Speaker himself asked the Home Member if he
was prepared 1o state, “That so far as the publication of the
proceedings of this House in the newspapers is concerned, no
Ordinance will effect them.”"  The Home Member, not being
certain as to the exact implications of the Ordinances, failed to
give the assurance.  Thereupon, the Speaker asked the opinion
of the Law Member, who in a short written statement the next day,
opined ““the Ordinances have made no change in the ordinary law
of the land in the matter of publication in the public press or
otherwise of the proceedings of the legislature,"**

While the Ordinances in question did nol create new yestric-
tions, it was clear that government believed that such Ordinances
could be made, and that in any case the privilege in regard to
publication of legislative proceedings did not exist in India even
under the existing law.

]()';()Th:m(l]U(Rllilf:ii.Wusl'éga-‘ilh ;dN'](; )in @vh(“ Indian /\sscml)ly. in
])7. > an e (m,u»uA. “the  Government .nf United

tovinees  had  demanded security from the publisher of the
Althyudaya of Allahabad, for publishing Hindi translation of the
full text of a speech of a member of the Indian Legislative
:‘\ssvmbly (lt.-livm'ed‘ in the Assembly on 6ih September, 1933,
Several members of the Assembly asserted that the privilege of
freedom of specch in the Legislature implied freedom of publish-
wg a speech fairly and accurately or in verbatim.  Siv Abdul
Rohim gave a lengthy and a lucid ruling which applied not
merely 1o Abhyudaya case, but also to “unauthorised” publica-
Hon of Jegislative proceedings in general, the consideration of
wl)'u:'h was not divectly bhefore the House, He held that the
].}I‘l\"ll(’g(‘ enunciated in the Government of India Act, 1919,
seetion 67 (7), did not go further than to exempt a member of the
/\‘ss«'ml»]y from any proceedings in any court of law by reason of
his speech or vote in the Chamber ot by reason of anything
contained in any official report of the proceedings. Tt did not
purport to protect publication of any speech in other than official
reports, however faithful or bona fide such publications might be.

1 Ihid, T Ve, 1982, ). 722,
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Having regard to the unambiguous terms in which the limitations
to that freedom of speech had been defined in the statute, it was
impossible according to the Speaker to extend the privilege to
publications other than official reports.*  The position was again
defined by the Speaker in the Indian Legislative Assembly on the
12th October, 1936, that legislative proceedings published outside
the House, without the authority of the legislature, were not
protected,

It may be pointed out at once that a ruling of the Speaker
of the Indian Assembly or a declaration of the Executive cannot
settle the position. For, neither is conclusive and cannot be
binding on the courts. [t ix the courts which determine the nature
and limit of parliamentary privileges, should it be necessary to
do so in case of dispute; Paty’s case (1704) 2 Ld. Rayam v.
1105; Stockdale v. Hunsard (1839) 9 A. & E. 1. Thus the
Speaker by his ruling or the executive by its declaration or for
that matter even a Chamber by its resolution can neither create
nor take away a privilege. In Bradlaugh v. Gosset, Stephen J.
clearly defined that some of these privileges

“are to be exercised out of parliament, others within
the walls of the House of Commons. Those which are
to be exercised out of parliament are under the protec-
tion of this court, which as has been shown in many
cases, will apply proper remedie§ if they are in any
way invaded, and will in so domg be bound, not l.)y
resolutions of either House of Parliament, but.by its
own judgment as to the law of the land, of which the
privileges of Parliament form a part. OtﬁersH must b;
exercised, if at all, within the walls of the House of
Commons; and it seems to me that, from the nature 10

the case, such rights must be dependent upon the resolu-

tions of the House.”

The privilege in question here is.ex.texjnal to thg !egislaiures

and not a matter of meredintern?,l d.ltsml;.)llr.lte. Judiciary alone,
i mpetent to determine its limit. - .

‘here{\‘%f}’x hsuzodelf)erence to the legal acumen of Sir Abdur Ba}nm,

ewest that his ruling failed to appreciate the true meanings of

| suges dia has, of course, a written constitution and the

the law. . Incie ’ members of the Assemblies must

ivi f the
extent of the privileges o  of the Assemblics must
be found within the compass of the Ind 3

14 Legislative

1)1).1789—-8(%

Assembly Debates, 27th  February 1936,
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interpretting the law, it is nol enough o take into consideration
the express words of the Taw, but also its implications.  Freedom
of publication is a natural consequence of the right of freedom
of sxpecch in legislatures guaranteed by the constitution which
cenmot be so construed as 1o reduce its guarantees o nullity.  Sir
Abdur Rahim himself admitted that the law in England is sub-
stantially the same as that embodied in Section 67 (7) of the
Covernment of India Act, 1919 (and Articles 28 and 71 of the
Government of India Act are identical with it). The Parlia-
nentary Papers Act, 1810, made publication under the authority
of either House of Parliament in kngland privileged.  Neither
this nor any other statute expressly extends the scope of this
privilege to unauthorised, but fair and accurate, reporting in the
Presss yet, the Act of 1810 was the origin and basis of protection
for such publication in England. India has inherited this
privilege from England along with her political institutions. The
powers and privileges enjoyed by the British House of Commgns
are not vested in the Indian legislatures ipso fucto, but there is no
denying that in the absence of specific legislation, the Fnglish
Parliamentary law has served as a guide to India.'”  That
kEngland is a Common Law country makes no difference here, for
the principles in Wason v. Walter are
cqually applicable to the interpret
in India,  More, the
ed the principles of (
lation but hay

based on irvesistible logic
ation of the statutory provisions
High Courts in India have not merely follow-
common Law in the absence of specific legis-
¢ even exercised in such cases the Common Law
powers particularly to safeguard individual liberty.'*  fn fac,

15 The decisions of the English Courts must, subject to all
hecessary exceptions, continue {o afford guidance to India, Chicf
Commissioner of Income Tae Wadras s, Awantapur Gold Mines
Limated, A. 1. R. 1921 Madras SRAN

' For instance, Page J. Laid down in Sundermaull Vs, Ladhu
Ram Kolu Ram, 1. L. R. 50 Caleutta 667 that “the common Taw
of Tingland except where it has heon abbrogated and in so far us
it 1s not inapplicable to Indian conditions, s part of the law
of India.”  More remarkable is the dictum of Stone . J. in
Neey. of State s, /n'u/."lmiul'lnl_l in 1L R, 1938 Nagpur b4,
“whether a particular braneh of Iinglish common law should be
applied in India depends wpon whether it is in aceordance with
justice, equity, and good conscience, and in considering that
question the courts have to consider the age and the circumstances
in India in which the application is to he made. The history and
the period at which ghe rule was developed should also he con-
gidered.”

“This Section (Section 5 of T.P.C.) does not affect the common
law principles introduced in the Presidency Towuns when the late

0
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every law-court in India is by law a court of = equity L\l‘l‘(l may
thevelore fill up obvious gaps in the law according 1o “equily,
justice and good conscience.” o .
' In the interpretation of statutes the ]ud_\mary must d¥scover
and act upon the true intentions of the leg1§]atql'es. It is true
that in all ordinary cases literal construction is the sole form
allowable. Yet in certain cases, as when the implications are 100
obvious and forceful to be ignored, or when the text contains an
omission which renders the law ineflective the courts must sup‘ple-
ment it. If fair and truthful reports of legislative proceedings
in India were liable to action in the courts, the privileges grante_d
by Sections 67 and 71 of the Government “¥India Act, 1935,
would be rendered ineffective. - ‘
The days when secrecy of debates, as in the British Parlia-

ment, was insisted upon  are long past.  There is not a smg.lc
instance in recent times when the legislatures in Inflla or in
Frgland punished a person for reporting }heir [)1‘0Feed1ngs. In
India, the Taw has given every Assembly the right to secure
privacy of debate and also to publish debaﬁes z?nd proceedings
outside it. The freedom of speech and action in a leglglature
means freedom from external influence and interference; it does
riot mean unrestrained licence within the Assembly. Sho_uld a
member abuse the forms of del')ate, say apy_t!np offensive or
insulting to the House, or the C:halr, or the indivi 1‘1a1 members
of the House, use of language which the House regards defamat9ry
or seditions, the House can deal with him by censure, suspension
from the service of the House, a1.1d even by expulsion. .Th(.a House
has the right to expunge from its minutes, t.he rept(lilflgzaftlon tout.
«ide it, of a speech, or a part .thereof, which it regards edamahoiaf

- seditious. It enjoys the right to exclqde strangers and to ho
o Zz:(,m.et” session. Matter really objectionable can be and
:isua.lly; is deleted from the proceedir}gs. By 1m{)hc§non lilus tll:e
matter which is allowed to be published must be deemed to be
Gmreme Courts were established . . . . and _the High Courts
]E;rlll‘p(}(“l]l:;‘ :1‘(1:1(:‘1;02':3'60it('l::w:‘l’I]).\: inh.erit;‘an‘('e 1}11(]01‘ S%M]l‘()fll 19 l?f &w
(harfer Act (24th and 25th Vietoria (hnl'folwl()fif)lug “‘(E;’; ‘gg(fgt,ioﬁ
Government of India Act 1915 (5 and (j), George 1 e ?t iét e

;.o inherent in them as Courts of B.ec_mt , unrestricted by
163 or #s tors’ Patent 1865.  Similarly the power and
(lause 30 of tl.w Lei\t#l‘ S \:u yreme Court outside the Presidency
authority exercised by 117“ 171 elﬂio-h (‘ourt subject, however, to the
towns has become vested 11’1 Pl'\’tornta b Tagistative powers of
provisions of the Lettes CHECD 5 TN harani of Lahore (1848)
GGovernor-General ax md}( pted Tal “Law of (rimes”’ 15th Edition,
Tav 428.” Rattan Lal Phivay bal =4
P. '41.

I 1
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privileged, worthy ol widest publicity - on grounds o public
mferest. _

Subject to aban oncor expurgation of particular procecedings
ordered by an Assembly, the law makes it obligatory upon the
Fxecutive to publish verbatim reports of the speeches (Ivli\'m‘t"(l
in the legislature.  The Secretary of the  Assembly, a public
servant, aclually dizcharges this function and is pmu'gle'(l by l.aw.
The reports are available to the public, for their information,
guidanee  and  instruction. I, however, these reports when
reproduced fairly and accurately by the Press; with the purpose
of educating public opinion, were legally punishable, the position
would be anamolof!, nay absurd. This would not merely create
anunreasonable government monopoly regarding such publica-
tions, but would destroy the very representative character of the
Indian Assemblies, which necessarily implies a duty on their
part o instruct and persuade a larger public of the counlry.
Freedom of publication must be assumed to be implied for i s
an essential incident to the constitutional functions; the dignity
and the prestige of the legislatures, inherent in the very nature of
things.  Sir Abdur Rahim in the Central Assembly on the 10th
February, 1932, said emphatically :

“If the debates are not allowed to be published, then the
position will be rveduced 1o this. The House will be
turned into mere school debating society . . . . we
are here not only to speak 1o the Government
Benches opposite, but to speak o a wider audience,
the public. This is our privilege, this is our

right
and this is our duty.”""

When the legislative session is a public one, the
for that matter the public, is allowed free access. A special
gallery is reserved for the purpose, and the Press is given every
facility for reporting. The reports are, of course, made on
sufferance, for the Assembly can at any moment exclude strangers
and clear the reporters” gallery; and, they are also published on
sufferance, for, the Assembly may at any time resolve tha any
publication is a breach of privilege and deal with it accordingly.
It is obvious that the legislalures were given this power only
because it was presumed that the republication of speeches
delivered within their four walls was privileged.  Otherwise, the
power of their banning publication would be redunlant, that ¢f
holding secrel sessions meaningless,

press, and

17 Legislat ve Assembly Debates, Vol. I, p. 661,
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In Wason v. Walter Cockbum, C.J., declarle’d th:; 111111:
znalogy between reports of .lhc COUI’lS'Of justice _and lrlliseby e
Parliament was complete.'™ The privilege en].oymj AT
yeports of judicial proceedings must also be ?ﬁoy?nd?v?;, ‘l;cnal
mentary reports and for the same reasons. e \ % e
Code, Section 499, protects fair and faithful reports 01e Jislativc
proceedings, but it does not extend the protec(tlloln to beigore e
reports, obviously, because the law was enacte: Oﬂgt‘ How.
introduction of representative democracy in this c«l))up lyin every
cver, the analogy between the two types of reports euf'gile o e
sense complete, for the principles underlying this 11)1-“-, llﬁm e
applicable to the other, it will be illogical not to Ph a:ccf he o
the same footing. The privilege claimed for t ;, :’;\}111 r
aceurale reports of legislative proceedings as a\lsof or hcg. o
ke courts of justice has a double basis: absence 3 ] mql i e
public good. No doubt malice in law is not, as ordinarl gnlawful
stood, only illwill or spite against a person, but means an i
act done intentionally without just cause or }fxcusl;:iications
presumption of the existence of malice in s&w kbl\);:n i >
however, would stand rebut?e(.i for although as O(il suf’fer. 3
Wason v. Walter put it, indxvuipals may occasx'on? y aler trom
them, yet they are published without any particular rethe i
the individuals, but solely to afford m_formatlon to cn};atin
and for the benefit of society. Besides, the t;;lor:llpcoume rg
advantage to the public from these *tt'eportsh more t t?on ounter-
balances the injury caused by them to t e_‘repua x :
irdivi he courts and the legislatures have been
irdividual. Both l; . public. “But,” said the authors of the
llu';).wn PO l;:;{ ég(le 1%‘thlc advantage qf throwing the courts open
Indian e L owill ’b small indeed, if the few who are able to
Lo the qullc WII‘ ) he court are forbidden to report what has
press their way im0 7€ bers who are absent.”*® This logic
passed there to the vast mem dis it even greater fou
applies to the legislative proceeding

For Cockburn C. J. asked: |
“Qtherwise where would be our conﬁdenpe in the Govl?r;
ment of the country, or in the legislature bﬁr w wt
our laws are framed and to whose Oh?rgg')t e ‘X%:ea |
interests of the country are committed: gre
be our attachment to the' constitution under
Wi)\ucl}(li we live—if . the proceedings of the great
whi ,
18 L had.,
19 Bromaye v. Prosser
20 Note R.

(1825) 4B. and C., at p. 255.
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Council of the vealn weve shrouded in seeveey and
coneealed from the knowledge of the realm?  How
could the  communications  between  the  representa-
tives of the peaple and their constituents, which are
<o essential to the working of the representalive
system be usefully carried on il the constitueneies
were Kepl in ignorance of what their representatives
are doing?  What would  become of the right of
petitioning on all measures pending in Parliament,
the undoubted right of the subject i the people are
to be kept in fgnorance of what is passing in cither
House?7 ™!

Ao editor’s task would become impossible i he had 1o
sovutinize the reports, For him the =afest course would be to
leave out =uch veports; and if he did so, serious injury would he
dene to the public in denying  information as to what s re-
presentatives were saying and doing,

In any case the J1O0th exception to Section 199 of  the
[ndian Penal Code would cover such publications, for it protects
a person making an imputation against another, in good faith 1o
caution a person to whom it is made, or for public good.

There i< only one other point which needs further elucida-
o, In England no o publisher o “unauthorized™ veports of
parliamentary proceedings has ever been prosecuted under the
law of sedition. Such veports are privileged provided no thivd
individual ix slandeved.  Action can be taken by the wmdividuals
coneerned only when private rights of eilizens are invaded ™ I
ha: been urged, not without veason, that the position in India is
the same.  The exeeutive cannot take action under the law of
sedition.®  Othetwise the power of the Tegislatures 1o have the
publication of their proceedings would  be meaningless, It is
implicit, further, in the privileges guaranteed by the Government
of India Act, 1935, Sections 28 and 71, that the speeches of the
members of the legislatures may be reported by the press without
cunning the risk of any punishment, molestation or obstruction
at the hand of the executive authority: the {reedom of speech of
the member gives him the consequential privilege of publishing
it. of course, fairly, and faithfully. During the debates on the
“Abhyudaya” Sir N. N. Sircar, the then Law Member, however,

20 Wason . ”'tllh'l" Thid,

0o

2215 de rskin May, Pavlicmentary Practice, p. 108,

2 Legistative Yssembly Dielates, 1936, Vol 1., p. 482 and p.488.
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expressed  a  diflerent  opinion. He argued that in Wason v.
Walter \here was a conflict of private and public interests, the
latter, being naturally more important, predominated ; _if the
oflence charged is sedition, the public interests would require its
punishment. But Sir Nripendra forgot that the public interest
i1 the nublication of legislalive proceedmgs was even more im-
portant.  The privilege is in fact a matter of hlgh§r interest to
the ](fgiSIallll‘tt itself. One cannol so .conslrue publlc mmterest as
to oust a parliamentary privilege. 1t is necessary that an Asserp-
bly and the Members thereof shnul.d in no way 'be obslruclgd in
the performance of their high «nd important dullt'.s: Mr. Jmnz}h
vightly complained that the ovder of the U. P. Government n
demanding a security from the “*Abhyudaya” for republishing a
<peech delivered in the Indian Legislative Assembly was an
execulive order against which there was no remedy. The Law
Member denied that this was so, for he maintained that the party
aggricved could go to the High Court for redress. This, however,
was nol a satisfactory answer. The jurisdiction of the High
Court was limited 1o finding out whether the publication directly
or indirectly promotes any of the objects mentioned in the Press

Emergency Act of 1931.  Whether the publication was privileged

was not a matter for the examination by the High Court. In any
case, even if the publishers could go up to the High Court, a
member whose privilege was violated, unless he was himself the
publisher could not seek redress from the judiciary.

For these reasons, it is suggested that “unauthorised” reports
of legislative bodies in India, -published fairly, accurately and
without malice are privileged in India.



AUTHORTTY OF THE SPEAKER IN AN INDIAN LEGISLA-
TURE IN THE EVENT OF CONTUMACY ON THE
PART OF A\ MEMBER*

BY
Mi. I N Mannas.

Research Scholar, University of the Punjab.

Legistators too are human. The pugnacious instinet in them
does not die when they enter a legislature,  In the heat of passions
and party quibbles, they often lose temper and halanee,  They
jutap up, shout, shake fists, and hurl abuses, books and papers.
Theve are cases when members crossed the floor, thumped and
slapped others and threw rotten eggs at the Speaker. Oyganisedd
anl unorganised, spontancous and pre-meditated, individual and
collective, dilatory tacties, filibustering  intervuptions,  obstrue-
ticns, have been frequently witnessed in various legislatures,  In
the Mother of Parliaments, besides  the famous cases of Mr.
0" Donnel, Mr. Parnell, Mv. Fuller, the Irish Republicanists and
the Communists; there are instances when the most cultured and
sober persons, like Lord Hugh Ceeil, Mr. F. I, Smith, and
Mr. George Lanshury, lent themselves 1o acl in a most disorderly
mdnner,

Provision in some form or the other is, therefore made in
every legislative assembly 1o meel with cases of contumacious
conduct.  The ultimate authority in matter of order invariably
rests with the Chamber itself.  But the president, being the chief
mstrument of a legislatuce in maintaining order, he is conferred
upon with necessary power to enforce his decision on points of
oider. This power varies from legistdture to legislature.

. In the House of Commons the Speaker either on his own
initiative or on ity being brought to his nolice, takes immediate
notice of all breaches of order.  Minor incidents are generally
concluded simply by the members desisting from the conduct, or
withdrawing the words objected to. But in case of a refusal to
withdraw offensive language or in events of insulting behaviour,
¢hstruction,  and disregard of the authority of the chair, the
speaker purishes the offending member by dirvecting him under
Standing Order 20 10 withdraw from the rest of the silting,  In

“A paper su‘]nn_i(h-d fo the Indian Political  Science  Con-

lerence, Fourth Session, Bombuy, December P94l —Junuary 1942.
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such extreme cases as a member persisting in his grossly dis-
orderly conduet or wilfully obstructing the business of the house
or his contumacy culminating in his refusal to obey the du"cctlons
of the chair, the offending members are named by the Speaker
and the matter is referred to the House. Thereupon the Leader
of the House moves that the said member be suspended from the
service of the House. This motion is put withoug ampndment,
svspension, adjournment or debate. If the suspension is agreed
to by the House, then the Speaker again directs the member to
withdraw, and if he still shows obstmafy even when summone‘d
under the Speaker’s orders by the bergeant-gt-:\rms, force is
resorted to after the Speaker has drawn the attention of the House
tc the fact of ils necessity. The suspension of the membe:
continues for the session, unless the House terminates sooner,
b case of uproar and disorder spreading to a (f()nsiderable part
of the House, the Speaker under 8.0. No. 21 adjourns the House
or suspends the sitting for a specified time."

Similar process is adopted in the legislatures of some
Dominions. The lower houses of Canada and* Australia in this
respect are almost the replicas of the House of Commons. The
Australian Senale permits use of physical force, thus differing
frem the House of Lords, which does not. There if a member
erters into the Chamber after being suspended, the President
orders the Usher of the Black Rod to remove him from the
Chamber.? The Council of State of Ceylon has a}lso a rule that
a speaker may use necessary force in .ordf;r to eject a member,
who would not otherwise withdraw at his dquctlon."

The practice on the Continent was dlfferent.f T!ler.el!he
rewers of the President of a Cha{mber n i{natterifohdxsmp mg
were usually limited to the Call to order. that prove
ireflective, the President appealed to the Chamber to .take more
drastic measures. In Germany and France .the Presidents had
power to exclude an unruly member. But ll.ke that of U.S.A.,
the difficulty was that the rulings of the presidents were always
cpen to appeal to the Chambers, so that a member suspended one
dey could move for the revision of the ruling the fnext da}y.
{lewever, in France the President of the Chfimbcr ? Depun}?s
took an action on 11th Noven?ber, 1~8805‘ agal]nStl'a (epll)ll‘y,'v‘v 0
catered the Chamber after being suspended by him.  President

L Lnteaduction to the Procedure of the Hlowse of  Commons,
by Campion, p. 172,

z Rule H2

38, ()., No. 101, Part 4.



a9 PoON. MATHAN

Ganhenta closed the teibunes and theeatened 1w close 0 again i
the deputy persisted i his action,!

The Authority under the Montford Reforms.

The situation in the Indian legislatures under the Montford
Reforms was caveredd by the Indian Legislative Rule No. 17,
which provided

(1) The President shall preserve order and have  all
powers necessary for the purpose of enforeing his
dectsions oy all points of order,

(2) He may direct any member whose conduet i< in his
opiion grossly disorderly 10 withdraw immediate-
ly from the Chamber, aud any member <o ovdered
to withdraw shall do <o forthwith and shall absemt
himsell during the remainder of the day’s weeting.
Ioany member i ordered w0 withdraw o second
time in the same session, the Fresident may direct
the member to absent himself from the meeling of
the Chamber for any period net lovger than the
remainder of the  session, and the member o
directed shall absent himself accordingly.,

(3} The President may, in the caxe of grave disorder
arixing in the Chamber, suspend any sitting for a
thme to be named by hiw.

e _— .
The rvspnnstlnhly of preserving order was, therefore, impos:
ed upon the President, and he was exclusi Ty vested with powers
enumerated therein 1o enforvee diseipline ¢ wng members,  Under
Rule 15, decisions of the President on all points of order were
fh-(:lm'('sd to be final, and unlike (he practice in the Continent and
in l\.S.«’\..,' the rulings were ot open 10 revision by the House.
I_’N' decisions of the ehair Tike that of England conld only be
diseussed on moving a substantive motion. :
. \\.’1‘ notice that <ub-section (2) of the Rule 17 gave a
diseretionavy power 1o the President to order withdrawal of a
nember, whose conduct in his opinion was grossly disorderly,
and that the member <o asked was required 1o leave the Chamber.
In case a member repeated the offence in the same session, his
Pi\[)ll)sl()n'\(‘()ll](,l be extended 1o the vemaining period of the
session,  The sub-seetjon (3) empowered the President to adjourn
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the House for a specified time if a grave disorder prevailed in the
House. But there was a great speculation regarding the implica-
tion of sub-section (1). The official presidents of the legislative
councils, almost all of them, held the view that under that clause
they could invoke the aid of police in expelling an unruly member.
Mr. Cotton, the first President (official) of the Bengal Legislative
Council, evolved a formula that a member contumaciously refus-
ing to accept a ruling of the chair should, in the first instance, be
ordered by the President to withdraw. If he did not comply
with the order immediately, the President should then send the
Seeretary 1o repeat the order. Should the member still decline
to obey, the President should then announce to the House that
such and such member had been twice directed to leave the
Chamber, snd twice had he vefused to do so. He should then
announce hat unless the offending member withdiew forthwith
the, help of the police would be requisited for. Mr. Cotton was
of the opinion that ordinarily a member at that stage would
withdraw voluntarily. But Mr. Keane, the first officiai President
of the U.P. Legislative Council, doubted very much, if members
would of their own accord, or with the intervention of the
Secretary, leave the Chamber. He thought that an adjournment
of the House in such cases would be more expedient, for during
that period the wiser counsels would prevail and the offending
member would be induced by his friends to desist from returning
to the House. Sir Frederick Whyte, the first official President of
the Indian Legislative Assembly, held very strong views on the
point.  He affirmed that a president should see that an order
once given was enforced at all costs. Personally, he was of the
opinion that he would be very loathe to order the withdrawal of
a member, but if he was constrained to issue such orders, hs °
would at once make it clear that he would not hesitate to employ
physical force to eject that member from the Chamber.' As io
the expediency of adjourning the House, he agreed that it might
with benefit be resorted to in case of a general uproai, or when
the House as a whole or a considerable part of it showed tendency
(o associate itself with the offending member. But on principle
he was against the adjourning of the House ‘merely on account
of the contumacy of a’single member. Sir Ibrahim Rahmat
Ullah, the first official President o'f the Bombay Legislative
Council, strongly felt that the.Pre51f_lent should himself ensure
pliance at all ¢Osts with any order given by him

i iate com .
immedia f any intermediary should be sought

and that no help whatsoever o
for that purpose.
I, 12
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However, the question remained merely an academic one.
The occasion to apply foree for excluding a member never arose.
After the case of Kumar Shanker Roy Chowdhury and others
vs.  The Howble Me. f1 . A. Cotton and others (1921 the
peesiding ollicers were anxious not 1o foree issues to such a pitch.
They thought that besides the dignity of the chair being involved
i1 going up to the courts, the police foree employed in the task
of executing their orders stood in danger of being indemnified in
events ol proceedings taken against them.

Modifications effected in by the Act of 1935.

The Government of India Ael, 1935, made substantial altera-

i ithe previous position in three ways.  First, the Act
transferred the powers of making rules from the
ir Council to a Chamber of a legislature.”
exerpted the speakers from the jur
respect of their presidential functions.®
ed to the legislatures the power of ¢
the authority to remove, or exclude
or standing orders, or otherwise be
Thus with respect to the diseiphi
rrovincial legislative chamber after 1937 derives his authority
from the legislature, and as such he is presumed 1o exercise it in
association with the House. So (he situation  created by the
contumacious circumstances in a provincial legislature is now
gcverned by the rules of the vespective  Chambers, which are
either newly framed in light of the S. 1(3) of the Aci, or are
merely a copy of the old rule No. 17, To illustrate, in the North-
Wesi Frontier Legislative Assembly authority to apply force is
given to the Speaker, ¢f. Part 4 of Rule 56 reads:

tions

Governor-General
Seconcly, the Act
isdiction of the courts in
Thirdly, the act conced-
onferring upon its officers,
persons infringing the rules
having in a disorderly manner.”
nary powers, the speaker of a

“If the member, who has been ordered to withdraw or
whose suspension has heen ordered by the
refused to  withdraw
removal by force.”

House,
the Speaker may order his

In the Punjab no new rules were adopted.  The Rule 77 was

to all intents and purposes a copy of the previous Rule No. 17.
The Rule No. 77 runs as follows:—

(1) “The Speaker shall preserve order and have all
3 Seetion 84, :
6 Section 87.

7 Section TL(3).
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powers necessary for the purpose of enforcing his
decision on all points of order. s

' ir ber whose conduct is, In
“He may direct any mem ‘ _ s

2 opinion, grossly disorderly to withdraw immedi

rom th .mbly and any member so ordered
}z 33}?1;25\/ [:l?z({{ndoyso _forthwilh and sl,lall al)t§ent
himself during the remainder of t.he d‘ay s mee :)r:lgd
1f any member is or(.lered to withdraw a SZ:;_: nd
time in the same session, the speaker may ir
the member to absent hlmself. from the meetllrllgs
of the Assembly for any .perlod not longer t. an
the remainder of the session and th(? merzl,bel S0
directed shall absent himself accordingly.

S 1 rave disorder
(3) “The Speaker may, in the case of grave order
arising in the Assembly, suspend any sitting
time to be named by him.

- SR TR this rule, however, came to light on
- é lie fulh;ir;pllfgélé)nvf}fen ltSwO members or being namedTiwly
the th Jan » s . from the House. e

Speaker refused to w1thdraV{ rom .
th(: Deplslt):aﬂk[:;athereupon ordered certain police officers to ejtfi;:t
Deputy Spes ; b A point of order whether the
forcibly the offending members. Pe f and whether the
. ies crmitted the application of physical Torce e war
rules p 1d legally ask the police officer to remove a mem
chair could legay ho justified the conduct of the Deputy
then raised. Th(()isehwt ?he] power of removing forgibly an unruly
Speaker presqmeli et dain the words ‘and have all powers necessary
member wésols[:i:)f enforcing his decisions on all points of ordeli;
for the purp d that the authority given to the chair under }slu -
They argue d 3 were independent of and supplementary to those
sections 2 an tion (1). For the justification of invoking
latent' in_the sub-lﬁec the Advocate-General advanced the theory
the aid of the }}1)0 lgiéued that as soon as a member refused to
of trespass. hamfi) er, he became a trespasser, and therefore as
leave the eron coald legally be asked by the chair to ie'movg
such, anyl.P ember. On the other hand, those, who objecte
the offem_mg orxf] the Deputy Speaker, maintained that is thedp:'}?é
lo the acu(fmthe legislature were governed only by tlllg -c}t; anname
cocdings 0 :stent with the Rule 77, the chair cou }f ” ert.l the
Rules; so conSld'ourn the House. They pointed O‘Et ;1 atllglgsl Act
a member or ac) ssume powers under S. 71(3) o tde i
Assembly was to a n Rule 77, which warranted no forcih

hair had to draw upon 1 ety of asking a police
the c] on.  As to the legality and PrOP“h); besides its being
e;(ﬁpu Slt(:) turn out a member, they held tha
oiicey
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4|(-my?‘:.nury to the dignity of the House and its members, the
vnlf‘rm;{ ‘in of @ nou-member was trespassing, and, as such, all
actions ol adrespasser, even performed jnaccordance with the
divections of the chair, were open o legal consequences. T
reply to the argument of the Advocate-General) they said thal
members did not attend the House by permission or by courlesy,
but by vight. Therefore, any violation of & vule on their part
could not deprive them of theiv vight of membership.”
, .ln fact, there is weight in the arguments of both the sides,
Cotsistent with the principles governing the interpretation of the
Statutes, it cannot be held that the subesections 2 and 3 merely
fl‘(-fn'uwl the authority conferred upon the chaiv by sub-section (1).
Paking sub-scction (1) 10 be independent of the sub-sections
.ln]lu.wmg <ubsequently, it can reasonably be presumed that it
implies all reasonable means for the enforcement of the decisions
of the chair, including even the use of physical foree | '”u-. I‘r-i‘l
bateh of the presidents in India, as we have seen l‘l)l]‘\'illt'l'i" lﬂ;v
employment of  police foree as a valid a s ‘
implementing their ovders of withdrawal.
So while the legality of the use of force may be acee feedd
the argument of the opposition was unassailable iuyen Ia( }7(«:})(;(‘;
lh(-.pnlu'("uﬂi('cr obeying the Speaker exposed h/imqt-‘H’ to l‘ l‘llll :'dl
actions, ”10 conclusiou, thevefore, 15 that Whl:l(‘ it \ 'He{"]d‘
seriously limiting the  authority of the chair to ass ‘r\l\”(l'l);
speaker under the Rule 77 could merely name  a n;tl;x:b(** ‘d' 1‘1
could not effect his withdrawal, it would be erring nn’lhu '.3 | :” (f
nvvr-(:nn(‘lden(':e, to presume that the employment of an url;ll::l(’):;l';l'
v person, inso far that it is not exphicitly san('liu;'il
faw, will be free from any legal difliewlty.  Undor ll” et
of 1935, a Speaker, of (‘()UT‘H‘(' enjo wy'. anily o o
legal action, but not lh,v, s :l ’ -J i o Pl
(‘:;Aisi()n_ , person who helps him to enforce his
,.“f(,,-}.l:.,n(.).:l(th(t( \11(1)( T,‘:::(,\ (’,l,[' (ll;]-({n:&)(; {\n‘ovmia(ml with regard to the
, s » Speaker i
the gm‘mh()rs, the Government in lh'(‘ Punlj;;ll:uvoll “;‘; f:i“["lfd;)“i“ 'l)y
}:(’glsli\li\'(‘. Assemnbly (Offices) Act (1939),éwhi[ch‘ 5aill}ll();‘is'(:sn{illt)'
e b e 0 S
S e one or more puty Sexgeant-al-arms. The duties
¥ rgeant-at-Arms - and  his deputies ave to attend on the
Speaker, to keep the doors of the Assembly Building and
execute the orders given by the Speaker.  For these -
they are authorised 1o enlist to their b

nd necessary step for

' purposes
aid such number of the

~ 17, I . )
The Panialy Legishngipe Nssermbly Debates, Vol 7. 1949

" the reputation of a Chamber.
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servants of the Crown or of the Assembly as they may consider

necessary.

The operative part of the
upon the chair a wider and e
empowered to ask the Sergeant-
if he infringes a rule of proc
disorderly manner. Under the o
ly conduct, with a definite meanin

offence. ‘ ) ) i
There are several instances in India of members behaving 1n

o disorderly manner, but the 1939 incident of the Punjab
Assembly marks an end to which an unruliness of a member under
provocaling circumstances can develop. That unfortunate
incident serves as an eye-opener to other legislatures. In the first
place, it proves the rule tha? the speakgrs_ must not only be
impartial but be above all suspicions of I)artlal}ty. In the second
place, it shows that for the maintenance of parliamentary decorum
and the preservation of order, the hands of the Aspeaker must be
«trengthened. The Speaker has an important role to play. He
is to conduct the proceedings in a manner that r_le}ther the minority
is deprived of its rights and opportunity to criticise thg policy and
the measures of the government, nor the government is Hrever}ted
in its task of obtaining legislative sanction for 1ts administration.
Therefore, his authority must necessar.ily be wide and .ample, or
else the disorder in the legislature will cause suspension of all
islative activity. ' ‘
leglqlit is no reﬂthion on the dignity anfl prestige of an Indian
Legislature, if a Sergeant-at-Arms  waits upon the Speaker or
enforces his order in event of contumacy on the part of an oﬂ“enc‘l-
ing member. The wilful contempt of the authority of the chair

1 ium do not enhance
. frequent breaking out of pandemonium .
and e ot If the minority has any serious

it may well nigh resort to moving
a censure motion against him rather than it shoul.d choose to
Jemonstrate its lack of confidence in him by challenging and dis-
regarding his authority. Such incidents set dangerous precedents
for the religious minority e}nd the reactionary groups to clog tl.le
legislative machinery. it js true that the trouble is }f}herent in
ol tion: for as long as the hatrogeneous composition of the
;2; Ssllat\:ljres a’n d the fundamental differences in the pogtical.ﬁ)artieﬁ
continue, cleavages and clasl?es would not ((i,ease. ] gtftl .su}cl
time as our legislatures get 1’}d of these fun .aff“e“tt‘“_‘ e ec:is,, :he
present legislative bodies in India must function an e

legislators must discharge their obligations to their constituents,

Act is the 4th clause, which confers
lastic authority. The Speaker is
at-Arms to remove a member even
edure or otherwise behaves in a
1d rule, only a grossly disorder-
g attached to it, constituted an

grievances against the Speaker,
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So if meanwhile healthy practices
root in India, the present legisl
be, will certainly )
parliamentary

and conventions take a firm
, alures, however defective they may
ave the way for the successful func

way tioning of
government in future India, i

POSITION OF THE FEDERAL COURT IN THE CONSTITU-
TIONAL SYSTEM OF INDIA

BY
Mr. AxniL Cuanora MoiTra, MLA,,
Rajshahi, Bengal.

According to Prof. Dicey, federalism means legalism, i.e.,
the predominance of the judiciary in the constitution. The Court
in a federation becomes the pivol on which the constitutional
arrangements of a federal country run. The bench in a federa-
tion determines the limits to the authority both of the government
and of the legislature and its decision is without appeal. Hence,
as Chief Justice Marshall in the famous case Meyers vs. Limited
States points out, “The Bench of the Judges is not only the
guardian but also enactive of the constitution. . The Joint Parlia-
mentary Committee, it is urged, also bears the same view in its
proposal for the establishment of a federation in India. Besides,
the importance of the Federal Court in India arises from the fact
that the Federal Court will not only interpret and protect the
rights of individuals, Provinces and the Centre but also of Indian
States which are semi-independent and outside British India that
require to be protected and interpreted. This Court assures the
Federation as well as the constituent states of an independent
field of governmental activity and “restrains the two sets of
legislative and executive organisation from transgressing the
sphere appointed for them in the constitution.” The aims and
ideals for which the Federal Court has been established has been
very succinctly put forward by Chief Justice Sir Maurice Gwyer
of the Federal Court of India in his augural address of the
Federal Court: “The Federal Court is significant for two
reasons,—firstly because of the unifying influence of the Central
Judicature and secondly because the establishment of the Court
implies a recognition of the fact that a new and perhaps the final
stage of the constitutional evolution of India has begun. This is
the first all-India Court of law and we may see in the Supreme
Court of Canada and the High Court of Australia, no less than in
that great tribunal, the Supreme Court of the Limited States, the
powerful forces which such a Court is able to re!ease and direct
and the far-reaching influence which it may exercise upon history
and fortunes of a state, It becomes at once the crucible on which
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the flux of current and political thought is tested and vefined and
the anvit on which the more stable and permanent elements of
that thought are hammered into shape, 1o take their place in the
armoury of ideas which ecach generation seeks 10 solve itx own
problems or at least 1o make easier the path of its successors,
The time is not ripe for the ereation of a Central Judicature of
this kind Independent of governments and parties and
unaffected by the vicissitudes of policies, its primary duty is to
interpret the constitution and in the absence of an impartial and
independent arbiter, might inflane passions and even issue in
violence, A second and not less important duty is one to which
the Court in its interpretation of the constitution might be inspired
by an enlightened liberality. It will always be our endeavour to
look at the constitution of India, whether in its present form or
in any other form which it may assume herveafter, not with the
cold eye of an anatomist but as a living and breathing ovganism
which contains within itself, as all life must, the seeds of future
growth and development. . (Federal Court Report, 1939,
Vol. I, pp. 1—8.)

In making provision for the establishment of the Federal
Court, the Government of India Act, 1935, follows the precedents
set by the Constitution of the Limited States of Amevica, Australia
and, to some extent, procedure set out hy the Supreme Court
Procedure of Germany and Switzerland. In the White Paper, the
proposal was made that there should be established a Supreme
Court to act as the Final Court of Appeal in British India from
the Provincial High Courts in matters other than those falling
within the jurisdiction of the Federal Court. The object was,
however, to limit the right of appeal from Indian High Courts to
the Privy Council. But there were raised the objections that the
establishment of a Supreme Court would mean an unnecessary
and unjustifiable expense. The Joint Parliamentary Committee
did not recommend the proposal for the establishment of a
Supreme Court which would be independent of Federal Court as
there would be overlapping jurisdictions. The establishment of
the Court of Appeal was desirable and could be convenienily
effected by an extension of the jurisdiction of the Federal Court,
Such a Court would sit in two chambers—the first dealing with
the Federal cases and the second dealing with British India
appeals. The two Chambers would remain distinct though the
judges of the one may sit in the other. The recommendation of,
the Joint Parliamentary Committee has been given effect to in
section 206 (S. M. Bose, Working Constitution of India). Thus,
according to section 206, the Federal Legislature has been given

POSITION OF THE FEDERAL COURT o7
powers o enlurge, by Act introduced in the Legislature with the
prewious sanction of the Governor-General in his discretion, an
appellare. jurisdiction of the Federal Court, so as to make it a
Final Court ef Appeal from High Courts in ordinary non-
constitutional matters, in substitution for the present right of
appeal to the Privy Council and to empower it to hear appeals
in Civil cases from High Courts in British India without any
certificate.  But in such cases the amount or value of the subject-
matter of dispute in the Court must be fifty thousand rupees, or
such sum not under fifteen thousand rupees as the Act may
specify, or the judgment, decree or final order must involve
directly or indirectly property of the like value or else the
Federal Court must have given special leave to appeal.

Various writers on consigtutional law of India have given
various kinds of jurisdictions of the Federal. The Act, however,
specially mentions two  kinds  of jurisdictions,—original .and
appellate, and others are placed under miscellaneous jurisdietions
or, to follow the logical division by Dichotomy, jurisdictions which
are neither original nor appellate. In the first place, according
1o Section 204, the Federal Court shall have an original juri§dic-
tion in any dispute but even the following constituent units—
(@) Federation Provinces, (b) Constituent States accepting Federa-
tion by the execution of the Instrument of Accession and under
Section 6(5) and schedule II which are however known as
“Protected Provisions.” The original jurisdiction involves matters
relating to the interpretation of the Government of India Act,
order-in-council thereunder or Federal laws or determination
of rights and obligations thereunder. But with regard to Native
States, the jurisdiction of the Federal Court has rather been cur-
tailed. Under Section 204 (1) the said jurisdiction shall not extend
to any dispute which concerns the interpretation of the Act or
order-in-council or any power vested in the Federation by the
Instrument of Accession. Sub-Section (2) of the said Act further
points out that the Federal Court shall not pronounce any judg-
ment other than declaratory judgment. Thus, we find that the
original jurisdiction of the Federal Court is much more limited
than that of Australian High Court. The High Court of Australia
has original jurisdiction in matters arising under (i) treaties,

(ii) as affecting consuls or (iii) representatives of states in
which the commonwealth or any other person is a party.
Secondly, the second class of jurisdiction relates to the
appellate jurisdiction of the Federal Court. Sections 205-07 of
the Act deal with the appellate jurisdiction of the Federal Court.

The Federal Court, according to these sections, will hear appeals
F. 13 )
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from cases decided by the High
Federal States volving  mallers
called constitutional questions,

Cowrts in British Tndia and the
what may be compendiously
But in these cases, o special
certificate is to be granted by the High Courts that it involves a
substantial question of law as to the interpretation of the Act,
er order-in-council made thereunder or the extent of legislative
and executive authority vested in the Federation by virtue of the
Instrument of Accession of the State or arising under an agree-
ment under Part VI of the Act relating to the administration of
Federal law in the States (Prince vs. Gaguan 8 App. Cas. 103,
Raghunath Prasad Shingh:
R54. Ind. App. 126). :
In the third place, the Federal Court shall have an advisory
jurisdiction like that possessed by ®e Privy Council under Sectjon
4 of the Judicial Committee Act, 1833, which provides that on a
reference by His Majesty to the Commilteé of any matler, the
Commitee shall hear and  consider the same and  shall
advise His Majesty thereon but in case of India the Governor-
General is at a discretion to refer any matter 1o the
Federal Court.  Thus Section 213 says, “if al any time the
Governor-General thinks that a question of Taw hax arisen or is
likely 1o arvise, which is of such o nature and ol such public
importance that it is expedient to obtain the opimion of the
Federal Court upon it, he may in his discretion refer the question
to the Federal Court for consideration and the Court may, after
such hearing as it thinks fit, veport to the Governor-General
theveon.”  His Ixcellency the  Governor-General made  first
special reference (o the Federal Court under Sec. 213 of the
constitution, relating to the legality of the Central Provinces and
Berar Sales of Motor Spirit and Lubricants Taxation, 1938
(Federal Court Report, 1939, Vol. 1, pp. 18—36).
plain meaning of the Section 213 appe
General without consulting his minj
he chooses, while the King in referring any question to  the
Judicial Committee acts on  (he advice of  his
Reference may be made here 1o the i
Judicial Committee in Attorney-Gener
General, Canada, on g
Parliament to obtain by di
Court of Canada on impor

ves. Pratapgar Deputy Commissioner,

Thus, the
ars to be that the Governor-
sters can refer any uestion

ministers,
nportant observation of the
al, Ontario, ps. Attorney,
similar provision an Act of Dominion
rect request answers from the Supreme
| tant questions of law and fact. Ij was
objected on behalf of the provinces that the Act was ultrq vires
‘while holding that it was intra vires, the Judicial ( ’
dealt with at length the objections made as to the
such reference to the Supreme Court, In 1935,

.ommittee
impropriety of
at the Dominion-
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' i S nada should have the
Provincial Conference, it was held that Ca

ther Dominions to amend the constitution and

same power as o vinces and the Domi-

thus the age-long conflict b?tween the Pro
Iliollsﬁ%ﬂ;ﬁ;;l}fl;() :: gélgiilgatreitgin of appeal to t?‘edP{ivin%?lx;ilc;};aii
lias been provided in Section 200 tgatbthethee f{li;h ourt shall
hear appeal in such cases o 'demd(;) tge Act of the Federal
British India as may be prescnbicélﬂuey e biectmatier mus
LOgi_slalure- ‘leie l'lf :z:n;r (;f)t less than fifteen thgusand. I‘}lllpeﬁs
b lhouaans )ecilfy. This is the only matter in whl((lz tl?
I o Acﬁ nf]‘a{aulu'e has the right to make amendments under the
f‘cdziﬁnes?ff India Act, 1935, Itis hereﬂirlltelr.estmigt htorz;;r;;c)laiz
e positi inions wi ofl India w
the position ! g:1£ﬁ1mlllglsorl‘)2;:;{] ;ﬁatalppea}s inDcrir‘ni.nal ca::;
ikewis - civil cases if the Dominions
a)n‘d (':Ul.l}(.l (L{)Ool)lcklzvtvehfo fl(l)llat (Llrr(lll The Irish Free State lals, seIlJtle::}
va}\n'blw g() (l)f the Irish Constitution and as dccxﬁe(l )il F(iz d
gl};m:kly .in Movre and Others vs. Attomeyi(;‘enele;lElﬁofllt1 ee S ::V | Free
;Lulc has barred all appeals. South A 1;*mta\ t s the power 1o
} How the example of the Free State.  bu fill Divi’sion el
5 ht of appeal from judgments of the Appellate Diviston of
oo Court under Colonial Courts of Admira tyh L, 1890.
The Austr }ian Commonwealth can bar all appeals that lie o
T‘he f\l}Stlé‘lﬁi) authority of the Imperial orders-in-council un fir
Siw“,} (l(:(ullils C ?)mmittee Act.  Newzealand COFI%V ba:‘ ?}llst:f')pei i
s Parliame 3 ' statute o estm . :
N ]”d"l]lflff‘lt;:la“;:ci‘;ht:) o?tlsg));c;{‘efx‘om judgments of ?h? Supreme
p‘rcscnl, 'l ML' saland in all civil cases involvx_ng a minimum surln
Court o N'ewllltihere is no restriction of special 'l'cave to apptlea. n
o s tel in case of India, there is the 1'1gh§ of apﬁ)ea sle :
But unfor.lun'avo{ving constitutional questions and in lsch (;:'iial
f)nyl o atl;rf :}r:e Federal Court or by special leave of fluiheu }1{ Y
C}(;mcr;‘?tetee. Finally, appeals from the decmonls : (()) e e
Courts in cases where there is no right of appea

Court will lie to the Judicial Committee of the Privy Council

! : ial leave. ) .
eltherF?;{}?la_ rlggts ii:afrssefﬁz executive authority of the Federal
LyLney,

jtuti he U.S.A., the Supreme Court
Court unde:r thle cl?n(s,:u;;lginvigfl;l citizens. But in Switzerlattllld
operates dll’eC[}}’] ll;ederal Courts do not operate upon he
and_ (.}erman.y‘,' t ? The American Courts possessing a hierarchy
indnfuh!u‘l ?xhu’,ﬂ:rts and officers are egulm)ed with powers
Oifﬁ .Jutllf;acorﬁggl obedience to laws embodied in the Constitution
efficien

appeal cases.



100 AKUIL CITANDRA MOITRA

:),"‘ in .(h«-l (lungn'ms. But under Seetion 201(2), the Federal
({(')Zi!lfl”:::): lt (‘}(:l‘('l),\(' ,“‘ (v)‘l‘lgl’lléll jurisdiction ¢an pronounce only
e ,(,.. I) Judgments. Section 209(1) says that when it allows
:1 ) )‘05”}'&’1‘: Ill ‘ls o remit the case to the court from which the
‘]Eul' | \‘\ d.] wought with a declaration as to the deeree or order
l*'«*(lm‘u]“ ('Io:::?’l(jl courl shall  give effect 10 the decision of the
. [.‘?,I,l\lllll,,{'.‘:.“]‘::,-(l.:,,\l\;j,),‘;lI(‘%‘ ;)1 |nx‘ff(; Illml there ix no }lil'(?(‘l pmvi-
The corcttin aet 0! |( deral Taws un(.| m'(lvrf in llu_‘ States.
given effect 1o by lh‘\‘[} (j‘ . ]‘t‘d(‘!‘almn " l.h(. States ix 10 he
Promeu s (:m'()} [h‘(; Rl;t[:\ f.’\r(,'(?(‘)l‘(llllg to hoclmn. 86 of the Civil
from the furiedietio X 1‘0 a i\l‘ah* Is exempt in British India
(,(,\,‘.,.,"”,_LP ll n} of the Courts except with the assent of! the
and I\luhurlui?l((l)(t" i;'“"{"lf“l“i“( as ()lt'ci«lv(l in Statham ps. Statham
Zahore (P (‘”MK:[ 0;(:1 ({ )‘]2' PD. 92) and Miglull »s. Sultan of
and 11, the Rl‘ll(’l; oi - :"“";‘J'(,usm on l‘ul('rn.uti(.)lm.l Law. Vols. 1
Britain,  Henee huvir;:r > [;l‘l‘(r- l'hl(‘.\'t'mpl Irf)m jurisdiction in Great
the States and in the nfm‘n( fH'(l“f f‘t“ . lme”lal‘ eatly oo 'Of
i the States. (e ol ,i ‘;( 0 ‘v(lcra! agency (l.nfccl]y operating
orders of {h(‘ e ‘);‘n(( 10d of sgcurmg‘llm object is to gel the
Agencies anl 1l ‘iglll ‘\] ‘c*nlur(:('(l in the States through the State
concened (St ‘)0] M "“"‘f' by Letters of Request to the Rulers
upon the Re oo m H'l). ”1u.~' 'thc .Pedc.ral Court ean  look
risdietion e (lls ministerial officers in this respeet, may claim
afler the ](.“(,(.l ; l(l'm and compel them o dn. their duties.  But
Court lnso; u“l :)1 {('qu\("st h|a§ been  transmitted, the Federal
Siate o s power and is absolutely at the merey of the
“0“5./‘”-;(1‘_;, lillth ‘}j'e‘(y'ral ‘(‘:uurl has some miscellaneous fune-
Federation w(illl 10.“1m s, clvil und' criminal, throughout (he
of the Ferlor 1 ).oun.d to recognise and enforee the decisions

¢ lederal Court as binding upon themselves.  Powers for
allending persons and discovery or production of docume l.' and
1‘0r dealing with contempt of court have heen (-(m[‘(.,n.([n ) di:(
Federal Court to grant remedies.  Besides, the F\]l.u.ll?-t?
hz}s the right to hear appeals from the dv(';s'ions‘ (E (,r(;{' Hour
tnb}ma! and from the decisions as to the am()){nkll f : . a‘ 0 anlwz}.y
bution in lieu of corporation tax |'Sccli(>11 1.39(3)0] pules” contrt
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The purpose of this paper is to examine the 1
of the powers possessed by the Indian High Courts
wrils of certiorari and prohibition.

\. The Writs of Certiorari and Prohibition and their
objects—Originally these writs were the principal Instruments
by which a Superior Court in England used to control an inferior
Court of Record.! But in recent years the Courts of Law there
have taken the view that the writs can also be directed to rectify
an error of jurisdiction on the part of the Executive Authorities
who are by Statute or Charter entrusted with a judicial function.”

1. The Position in India—In India the High Courts have
inherited the power to issue the writs of certiorari and prohibi-
tron from the Supreme Courts which were by their respective
Charters’ empowered to exercise all such jurisdiction and
authority as the Court of King’s Bench in England could. The
natwre and extent of this power of the Indian High Courts were
considered in a number of cases. In Nundo Lal Bose vs. The
Corporation of the Town of Calcutta® Garth, C. J. observed:
“The authority of this Court to remove the proceedings of

* A paper submitted to the Indian Political Seience Con-
ference, Tourth Session, Bombay, December 194l—January 1942.

1 See Halsbury's Laws of England, Vol. 9, p. 838.

2 This change in the purpose of the writ has bheen brought
about by an elastic interpretation of the word ‘Court’ which
according to a recent decision (Rew. v. Electricity Commaissioners
(1924), 1 K. B., p. 171) includes “‘any body of persons having legal
authority to determine questions effecting the rights of subjects,
and Dhaving the duty to act judicially.”

a Tide the Charter for erecting a Supreme (‘ourt of Judica-
frue at Fort William in Bengal, dated 26th March, 1774; alswo see
the Charter of the Supreme Court of Madras, 26th December, 1801,
and the Charter of the Supreme Court of Bombay, 1823.

s (1885) 1.L.R., 11, Cal., p. 275.
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ferior Courts in the  exercise  of  their judicial functions
I~ umlnuhlv.d. It i< an authorily derived from the old Supreme
v("mn'l, and s similar 1o that which was exercised by the Queen’s
Bench in England.”  In the case of In re Naturajan [ver® the
Madras High Cowrt admined by implication that it possessed the
power o issue the writ of certiorari,  But the trying Judges
differed on the question whether such @ writ could be issued on
an .'mlhur.ily_' exereising Judicial functions in the Mufissil areas.”
l”. lh«“upmmn of Sundara Ayyer, J., the power of the Madvas
High (‘“_lll‘l to issue the writ was limited  within the  territorial
houndaries of it~ original  Civil Jurisdiction, and therefore, he
held that *this Court has no power Lo issue the writ on an oflicer
outside Madva="  In support of this contention he  referred
among others 1o clause 8 of the Chacter of the Supreme Court of
Madras, 1801, which authorised the Chief Justice and the Puisne
Judges of the Supreme Court of Madrax “to have such jurisdiction
and authority as our justices of our Court of King’s Beneh have
and may lawfully exercise within that part of Great Britain
called England as far as circumstances will admi,” and then
observed s “The objeet of clause 8 was 1o confer certain spect-
fic powers on the Chief Justice and the Puisne Judges . . . Each
one of the Judges is a Justice of the Peace, and posseszes the
powers Taid down in clause 8, and the powers consist in the juris-
diction and authority which the Justices of the Court of King's
Beneh had at the time, apparently as justices respectively and not
b T e it o s e
S e l,,l,lv. of the. .«:u'o ol King's Bench severally h'ud

S8 wril ol certiorart either under the English
Common ‘ Law or undey any  Statute, so the Chief Justice and
.4l‘udg<-:\- of the Tligh Couct of Madras had no such power.
Sadasiva Ayyer, L, however vead the velevant stalutes in a differ-
(,‘)lll manner, and was unable 1o agree that clause 8 of the Letlers
lulu‘nl of the Madvas High Court conferred powers on the Chief
Juslwv and Puisne Judges in their individual capacily and that
it was not ‘illl(flldcd to give them powers as conslituting  the
Supreme Court,®  He referred in this connection to the constitu-

AN LR 36, Mad.. p. V2

“ . : . . .

| Although their Lordships disagreed on this issue they were

mammous that the caxe under consideration was not n suitable case

for issuing the wril. ‘
i Lovdslip had, pre ; i i

. : ady preswmably, in his mind the Pro<ideney

Town of Madras. ‘ Presideney

S See (L913) 111, 36, Mad., p. Y1,
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tional poxition with regard 1o the issue of a writ of habeas corpus
and then said: “The writ of habeas corpus when it is issued by
a single judge or beneh of judges is issued because the judge or
judges form the court for that particular matter, and I am,
therefore, clear that the writs of certiorari cannot be put on a
different footing from the writ of habeas corpus, and if the writ
of habeas corpus can issue into the mufissil by the powers vested
in the Supreme Court (and inherited by the High Court of
Madras) under clause 8 of the Supreme Courts’ Letters Patent,
the writ of certiorari can also run in the mufissil under the same
powers.”” In his Lordship’s view, therefore, “the power to issue
the writ of certiorari to quash judicial proceedings passed by
persons in the mufissil does belong 1o the High Court though of

course  the power should not bhe invoked except in  very
2210

extraordinary cases.

While we consider that the way in which Justice Sundara
Ayyer attempted 1o distinguish between the Supreme Court on
the one hand and the judges thereof on the other was highly arti-
ficial and extremely far-fetched, we cannot but note the anomal-
ous position with regard to the High Court’s power to issue the
writs. [u the absence of any definite ruling the question of the
territorial limits of the High Courts’ power to issue the writ of
certiorari remains still uncertain. It appears that the Bombay
iligh Court too held “that it had power to issue a writ within its
original jurisdiction.”"!

In Besant vs. Advocate-General of Madras'* one of the main
issues considered by the Privy Council was whether the High
Courts in India, specially, the High Courts of Bombay, Madras
and Caleutla, possessed the power to issue the writ of certiorari.
There it was contended on behalf of the Respondent “that there is
no power in the High Court (of Madras) to issue a writ of
certiorari or alternately that the provisions of Section 22 (of the
Tndian Press Act, 1910) forbid recourse to this writ in cases which
come under the Press Acl.”  As to the first point, their Lordships
held “that at any vate the three High Courts of Calcutta, Madras
N S /'])/-(]., 1. 92
10 Qee ibid., p. 93, Although the learned judges differed on

“ This rather acndemic though important question,” they agreed
11 the wther points and therefore they dismissed the petition.

on a
11 See jhid., p. 81, where Sundara. Axver, T., referred to some
: M !
cases decided by the Bombay High Court.

12 (1920) T.I.R., 43 Mad.
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and Bombay possessed the power of dssuing the writ,”" and thal
abthough the Cniland he Criminal Procedure Codes [)I'()\'ill(?({
for 11135[ cases a much maore convenient remedy, their Lordships
were “nol dispozed 1o think that the provisions of Section 435 of
‘}10 ("m}““al I}.r“""‘lu"(‘ Code and Section 115 of the Civil Proce-
(ure _( ode of 1908 ave exhaustive,”  their Lordships could
Imagine cases, though vare ones, which may not fall under either
of ll.l('su Sections”™  For such cases their Lordships did ot
('nnrruh'n.' “that the powers of the High Courts, which have inherited
the ordinary or extraordinary jurisdiction of the Supreme Courl

v 1ssue s of certiorar .
,;wqyaal:(.' writs - ob - certiorari, can be said 10 have heen 1aken
< < .

()n.lhv second paoint, their Lovdships observed “Even were it
I l)f' suu.l that the order was of that quasi-judicial kind 10 which
cerliorari has sometimes heen applied in kngland or in India,
I.hvil’rvss «%('l may quite reasonably have intended to take it away,
ilil!igllll(:r:tl\ Ill;'\.;‘:‘.::.\]“;llV\:h):)‘[}l{lll (:[.T(’(,‘,}l .sh(;u]d not he giv(.‘n ta its
Sect et i l)‘(,”)( ’n‘ (' 1were uvll the releyvant sectlon, z:e.,
ection 22 of the Press Act did not expressly say that the High
Courts’ power, if any, to issue the writ of certiorari, was thereby
lfn]'((*rx away. It simply laid down: “every declaration of for-
feiture purporting 1o be made under this Aet shall as against all
persons be conclusive evidence that the forfeiture therein referred
s, e ey o

' heation as aforesaid .,

. ](.;;t((.(.(l,}l]:)l:-lg()l[(') :h(:l(l"]nlll\ly (]vim{“” l'h(‘!‘l the High Courts in Inglia,
from the Supreme ('nurl: ;hv " ld\h. e "Bombay, have inherited
! ourls power lo issue the writ of certiorari
in extreme cases nol covered by Section 435 of the Criminal
]"l‘(wu(hn'l? .( aode and Section 115 of the Civil Procedure Code.
Iy S s o e i oemed el
evidence that it has heen in‘ a(':'((;:')('ll'(l:lr':t( ':lml‘l h‘: (‘”“(']“f'vc
decision challenged in any court.” | \‘lu‘Lh (‘ YWl" e or s the
here, is againgt the Fnelish n"u"liwl' the ) }‘“ S e Al
shall be issued exeept wﬂe'n lhlv ‘mwu‘ \ ld'l‘ ‘l ]‘."\v"‘ll of certiorart
s e i o assue it is taken away in

W See ibid., p. 159,
' See ihid,

45 See Malsbury? )
Nee Halsbury's Laes p . X ;
author obrervos: (ot of England, Vol. 1X, p. 861, where the
auihor observes: ritorare can only be taken away Ly express
pomative words. ils not h:\;k(-;n away by words which diveet {hat
alters shall bhe “finally " deteymined” in the inferior
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In the case of Venkataratnam v. The Secretary of State for
Indi« in Council'® the High Court of Madras, which was asked to
issue a writ of certiorari on the Governor of Madras-in-Council,
admitted that, subject to any statutory restriction, it possessed the
same jurisdiction in certiorari as the Court in England."™ Now
Section 106(1) of the Government of India Act (1915) exempted
the Governor acting alone or with his ministers and Council and
the Governor-General-in-Council from any jurisdiction of a High
Court in its original or appellate capacity. Consequently their
Lordships held that “the High Court of Madras derived no
jurisdiction or power over the Governor of Madras and Council.”
In this case the question of the territorial jurisdiction of the High
Court to issue the writ of certiorari was raised again. It was
suggested “that the wril cannot be issued outside the limits of the
cily.” But Subba Rao, J., held that “the jurisdiction possessed
by the High Court in the matter of certiorari is supervisory or
corrective and, on the English analogy, extends over all inferior
tribunals amenable to its authority.'®

In the case of In re National Carbon Company Incorporated,'
it was contended that clause 21 of the Charter of the Supreme
Court “empowered and authorised” it “to issue a wril or writs of
mandamus, certiorari, procedendo, or error,” and “that there is

court, nor by proviso that ‘“‘no other court shall intermeddle’’
with regard to certuin matiers as to which jurisdiction is conferred
on the inferior court.”  We may also refer in this connection to
the following statement of Seshagiri Aiyar, J., in Annie Besant
In re: Tt is now well settled that unless the power to issue a
writ of certiorari is expressly taken away, it inheres in the Court.
It was theld in £. v. Reeve, (1760). 2 Burr., 1040, that the writ
being one for the Denefit of the subject, cannot De taken away
without express negative words- . . . . The English Judges have
been so jealous in preserving this right that they have held thal
even when the legislature provided that certain matters shall be
finally determined by an inferior court, the Court of King’s
Bench was not powerless. . . .. Moreover, even ifi the right is
taken away, the High Court can interfere, if there has been
a want of jurisdiction in the inferior court.”” (1917) M.L.J.,
Vol. 32, p. 169. In The Queen v. The South Wales Railway Co.,
(1849), 13 Q.B., 988, Coleridge, J., held that where want of juris-
diction was made out the statutory prohibition did not apply and
the inherent jurisdiction of the King’s Bench was unrestrained.

16 (1930) 1.1.R., 53, Mad., p. 989.

17 Por Subba Raoe, J., at p. 998—1 bid.
18 See ibid., p. 1000.

19 (1934) I.L.R., 61, Cal., p. 450.

F. 14



106 A. K. MUKHERJEF,

nowmention of any awhority o issue o weit of prohibition,” and
Further that “theve is no yecord of such a writ ever having in facl
1.:.<uv(| ' from the  Supreme Court o the Iigh Court.,”™  But
[ un«-l,.\‘ruh:'v, Lo did not accept this argument. The first reason
for lns' Lordship’s having given that decision was that “the drafts-
mzm.\'h.m of the Charter ix open 1o eriticism, and it may be thal
there is here an instance of omission through oversight,™" The
sccond reason was that his Lordship could not agree that “the
lngiage of clause 21 can be ased 10 contro) the language of
clanse 1 (of 1he Charter) in the manuner suggested,” and that “it
would need far more divect Language 1o convinee me (his Lord-
Hll‘lp) that it was intended by clause 21 10 exclude, from the powers
of the Court of King's ™ Beneh conferred on the new Court by
clause 1, lhf‘ power o issue a writ of prohibition,”™ |

L. Conclusion and Suggestions.—The cases referred 1o in
lll('.[)‘t‘(‘('('(l.lllg pages discloxe certain anomalies in the present
posttion with regard 1o the power of (he
sue the writs of certiorari an
o issue the writs in the ease

Indian High Courts to
[ prohibition. First, as the power
) of the High Courts at Caleutta,
|r‘nm|)a_y H”." Mf“'“'" has heen held 1o have been derived from the
Charters of ”'_"“‘ respective Supreme Gourts of Caleutta, Bombay
“”fl Madras, it s «qu‘l)lf‘ul whether these High Courts which are
2(‘)1 the (h'.\‘(ft‘lldill.ll.\ of the Supreme Courts, have  this power.
Secondly, even with rew
and Madvas Judicial

e . opmion dilfers as to whether the writs can
woassned  ontside

o e | the tervitorial limits of the Original Civil
.“msf ll"'“”“ (‘»f cach 'Ihgh Court. Thirdly, although we admit that
e ruling of ‘lh.u Privy Couneil is law on the poinl, there is a wide
divergence of judicial views as to the wording_of the law which
would be adequate to take a qay the power 1o issue the writ where
such a power 18 vested in any High Court.  The Judges of the
T}Ta(lras High Court themselves could not agree™*
Section 22 of the Indian Press Act, 1910, deprive
20 See dbid., pLo60,
2USee dhid. L 460-61.
= We mav refer i Is ¢ Wil ) ]
A ]f' n this 1(}1\!1!(‘(1()11‘11) the following statement
ol ]"”". ind nntln‘ng' - Seetton 22 of (he Press Aot
1:1 : \(‘-’.m\w said o I]m\"ev deprived the High Court of {his lv)(»\ver”
”]‘]”( lll.” A Ru]n‘m‘, O.CT Madras High Courl. T am of opinion
('l‘,i‘i‘)'\|'1m|"(|m of T'-wh_m‘l WA s nob open to us (o sef astde the
. restdeney  Magistvate's ardor’— o an ey
o idenes Mo shrate’s ardim per Anvling, 0“1 am
| g AN C2 s not taken nway e right™ ({o iss
the wril o PO ~ et Seala Vv n': (to 1ssue
bere oty - oot Avar, Jo The yeference
; ) ML Vol 32 pp. 168, 164 i} i
, » o= PP 10d, 164 and 169 respectively.

as 1o whether
d the said Court

gard 1o the High Courts at Caleutta, Bombay.

TIIE INDIAN INIGH COURTS 107

of the power o issue the writ of certiorari; and the Privy Council
took a view of the question which, it is submitted, was contrary
to the English practice in this regard, specially in view of the fact
that the power possessed in respect of such malters by the Supreme
Court under the respective Charter was similar to that of the
Court of King’s Bench in England. :

In view of the extreme importance of these writs as instru-
ments to keep the Executive Authorities vested with judicial power
within the bounds of their Statutory authority, it is necessary that
these anomalies should be removed and that the High Courts in
India should be given the power to issue these writs by specific
legislation to that effect. There is no doubt that Section 115 of
the Code of Civil Procedure and Section 435 of the Criminal
Procedure Code confer upon all the High Courts in India the
power lo issue orders somewhat analogous to the writ of certiorari.
It is also admitted thal these two sections give a convenient remedy
against unlawful assumption of jurisdiction by the inferior
Courts.  But the power of revision and control given under these
sections is applicable in respect of the proceedings of the ordinary
Civil and Criminal Courts only,” and is not available against the
Executive Authorities performing judicial functions. The need
for necessary legislation is therefore imperative.

In this connection we may mention that in England, too, a
slatulory basis hds been given 1o the power of the High Court to
issue these writs.  This has been done by one single section in
the Administration of Justice (Miscellaneous Provisions) Act,

2 Py Seetion 115 of the Civil Procedure Code the High
Courl is authorised to “Call for the record of any case which has
heen, decided by any Court subordinate to such Iligh C'ourt and in
which no appeal lies thereto and if such subordinate Court appears
(a) to have exercised a jurisdiction not vested in it by law, or
(b) to have failed to exercise a jurisdiction so vested, or to have
acted in the exercise of its jurisdiction illegally or with material
irregularity the Iigh Court may make such order in the case as
it thinks fit.”” The phmse “‘Subordinate (‘ourt’” in this section
has heen interpreted to mean ““‘a  Court over which the High
Court has appellate jurisdiction.”  See Ballrishna wv. Collector,
Bombay. Tor further reference on the point see D. F. Mullah’s
Kdu. of The Code of (ivil Procedure (10th Edn.), p. 379. Under
Seetion 435 of the Criminal Procedure Code also the High Court
can exercise control over an inferior Criminal Court which means
a Court inferior to the High Court so far as vegards the particular
matter in respect of which it is asked to exercise its jurisdiction,
Under this section the TTigh €Court cannot revise an order passed
by any court other than Criminal Court. See Encyclopaedia .

of the General Acts and Codes of India, Vol. 11, pages 789-90.
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1938. Thix Section, while forbidding the issue of the grits of
certiorari and Prohibition hy the High Court, has empowered it to
issue orders or prohibition and certiorari in any case where the
High Court would, but for the prohibitions contained in the act,
have had jurisdiction to issue to those writs,*

. Here Parliament could alford to be so brief because there
is a huge body of judicial decisions dwelling upon the varioas
aspecls of the writs of certiorari and prohibition. Any Indian
Legislation regarding these writs will have 1o be much more
elaborate. It goes without saying that it should aim at removing
lhe anomalies which have been mentioned before.  But in our
view such a legislation  should provide for something more.
Firstly, while it should be made distinetly clear that the writs
would .issuo only in respect of the judicial Act of the Executive
/\'ll”l()l‘l“(’ﬁ, a criterion should he set by law by which the High
(‘uurls. might be in a position to distinguish, for the purpose of
the writs, a judicial from a purely executive act.  In view of the
f.acl that the objective of these writs is to safeguard individual
rights from being unduly encroached upon by lixecutive
Authorities execcising judicial functions, we may suggest that the
law should provide that whenever the Executive Authorities are
en(]nwc.'d with a power 1o make decisions which finally determine
some mportant rights of the individual, the,power should be
regarded as judicial for the purpose of issuing these writs.2”
Semn’(lly, provision should also be made as to the circumstances
in which the writs might be issued. Tlitherto the High Courts of
Ca]ct_ltla, Bombay and Madras have followed the English decisions
in l.]lIS respect and have issued the writs in the case of a ‘defect of
JurIS(liclioq’ on the part of an inferior Court of Law. The phrase
defect of jurisdiction’ has no doubt heen given a wide connotation
by the English Courts.*® But here, too, the standard has varied

21 Sea Sections 7(1), (2) and (3) of the Act,

3 We may mention here how uncertain the position is in
England in this matter. There the Courts have widv'l\' differed
on the point und there are instances where the same ael was .helﬂ
by one court to bea ministerial act and by another to be a judicial
one. h«:ev Robson, Justice and Administrative Law, pp. 9-10.

26 For mstance, according to the decision in the case Rex
v. Board of Education (1910), 2 K.B., p. 165, this phrase compre-
hends such things as “‘intentional usurpation of mistaken assump-
‘tytoln of ,t]‘lll‘lﬂdl({f'lml' Jl‘*‘yon.d that given to the tribunal” in q‘m;srti(m,
mnl:idl:; ugul of (a) tr_u'e; Juricdiction by the adoption of extraneous

rsleerations an arriving at (certain) conclusions or decidine a
point other than that hrought hefore them.” Defeet of ]'uriﬂdi(‘rion
;:%zegﬁ::: {i{li:at{nnll*l the ul)fwncv of some essential preliminary

g, e service of a notice, or the non-ohservance of
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often and on and the English Courts, in setting up that standard,
accepted  limitations  which, we  think, are quite inapplicable
nowadays. : '

It may be admitted that some limitations on the power to
issue the writs might not have been unjustified when these were
judicial instruments to rectify the commissions and the omissions
of the ordinary Court of Law which was generally believed to
possess by training and tradition such habitual integrity,
impartiality and legal acumen as not to misconstrue a law or
miscalculate the sufficiency or the weight of an evidence. But the
imposition of the same limitations on the scope of the writs when
they are issued against Executive Authorities discharging judicial
functions is not only unfair but also prejudicial to the interests of
those whose rights the Executive Authorities adjudicate upon,
Tt is submitted, therefore, that the High Court should be enabled
to issue the writs not only on the ground of a ‘defect of jurisdic-
tion’ in its widest sense, but also when the decision of the
Executive Authorities is, prima facie, illegal and unreasonable.
It may, however, be argued that such an extension will defeat the
very-ends of Executive Justice and mean an undesirable impedi-
ment in the proper administration thereof. But we think that the
mere existence of an extensive power of this nature in the High
Court will have such a wholesome effect upon the Executive
Authorities invested with judicial powers as to call for its exercise
very rarely. Thirdly, the cost of moving the High Court to issue
the writs should also be kept within the reasonable reach of the
possible parties praying therefor.

Tiven when all these steps have been taken, much of the
Fxecutive Justice will remain outside the pale of these wholesome
writs. For whenever judicial power is conferred on the Provincial
or the Central FExecutive Authorities it is conferred upon the
Provincial Government and the Central Government. Now
Provincial Government and Central Government are for all
purposes of law the Provincial Governors and the Governor-
General,*” both of whom are outside the jurisdiction of the High
Court or any other Court of Law. This exemption has been
provided for by Section 306 of the Government of India Act,
1935. It is therefore submitted that the Court of Law in India
should be enabled to make a distinction between Executive and

the statutory requirement that the parties shall be given an oppor-
tunity of being heard before their case is decided upon.

27 We have in view the full operation of the Government of
India Act, 1935,
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Judicial functions of the Provineial and Central Governnents in
India, and 1o hold them antenable 10 it control and regulation in
respect of the Latter, while aranting imnunity from it~ jurisdie-
tion with respeet 1o the former, ‘

REVIEW

'l)h\'l.uuly\(‘\' INCrngk - Saobpek by Sri Ram Sharma, Professor of
History and Lolities, 1.4, College, Lahore. The Minerva
Book Shop, Lahore, 1940, pp. 133.

This hook eonsists of fourteen studies made by the learned
author in the years between 193 and 1940 on various aspects of
the Government of India Act, 1935, Gue of the studies is devoted
to analysing the special features of the proposed [ndian Federation.,
It the rest of the beok is found a eritical examination of Provin-
cial Autonomy as conceived under the Aet of 1935, and the way in
which i acually worked in the Punjab. The tevets of pure
democracy as formulated in theoretical treatises on 4he subject and
the constifutional conventions that have been developed in LEngland
wre taken as the basis for passing judgements on the extent to
which demoemtic government has achieved success in {he Punjaly.
Lt i the view of the author that judged by {hese tests democracy
has on the whole not heen mueh of a success in that province. In
this connection there is a critical deseriplion of the place of the
Opposition in a democratic legislature, the role of the speaker, the
significance of parliamentary procedure, the hmportance of freedom
of the press and the nature of party organization. Every one of
these features is looked at from what may be called the orthodox
academic standpoint.  Tn discussing whether the speaker should
continue to e attached to a political party, whether the Governors
should preside over cabinet mectings, whether the Congress Iligh
Command should dictade 1o Congress Ministries the policy they
should adopt in carrying on provineinl administeation ete., the
author argues his case with a good deal of freshness and vigour.
iy general apprehension that the precedents and conventions that
the Punjab Ministry have been setting up are opposed to the prin-
ciples of democracy deserve careful consideration. The value of
the book lies in i*s fearless exposition of some of the shortcomings
of the wctual functioning of autonomous government in one of the
important provinces of the country,

_The question however is whetlier he has made a right approach
to the subject. The object of the framers of the Act of 1935 was
not the introduction of democracy into the Provinces. The Pro-
vinelal autonomy set up under it 18s—as has been so well deseribed:
hy the author himself—a limited kind of autonomy. The checks
and safeguards for which it has provided make it a modified form
of autocracy. The Governor is the central pivot of the constitution.
When one therefore examines the actual working of such a consti-
tulion one has to estimate the degree to which it has conformed
to the intentions of s makers. To eriticise it from the point of
view of extreme demoeratic theory and prineiples is to take a mis-
taken view of it. The author also seems tc be of the view that
only those conventions and precedents which have come into vogue
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m Britain should he adopted in the Punjab.  There
ness ahout  British Conventions.  The
Ntates oceupies a position quite different from {le Speaker i the
Bnglish Thouse of Commens, The same is he case in regard o
several other matiers referred to by the aublor, :
why incthe Panjal '
arow,

15 o <acred-
Speaker i the United

There is no reason
other precedents and conventions shoald not
Mbove all the svstem of autonomous wovernment has heen
at work only for a short period. T is therefore premadure Lo pass
any judgment on the nature of iis working,

M. VeENgaraganGayn,
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THE ECOLOGY BEHIND POLITICS

BY

Dr. RapHA KAMAL MUKERJEE,
University of Lucknow

Needs of Economic Diversity and Orientation

For the unity and health of a nation there is needed diversity
of resources and technics. Agriculture should supplement indys.
try and trade and vice-versa. For the development of agricul-
ture are needed forests in the mountains, pastures in the mountain
slopes and market-towns on the rivers. For urban ways of
living are necessary the rural.  Above all, there is needed g
rational balance of the different economic procedures and thejr
developments. There is an organic inter-connection between the
various economical uses of land in a given country.  Scientific
agriculture in the fertile plains, forestry in the hills and pasture-
farming in poor and cheap lands help one another.  On the other
hand, the ascent of agriculture to the hillsides and depletion of
forests, excessive or indiscriminate grazing in pasture lands and
continuous encroachment on marshes and streams spell the
economic decline of the nation as much as the development of a
few giant cities or metropolises.  Between the different economie
procedures in the various regions or sections of a region a definite
orientation and organisation are essential. The economic planning
movement aims at achieving this integration through the rational
direction of all the available resources distributed among the vari.
ous sections of a country. The inter-articulation of a country ac:
cording to agricultural regions, cereal zones, raw produce zones,
stock raising zones, forest zones, or mineral regions and manufac.
turing regions underlies a far-sighted agricultural planning, as that
of Russia. In countries like Russia, the United States or India
with their vast expanses of territory, unmarked by political
boundaries or tariff lines, the locality or natural region is free
to develop in a manner quite impossible in Western and Central
Europe. In a considerable part of Europe political boundaries
thwart the orientation and development of economic regions,
This has aggravated occupational disbalance which has been res-
ponsible chiefly for the evils of unemployment and over-population.
Protection and inflation have been the twin political weapons used

115

V242



11¢
6 RADUA KAMAL MUKERJEE

to promole industrialisation under economic handicaps, and the
3]01‘(: lilxcrf; has been over-production, the greater haisl i)c‘en the
hzrgigeneozl .,cr.alsmg' lhc' lari!l' wa_ll. The  sub-division of
| -IIEOUs cconomic regions into distinet political states, over-
industrialisation, under-production in  agricultur N
opulation have bee linke ther dé:‘".lw“ufc’ u.nd‘ over-
l[‘mm o ave .)L.(;n ;)n ed together in a vicious circle in Europe
rendjutment c) clcfn. 3 no excape until there be a fundamental
divide ent o (IJ(.).l.llca and econonmic ()l‘ganisati()ll. In a
b therlc A w;L-‘p(Tpu]alod and Facking political and economic
ba s[rl,lgglo g ‘)(}‘CI})Ll‘l;u] fluctuation of lh(", balance of power,
e ,{‘ [ rpetually tenewed by the insurgent forces of
alism and nationalism  bringing the entire  continent into
perloihc political upheavals. ) o |
i o s, "
economic regions, the problems of e i rientatio el
dissionilar, The’ C(mﬂli(-ti (r,r_ns .() u,on‘om_l({ ortentation are not
and grougs or produ@,—; :;;_l,l ‘llnlfly(".'jl.& }(]){ different zones, sections
kind of balance in the econ ic struciare of e apecially
is this nemeno 1 d omic strueture of the nation. Cspecially
States, S Ryus:iaaa elmg(?rz}lu: federal state, as the United
Tn g noan et het;\,roge‘:l(ouwlnlb:h'and lmh.an India of the future.
ecology are mente e B a; | :idfl()-n<’k~ regional gcog.raphy . ar}d
coonimating ek fac o (]‘ 10 tasks of statesmanship consist in
intormate B I ergent lines of ('levelnpment and speclal
topotber 1 & erent regions and sections and bringing them all
" In a common economic policy.  On the one hand, the
economic f]lVCI‘Sily between the regions of the U.S.A., U.S:S.R.
and In.dla is one of the strongest binders fostering a national unity
operating through regional divisions of labour. On the other
hand, federalism as a political experiment is bound to fail in the
fabsence of economic inter-peneration and right balancing of th
interests of different regions, localities and sections. i )
It is well known that in the United States when the first e
periments towards a confederation were launched the /dim ‘t{
between urban industrial interests of the Middle and New Erz ai;ln-);
States and the agricultural regions of the South and( the \gX/'est
br(.mght. about a series of political conflicts which endangered
unification.  Opposition developed between  the a ric‘u%tural
(S);a:iz »I«\rq}{(c)ld?enerally wanted a tarifl for revenue nnlygan;{ those
o belmagea}r:id hN:w Er;lgland States who hoped that duties
migs be mads be§amnoug to protect manufactures also.  This
a strong evidence o,f thi 3:2:::32: nf) Amenc'an el Mitory
ot the dive » of economic politi icul-
tural, manufacturing and mining regions, wl:i(rt)}?h;is 2£\:g{)l:il:llg
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welded together with greater or less success, into a unified
national policy of the Federation. ~As a recent American writer
has observed: “Turner’s sectionalism in American history—to
be carefully distinguished from regionalism—is based largely
on differences in economic structure and needs.  The shift of]
industry from the north-east to the middle states has been accom-
panied by changes in poiltical beliefs, and it is noteworthy that
the states to break the “Solid South” in 1928 are leaders in in.
dustrialisation,”®  In India the opposition between the textile
manufacturing regions in the West and the rest of the Provinces
early expressed itself in similar disputes relating to the rates of
the cotton duties.  The success of the Indian federal experiment
would depend in large measure upon a balanced development of
industries and agriculture as parts of a regional whole.

The Tasks of Regionalism.

But regional planning is something more than economic
planning.  As plant and animal ecology deals with the complex
and subtle linkages between different species of plants and
animals and the processes of uplift of the entire biotic community
of the ecological area, so regional planning deals with' climate,.
resources and landscape, laws, customs, economic and social in-.
stitutions, necessary to bring about a close harmony and progress
of the human community in relation to the region’s forces and
possibilities.  Soil, topography, climate, flora and fauna offer
the fundamental life-giving essentials which bring about a
regionally organised social development. With man’s cultiva-
tion and industry, his understanding and use of the soil and the;
plant and animal resources that are bound up with one another
in subtle cause and effect relationships are blended social customs,
traditions and ways of living.  These give the individual easy
guidance for his struggle for living and status and the community
a distinctiveness essential for its survival.  Sunshine and rain-
fall, crop and animal, man’s encountering the procession of the
seasons, his multiplication, distribution and circulation are tied
with one another and with the pattern of culture of the region
which thereby acquires stability and orientation. The region is
a common and co-ordinate set of stimulii, eliciting a similarity of
responses, habits and feelings which are re-infm"ced by gre-
gariousness, and which are moulded and stabilised into a
characteristic mental type and pattern of living.  The region is

1 Moore: What is Regionalism?, Southern Policy Papers
No. 10.
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also a res )
lised intobl:lllte(ii)g:c(n:)lfl‘ndl.(: set T)f reactions which become crystal-
latter direct man’syim Ofbu ‘pa‘llons, traditions and culture. ~ The
common channels whi(‘:ilu bwl’( interests and values along certain
community in the region Hii)l‘e e casier and smoother for the
tions and values l.ea%t u- eople and |-csourcesl., lechnology, tradi-
distinet “persomalits” pon one another, and give to the region a
organisation,” Mei’- l.and‘ to the culture a distinct “areal”
aesthetic habits ins{it ;t‘ ives and memories, mental patterns and
the region, which ac-l(-nl]:‘ alml b‘flh.“v"’ur"’ are inscparable from
that sustain the humacr(:“.mg.y clicits ardent pride and loyalty
geographical or econOmi-h]-””l: ‘R("gl()llal.lsm thus is no mere
collective adaptation t tchchoncq,[; it1s as wide and deep as man’s
appropriate human v (1) . needs of wresting life sustenance and
cradle of the co values from the b.u of the earth which is the
mmunity.  Now social adaptation and selection

are not sure and i .
certain of their purpos
’ . ' purpose, N .
man’s machine technolow purpose,  In the modern world

on o e techno gy which is a means of economic adapta-
hon 2 r\e»vlz]tlioc:;h: (inFrfease(l tempo of life, mobility, fluidity pof
which e memaln‘ s;;ess.of the contractual-pecuniary standard
procedures me and social adjustments to the pressures and
e hetweee new lechnology have brought about a serious
being wproney fn man, society and the region.  Cullure is now
mechaniay el rqm its solu'l,. ecological base.  Its norms of
ez Withcwncy,kcompetlllor} and pecuniary valuation are
trees o oeth a reckless depletion of the heritage of the soil,
sggravating the human sttuggle for bxisence. " The Simvaphion
: yal. ‘ s zle for existence. he disruption
drilscl q(ilislillr;;?fratmn 1of the region accompany also occupat?onal
o pOliticalm, lan'( d‘lsorder in mfm’s economic, institutional
linkie pacat Te e;tlons. Regionalism is essentially the art of
Lnking ‘stab%lli(gr ,mtlfilc};rll(:},?sulzal fand cultural development in
term stability al of resources, community and cul-
in;ethe rIr:?Sggn 1; to restore social equilibrium throughy elimix‘;::-
i e m valuzs marll s technology and economy as well as lags
g oman v ulatiam fcul.ture. Such restoration today largely
of temps ofglif O‘Hd9~ giant machuze organisation and reduction
orioompo of re, ie 1stribution of industry and population, re-
brimaion of uza 1and urban ways of living and a new eqilil'i-
Planning seetd [:l oc;p e and the heritage of the region. Regional
Dogy ol oo Ecie?t only. the pecuniary valuation of techno-
o e e y but recognises human values as the ultimate
pr e regional adjustment. In the region technology

e I ———

2 See Regi el
Sce Regional Sociology, chavter NIIT
4 " “ ‘ i
. ‘x‘e'\
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transforms resources and raw materials into finished goods which

are converted into real income, leisure and recreation or into

capital goods which are reservoirs of energy replacing the goods

destroyed in the course of production. Along, therefore, with

the perennial flow of goods and services, a volume of capital goods

or energy stores flowing one way and a stream of consumers’ goods

and values flowing the other, we have the flow of social, economic,

educational, recreational and ameliorative institutions, permanent
social products which offer easy guidance to a people in its adapta-

tion and give to the region a distinct character, differentiating it
from others till at length “it becomes, as it were, a medal struck
in the likeness of a people.” It is the people who unfold the

individuality, the distinct culture or personality of a region by
means of its tools and traditions transforming its resources and
materials for their needs, interests and values. The cultural
framework is woven into the ecological skeleton of the region: it
exhibits constant change, inter-dependence and specialisation of
parls, improvement or deterioration with most significant effects
upon the equipment and behaviour of a people, and the natural--
ness and stability of its region.  Regionalism aims at a continuity
of this vast flow of resources, energies and services for the. per-
manence of the community through conversation and implementa-
not through exploitation, and the transformation of these
resources, energies and services into higher and higher values
furnishing a permanent dynamics for human culture, free from
the artificiality and emptiness of the technological society.

tion,

Schemes of National Regional Planning
schemes of national regional planning

involve, therefore, a careful balancing of man’s economic interests
and cultural activities which aim at the ultimate values.
Economically, socially and politically, regional planning gives up
the narrow standpoint of price economics. Economically, regional
planning seeks the goal of conservation in a reduction of the rate
of disappearance or consumption of exhaustible resources and a
corresponding increase in the unused surplus left at the end of a
period for the purpose of benefiting posterity. It also aims at the
conservation and development of local skills and aptitudes of
peoples without the degradation that the nineteenth century.indus-
trial development brought about everywhere. The social aims of
regional planning are to arrest the concentrgtion of population and
industry in a few super-cities or rqetropohses ar.ld the growth of
agglomerations oa_“connurbations” i.e., the grouping of settlements

Comprehensive
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which are attached 10 one another and
;)Ii‘bllletl'optf)lia‘; to create independe
rease atl i i
may livcoxnf)):-)(l\u}lll;l:-:on in the regron can be absorbed  and people
bondite o (hUA \-[:1 m'n%mus!y with nature and industry.  Corres-
o l”'()Sl)u..oul‘n .fu,‘.}i.ls in the gteal cities there  are blighted
hation b W}.wsc f;,-,l,:i\,:l, .l)lulms \.\‘hlcll used to feed the entire
wined by (lc(;;:ldc‘g " j}i‘[m‘: .a;._r}rwulmmhl vx'alul"-stq)ply have been
meandering of xien 5 D“(,l()sl(‘)ll, (l‘(-l‘(u'v.\'lullml, decay  and
lamation o oid )“b‘. | Lblru'chu.n ui. forests, soil erosion, re-
T u[,[,roqul‘.“lu[ .(:zumhsallul.l give rise Lo problems which
valley s unj[‘,c(lL Wlul . un(x)n the powt of view of an cntire river
tperiver apen et » 1o L.l ‘ thcrwm' one provingee or state in the
ning and co-ordinati )lln 1011 iers in the lower arcas,  Regional plan-
et ot (‘rt .u ‘und, lur'cst and waler resources can alone
Dl e ﬂoodgai‘v;lu'm?m national losses due lo desiccation,
ctcounamn . it rspxclad of swamps and jungles, which are
out some kind of I.Zf'*rf(i“. tural states in the world today. With-
cogions o i of dihl-o-n(f tegration  diflerent  Provinees  and
navigation range th‘:]‘g(/{u,{nt-crcsw i agriculture, irrigation and
it moieone | ;u:(;)vc.b.m C.()ll“l(:llllg camps which may
field. choben Stream);. > c'ltcu regions and Provinces with eroded
through inter-regional aul:d ":tlli:;t fil roughts can only be rescued
d 'U.lc co-ordination of the lasksdofLZgurli)gl‘;ijt“% l.’l.afm"}g- -
lectric development and navigati 'ess U perigition, hydey
significance of onianls 3 on slxc.ss_es n mod.em states the
agticultural plam e an um‘form.ltlcs of vegions. In fact
e dopendee ({,f‘leblb (ii] a nat10n-w1d_e division of labour and
as the maor ker F I;OI;] and resource regions; regionalism serves
N thy mor ke );mm (1)}2 agrlﬁultul'al recovery and reconstruction.
ete i bance fror fg mar ‘c.:l or the cost of transport increases
extensive. Market );;ar(l(lani?]g“;rlfllm}fe' o ll)ecornt? Lot and more
farming ﬂ.n(l large scale agri(g:;ultu:'al (L)Illttl:ll[l)::lsl;:, )“']w{mve poasan!
i;rangeil In concentric zones around the murk(:l‘x( A
Zon 5 of ¢ . i .
o le‘l(llyi)gsnzl{nLulltlule also am')hcs o the systems of regional
Feions grOWin fo();’(l lfi{ more (llstfxrlt and sparsely populated
iy populai}d od a!“ r']a;v mal’erluls {or the industrialised and
Play-tetis s o?sih- 11111]1011 s th(.f()l'y of localisaticn and Le
fondarons aZ’ricult e \l/a ey section are the indispensable
sizes of agricultur:i‘u Utural theory and planning. Further, the
Z€s nits have reference 1o crops icult
aotices tang ference 1o crops and agricultural
these  would differ in diffevent regions, Large

are oriented to one big city
ni litde towns where a further

anlations are
t4 Al -
I'he same idea

—

3 Mukeriee: 7he (° '
Tukerjee: 7/ Changing Face of Bengal. p. 286
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estates extend the zone of cereal growing, peasant holdings that of
stock raising and market gardening. All these have an important
bearing upon the land policy of different regions. The size of the
holding, the situation of the land distant from or near to the
market, subsistence and commercial farming are all fundamental
features in the movement of land rents and values. The new arts
of sectional agricultural planning and farm accountancy represent
the application of these ideas to agricultural reconstruction.
Another line of research, which renders valuable service to eco-
nomics, is the study of the size of agricultural units, crop and type
of farming in relation to social organisation, attitudes and culture
of the agrarian population. Such work has been successfully
carried out for Negro cotton culture by the American sociologists.
Such regional or sectional surveys or plans of agricultural plan-
ning are supported and strengthened by the new movements of a
more rational land utilisation, erosion control afforestation and
river management which tend to be organised on a sectional or
regional basis. Without regional planning, again, the dispersion
of industry from the cities into the country, and the development
of a decentralised and well-balanced industrial structure, freed in
large measure from the antagonism of classes are not possible.
No doubt class conflicts in the present political system are an
expression of the modern ill-balanced and centralised industrial
structure, with its sudden fluctuations of employment and mass
purchasing power, which can be mitigated or eliminated by the
strategy of industrial and regional plannmng.

Politically, the aim of regional planning is to utilise social
and cultural traditions in homogeneous areas for, building up an
active citizenship. Both the Great Society and the State have
through the stress of the ideal of mechanical efficiency paid little
regard to local and functional groups and associations. Regional
planning instead of permitting the steam roller of centralization to
obliterate all voluntary bodies would tend to make the fullest use
of them for a wide variety of services, selecting institutions which
have a higher community value. The recent developments of
motor transport and the aeroplane, the radio, telephone and the

er and of the co-operative organisation in agriculture,
marketing and finance, have greatly strengthened the methods and
strategy of localism and regionalism. In the democratic countries
in the West there is discerned today a distinct tendency towards
associating with the state a large number of voluntary bodies
whose organised social services have often pioneered the way for
governmental action. Adams points out that this co-operative
commonwealth of statutory and voluntary bodies, local and central,

giant pow
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has nowhere developed more than in Great Britain. It is of
course far from its full expression, but “the associative principle
is enabling a great variety and richness of community effort to
advance the standard of well being, is bringing about a breaking
dowq of class divisions and the growth of good neighbourliness
and Is ncreasing the power and usefulness of public opinion.”
The introduction of regional autonomy and decentralisation and
exaltation of functions in corporations, professions, co-operatives
and voluntary'hodies can lead to the active participation of the
c:f)(;nmon man in the work of government, temper the tone of class-
rl de’rll‘}state gnd fz}voqr a new ethic of service and solidarity.

e e 1l'eg10n with its chargctm:islic' agricultural conditions and
structure, land tenure and policy, its distinetive social composition,
s unique traditions, customs and historical events, its folk music
art anq literature nourishes sentiments and loyalties, which cannoi
be .obllte.rated without danger to the personality organisation of
its 1.nha.b1tants. On the other hand, the sense of community of the
region 1s a valuable national asset which-should be cherished in
order that democracy may not drift towards a wooden bureau-
cracy.  Parochialism or the narrow spirit of the village or town
has beeq found to be as much a misfit in this modern age of easy
Communication and transportation as the uniformity and
standardisation brought about by the centralised administration and
long-range control of the nineteenth century  Leviathan
or the twentieth century totalitarian state, Many nations which
have experienced the corroding and devastating effects of the
forma.llsm and impersonalism of national organisations look up
to regional initiatives and experiments as giving adequate oppor-
tunities of expression for the democratic spirit of neighbourhood.
As a matter of fact democratic as contrasted with totalitarian

planning largely rests on regionalism utilising the accumulated
force of tradition and environment in natural and historical
9

rather than arbitrarily defined, political regions.  The region
thus as the focus of political consciousness not only becomesgthc
corrective of the wastes and weaknesses of nation-wide ‘regimkenta-
tion of the giant state but also rescues the technological society
}hrough the varied regional artistic expressions of folk cultur(;
rc()im th((; exaggeraled stress of pecuniary, non-humanistic values
and tendencies. But the full cultural potentialities of the region
as a synthesis, a living frame of the unity of folk, mind and %ace
;)hrougg_lgbour, have not been adequately realised, Thesephave
: }f:r;a(ii ;ia{ ;e(alllls_ed in Europe .and.America so far in respect of
i rdering apd co-orc!ma‘hon of economic activities and
plans, us regionalism remains as yet a developing programme
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though indispensable in the evolution of an advanced and rationally
ordered civilisation.

Regionalism in Politics

As a result mostly of Le Play-Vidal de La Blache geogra-
phical movement in France, Germany and England and recently
in the United States we come across practical schemes of orderly
planning especially of industrial regions so as 10 L}tlllse all
elements in the physical environment for social well-being as dis-
tinct from the ruthless exploitation of particular elements, _for
example, coal in England and Germany regardless.of the w1‘der
social consequences which mark the stages of industrial revolqtlon.
In Germany in the Lower Rhine region, which is the most hlgl_lly
industrialised area in the whole country, a reformation of munici-
pal boundaries has been taking place under the name 'of;
Nenglinderung or Eingemimdung and also a better co-ordination
of the distribution of coal and iron on the one hand and the ex-
port of manufactures and import trade in the most important raw
materials and a considerable proportion of the food products on
the other, While regional planning in Germany has been mostly
industrial planning, in other countries, particularly in France
Sweden, it seeks to harmonize the interests of large industrial
cities, satellite towns, country towns and villages in a common
scheme in which each has its place.  Historical data are used in
the reconstructions of rural cultural areas, often by meticulous
field surveys, which have been valuable aids in determining the
areas’ inherited conditions of settlement, land utilisation And
communications.  In France where the older regional life has
persisted in most provincial towns geographers have devoted
considerable attention to socio-economic regionalism and have
collaborated actively with official and unofficial bodies for these
objects. Communes could now form unions or syndicates for
carrying on regional activities such as canals; agueducts and water
works; bridges and roads, transport services, drainage and sanita-
tion. There are thus many inter-municipal bodies which have
undertaken a number of regional activities while provision is also
made for inter-departmental syndicates.  Municipal Chambers
of Commerce are also organised for several traditional regions of
French history.  “Our major objective,” obsex:ve Brunhes and
Vallaux, “should be sought in the rational grouping of the forces
of production, of labour, of distribution, and of transport for the
states of the future, so as to enable them to profit by the new forms
of activity and of wealth, while at the same time respecting histori-

F. 2
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cal continuity.” 1 :

o Frggil:lil:);c Onomﬂeglongl councils have now been established

and regionaliom 1 ic lts‘ngmcermg, judicial and educational fields

Hioratese and nit as also 'found abm}dam expression in regional

cconomie, anc lf?r artistic expressions.  Along with socio-

representati(s:on;i ism lherfa is now a demand in France for the

ks the0 natural integrations in politics and a bold re-

borsonali withco(;l'mry so that each area should have a definite

o] city e thlvelrgent resources, if possible, a well-defined

Lecoy saysy e | ekefgacy of a connected historical tradition.

boeod upor,x o, (;0 lorward‘ to a second Chamber of Deputies,

true life 1 whish hoca groupings in which the citizen lives his

with o li,fe e e works and tl?mk's; upon groupings endowed

word. communitielr (;wn, and constituting, in the true sense of the
ot tho:S,h because there exists between their inhabitants

Britain Fowoot hg ts, qf interests, fxn(l of needs.” In Great
entities but on ec ?S envisaged a polity based not on political
has raised o ological facts.  In his Provinces of England, he
relation 1o o (;a(llues(tiu;? whf:ther_the country units developed in
disappeared coulczimb o circumstances, which have largely
more in harmon .t‘; S}‘:Perseded by larger administrative units
D T oo hstrle t ;3 modern economic regions.  Similarly
Counils fon o .ci:nt y suggestt‘ad the formation of Provincial
Councils for theu‘fgfgioirsg?swi&r ‘ Ct;]nnurbatiofllls” with Regional
reui ! each area while within each
an%l (()irilsttll"liiltrs ;Z(:ltlll]d continue to be lesser authorities for boroughs
thould be s Fos elc(c:)-ordlpa.tlon o€ the different “Provinces” there
aron. ad osseeria ouncil mcludxpg' representatives of the whole
deve’lopmerrl)tf ssmgh certamn over-riding powers of planning and
i Ttk s o;‘ eacd portion of the country.*  In Soviet Russia,
has e folllc)):v :dan in Poland the same tendency of regionalism
onsiny S . n_SOylet.Russm scientists through their in-
panemss ;1 lej o.f.the dlstrlb\_lthn of resources and economic
their co-org?nafg(is(ling %)Oth principles and practical policies for
e - oo-ordinat evelopment in terms of regional integration and
of th otk recognises, theoretically at least, the right of any
adid sI;rste rgs tfo I?ece‘de at pleasure. In Ttaly though the cen-
administrétive r0 Fascism has left little room for political and
Bonifing Integra;egltinahsm’ yet the Fascist programme of the
mont and eororeren! roufgh lanc.i reclamation, agricultural improve-
towards {he nourue on o arterx.al roads has materially contributed
social and economic development of some ancient but

4+ The Futu
October-Decembe;? 18£1'If('0u] Government, Political Quarterly,
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ruined regions. In Spain Catalan regionalism has a long history.
It began as a cultural movement but became definitely political -
and obtained recognition from the Spanish Republic which granted
Catalonia certain civil legislative powers and its own municipal
administration.  Similarly Basque cultural regionalism paved
the way for the desire for autonomy which received recognition
leading to the creation of the most progressive communal and
municipal administration in this country. The Galiean move-
ment has, however, remained mostly educational and cultural in
Spain. In Poland as well a cultural regionalism with admin-
istrative and economic aims developed out of cultural regionalism
and there has been demand for revision of the map as well as
decentralisation and self-government at least in respect of cultural
and economic activities and the administration of justice. In the
Balkan States the conflict between the unity of state administration
and the cultural claims of regional homelands has been acute for
many years due to the uncertainty in political boundaries. In
the United States regionalism based on natural ecological divisions
has represented even a stronger socio-economic movement and is
the natural culture of the influx of peoples from different parts of
Europe. Thus Keyserting observes: “America is at bottom a
new land of budding locates us, very much as Europe was at the
end of the migration of the peoples,” and it seems to be sub-divided
“into large provinces of a comparatively unified character, pro-
vinces out of which there would undoubtedly have grown in earlier
days and under different conditions separated cultures.” Comparing
European with American regionalism, Morgan observes: “Re-
gions like New England or the South are of a.larger order of
magnitude than those of France or Spain. It is conceivable that
locations are growing within New England or the South, and it is
these which are more nearly equivalent to the regions in European
countries.” Besides the New England and the South
other regions with a distinctive cultural pattern " are
the Middle West, the Plains Area and the Pacific
North-West. It is, however, only with reference to the South that
Odum, Vance and others have systematically surveyed -
and interpreted regional culture. While sociologists in
the U.S.A. have studied the localities and regions as distinct from
the state, section or division as the appropriate unit of meticulous
folk and cultural studies, state planning has often adopted as its

5 Three Aspects of Regional Cossciousness, The Sociological
Keview, January 1939. : ,
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unit the vari Cor .
forestry, inélll;)sl:i e(;?ll(;)glcal ntegrations, regions of ugriculture,
country much Ofyle _‘lre.source patterns in general. In this
politically powerfup fo o has been increasingly — sponsored by
more or less exactl -u}nC“OHal groups whose interests coincide
west farm bloc anz’l v:}l1“ some geographical area.  Thus the Mid-
mote legislation favo ebl}Iew Lllgland.ma“uﬁ‘”luri“g group pro-
geographic areas anduﬁa e to occupulngnal groups rather than to
home to all politician avc'll3 mu.gl“ the importance of such classes
standards and opim S . h.c nterstate efforts to provide labour
politan plannin dbr}tvcmlon and detection, the rise of metro-
states for plan :;i,ne,m (tj 1e cmergence of at least two groups of
direction as the '1éj an‘.adv?r“smg purposes point in the same
the argaments thate?l?eb[b]ce‘ Valley Authority and lend weight to
administrative unit ¢ 7oA need submational ~but extra-state
economic COmple;esS. tlYaﬂCc observes: “There are two great
1sm on the attention of a}tl may be expected 1o force regional
roads, and the task io the State. _The first of Lhese is the rail-
cation of systems unf-lone of consolidation, elimination and unifi-
shall be efficientl til each crop and national resource province
The second is they Inter-connected  with metropolitan  centres.
electric devel meprtei)smg problem of elecirical power.  Hydro-
rivers and Watgr. )2 an(il on the natural distribution of flowing
This need has act'u leierb emands co-ordination of large areas.”
national governme 2 g een met by the various agencies of the
hundred “region l?’t y the establishment of more than one
been mootedgto . kadfm Inistrative areas. Several schemes have
tion which ma make for a decentralised but united administra-
regions for they bl;resngef the unique possibilities of different
misht divide the oy 0 the nation.  The federal government
each of which therea ion l:nlo any feasible number of regions, in
formarion o inquire::lin:j bfz :)r:; rc;zrllgar} oit};lce for furnishing in-
vari . C ing the activitie
Osﬁéi‘gtﬁ‘ﬁéathagenc_les operating within the region. j Xf gll:
by regional a,sser(:]l?i? tes might be abolished and their places taken
a greatly reduced naets' wnlh legislative authority, subject only to
pretation of the S lonal congress and the constitutional inter-
posed along with “P}feme Court.  Both schemes have been pro-
these two. Therz 4;1(1)5t zf others falling somewhere between
sions which might easif; bye i’(‘)‘jt -twod rf:gional Rlanning commis-
by the delegation of state and n:tci:)t:al l;r)‘;(:xrei(shrtl(l)nm:}‘:::,e bo%il:es
. e

o .
Human Gaoyra.ph_l/ of the South p-17
b M .
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inter-state'compact and the federal corporation are also offered
as means of meeting the situation.”

In the urban industrial regions cultural change and social
mobility are quick and respond easily to changed technique and
scientific progress.  But the regional culture of an agricultural
people takes much longer or may even retain its power as the
definite society, sometimes weathering several technological
changes and finding itself more harmoniously in accord with
later technologies than with those it resisted. Rural co-operative
and electrification or the use of cheap motors in industry are more
easily annihilated to the folk culture as these increase its social
and technical efficiency. Or the folk society may reflect a
dominant, rather than a recessive, adaptive culture, Odum, a strong
advocate of socio-economic regionalism, finds in the imbalance
between folk society and the organisational technical society the
key not only to accelerated social change but also to contemporary
social deterioration and senescence. He gives example of an
agrarian culture resisting the urban-industrial technology and later
adapting to newer cultural trends, or of the power of the Negro to
adapt certain language and religious form so completely as to
make them his own, or in the case of a conquered people dominat-
.ing the culture of the conquerors. Thus, in spite of all the
modern technological standardization, there are evidences of in-
creased rather than decreased folk regionalism in some instances.
In India in spite of the fact that regionalism based on affinities of
language, race and caste tradition is much stronger than in most
countries of the world and has left a deep impress in arts and
industries, vernacular literature, religion and culture, it has been
neglected as the constructive factor in economic, social and
political pldgning. The Simon Commission, though it realised
the necessity of delimiting political boundaries according to
regional and cultural affinities, left the problem completely un-
solved. In several Provinces under the newly established auto-
nomy, the provincial boundaries now offer serious obstacles to
the development of natural economic regions and various schemes
for redistribution of political boundaries are now afoot though

these stress chiefly the factors of the unity of language religion

and culture.

e e

7 See Moore: What s Regionalism?, Southern Policy Papers
No. 10; also Hertzler : Sociological  Aspects of American
Regionalism, Social Forces, October 1939.
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Dissociation of Natj i
ionality from i i
Background in Euroge He Hoologieal

Compa?elillwittllicfﬁouduiwbac“ of dilhiculties are small as
in Eutope. by [hS»L lv -lf(:h attended the creation of the new slates
hete for an oo Lrl ‘ reaty of Versailles,  Kconomic nationalism
regional con diizion?s ‘jlﬁd or .ll.lvyarlcd‘lhc accumulated force of
ottt b‘an} xpuss,lblhlm.s which govern natural economic
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of the dissociztiysmaf base'oi man’s so_cial heritage.  On account
background e 0:1 0 1the idea of nationality from its ecologi'cal
oconomie e st'rugg e between the principles of ecologic or
baced o o lika 10p,don the one hand, and of political autonomy
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of greater ec)(])r(l)o anguage ﬂl]d culture disregards the possibilities
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hot only aggravates toh ay, the creation of many new tariff barriers
certain industries oS (‘Lromc unemployment and over-production in
that rationa] 4o r branches of industry and stands in the way of
al division of labour which would have created i;ec;v

—
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5 Al ’ ibuti
fred Weber’y contribution to Heimann

uropaische Zollunion, Beltage Zu Problem and Hanns (Editor),

Losung,
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wealth and economic opportunity, but promotes inter-racial hosti-
lity and race of armaments sowing the seeds of wars in the future.
“The general distribution of produce,” observes Josiah Stamp
“has no relation whatever to existing political areas; these existing
political areas are, however, becoming more instead of less in-
sistent upon their claims to regulate such matters.”  Thus the
logic of nationalism runs counter to the law of population in
Europe.

War aggravates the symptoms of over-population by the des-
truction of wealth and deployment of capital resources, sciences,
and technical skill to the production of munitions and other raw
materials; it leads to the curtailment of freedom and economic
opportunities for the masses of the people, and thus create over-
population in respect of the restricted environment. It prevents
that shift of occupations, which are Nature’s safe-guarding
mechanisms for the creation of maximum of life, and that regulat-
ed distribution of wealth which opens the door to the masses to a
new freedom and standard of living.  Above all, it bolsters up a
social organisation and structure of population which prevent the
national and international division of labour and resources which
are the chief means of maintaining an optimum population in the
restricted environment.

Location versus Centralisation

The question whether society will prefer the maximum of
local initiative and autonomy, even at the cost of inefficient
administration, to centralisation is determined by technological
development on the one hand which abolishes distance and by
social aims on the other. A society whose chief object is military
efficiency must demand centralisation and handle all vital social
services through central organs. A highly industrialised com-
munity, which carries on large industrial and financial undertak-
ings through trusts, cartels and corporations would prefer efficiency
and productory to the waste and disorder of small, independent '
units of production, and accept the curse of bigness, whether of
corporations or of political units.  The peaceful agricultural
communities of the East have preserved a characteristic ~social
heritage of localism and regionalism in industry and art, educa-
tion and collective living in a manner unknown in Europe and
America.  Such localism and regionalism are of course connected
with diversities of races, peoples and cultures which are oriented
into clans, castes, guilds and brotherhood. ~ Now a caste or guild
in India and China mould the whole social and economic life of
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their region and develop a professional conscience which is an
important factor in social progress.  In a certain sense castes
and guilds in India and China are local federations on a minute
scale.  There are in India  caste  assemblies extending their
jurisdiction over a wild field from the sub-caste to the whole
brotherhood, inhabiting a large number of villages and extending
over a region overstepping administrative boundaries. There are
guilds or occupational groups arising independently or it may be
out of kinship or neighbourhood relationship or an admixture of
both, which have similar extending circles of authority over a
whole region or community.  There are, again, territorial
Panchayats or folk-moots in which political, ethnical and occupa-
tional elements are fused and of which the jurisdictions extend
over villages and groups of villages.  Group organisation in the
East takes the forms of regionalism and functionalism, which have
kept alive multitudinous autonomous local units and united them
in a loose federalism in which the central authority is a conveni-
ence rather than a state.  In Europe in the 19th  century the
larger national state emerged out of the ruins of feudalism and
completely subordinated or abolished all autonomous local and
functional groups.

The telegraph, the telephone, the radio and the cinema, apart
from the steam engine and motor, now offer opportunities for
reconciling the efliciency of powerful centralised government with
active citizenship and responsibility in small functional and local
groups; and the most vital problem of modern politics is to re-
adjust the relation between the actual units of collective living and
the units of formal social control under the aegis of the new
technology. ~ But the greatest obstacle to this is that those non-
economic values, which are associated with localism and regional-
ism, are yet subordinated to the aims of political, financial and
industrial power without which no nation regards itself as big or
safe enough.  If a people’s purposes and ideals be definitely
social and cultural rather than mechanical, economic and military
fitness, the techniques of social planning will have to be different.
The improvement of methods of communication and transport,
which has enormously reduced the difficulties of maintaining
contact calls for an effective regional planning in which the in-
telligent and orderly pursuit of cultural aims in small intimate
local groups and regions could now be reconciled with an active
participation in public policies and programme intended for the
entire nation.  The dangers of the past ages arising from the
autonomous groupings and regions have been abolished by modern
transportation and communication which have made possible an
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enlargement of outlook, feelings and sentiments.' As a matter of
fact it has been even found feasible and convenient to enlarge the
field of treatment of important regional problems in the United
States or France such as those of flood cqntrol, river management,
and navigation, crime, education, recreation, r{larketlng, communi-
cations and sanitation by setting up }-n.ter-reglonal fadmxmstratlve
bodies which overstep local and polxtlcgl bounda_rles. Among
the supplementary devices may be mentloned_ various forms of
inter-state agreements such as inter-state commissions in the U.S.A.
to consult on a number of problems apd inter-state compacts gnd
ad hoc authorities perhaps best 'exf.zmphﬁed by the inter-state crime
compacts, the inter-state commission on tl}e Delware Rlver. Basin
and the New York Port authority. ' Soglal surveys ha.ve m.that
country indicated that the areal unit, suitable for dealing with &
specific phenomenon such as crime dqes not corres‘pond with _the
region, when treated from the standpoint of education, recreation,
taxation or industry.  Thus various functions are heing dis-
tributed or redistributed to various levels of government and
administrative areas are also sought to be.adapte‘.:l to these, In
such cases flexibility and initiative associated wnt.h_locghsm hsye :
been combined with efficiency and intelligent anticipation of dis-
ievable goals.

e b'f‘l}:eailﬁliz‘fr :::sgn why the structure of social control and gov-
ernment cannot be adjusted to technological changes of the mogem
age is that nations live in a perpetual.fear of' others, havg made a
fetish of mechanical and administ'ratlve efficiency, permiiting or
tolerating an excessive centralisation tha}t _shatters the internal
cohesiveness and solidarity of all small, intimate, local or oczudpa-
tional groupings and regions, The significance of the modern
planning movement, which has.obtamed adhere'nts in, everﬁf part
of the world, is that it envisages neyv'tfachmques of cc;l etlztlve
social guidance and control, _w?n'ch .by utilising modern technology
will rescue contemporary civilisation from the ruth.less stez::‘i
roller obliteration of all vital local cultural _v.alues. 1{1terest§ A

initiatives.  But thig could hard!y sucf:eed in a wor dl’i 80 mte;-
dependent as this, where some nations aim chiefly at mi htiary c}e:li i
rendering tribute to a powerful bureaucracy or dlctatorsdp,fwrl cf
now seek to impose their wills upon other peé)plesl,f an . o t}(:;'
national goals irrespective of the interest and welfare of o

nations.

i ionali d Centralisation,
- 9 Louisworth: Localism, Regionalism an »
American .sfouﬁuzl of Sociology, January, 1937.
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THE SOCIAL CONTRACT AND THE, FOUNDATIONS OF
THE ISLAMIC STATE

BY
Mg. TLyas Auman
University of Allahabad

I
The Judgment of History is against Contract

Is the Social Contract theory wholly unhistorical?  1Ig it
a pure fiction? s it wholly unreal and imaginary?  These
questlfms‘ are alwa-ys answered in the aflirmative and no one has
yet said ‘no to their answers.  The whole thing is more astound-
ing because it has been declared that the Social Contract theor
is as old‘ as speculation itself, It has, therefore, its own 'history
without itself 'being historical in any sense. B;: historical her?;a
we mean that in the whole history of the political development of
man we do not find even a single case or instance ‘in which the
sfoc}zlal contract’ might. have heen used in the origin or the making
:)hat fh:tgt:é' lféence 1t is the incontrovertible judgment of history
o e S0 lab ontract theory as an ex[.)lanation of the origin o
Ky se because it has no va.hdlty in human experience and
itis a pure.ﬁgment of man’s imagination, and, therefore, it is
nothing bqt an intellectual treat of the varjous thi"nkers who’hav;’
found dell'ght in its exposition. In the words of Kant this
theory‘as it.has no basis in history, is a mere ideq of rc’asén and
ence is more useful as a philosophical explanation of political
obligation than as an explanation of the actual origin of the statz

Contract in Islam has been a reality

o Bl{lq[ ifb the study of history means the study of all countries
h.ctept raota, this judgment of history may be correct, for in the
1story of that country we do find a fully ‘applied case of Social

tIi:igshIt 121{3 Nattllllre, the Social Contr.act and the Civil Society. By
o makx;nit cftt a s}tludy of the origins of the Islamic State will at
and that contrazilr that the.ISIamlc State was founded on Contract,
of the Islami (in varying respects) always remained the basis
¢ Islamic political structure, Even when the democracy of
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Islam had become a monarchy, the<nstitution of “baiat” (contract)
remained and now, even though there may not be an Islamic
State as in India, the institution of ‘baiat’ or contract continues in
the religious life of the Islamic peoples. This can be seen
throughout India wherever a religious saint (Pir) has his disciples
or followers (Mureed) who contract with the ‘Pir’ for obedience
to his directions regarding the living of his life in the true Islamic
way. Besides this, the marriage ceremony in Islam is still a
contract and will always remain a contract. In brief, the idea
and practice of contract has been the corner-stone of Islamic poli-
tical edifice in the beginning and to this day it remains a feature
of Islamic social and religious life.  The Contract, therefore, has
been a reality with Islam and not a mere theory as it has been in
the general history of mankind.
IT

History of Social Contract Theory

But before I take up the origin of the Islamic state, it is de-
sirable that a brief development of the theory of Social Contract
be traced upto Hobbes, Locke and Rousseau for it was in their
hands that the theory received its most exhaustive and classical

statement.  In this account, we will also try to see if these writers
in any way considered their theories as historical.

In Greece

Political thinking in a systematic way begins with Greece,
and in Ancient Greece we find the theory of Contract used in a
rudimentary form.  The state and its institutions were regarded
as conventional and there was an antithesis between ‘nature’ and

‘convention.’

(a) Socrates

Even Socrates is said to have said that he could not have
come out of the prison because he had made an agreement with the
‘laws.” Hence he was bound to obey them rather than break them.

Thus in Crito! we find him using the following arguments on the
idea of escaping from prison:

Socrates : — :
‘Suppose the laws and the commonwealth were to come

and appear to me as | was preparing to run away and

1The Trial and Death of Socrates by F. G. Church.
(Macmillan, London, 1923.)
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were {0 ask ‘Tell us, Socrates, what, have you in your
mind to do? What do you mean by trying to escape
but to destroy us, the Laws, and the whole city, so far
as in you lies? Do you think that a state can exist
and not be overthrown, in which the decisions of Law
are of no force, and are disregarded and set at naught
by private indiduals?’

‘Was that our agreement or was it that you would submit
to whatever judgments the state should pro-
nounce?’

"And, we say, he who disobeys us, does a threefold
wrong : he disobeys us who are his parents, and he dis-
obeys us who fostered him, and he disobeys us after
he has agreed to obey us, without persuading us that
we are wrong. You do not respect the Laws, for
you are trying to destroy us: and you are acting
just as a miserable slave would act, trying to runm
away, and breaking the convent and agreement which
you made to submit to our government.” ‘Consider:
what good will you do yourself or your
friends by thus transgressing and  breaking your
agreement,

(b) Plato and Aristotle

Plato and Aristotle also refer to this conventional basis of
society only to criticise it for the latter especially holds that the
state is the result of natural evolution rather than of mechanical
construction.  In the words of Willoughby:  “Aristotle in his
Politics speaks of the Sophist Lycophron as having placed civil
law, and therefore political authority, upon a basis of agreement,
but it is in the doctrines of Glaucon in the fourth century, as
reported in Plato’s Republic that we find the compact theory
stated and argued, though without distinguishing between a social
and a governmental contract.  Men, finding a non-political state
to be intolerable, and moved by fear of each other, it was argued,
make a contract to do justice to each other, and agree upon laws,
which they mutually accept as binding upon themselves, and as
defining what actions shall be regarded as right or wrong. It
was to refute such an arbitrary or conventional basis of social
and political obligation as this, as well as the other individualis-
tic doctrines of Sophists, as, for example, the force theory of
Thrasymachus . . . that Plato wrote his Republic; and the same
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purpose, though perhaps not so predominant, is found in Aris-
totle’s Politics and Ethics.””

(¢c) The Stoics and Epicureans

After Aristotle, the Stoics and the Epicureans again re-
turned to the anti-thesis of ‘convention’ and ‘nature’ and they
began to treat Law as a contract and the State as conventional.
To them, man came to be guided by Laws of Nature which were
universal laws of reason and hence the world itself was a
natural association governed by the Laws of Nature.

In Rome

In Roman times also, men like Cicero kept up the Greek
tradition of opposition of ‘convention’ and ‘nature’ and . he
speaks of natural Law, natural equality and natural society.
Then the Roman lawyers take up Natural Laws as the source of
right reason and men like Ulpian speak of natural liberty and
natural equality by the Laws of Nature.  The result of tl}e
application of Natural Law came to be that not only was the
civil Law to be based on these laws of right reason but also the
Laws of Nations were refined and made applicable to all
citizens—Roman, Italidns and foreigners alike—and hence they
came to be universal Laws.

In the Old Testament

Besides these Greek and Roman ideas we find the idea of
‘covenant’ even in the religious books of early peoples. Thus
in the old Testament there is a frequent reference to the
‘Covenant of God’ with the Jews or of Kings with the people
and Vaughan maintains that it is an ‘undoubted fact that the
origins of the Jewish State is there (in the old testament)
traced to a covenant or contract, between the chosen people and
God.®! For example we have:

‘So all the elders of Israel came to the King in
Hebron: and King David made a Covenant. with the.m
in Hebron before the Lord; and ghey annointed .Davzd
King over Israel.” Even Hobbes mentions God speaking to-

2 The Bithical Basis of Political Authority by W. W. Will-
oughby (Macmillan, 1930.)

3 Studies in the History of Political Philosophy by C. Vaughan
(1939), p. 12.

+ Samuel II, v, 3.
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Abraham and (Gen. 17. 7, 8) 10 make a Covenant with him in
these words, “I will establish my covenant between Me and thee,
and thy seed after thee in their generations, for an everlasting
(,ov.enan't, to be a God to thee, aud to thy seed after thee; And
L will give unto thee and 1o thy seed afler thee the land wherein
thou art a stranger, all the land of Canaan for an everlasting
possession.”™  Even the Holy Quran, in itx own way bears
testimony 1o such contracts between God and people in” Hebrew
times.  Thus we f{ind, ‘and when we made a Covenant with the
children of Israel: you shall not serve any but Allah and (you
shall do) good 10 (Your) parents, and the near of kin, and to
the orphans and the needy, and you shall speak to men good
words and keep up prayer and pay the poor rate. Then you
turned back except a few of you and (now too) you turn aside,™

In the Middle Ages

~ With the coming of Christianity also the idea of the
Covenant did not die out for the New Testament” itself was a
covenant with God (and even Hobbes speaks of the New
Covenant by Baptisme.)"

The Holy Quran also afhrms such a covenant between God
a‘nd.Christians in these words:  “And with those who say we are
Christians, We made a Covenant, but théy neglected a portion
of what they were reminded of, therefore, We excited among
them enmity and hatred to the day of resurrection, and Allah
will inform them of what they did.”

Feudalism

_ However in the Middle Ages the idea of Contract remained
alive t}nd associated with the institutions of Feudalism. Thus
says Sir Henry Maine:

5 Hobbes: Leviathun (veryman’s Library), p. 219.
¢ The Holy Quran by M. Muhammd Alj, p. 44
7 In fuet, according to Christian belief the Old Test i
‘ , , ¢ dief the estument 1
Uld' (‘o.veuunt and the New Testament is New Covenant, When
sprinkling the people with the blood of animals, Moses is report-
ed to have sa:}d ““This 1s the .l)lnud of the covenant which the Lord
lglath made -Wlt‘h you concerning all these words’’.  Thus the Old
%l()venant or Testament was consecrated by the sprinkling of the
th:o‘glo(i:dan}nﬁls, qso th(fa ge\;{r 'l‘e;'ltament was ratified and sealed by
ood of the Son o id ‘This i
e pepod of the od, who said ‘This is my blood, of the
* Leviathan (E.1.), p. 220,

% The Holy Quran hy M. Mohammad Ali, p. 256.
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“The earliest feudal communities were neither bound
together by mere sentiment nor recruited by a fiction.
The tie which united them was a Contract, and they
obtained new associates by contracting with them.
The relation of the Lord to the Vassals had originally
been settled by express engagements and a person
wishing to engraft himself in the brotherhood by
commendation or infeudation came to a distinct
understanding as to the conditions on which he was
to be admitted. It is therefore the sphere occupied
in them by Contract which principally distinguishes
the feudal institutions from the unadulterated usages
of primitive races.  The Lord had many of the
characteristics of a -patriarchal chieftain, but his pre-
rogative was limited by a variety of settled customs
traceable to the express conditions which had been
agreed upon when the infeudation took place.”*’

In fact it is the general opinion of modern writers that the
Social Contract theory as we find it is the legacy of the Middle
Ages” “for, no doubt, the mutual obligations of feudal overlords
and their vassals, freely undertaken by both parties, freely re-
newed by generation after generation, and (at any rate legally
speaking) as freely open to renunciation, prepared the way for
the idea that the relation between rulers and their subjects was
in its essentials a contract of Societies.”"

£

The Theory of the Limited Monarchy of the Church
Father

Already, the distinction between the King and the tyrant had
been stated by men like Plato and Aristotle and even the Church
Fathers had been speaking of the powers that be and the powers
that ought to be. St. Isidore had distinguished the King from
the tyrant by one feature—the limitation of Law, for the latter

10 §ir Henry Maine: Ancient Law, p. 324 (London, John
Murray, 1905.) '

11 See Lord: Principles of Politics, p. 47—“As it was, they
(the modern writers) -were but employing a conception which was
mainly the product of the Middle Ages”. Also Social Contract by
Cole (Everyman’s Library), p. VIII, where in his introduction he
calls it ‘a traditional theory rooted in the Middle Ages’.

12 Tord: Principles of Politics, p. 48.
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il?(ihl,;oKlil;n “:sml;"b' dhl: en St Augustine in the 9th century spoke
justified lfranni:‘u{n , ry the Law and John of Salisbury had even
13th century {A,l(()tf i the king violated the law. Thus in the
already )rez ] theory uf' /l/!(m(lrc:/{y as limited by the Law was
the writelr ofa t}fr}t‘hand l‘hls is ly[)‘lfl(‘fl by the ‘Song of Lewes™®
oints i which, a Franciscan Friar, maintained the following
ponts m support of Simon De Montfort against Henry 111:—

. 13
(1) .He has never heard that rex is fex; but he holds that
it must be common and true that lex is rex.”

(i1) If the king be thus under the Law, he must rule for
the common weal,

(iii) In lli(rpitatiOll by law there is true liberty; and ‘to force
ah mg}g1 to be free,” a people may have to resist him
when he becomes a slave to passion and tyranny.

(iv) But lawful resistance may be adopted in extremes; in

nl;)rmal times parliamentary institutions will result in
the good of the people.

Pactum in Manegold and 8t. Thomas Aquinas

This theory of limited
| _ monarchy was at once taken up b
glrip};gioganlli:S;” (ljvf[ the claims of the Pope as against pthg
I and hence Manegold ‘made great play with thi ’
—the rights of the people and said?—- play with this wespen

The people exalts one man that he may govern, and rule
men justly. If he breaks the contract(Pactum)
under which he was chosen, the people are free from
the dut){ ot; , submission, since he has first failed to
keep faith. _ Then St. Thomas Aquinas also takes
up the same idea in his De Regimine Principum and
the monarch is both instituted and limited by the
commonalty: “If it pertains to the right of a com-
monalty to institute a king, the king whom it has in-
stituted may without injustice be destroyed or his
power may be limited, by the community, if he uses
his royal power tyrannically,” and a king turned

tyrant “does not deserve that th
by his subjects.” e pact should be kept

13 The whole of this : . .
Thought of Plato and Ariﬂ&if:’g{);p%}.lamts:rd( 1119%'; ;;l;he501;(£l(318“1

14 The Politi is
- e7‘ olitical Thought of Plato and Aristotle by Barker,
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The Anti-Monarchists

At the beginning of the modern period, therefore, when the
tussle between the king and the people became acute, this same
doctrine of the peoples’ right as issuing in a pactum was con-
tinued and the so-called Anti-Monarchists (or Monarchomachs)
only followed this very tradition of the Middle Ages. If the kings
justified their authority on the basis of the Divine Right of Kings,
the subjects began to claim ultimate power on the basis of the

Divine Right of Peoples.'’

Three Stages of the Contract Theory

But as yet a full fledged doctrine of Social Contract with the
State of Nature and its corollaries the Natural Rights and the
Laws of Nature, the Contract itself and the resulting Civil Society
was not yet set forth by any writer in the whole history of politi-
cal speculation. In the ancient period of Greece and Rome
(and even of Judaism) which may be said to be the first stage of
the Social Contract theory the only purpose of writers was to
emphasize the antithesis between the ‘natural’ and the ‘conven-
tional’ and the natural was interpreted to include ideal principles
of human conduct and guidance. In the second stage which may
be said to include the Middle Ages and the early Modern Age, the
Contract is used to indicate the antithesis of authority and
liberty—of Kings and subjects.  But in the third stage which
ushers in with' Hobbes, Locke and Rousseau it becomes both a
fact and an idea of reason for a systematic study both of the
origin of the state and of the first principles of political philo-
sophy. It is true that as an ‘idea’ the theory as used by these
three writers has been called, a fiction, or to be more explicit,
a plastic fiction, but it is equally true that the writers themselves,
in some sense, believed in the reality of the State of Nature as

they were describing it.

Hobbes

Thus says Hobbes “It may peradventure be thought, there
was never such a time, nor, condition of war as this; and I believe

15 See Figgis: Divine Right of Kings. To all-these writers
such as Milton, Mariana, Buchanan and Althusius the people
meant the ‘goverred part of the state’ minus the rulet. Thus
liberty and authority could not be reconciled and there was con-
tinuous antagonism between the Governor and the Governed. See
Merriam: History of the. Theory of Sovereignty, pp. 20—31.
See also Vaughan: Divine Contract Social. Longman’s (Modern
Language Texts), 1918, p. Lv.

F. 4
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it was never generally so, all over the world; but there are many
places, where they live so now. For the savage people in many
places of America, except the government of Small Families, the
concord whereof dependeth on natural lust, kave no government
at all; and live at this day in that brutish mahner, as 1 said be-
fore. Howsoever, it may be perceived what manner of  life
there would be, where there were no common Power to fear; by
the manner of life, which men that have formerly lived under a
peaceful government, use to degenerate into, in a Civil War,”"

Locke

Similarly, Locke also believes in the reality of his State of
Nature and tries to meet the objection that his account of the
state of nature is ‘unhistorical under the following points which I
summarize from his long argument.!”

L. Government and Society every where are anticedent  to
records and letters come to a people after a long continuation of
Civil Society. It is only then that Common-wealths, like parti-
cular persons, begin to look into the history of their founders and
then catch hold of accidental records that others might have kept
of it.  This shows that if the early history of peoples is  not
recorded, they had no life before the beginning of such records.
Similarly, the State of Nature is true even though recorded his-
tory might be silent about the earliest life of man.

2. Even the beginning of Rome and Venice was made by
~ “the uniting together of several men, free and independent of one

another, amongst whom there was no natural superiority or sub-
jection.” ’

3. If Josephus Acosta’s words may be taken, he tells us that
“in many parts of America there was no government at all,” and
then Locke cites the instances of Peru and Brazil and concludes
‘that their political societies all began from a voluntary union.
and the mutual agreement of men freely acting in \he choice of
their governors and forms of government.” He further cites the
case of Sparta and then remarks that thus [ have given seperal
examples out of history of people, free and in the State of Nature

that, being met together, incorporated and began a Commonwealth. .

Rousseau

Similarly, Rousseau also gives an account of the State of
Nature in such a way as if the gradual development of man from

1 Hobbes: Leviathan (Everyman’s Library), Ch. 13, p. 65.

7 Locke: Of Civil Government (Evervman’s Library), Para-
~ graphs 100, 101, 102 and 103, pp..166—168.
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the simple to the complex life was one of gradual hls(tlortllfgé
evolution—begirning of course w1th pure savagery,l an hen
passing through the stages of thq increase of pgpuﬁatlcﬁl, (e
coming of agriculture, the enclosing of land and na1 y the
advent of all inequalities and privileges resulting in enslavem
of the natural man.'®

Vaughan’s Criticism

~Besides this idea of the writelts.themselves whokbehe\fe(i :;l
the reality of their accounts, the critics also have ta.en1 pan'lr 1
consider if these accounts were really real and historical. thus
Vaughan says ‘The idea of a State .of Nature has everll1 a fsotheir
of much merriment to historicgl rigorists. But much o heix
ridicule has been strangely beside 'the mark. The. assump }110
that a State of Nature—that is, a_state without either
settled society or government ever existed has, of gc})burse, n‘(;
historical foundation. It cannot be c?wpr(?ved but neither can 1
be proved and the burden of proof is evidently —thrown upoE
those who go bail for its reality. That, however, 1s not en(;l\lgd
to bear out its use for the mere purposes of the argument. dn
in so far as the idea of a State of Nature has been employed to
indicate mot a historical reality, but the ‘loglcal opposite to any
recorded or conceivable form of the cwil state, in slo far has it -
stands not for a historical fact but _purely for a specu ative y.fpol-
thesis, it is obvious that all criticism l?asf:d upon historical
grounds is entirely off the point. Even if it were far more cer-
tain than it is that a State of Natl.me never ex1st§d 1»:} faﬁt,
the philosopher would still be entitled to use the idea ohr the
sake of defining more exactly, by means of contraries, what is
the true nature of Civil Society.!®

Vaughan on the State of Nature in Spinoza & Rousseau

He further goes on and says, “No doubt, most, if not all, of
those who professed to speak of the State of Nature as a pure
hypothesis were at least half mclzn.ed to believe that it was ﬂl;o
a historical reality. . . . We may indeed have other grounds for
supposing that a given writer did, in 'fact,.belleye in the historical
reality of a State of Nature. Blzlt, if this behef has no eﬁ;ec.t
upon the subsequent march of his argument; if, on a fair

18 Rousseau: A Dissertation on the Origin and Foundation of
the inequality of mankind (both parts). . . B

19C, E. Vaughan: Studies - in the History of Political
Philosophy. Vol. I, pp. 27—28..



142 ILYAS AHMAD

examination, it can be shown that he does in truth employ the
idea for Rurely speculative purposes; then the error is of no
practical importance. It is by his argument that he must be
judged, and by that alone—(thus) Spinoza and Rousseau, for
nstance, both believed, it is probable, in the reality of the State
of Na!ure. But it would be hard to show that the general tenor
of their argument is, in the smallest degree, affected by the fact.
Strike off in each case, the first link of the theory, and the rest
of the chain remains unshaken and untouched. . . . In neither

case Ljnthe State of Nature more than a picturesque  frontis-
piece.’

iYaughan on the State of Nature in Locke

Then Vaughan further goes on to say that in the case of
Locke, however, the whole of his theory depends absolutely
upon the assumption that the State of Nature is faken from life—
that it must ‘have been a historical reality’  This is because his
conception o_f Natural Law ‘as a code accepted by the conscience
of all men in the State of Nature and providing a sanction for
the contract by which that state was eventually swept away to

make room for the civil State.” In fact it serves a triple pur-
pose :— - l

1. It accounts for the continuance of the State of Nature.
2. It furnishes the sanction for the Contract.

3. It provides a standard by which the positive laws of
the. Civil Society may be judged or on the mode of
which they may be reformed.

Vaughan on the State of Nature in Hobbes

More than Locke, Vaughan then emphatically asserts, is the
State of Nature a reality to Hobbes? Thus he says, ‘If t,here is
one writer above all others who pins his faith to the r,eality of the
State of Nature, to the authenticity of the facts which he records
abgut it, it is the author of the Leviathan. . . . There is no other
writer who is so deeply committed to the historical reality of that

assumption; no other writer, according to whom the obvious im-
possibility of proving it is so fatal.2!

* Vaughan, Vol. I, pp. 28—29.
3 Vaughan, Vol. I, pp. 29—30.
Besides Vaughan, Nevinson also in his ‘The Growth of

Freedom’ asserts ‘I have
¢ 88e taken Hobbes because among the
philosophers he seems the most nearly historic in his the%ry.’,
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Several Instances of Contract in History

Thus from this account of the brief history and criticism of
the Social Contract theory it is clear that the writers themselves
have tried to justify the State of Nature and the Contract as a
historical reality and have tried to cite instances from Greece,
Rome and even America (Peru and Brazil), but the critics main-
tain that it was a mere imaginary hypothesis and that neither the
State of Nature nor the Contract have been cqnﬁrme:d by history.
The only solitary instance usually cited in history is that of the
boat ‘May Flower when in 1620 the persecuted English
emigranis on their way to America agreed among themselves as
follows: “We do solemnly and mutually in the presence of
God and one another, covenant and combine t.)u,rselves together
into @ Civil body politic for our better ordering and preserva-
tion.” But even if this be taken as a real Contract for the
creation of the state (for the element of territory is lacking) we
have no State of Nature and the men too were not primitive
human beings but rather’ were those who had already been
civilised members of civil societies.  Similarly, sometimes
cases of such contracts are cited from instances of the making of
constitutions in the states of Hampshire, California and Massa-
chusettes in America but there too the objection remains that the
individuals that took part had already been members of civilized
society and governments.

111
Contract in the Origin of the Islamic State

We will now take up the origin of the Islamic State and
will try to show how the period before Islam was the age ofi
ignorance (a State of Nature), how the Laws of Islam were the
(Divine) Laws of Nature; how the whole period of the life of the
Prophet of Islam was a period or age of Contracts, and how the
Islamic State itself was founded on ‘contract’ and how -the real
civil society was instituted in that land ‘of darkness and
barbarism.

The State of Nature in Arabia or the Age of Ignorance

What political philosophers have termed the State of
Nature, Arab historians have called the Age of Ignorance or
Ahd-i-Jahaliyat in Arabia. In the words of Vaughan ‘to talk of

p. 16 (Footnote). On the whole, he is also inclined to hold, that
the conception of the Contract ‘was mainly an imaginary hypothesis’.
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tnhe Orngzi}n of Civil Societ){’ is, strictly speaking, to imply that it
s}prang rom a state of things which was not ‘civil, and that is
the very definition of the “State of Nature.™

1. The Political Condition

Beforc.* the advent of Prophet Muhammad (Peace be on
Arabia was in no sense a nation as we understand it. It
never had one government that might have united the different
lrlbes into one people and tribal individuality was the core of
lheu: political existence.  Beyond the tribe everything was
foreign to the Arab mind and every tribe was the enemy of the
(.)ther' and blood vengeance was sought for in every case. Gibbon,
in his Decline and Fall of the Roman £mpire, thus draws the
picture of the political and social life of the Arabs:— “The
temper of a people, thus armed against mankind, was doubly in-
flamed by the domestic licence of rapine, murder, and revenge

. each Arab with impunity and renown, might point his javelin
agawnst the life of his countrymen.  Of the time of ignorance
which preceded Mahomet, seventeen hundred battles are recorded

him)

by tradition; hostility was embittered with the rancour of Civil

fachgns; and the recital, in prose or verse, of an obsolete feud was
sufficient to rekindle the same passion among the descendants of
the .hos(ile tribes.  In private life, every man, at least every
family was the judge and avenger of its own cause.””* Thus there
was no sense of any unity whatever among the Arabs and Arabia
itself was only a mere geographical expression.  “Since times
immemorial” writes Dr. Hell, “the struggle for existence in
Arabia had centered round water and pasturage.  These struggles
destx_*oyed the sense of national unity and developed an incurable
particularism, each tribe deeming itsell self-sufficient and regard-
ing the rest as its legitimate victims for murder, robbery and
plunder”® He further adds “What the Arab lacked was the con-
sciousness of national unity. For him there existed only the tribe
and the family, but no Arab Nation.  What he further lacked
was a sense of subordination.  The idea that subordination was
necessary, even a virtue, was an idea absolutely foreign. to him.
True enough, the Arabs had tribal chiefs, and to those chiefs they
even showed regard and respect, but no chief had the right to

! Vaughan, Vol. I, p. 28.-

2 Gibbon: Decline and Fall of Ron Empi !
Edition), Vol. VI, p. 323 (The Ttalics are :rr:?ne.) mpire - (Bury's

* Dr. Hell : Arabian Civilization Tr. by S. Khuda Buksh, p. 10.

THE SOCIAL CONTRACT 145

command, and no one the duty to obey.””* Gibbon also testifies
to this aspect of their life when he says “in each community, the
jurisdiction of the magistrate was mute and impotent.””  Simi-
larly Wellhausen calls the Arabs ‘a Community devoid of supreme
authority and executive power,” and calls the Shaikh or Sayyid a
‘mediator and peacemaker,” but having no supreme power. Thus
politically, Arabia was in a state of complete anarchy of tribe vs.
tribe, of clan vs. clan, and even of individual vs. individual for
in the words of Noldeke, ‘a murder or even a grievous injury may
provoke long years of feuds between families closely akin and the
passion of revenge for an Arab’s slaughtered kin can lash him to
furious blood thirstiness.” 1f blood were shed, it cried aloud for
blood. Hence there could be no question of a real government
authority.

The Arabs because of such temperament of insubordination
naturally loved not only the independence of the tribe but also
personal freedom, for when they did not recognize any authority
they were all free and equal.  Sir William Muir states that “the
distinctive feature has ever been the independence of the
tribe, the family and individuals . . . but no bond of permanent
union holds them together, and dissentient may secede at pleasure.
With a code of honour bordering on jealousy, personal hostilities,
and tribal wars incessantly occur and thus tribes often rise or fall,
coalesce or become disintegrated, remain in their ancestral homes
or migrate to distant lands.”  Thus, as Ibni Khuldun points out,
they would fight on trivial matters, which fight would continue
almost endlessly.  Massacres, loot, and destruction had thus be-
come a normal feature of their life and this was because of the
absence of any central authority in Arabia.’® It is to this abnor-
mal state of affairs that the Holy Quran also bears testimony when
it says, ‘And remember the favour of Allah on you when you were
enemies, then he united your hearts so by His favour you
became brethren; and you were on the brink of a pit of fire, then

+1bid, p. 13. .

5 Gibbon : Decline & Fall of Roman Empire (Bury’s Edition),
p. 323,

¢ The Historians’ History of the World by Henry Smith
Williams, Vol. VIII, Article by Wellehausen, p. 293.

7 Ibid., p. 288.

s Historians’ History of the World, Vol. VIII, Article by
Noldeke, pp. 6—7.

9 Muir: Life of Mahomet: Introduction, Ch. I, p. IV.

10 Thni Khuldun: History, translatel by H. Ahmad Husain
in Urdu, Vol. III, Part ITI, p. 2. (1911), Anwar Ahmadi Press,
Allahabad.
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He saved you from it, thus does Allah make clear to you His com-
munications that you may follow the right way.’ (3:102) There
was t'hus no magisterial authorily, no sovereign power and the
functions of the tribal life were evercised by all its members
equally.” The tribe too, therefore, was not a communily as we
understand it: it was an aggregate of human beings and nothing
more for, in the words of Wellhausen, ‘of the amenities of family
life we find no trace nor any trace of patriarchal guardianship.
Fach man has to give his help, if any thing is to be done’**

2. The Religious Condition

Besides this degeneration in political existence, we find
similar anarchy and disruption in other walks of life.  “The
prospects of Arabia before the rise of Mahomet,” writes Muir,
*were as unfavourable to religious reform as to political union vr
national regeneration.”  In the words of Dr. Weil “in matters
religious and political Arabia in the 6th Century was the theatre
of the wildest confusion.”*® The Arabs followed the religious
customs of their ancestors out of mere respect for tradition and
the Holy Quran bears testimony in these words:—

“And when it is said to them, come to what Allah has
revealed and to the Apostle, they say: That on which we
found our fathers is sufhicient for us.” 5:104.

Noldeke also states about their conservatism thus:  “The
heathen Arabs possessed many holy places and many ceremonial
rites, but very little earnest religious conviction.  Excessively
conservative by nature, the people observed the customs of their
forefathers without troubling their minds about their original
significance, offered sacrifices to the gods (rude stone fetiches for
the most part), and marched in procession round their sanctuaries,
without counting much upon their aid or standing in any great
awe of them; they cried to the dead, “Be not far from us,” with-
out associating with the cry the idea of a future life which alone
gave it meaning.”"*  Thus the whole of Arabia clung fast to its
idolatory, there being three hundred and sixty deities, one for

386_].18('{}10 Historian§’ History of tlw'\Vm'l(l, Vol. Yul, -
* The Historians’ History of the World, p. 293,
'3 Dr. Weil: History of Islamic Peoples Tr. by 8. Khud:
1stor, 1: ples Tr. by S. Khuda
;:}}vluksh.,lp. 1. l\«Iz}rgolmuth_ also in his Mohammedanism, summarizes
e evils of Apment Arabia under three heads: (1) Theological, (2)
Social, (3) Offences against morality, pp. 47—55.

14 The Historians’ History of the World, Vol. VIII, p. 9.
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each day of the year. Wellhausen calls them a ‘rubbish heap of
divine names.”  They not only worshipped the idols, the sun, the
moon, and the stars,’ but also the trees and animals and even
such inanimate objects as Time and Fortune were the objects of
their adoration and thanksgiving.  In the words of Von Kremer
‘All this was sham, counterfeit.  Of real genuine religious feel-
ing there was none.””® It was, therefore, not only in political
condition that we find a sort of political pluralism or particularism,
in religion also, there was a state of pluralism.  Polytheism was
rampant every where and the (Divine) Laws of Nature which had
been revealed with Abraham and successive prophets had been
entirely relegated to oblivion.  The custom and convention in the
early Greek fashion was Pitted against the natural or the divine.
Even the influence of Judaism and Christianity could not bring
any change in their religious outlook. In the words of Sir
William Muir “After five centuries of Christian evangelisation, we
can point to but a sprinkling here and there of Christian con-
verts. . . . Judaism, vastly more powerful, had exhibited a

“spasmodic effort of proselytism, but as an active converting agent,

&8

the Jewish faith was no longer operative. In fine, viewed thus
in a religious aspect, the surface of Arabia had been now and
then gently rippled by the feeble efforts of Christianity; - the
sterner influences of Judaism had been oceasionally visible in a
deeper and more troubled current, but the tide of the indigenous
idolatory and of Ismaelite superstitions, setting strongly from
every quarter towards the Kaaba, gave ample evidence that the
faith and worship of Macca held the Arab mind in a thraldom
rigorous and undisputed.”'” The faith of the so-called three
daughters of Got-Lat, Manat and Uzza—was supreme throughout
Central Arabia and in the words of Muir again “the fabric of
Islam no more necessarily grew out of the state of Arabia, than
a gorzeous texture grows from the slender meshes of silken fila-
ment,”"8

15 Thni-Khuldun: p. 2. Also, Dictionary of Jslam, Article:
Arabia for worship of heavenly bodies. : :

16 Von Kremer: Contributions to the History of Islamic
Civilization, translated by S. Khuda Buksh, p. 166. ‘

17 Muir: Introduction, p. IX;also Von Kremer :Contributions
to the History of Islamic Civilization (Tr. by 8. Khuda Buksh).
Von Kremer quotes Dozy to support the same View. , v

18 Also Noldeke confirms this view: The Historians’ History
of th: World, Vol. VIII, p. 10; Arnold also in Preaching of Islam.
r. 4~. . N .
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The Hanifs

But while the whole of Arabia was thus sunk in abject
idolatory and darkness, a few individual souls, dissatisfied with
the religion of the idol, were trying to find out the light of Allah—
the Divine laws of nature as typified by the religion of Abraham.
They were the Hanifs'® and their view-point, as distinguished from
the religion of the idolatrous Arabs has been called Hanifism.
One of them, Zaid*® thus composed and sang his poems:—

1. Should I worship One God or thousands when even the
duties of religion have been divided by the people.

2. 1 have forsaken Lat and Uzza and such is always done by
a keen and patient man.

3. And I do not worship “Ghanam’ though 1 regarded him my
‘Rab’ when I had little wisdom.

4. With thee O God I am contented and 1 do not see, save
Thee, any one whose religion I should adopt.

3. The Social and Moral Condition '
Besides this religious darkness and political anarchy, the
social and moral life of the Arabs was also corrupt beyond
imagination and Von Kremer summarizes this aspect of their life
admirably when he says: “Wine, women and war were the only
three objects which claimed the love and the devotion of the
Arab.”®’  They had not even the decency and clean habits in
eating and drinking and “ate snakes, scorpions and dead animals.
In draught and famine they would inflict deadly wounds on the
bodies of camels and would suck their blood. . . . Gambling was
common, vice was virtue.  Drink of every kind was highly
cherished.”®* Their sexual morality too was exceedingly low.
“In old Arabia” says Robertson Smith, “the husband was so in-
different to his wife’s fidelity, that he might send her to cohabit

19 1bn-1:Khuldun cites the names of four of them, (Vol. Ii,
Part ITJ, p. 4) Khuda Buksh gives a bigger list in his Essays,
Indian and Islamic. Out of the four noted by Ihni Khuldun, three
became Christians, only Zaid remained and she did not accept
any religion.

20 Ibn-i-Hisham quotes Zuid’s poems, pp. 71—75 (Urdu
Translation.)

31 Von Kr_emer-'l‘x:unsl}ated by S. K. Buksh: Contributions to
the glstorx of Islamic Civilisation, p. 156.

Ibn-i-Khuldun, Vol. II, Part III, p. 2. To these bad habits

gh:%r’e 5‘3:";0?;‘1:‘%?%? references in the Holy Quran, for example, in
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with another man to get himself a goodly seed or might lend her
to a guest.”*® “We read, indeed, with surprise,” says Von Kremer,
“of the Fizarite Mandhur ibn the Zaban as having kept in tact the
marriage with his deceased father’s wife, which he had contracted
at the time of heathenism.”?** Even this was not all.  Not only
was slavery universal and worst cruelties perpetrated on those
captured in the ever continuous wars, but infanticide was common
and girls were buried alive and the Holy Quran at several places
testifies to this inhuman practice.  Thus it says:

“And when a daughter is announced to one of them his face
becomes black and he is full of wrath.” 16:58. .

“He hides himself from the people because of the evil of
that which is announced to him, shall he keep it with dis-
grace or bury it (alive) in the dust? Now surely, evil is

what they judge.” 16:59.

To sum up, we may now say that not only was Arabia politi-
cally in a state of war, her religious, moral and social life was
corrupt beyond imagination. ~ We will now see how this account
of the Age of Ignorance in Ancient Arabia compares with Hobbes’
account of the State of Nature. ‘

Two reasons of Hobbes’ account of the State of Nature

As regards Hobbes’ account of the State of Nature two re-
marks have often been made—firstly, that he pictured that state
in darker colours because he had seen the horrors of the civil war
in England from 1641-1649, and secondly, that the justification
of absolutism demanded such a picture so that the people might
think hundred times before they decided to revolt against the
monarch, as their act would again land them in a state of war
from which they had escaped by making the Contract. The first
argument tries to make the State of Nature ‘Historical’; though
rather in an exaggerated form, the second maintains it as only a
speculative hypothesis, but Hobbes himself, as we have already
seen, refers to America for the correctness of his picture and it
is really strange that his imagination should have travelled beyond
the seas and he should not have caught o glimpse of Ancient
Arabian history before the rise of Prophet Muhammad (Peace be
on him!)

23 Robertson Smith: Kingship and Marriage, pp. 39—40.

2¢Von Kremer: Contributions, p. 162. Also Al-Quran, 4:22.
For other cases, see Usdul Ghabah under ‘Ayas bin Rabab’ and
Haaris bin Amru. '
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Comparison of Hobbes' account and of Ancient Arabian
Condition

~ Now that we have seen the political chaos and moral confu-
ston as it prevailed in Ancient Arabia, it is desirable that we
should compare it with Hobbes’ account of the State of Nature.

In the first plact, Hobbes’ men in the State of Nature were
equal and we have alveady seen how an Arab was by nature an
equal of every other Arab and how he knew no subordination

Secondly, according to  Hobbes, “The Right of
Nature, which writers call Jus Naturale, is the li-
berty ~each man hath, to use his own power,
as he will himself, for the preservation of his own Nature, that is
to say, of his own life; and consequently, of doing anything,
which in his own Judgment, and Reason, he shall conceive to be
the aptest means there unto.”*®  This right, as we have seen, was
claimed by every Arab and he exercised it to the best of his power,
judgment, and reason.

Thirdly, according to Hobbes “By Liberty, is under-
stood, the absence of external impediments”® and to the
Ancient Arab also Liberty meant unlimited freedom or
licence.

Fourthly, in the State of Nature of Hobbes “Kvery man is Ene-
my to every man . . . and in such condition, there is no place for
Industry; because the fruit thereof is uncertain: and consequently
no Culture of the Earth, no Navigation, nor use of the Commodi-
ties that may be imported by Sea; no commodious Building; no
Instruments of moving, and removing such things as require much
force; no knowledge of the face of the Karth; no account of Time;
no Arts; no Letters; no Society; and which is worst of all, con-
tinual fear and danger of violent death; and the life of man,
solitary, poor, nasty, brutish, and short.”*”  Similar conditions,
we have already read, existed in the Age of Ignorance in Ancient
Arabia also and it is to this state of things that Gibbon refers in
these words ;— -

“In this primitive and abject state which ill deserves
the name of society, the human brute, without arts and laws,
almost without sense and language, is poorly distinguished
from the rest of the animal creation.””**

25 Ilobbes: Leviathan (Everywman’s Tiabrary), p. 66.
20 1bid, p. 66, .

27 Hobbes: Leviathan (E.1.), pp. 64—65.

28 Gibbon: Bury’s Edition, Vol. V, p. 314.
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Fifthly, in this war of every one against every one in Hobbes
account the only law actually followed was the law of the sword
and in Ancient Arabia also we have seen that the law of the sword
was the rule rather than the exception and blood for blood was
the battle cry. .

Sixthly, according to Hobbes, “To this war of .every man
against every man, this also is consequent—that nothing can be
unjust.  The notions of Right and Wrong, Justice and Injustice
have there no place. ~ Where there is no Common Power, there
is no Law; where no Law, no Injustice. Force and fraud are in
war the two cardinal virtues.  Justice and Injustice are none of
the Faculties neither of the body, nor Mind. . . . They are Quali-
ties, that relate to men in society, not in Solitude. It is
consequent also to the same condition, that there is to be no
Propriety, no Dominion, no Mine and Thine distinct, but only that
to be every man’s that he can get; and for so long as he can
keep it.”*®* In Ancient Arabia also we have seen that there
was no Common Power and therefore, no, Common Law; There
was not only the individualism of the tribe and the clan run mad:
the individualism of the individual himself had no bounds
and the individual of the Age of Ignorance could not be easily
‘tamed’ or made a social animal (for whom, that is, for the social
animal, dependence or subordination is not only a necessity but is
also a ‘virtue’.) The -tribe itself was in no sense a community,
it was a mere aggregate of independent individuals, 1In the
words of Oppenheimer, the life of the tribe was the life of
Anarchy.? '

Hobbes’ Account is Historical

Thus it is clear that the whole account of Hobbes’ State of
Nature is wholly and in fact literally warranted by the early his-
tory of Ancient Arabia. Will we then be far wrong if we say
that this account is fully historical, and not merely ‘most nearly
historic’ as Nevinson seems to suggest? Can we further assume
that, even though Hobbes does not mention it, he might kave read
Arabian History also (along with the History of Judaism and
Christianity) and, consciously or unconsciously ke might have
been influenced by conditions of the Age of Ignorance which is o

20 Hobbes: Leviathan, (E.L.), p. 66.

30 Oppenhimer: The State—He cites several instances of the
anarchic existence of tribes but this use of the word, ‘Anarchy’
is not in the sense of turmoil and disorder, but in -the sense of
perfect individualism, 1.e., in the absence of control. .. -+
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literal equivalent of his State of Nature? This suggestion may,
on the face of it, seem to be farfetched, but it is not beyond the
realm of probabilities, for Hobbes was the last of the Renais-
sance thinkers, and during Renaissance Arab learning—their
philosophy, science and Mathematics was already the common
heritage of Furope through the Universities of Spain (and Hobbes
was so much enamoured of Geometry that he regarded it as the
only Great Science). It, therefore, passes commonsense to
accept that Europe read every aspect of Arab learning save its
history. It seems to me, therefore, not only that Hobbes might
have studied Arabian History; even Locke and Rousseau might
have been affected in the formulation of their political thought by
the course of events in Arabia.  This last statement we hope o
see corroborated in the coming pages.

Laws of Nature in Hobbes

We have now seen the State of Nature with its elements—
the Right of Nature and the Liberty of Nature in Hobbes. But
he also speaks of the Laws of Nature (Lex Naturalis). A Law
of Nature to him is a Precept or General Rule found out by
Reason, by which a man is forbidden to do, that, which is destruc-
tive of his life, or taketh away the means of preserving the same;
and to omit; that, by which he thinketh it may be best preserved.”
As man was living in continued warfare of every one against
every one, and there was impending fear of death every minute,
there must come ‘Passions’ in their minds that might ‘incline them
‘to Peace’ and these passions must necessarily be ‘Fear of death,’
Desire of such things as are necessary to commodious living; and
a Hope by their industry to obtain them. And Reason suggesteth
convenient Articles of Peace; upon which men may be drawn to
agreement.®*  These articles are the Laws of Nature.  From this
thesis of Hobbes, it is clear, that after a continuous state of war,
the greatest necessity felt by men was for the Laws of Peace.
“This Law” says Vaughan,® “Hobbes, more generous by half than
Moses, lays out into fifteen Commandments” but he could have
‘well stopped short with the first three.’—

1. To seek peace and follow it (or ensue it).

2 That men are obliged to transfer to another such rights as,
being retained, hinder the peace of mankind.

31 Hobbes: Leviathan (E.L.), p. 66.
82 14id, p. 66.

88 Vaughan, Vol. I, p. 4.
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3. That men perform their covenants made.

This law, of which the above are the commandments, is,
‘external and immutable law’—the Law of Nature but Hobbes is
not consistent in his statements. He has used the term Law of
Nature in three senses.®*

(i) the law of the sword,

(ii) the law of expediency—‘Convenient Articles”—not
a duty, but a rule of prudence; and lastly

(iii) also in the sense of a moral law as in the thjrd com-
mandment above where people adhere to it as a
matter of faith—of moral duty or obligation.

Islamic Laws as Divine Laws of Nature

Similarly, in Ancient Arabia, the state of war, rapine and
murder demanded laws of peace for the law of the jungle and
these Laws of Peace were given by Islam which literally means
‘submission or peace.’ But the Islamic Laws (the Divine laws of
Nature) could not be used in these variety of senses. They were
and are really ‘eternal and immutable Laws”  They were and
remain Moral Laws, and are based not on interest or expediency,
but, on duty and are the Articles of faith. They are the com-
mands of God and are recognized by Conscience as absolutely
binding.*®  In this sense the Divine Laws of Nature in Islam are
more akin in meaning to those of Locke for in him they were
unalterable moral laws.”®  But Locke had left their interpreta-
tion to individual conscience for he assumed that each individual
had a knowledge of them. Islam however, as we shall see,
codifies them like Hobbes and definitely enumerates them both in
theory and practice, and reduces their number to five only.

The Meanings of Law

“There are two main senses, says Vaughan, ‘in which the
term Law may legitimately.be used. It may either mean a law
of nature; that is, a generalisation of wl.lat ig obserqu actually to-
happen, under certain circu{nstances, to inanimate objects, or to be
done, again under certain circumstances, by inanimate agents. Or

3¢ Jbid, pp. U & 43—4T7.
35 Vaughan: Vol. I, p. 43.

36 Rousseau does not speak of the Laws of Nature in any
detailed form. Hence I have not “referred to him in this con-
nection,
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It may mean a moral law, that is, a command issued by God or
Conscience . . . and recognized as bindings . .. by a human
agents.” .The word ‘Islam’ cannotes both these senses.” That
word., as has already been indicated, means, submission and
obedlepce;“" as derived from ‘aslama,” it means, ‘entering into
peace.”®  This submission to the will of God is a life of peace
and obedience.  Everything in nature is working, automatically
It seems, according to some plan or Law of Nature from which it
cannot go astray.  Whether it is earth, the heavenly bodies, the
plan‘t or the animal life, their course has been marked out by an
Alnn-ghty Creator Whose Laws of Nature are keeping them intact
and in harmony."  Similarly the nature of man, his very being,
his heart, head and hands, and feet and other organs are all work-
Ing automatically according to a certain plan or Law of Nature.
They are therefore, obedient to the Laws of God which are the
Laws of Nature.*!

—————— e e

37 Vaughan, Vol. 1, p. 43.

¥ Says Hobbes. “Obedience to His Laws, (that is, in this case
to the Laws of Nature) is the greatest worship of all.” For as
obedience is more acceptable to God than Sacrifice; so also to set
light by his Commuandments, is the greatest of all contumeties.
And these are the Laws of that Divine Worship which Natural
Reason dictateth to private men.

3 For the meaning of Tslam, see also Margoliouth: Moham-
madenism, p. 7 and Bosworth Smith: Mohammed & Moham-
mwadenism, p. 137.

# “The religion of Law aud obedience thus seems to obtain all
around us, and to be strictly observed by every atom in Nature.’

Thus ‘the whole creation’, in the words of Amir Ali, ‘is full
of the signs of God. The structure of your body, how wonderfully
complex, how beautifully regulated; the alternations of night and
day, of life and death; your sleeping and awaking, your desire to
accumulate from the abundance of God; the winds driving abroad
the pregnant clouds as the forerunners vf the Creator’s Mercey; the
harmony and order in the midst of diversity; the wvariety of the
human race, and yet their cloge affinity,~are not these signs
enough of the presence of u Master-Mind, ‘Nay, the very com-
plementary relations which various objects in Nature reciprocally
hold and the mutual service they render are ouly the outcome
of the submission yielded by these manifestations of Nature to Divine
Laws i.e.. the Laws of Nature. —Amir Ali, The Spirit of Islam,
p. 31 (Calcutta, S. K. Lahiri Co, 190R).

: *1 ‘Is not man a part of the same Nature,” ‘a mighty atom the
best product of nature, the finest handiwork of God? And if so, is
it possible for him to be without a religion? Every atom in Nature

has 'foun.d its place in the human body. Man is the universe in
miniature—a microcosm in the scientific term. Every organ in him
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Man has an autonomy of Will

Man, however, as different from the whole of the creation**
has been given an autonomy of the will and is, therefore, to be
guided by the light of his reason, not in the automatic movement
of the various parts of his organism, but in the conscious life with
his fellow creatures. Hence his reason has to understand Laws
of Nature not in the sense of physical laws only but in the sense of

moral laws of human nature also.

Law in Islam

Thus Islam stands for Law in both the senses of physical and
moral, and both of them are the commands of God and both tl;ese

aspects can be seen in the following verses:—

1. Is it then other than Allah’s religion that they seek to
follow and to Him submits whoever is in the heaven and
the earth, willingly or unwillingly and to Him shall they
be returned. 3:82.

2. Then set your face upright for religion in the right state—
the nature mlde by Allah in which He has made mien;
there is no altering of Allah’s creation; that is the right
religion but most people do not know. 30:30.

The Prophet of Islam is the Prophet of Nature

Thus Islam is the religion of Nature—of submission and
obedience—and its laws are the (Divine) Laws of Nature. - Be-
sides Islam as the religion of Nature, the Prophet of Islam himself
has been called the Prophet of Nature. “To the Prophet of

follows the religion of Law and obedience for its very existence. In
other words, every organ performs its respective functions 1n
complete submission to certain fixed Law. The very minute they
fail to do so, it brings serious illness or death. Therefore, man.
cannot as a whole have any other religion - but that which is
strictly ohserved by the very components of his body and nature.’
Towards Islam by K. Kamaluddin (1923), p. 16.

Hobbes: ‘‘Seeing there are no signs, nor fruit of
there is no cause no doubt, but that
ly in Man; and consisteth in some
some eminent degree thereof, not
" Teviathan, Ch. XII, p. 64

42 Says
Religion, but in m.a.n'only;
the seed of Religion Jjs also on
peculiar quality, or at least in
to be found in other living creatures.
(Everyman’s Library). S

Also see his three points (i) Man as inquisitive, (ii) effect of
sight en his thinking, and (iii) memory and foresight.

F.6
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9 . . . . . .
Islam,” says Amir Ali, “Nature itself is a revelation and a
miracle.

“There is a tongue in every leaf,
A voice in every rill
A voice that speaketh everywhere,
In flood and fair, through earth and air,
A voice that is never still.”

“The Prophet of Montheism is pre-eminently the Prophet of
Nature.  His ethical appeal and his earnest assertion of divine
unity are founded upon the rational and intellectual recognition of
all-pervading order, of the visible presence of One Mind, One
Will, regulating, guiding and governing the Universe.  His
grandest miracle is the Book in which he has poured forth with

an inspired tongue all the revelations of nature, conscience and
prophecy.”*?

The Holy Quran

And the Book, that is, the Holy Quran itself is, therefore, a
Code of Nature for it itself asserts “And there is no animal that
walks upon the earth nor a bird that flies with its two wings, but
they are genera like yourselves. We have not neglected any-
thing in the Book, then to their Lord they shall be gathered.” 6:38.

It is this truth which Hurgronje has been forced to recognise
in these words: “No Religion,” says Reland, “has been more
caluminated than Islam,” although the Abbe Maracci himself
could give no better explanation of the turning of many Jews and
Christians to this religion than the fact that it contains many
elements of natural truth, evidently borrowed from the Christian
religion, which seem to be in accordance with the law and the
light of Nature.’**

Thus to summarize, not only Islam is the religion of Nature:
its prophet himself was a prophet of Nature and the Holy Quran
itself is a complete Code of Nature.

Corruption of Moral Laws

prevqr, to cont.inue our argument on the two senses of law,
from times immemorial, not only these physical laws have been
working in Nature, the moral laws too have been working in the

* Amir Ali: The Spirit of Islam. (1902) (Italics are mine).
# Hurgronje: Mohammedanism, p- 8. :
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social life of man. But, according to Islam, the physical laws
have always been beyond the reach of man and hence they have
been working harmoniously and unerringly, but the moral laws
as given to all men through Prophets and Books of God in all ages
and times, have been corrupted by human hands. The Holy
Quran thus asserts the corruption of God’s Books by human hands.

“Woe to them, to those who write the book with their hands
and then say, this is from Allah, so that they may take it for a
small price; therefore woe to them for whatever their hands have
written, and woe to them for what they earn.” 2:79.

Hence the necessity of revelation again and again has been
to correct the corrupted life of man who began to follow laws of
his own making, his own customs and traditions or the customs and
traditions of his forefathers. The Holy Quran emphatically
asserts this aspect also thus:—** “And when it is said to them,
Follow what Allah has revealed, they say; Nay, we follow what
we found our fathers upon what! and though their fathers had no
sense at all nor did they follow the right way.” (2:170). Thus
custom was always pitted against the natural or the divine and this
was so in Arabia as well as in other parts of the world even though.
warners ‘had always been sent to all nations and peoples:

“And certainly we raised in every nation an Apostle saying:
Serve Allah and shun the devil.” 16:36. L

“And certainly we sent Apostles before you, there are some
of them we have mentioned to you and there are others whom we
have not mentioned to you.” 40:78. S

The Necessity of A New Book

“After stating the Corruption of all the Books of God by
tuman hands, the necessity of a new revelation has been justified
by the Holy Quran in these emphatic words:

“Corruption has appeared in the land and sea on account of
what the hands of men have wrought, that He may make them
taste a part of that which they have done, so that they:. may: re»
turn.” 30:41. . y R

Hence the Holy Quran has been revealed as the summary. of
all the revealed books of God (which had already been corrupted)

45 Tn this Verse the Qunanic emphasis is on the side of Bentham
rather than on the side of Burke for the former wanted to profit
by the folly of ancestors and the latter worshipped the wisdom of
the forefathers. ‘ -

 The Historians’ History: Article By Goldziher—summarises
the Quranic indictments of these customs, p. 295, '
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...as ‘pure pages wherein are all the right books’ (XCVIII® 2:3).

It, therefore, does not bring a new religion for the human race.

It only rightly continues the religion of Abraham,*® and of other

grophets of God including Moses and Jesus.  Thus says the Holy
uran:

“Say, we believe in Allah and (in) that which has been
revealed to us and (in) that which was revealed to Abraham
and Ishmael and Isaac and Jacob and the tribes, and (in) that
which was given to Moses and Jesus, and (in) that which
was given to the prophets from their Lord: We do not make

any distinction between any of them and to Him do we
submit.” 2:136.

Abraham has been spoken of in the Holy Book as one who
was a Muslim:

‘Abraham was not a Jew nor a Christian, but he was (an)
upright man, a Muslim, and he was not one of the polytheists.’
3:66.

And Prophet Muhammad (Peace be on him!) has also been
commanded to be the first to submit:

‘Says,” “I am commanded that I should serve Allah, being
sincere to him in obedience.  And I am commanded that 1 shall
be the first of those who submit.” 39:11;12.

The Holy Quran is the Light

The utter darkness of his age was to be dispelled by the Light
of Allah through the agency of the Prophet and the Holy Quran,
for “This is a Book which we have revealed to you and you may
bring forth men, by their Lord’s permission, from utter darkness
into light to the way of the Mighty, the Praised One.” 14:1.

And it is a Book  in which is your eminence ’ 21:10.

From what we have seen above, it is clear that in Islam there
is no difference between the Divine Laws and the Laws of Nature
and hence there is no antithesis between ¢ Nature” and ‘Revelation.’
The Islamic conception wholly differs from the conception of Law
as put down by St. Thomas Acquinas in the Middle Ages, To him,

1. Eternal Law: is the controlling plan of the universe
existing in the mind of God. It is the design of

¢ The Historians’ History of the World, Article by Dr. 1.
Goldziher, p. 294. Also says Hobbes ‘And it is of Abraham (not

of Moses) St. Paul saith (Rom. 4.11) that he is the father of the
Faithful.
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the universe, conceived as the supreme reason of

God, the Creator.*”

2. Natural Law: is that participation of man, as rational
creature, in the eternal law, through which he dis-
tinguishes between good and evil and seeks his,

true end.
Human Law: is the application by human reason of

the precepts of Natural law to particular earthly
conditions. :

w

4. Divine Law: in the special sense was that through
which the limitations and interpretations of human
reason were supplemented and man was infallibly
directed to his end—eternal blessedness; it was the
Law of Revelation. ‘With its two sub-divisions
of old and new,’ it ‘is the will of God as revealed
in the Old and New Testaments.’

Thus in Islam, as we find in Cicero more than in any other
writer, Eternal Law, Divine Law and Natural Law are only inter-
changeable terms and human law is nothing separate from or
antagonistic to Divine Law,** for ‘right reason’ cannot go against
the divine Law. Says Cicero ‘There is in fact a true law—namely
right reason—which is in accordance with nature, applies to all
men and is unchangeable and eternal. By its commands this law
summons men to the performance of their duties, by its prohibi-
tions it restrains them from doing wrong . . . there will be one
law, eternal and unchangeable binding at all times upon all
peoples; there will be as it were one common master and ruler of
men namely God, who is the author of this law, its interpreter,
and its sponsor. The man who will not obey it will abandon his
better self, and in denying the true nature of a man, will thereby
suffer the severest of penalties.’”*® Dunning also summarises his

47 Dunning : A History of Political Theories, Vol. I, p. 194,

18 Hobbes also says, ‘God declareth his laws in three ways; by
the dictates of Natural Reason, by Revelation and by the voice
of some man, to whom hy the operation of Miracles, he procureth
credit with the rest. From hence then ariseth a triple Word of -
God, Rational, Sensible and Prophetique to which correspondeth a
triple Hearing: Right Reason, Sense S_ugernatural and Faith.’
Leviathan (E.I.), p. 190. This differentiation by Hobbes, though
interesting, does not square with the Islamic conception as stated
above, :

19 Sabine: A History of Political Theory, p. 164.
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view point in these words. “All nature is ruled by God. Man
is the highest of created things,™ through the possession of reason
he is distinct from other creatures and like the Creator. By
virtue of the divine element in human nature man participates in
the ultimate principles of right and justice, which are merely
elements of the law by which God rules the universe. Further all
men possess by nature the consciousness of those principles for
men are alike rational. The Oneness of human nature is absolute;
‘no one is so like to himself as all are like to all, though evil
habits may bring apparent diversity. But to whomsoever reason
is given by nature, so also is right reason, hence also law, which
is right reason in commanding and forbidding.  Thus the law of
nature (lex naturalis), or law pure and simple, is the source and
limit of all rights, even the natural rights (ins naturale) . . . .
Law in the true and ultimate sense is eternal wisdom, ruling the
world. Among men it is the rational dictate of the sage (sapientis)
as to what is to be commanded and what forbidden.””

Thus the Prophet of Islam when promulgating the Divine
Laws of Nature or of right reason never even once refers or resorts
to the ‘miraculous’ to assert the truth of his mission. He again
and again appeals to the familiar phenomena of nature as signs
of the divine presence. He unswervingly addresses himself to the
inner consciousness of man, to his reason, and not to his weakness
or his credulity.”* Verses after verses can be quoted from the
Holy Quran in which this appeal to reason is time and again
addressed so that man may try to understand his true nature.
Thus says the Holy Quran.

“He grants wisdom to whom He pleases and whoever is
granted wisdom, he indeed is given a great good, and
none but men of understanding mind.” 2: 269,

“And they swear by Allah with the most energetic of their
oaths that if you command them they would certainly

go forth. Say! Swear not, reasonable obedience is
desired:” 24:53,

50 The Holy Quran: ‘Certainly we created man in the best
make.” ("XCVI—4)

" Dunning, Vol. II, pp. 123—124.

_Thus, as Dunning has also pointed out, Cicero mses Nature in
various senses. 1. Universe as created. 2. The forces of the
physical world. 3. The creator of man etc.

82 Amir Ali: Spirit of Islam, p. 30.
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Principles of Islam or the Divine Laws of Nature

From the above discussion it is clear that the Holy Quran
laid down certain principles or the Laws_of Nature which were
to be followed by men in their social life if th_ey wanted to do
away with all the immoralities and absurdities that had been
prevailing in the State of Ignorance, and if they real}y desired to
be successful in life and establish in Hobbes’ words, ‘the Km.gdom
of God by nature’ These principles have been set forth in the
following verse:

“ This book, there is no doubt in it, is a euide to those who
guard (against evil), those who believe in the unseen
and keep up prayer and spend out what We have
given them and who believe in that which has been
revealed to you and that which was revealed before
you, and they are sure of the hereafter.” 2:2—4.

An analysis of this verse thus gives us the following
principles of Islam® or of the Divine Laws of Nature: |
1. Belief in the unseen, that is, in the One Go_d and in
Angels.®*
Belief in all Revelations.
Belief in the Hereafter.
Keeping up of Prayers and
Spending of what God has given us.
Of these the first three are maiters of theoretical belief and

the last too concern the practical and day to day life, thus theory
and practice, belief and action® go side by side. 4

gk wN

53 See also Usdul Ghabah under Sawaid bin Haarith A?di, for
principles of Islam under 15 points—3 groups of ‘five points’ each :
(i) Matters of faith: God, Angels, Revelations, Prophets,
and Hearafter.
(i1) Matters of action: the Xalima, Prayer, Zakat, Haj
and Fasts. g
(iii) Corollaries of both: To thank God in peace and
prosperity, to be patient in distress, to be steadfast in
battle, to remain contented in what is passing and
to bear silently the tortures of the enemy.
584 On Angels—See Hobbes: Leviathan, (Everyman’s Library),
p. 214. o
56 ‘There be some signs of Honour, (beth in attributes and
actions) thea{ be Nnal.turallgy so; as amongst attributes, Good, Just -
Viberal and the like; amongst Actions, Prayers, Thanks and
obedience.” Hobbes: Leviathan (E.L.), p. 192. , ‘
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The First Law of Nature in Islam

The first principle, that is, belief in the reality and unity of
God is in every sense the First Principle of all Nature. 1t is the
‘eternal principle’ and therefore the be-all and the end-all of all
things. As Hobbes has put it, “he that from any effect he secth
come to pass, should reason to the next and immediate cause
thereof, and from thence to the cause of that cause, and prolong
himself profoundly in the pursuit of causes; shall at last come to
this that there must be (as even the lecathen Philosophers
composed) one First Mover; that is, a First, and an Eternal Cause
of all things; which is that which men mean by the name of
God”—Flternal, Infinite and Omnipotent.”® The whole of nature,
in spite of its diversity, exhibits the unity of its creator.
Similarly, the world of man in spite of its diversities of colour,
creed and clime exhibits the unity of its maker. The unity of the
human race, therefore, is nothing but a manifestation of its
Creator. Hence God is a Living Force, the Sustainer and
Disposer of all things and ‘2o Him is the final return. ‘This
shows that, ‘by denying the Existence or Providence of God, men
may shake off their ease but not their yoke.”” He is the ‘Lord of
the Worlds’—the only Majestic Sovereign of the Universe.
Besides, Allah is also the only real Light of Nature and the Holy
Quran in a characteristically illuminating verse puts this aspect
thus: “Allah is the light of the heavens and the earth, a likeness
of His Light, is as a pillar on which is a lamp, the lamp is in a
glass, (and) the glass is as it were a brightly shining star, lit from
a blessed olive tree, neither eastern nor western, the oil whereof
almost gives light though fire touch it not—light upon light—Allah
guides to His Light whom He pleases, and Allah sets forth
parables for men, and Allah is cognizant of all things.” 24:35.

Thus God is the Eternal Living Law and Light of Nature in
Islam and it was this Light®® which was lost sight of not only in

5 Hobbes: Leviathan. (B.1.), p. 5b.

ST 1hid., p. 190.

%8 In political philosophy ‘the appeal to Nature succeeds the
appeal to divine instibution and is expressed by ‘The Light of
Vature, that is, the light of nature is contrasted with divine revel-
tion as a means of knowledge.” “To some w.iters it means, or
comes to mean a process of reason; but to some it is essentially in-
tuition and may consist of inmate ideas’ as in India Gandhiji
often deolar‘es. that he has not yet seen the ‘light’. ‘Others again
find the guiding light of nature in instinct, emotion, and feel-
lngs’.  ‘But however interpreted’, says Lord, ‘it is taken to he
within its proper limits, a true and direct Hlumination of facts.
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Ancient Arabia—an Arabia of darkness and error—but in fact
everywhere in the world. The Prophet of Islam was the solitary
figure to Lave caught this Light and the Holy Quran itself says:
‘O Prophet, surely we have sent you as a witness and a bearer o_ﬂ
good news and as a wamner, and as one inviting to Allah by His
permission and as a light gwing tOi.'ch —33:45. Thus the
Prophet of Islam began to preach the unity of God in a country
in which there were 360 gods, but no God, gnd in the words of
Bosworth Smith it was ‘in his assertion of this that there lay the
religious genius of Mohammed. This gave the Arabs unity as a
nation, discipline and enthusiasm as an army. This sent them
forth in their wild crusade against the world; and armed with tl}l.s,
they swept before them every creed or memory of 2 creed which
did not then contain any principle so jnspiring.’*® Even Von
Kremer also writes in the same strain when he says: “Islam
gave the Arabs the purest monotheism unalloyed with baser metal,
impressed upon them the seriousness of life, struck at the very
root of social corruption, destroyed their insularity and made
them the heralds, and pioneers of civilization.*® In the words of
Gibbon: ‘The Koran is a glorious testimony to the unity of God.
The Prophet of Mecca rejected the worship of idols and men, of
stars and planets, on the rational principle that whatever rises
must set, that whatever is born must die, that whatever is
corruptible must decay and perish. In the Author of the Universe,

The appeal is once more to an objective, real order even in the
fu}i)?ecgilée processes of the mind.” Herein thus lay ‘an effort to find
cr lay an objective, real, solid foundation upon which the structure
of political truth might rest. This at least the appeals to God
and to Nature have in common. Both are ‘appeals to reason—
whether an ordinance of God or an institution of man whether
rooted in nature or created by art, the State is the fundamental
fact for politics and it must be regarded as a reality, the truth
which is more than & more opinion’ (In Hobbes there is mo such
contradiction: ‘That we may know what worship of God s taught
us by the light of Nature’ p. 193, Leviathan (E.L.). o

In Jslam, then, there is no contradiction betweedi the Light
of Nature and the Divine rpvelation, and as will be seen later on
in these pages, the Islamic conception of state is atonce an.
ordinance of God, an institution of man and a result of his natux;e,
as well as of his art. It is God’s creation as well as of Man’s
making., This is the so-called democratic conception of divine
government. Hence in Islam if God is the Eternal Law, He is
also the only real Light of Nature. -

59 Bosworth Smith: Muhammad and Mohammadanism, p. 112

40 Von Kremer: Translated By K. Buksh, p. 169.
F.7
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his rational enthusiasm confessed and adored an  infinite  and
eternal being, without form or place, without issue or similitude,
present to our most seervet thouglits, existing by the necessity of
his own nature, and deriving from Himself all moral and intellec-
tual perfection.”!

The Second Law of Nature in Islam

The Second Law of Nature in Islam is the belief in  all
Revelations.  Hence a Muslim cannot make dintinetions between
the various prophets of God. A true Muslim, therefore, is one
who aecepts all prophets as prophets of God and Muhammad
(Peace be on him!) is the last Prophet of God. The Holy Quran
as has already been said is a summary of all the ‘right books’ and
this Book will no longer be corrupted by human hands. Thus
says Bosworth Smith: In the Quran, “We have a book absolutely
unique in its origin, in its preservation, but on the authenticity of
whicli no one has ever been able to cast a serious doubt.”8?

On this principle, the belief in All Revelations, was thus to be
based the unity of «ll religions and therefore the unity of human
race (along with the unity of its Creator), but this was not to be
for the Jews and Christians rejected the Prophet of Islam and
hence the unity of Muslims (those who had submitted) formed the
basis of a universal brotherhood.  Says the Holy Quran:—

“All people are a single nation; so Allah raised prophets as
bearers of good news and as warners, and He revealed with them
the book with truth that it might judge between people in that in
which they differed, and none but the very people who were given
it differed about it after clear arguments had come 1o them revolting
amongst themselves, so Allah has guided by His will those who
believe to the truth about which they differed and AHah guides
whom He pleases to the right path.” 2:213.

The Third Law of Nature in Islam

The third law of nature in Islam is a belief in the here-
after—the future life—for in the words of the Holy Quran ‘And
Allah invites to the abode of peace and guides whom He pleases
into the Right path® 10:25.  And “Their Salutation on the day
they shall meeth Him shall be, Peace, and He has prepared for
them an honourable reward’ 33:4.  Thus in Islam this world is

u1 Hir}‘corians’ History of the World, p. 136 (quoted and re-
produced in full)

62 Bosworth Smith: Muhammad and Mohammadanism, p. 17.
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only a temporary abode, for ‘all things must taste of deat'h’ and
‘to His is the final return.”  Hence the life of th1§ w?rld. is not
for mere eating, drinking and being merry.. Thls life is to be
lived seriously as preparatory to the futu‘re llft.t of. unlimited
progress.  The Holy Quran again says, And this life of the
world is nothing but a sport and a plgy; and as for , the next
abode, that most surely is the life; did they but k'now. (29:_14-),
for ‘With it Allah guides him who will follow His pleasure into
the ways of peace and brings them out of utter’darkness into light
by His will and guides them to the right path.” 5:16. '

Man will have to account for his deeds that he has done in
this world and “And it would be a day when the evil doers would
have to repent for what they did in this life’ for the Holy Quran
observes ‘And we have made everyman’s actions to cling to his
neck and we will bring forth to him on the resurrection day a book
which ‘he will find wide open.  Read your book; your owr}self
is sufficient as a reckoner against you this day. Whoever goes arlgl'lt,
for his own soul does he go aright, and whoever goes astray to 1ts
detriment only does he go astray; nor can the bearer of a burden
bear the burden of another nor do we chastize until we raise an
apostle.” 17: 13—15.

Thus man is to remain a thoroughly conscious moral agent,
for after his death what will be asked of him will not be what he
has left behind in this world but what he had sent forward, that
is, not wealth which is left for the survivors, but actions which
would save him from the fire of hell.  Hence ‘hell’ is a per-
manent abode for evil doers—the rebels or transgressors against
the Laws of Nature and ‘heaven’ is a permanent abode of those
who have submitted (i.e.,who are Muslims).  This world, there-
fore, is the place for doing right and good actions, for the
development of personality, for the perfection of character and
for self-realisation and this cannot be achieved without piety and
virtue.  Thus the idea of the permanent life of the hereafter has
not only created God-fearing saints: it has made possible the
noblest and highest sacrifices on the part of man. Even-death
has been spurned, for if one dies in the way of the Lord his life
has not been cut short, it has reached its real end—the pérmanent
abode which is ‘heaven.’®®  This is the teleological view of life
that Islam has presented and it was, therefore, the acceptancg of

03 In modern times, the significance of an ‘ideal’ is beingy
emphasised in various ways. Thus Sorel emphasised the ‘Myth’ and
even the Fascists, after the idea of Sorel, are now emphasizing the
myth of a ‘Nation.” The Socialists and Communists have been
¢mphasizing the realisation of Final Communism. '
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this teaching by the Ancient Arabs that changed them from wild
animals or brutes into human beings and made them capable of
such sacrifices that neither home, nor wife, nor children, nor the
riches of the world could prevent them from the way of Allah
which they had once chosen for their life,

The Fourth Law of Nature

The fourth Law of Nature in Islam is not a matter of belief
merely ; it is a matter of action, of practical life.  Thus Prayers—
as the fourth Law—include Salat or Namaz, Fasting and the Haj,
and in the words of the Holy Quran ‘Surely prayer keeps men
away from indecency and evil and the rememberance of Allah
that is the greatest’ 29:45, and ‘they are not too proud to serve
Him and they declare his Glory and throw themselves down in
humility before Him.” 7:206. Thus prayers to God are meant to
create divine attributes in men, for God ‘is nearer even the blood
vein.” He is ever present, seeing and hearing.  Thus says the
Holy Quran:

‘And when My servants ask you concerning Me, then surely
I am very near; I answer the prayer of the supplicant when he
calls on Me, so they should answer My Call and believe in Me
that they may walk in the right way.” 2:186.

Prayers thus are meant for the purification and elevation of
one’s own Soul, and this involves three relations—duty to God,
duty to One’s own self and to the Community in general.  The
last is best exhibited in Public Prayers®* where high and low,
rich and poor, King and slave have to stand shoulder to shoulder
before the All-Seeing God.  This means that prayers in practical
life maintain equality, liberty and fraternity for even the slave
can have no limitation of man’s imposition, when he is in the
house of God or when he is standing before his Creator. ‘

In the Friday Prayers, people of the suburbs also join and
in the Haj, peoples from all quarters of the globe come together
and kneel in unison before their common Creator.  Could there
be a better practical exhibition of the unity of the human race in
a common fraternity? It is to this spectacle and feeling of unity
that Bosworth Smith refers in the following words:

, ‘I shall be slow indeed to assert that the feelings which still
draw year after year, Mussalmans by myriads from the burning
sands of Afriea, from the snows of Siberia and the Coral Reefs

¢t Says Hobbes—‘Reuason directeth not only to worship God in
secret but also, and especially, in Publique, and in the sight of
men.” Teviathan (E.L.), p. 195.
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of the Malayas, towards a barren valley in Arabia, do not, on 'the
whole, elevate rather than depress them in the scale of humanity.
In their own rough and imperfect way, they raise the mind of the
nomad and the shepherd from the animal life of the present to
the memories of the distant past and the hopes of the far future.
They are a living testimony to the unity of God, and a homage
paid by the unprogressive nations of the world to that Prophet
who softened the savage breast and elevated the savage mmgsand
taught them what but for him they had never learned at all. .

Besides these prayers,®® fasting too is an important part of
this Law of Nature, and is a necessary complement of prayers,
for it restrains the appetite or desire, restrains the different organs
of the body from all sin, and finally it turns man’s mind from
worldly care to God’s service.”” It thus kills the animal in
man making him patient, enduring, steadfast and careful in his
duty to his own soul, to others and to his God.

The Fifth Law of Nature

The fifth Law of Nature in Islam—which is also a practical
proposition—is spending of what God has given to man.  This.
is the Zakat or the Poor Rate which is compulsory on all Muslims
according to a fixed standard of their income. Hence hoarding
has definitely been made impossible and it is advised that man
should ‘sell himself’ to seek the pleasure of Allah which lies in
the relief of the poor, the needy, the orphan and the wayfarer.
Thus says the Holy Quran “By no means shall you attain te
righteousness until you spend (benevolently) out of what you
love and whatever thing you spend Allah surely knows it.” 3:9, -

Thus Zakat not only keeps up the economic equality within
the community, it algo fulfils the duty of man to man.

$5 Bosworth Smith: Mohammad and Mohammadanism, pp.
116—117.

66 Margoliouth in his Mohammadenism (p. 76) gives a military
character to the Prayers and Fasting in Islam and expresses him-
self thus ‘The five daily ‘Prayers’ constituted a drill; the fasting
month a test of endurance and an education therein; enthusiasm
was provoked by the magnificence of the claim to form the leading
caste on earth with a right to the possessions of all who did notv
belong to it and alternative between Spoil and Paradise. Probably
however even more enthusiasm was inspired by the belief that
fighting was in the cause of God.’ For this Military character alse
see Khuda Buksh: Orient under the Caliphs, p. 12. ‘

67 See J.J. Poole, Studies in Mohammadanism, p. 133. .
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Summary of the Five Laws

) ‘Ihus’she Five laws of Nature in Islam are meant for the

eminence” of man, and this lies in the recognition of God Him-
self who is the Central Moving Force of the Whole Creation. The
dignity of man can only be realised by fulfilment of duty to self,
to community and to the Creator. Thus,

lhe first Law is the Eternal Principle of the whole
universe and of the world of man and God’s angels
are the agencies of good between God and man.

T'he second Law emphasises the unity of all religious as
based on the unity of revelations, but man brings in
differences by his darkness and error.

The third Law makes man a responsible moral agent
placing before him a teleological view of life.

The fourth Law not only elevates the soul of every man for
self realisation, it also keeps up equality, fraternity
and liberty in practical life, and fasting specially acts
as a great check on lowly desires, and trains man for
the hardships of life in the way of piety and virtue;

The fifth Layv kills the ‘Shylock” in man keeping up
economic equality in society and making possible the
fulfilment of duty that man owes to man.

To sum up, the Five Laws of Nature in Islam are meant lo
keep up the remembrance of the Creator and thus saving him from
re:bellion and error.  As such, they are for the eminence and
dignity of man as man, for they check him from falling low and
take to the life of perdition. They thus man from (moral)
terpitude or death; and put him on the way to perpetual peace and
progress.

These then, in brief, were the Articles of Peace, which were
first enunciated in the Arvabia of war, idolatory and corruption
and these were the Articles which brought peace, unity and a
moral and happy life in that land of complete darkness and
ignorance. As Zaidan puts it, ‘Before Islam Yemenite would
contend with Hijazite, Mudarite with Himayarite etc. Similar
rlva!ry was to be found between the various clans, tribes and
families; but wheq Islam came, they were all united under one
f:anner, with one title, ‘Islam.’*  Similarly Hurgronje observes,

However, great a weight may be given to political and economiq

68 Zaidan—(Tr. by Margoliouth), p. 28.
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factors, it was religion, Islam, which in a certain sense united the
hitherto hopelessly divided Arabs, Islam which enabled them to
found an enormous international community; it was Islam which
bound the speedily converted nations together even after the
shattering of its political power and which still binds them today
when only a miserable remnant of that power remains.” "

The Holy Quran a Complete Code of Life

The Code which embodies these Laws of Nature is the Holy
Quran—a book which, therefore, does not deal only with matters
of mere belief, but also of action—in one word, of theory and
practical alike. It is, therefore, a complete code of life. The
Holy Book itself asserts:

‘And certainly we have made distinct for men in this Quran
every kind of description, but most men do not consent to aught
but denying.” 17:89.

And the truth of this verse has been recognised not only by
believing Muslims, but also by those who have tried to read and-
write on Islam. Thus says Davenport:

“The Quran is the general code of the Muslim world, a social,
civil, commercial, military, judicial, criminal, penal and yet re-
ligious code. By it every thing is regulated—‘from the cere-
monies of religion to those of daily life, from the sdlvation of the
soul to the health of the body, from the rights of general com-
munity to those of each individual, from the interests of man to
those of society, from morality to crime, from punishment here
to that of the life to come.”

Similarly, Bosworth Smith observes:

“By a fortune absolutely unique in history, Mohammed is a
threefold founder of a nation, of an empire and of a religion.
1literate himself, scarcely able to read and write, he was yet the
author of a book which is a poem, a code of law, a book of Com-
mon Prayer and a Bible in one, and is reverenced to this day by
a sixth of the whole of the human race as a miracle of purity of
style, of wisdom and of truth. It was the one miradle clainied
by Mohammed, ‘his standing miracle’ he called it, and e miracle
indeed, it is.”" _

(To be continued)

—

99 Hurgronje: Mohammedanism, p. 2—3. , .
70 Bosworth Smith: Mohammad and Mohammadanism, p. 290,



CONSTITUTIONAL RELATION BETWEEN THE COURT
OF DIRECTORS AND THE BOARD OF CONTROL
WITH SPECIAL REFERENCE TO THE DIS-
PUTE OVER FORT WILLIAM COLLEGE*

BY
Dr. A. K. GHosAL,

Dacca University

Introduction

The system of government established by Pitt’s India Act of
1784 (24 Geo. 111, 8.2.c.25) has been popularly known as
*Double or Dual Government,” as it vested the supreme executive
government of the territorial possessions of the Company in India
conjointly in the Court of Directors, which so long enjoyed uu-
divided authority over all affairs of the Company and the newly
created ‘Board of Six Commissioners for the Affairs of India,
more commonly known as the Board of Control.  As is natural
with such systems of dual control there arose sometimes dis-
putes about the proper limits of constitutional competence between
the two rival authorities.  The object of this paper is to illustrate
this with particular reference to one such instance that arosein
connection with the action of Marquis Wellesley in founding the
Fort William College at Calcutta for the education and training
of the recruits to the Company’s civil service in India.

What led to the establishment of the Board of Control?

Before we come to that episode, it is necessary to review the
circumstances that led to the enactment of the Act and to
study its provisions bearing on the relations between those two
bodies.  As the Company came by vast territorial possessions by
an accident of history, as it were, a body of opinion was gaining
ground in England that a commercial company should not be
permitted to exercise such vast powers uncontrolled by the nation
through its Parliament to which the Company was ultimately sub-
ordinate, being British subjects.  This was largely caused and
certainly stimulated by the story of misgovernment and oppres-

* A Paper submitted to the Indian Political Science Con-
ference, Fourth Session, Bombay, December, 1941—Tanuary 1942.
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sion perpetrated by the Company’s servants in India. ~ So Parha~.
ment first intervened in its affairs in 1773 by regulating tbe con-

stitution with a view to introducing an element of chec}( in its

Government in India.  The supreme executive authority of the

Court of Directors at home, however, was left untouched. ' That

experiment proved a failure and almost went to the point of,
creating a deadlock.  Parliament had to pass an amending Act

in 1781 with a view to removing the conspicuous anomalies of t'he

previous legislation.  The findings of the Parliamentary enquiry

held at this time were highly damaging to the conduct of ad.muus-

tration in India by the Company’s servants there.  Parliament

decided to alter its device of control and place it in the seat of

supreme executive authority.

A*step in that direction had already been taken by the Act
of 1781 which vested in one of the Secretaries of State some
powers of control over the Company’s affairs.  This limited con-
trol exercised by a member of the Government who had hls.hands
full with other duties was found to be an inadequate solution of
the problem. What was wanted was control of a continuous
character exercised by some authority, being itself under the con-
trol of Parliament.  This in substance was the purpose of the
bill introduced in 1783 by Fox, which was passed by a large
majority by the House of Commons but was turned down .by the
Lords through the king’s personal intervention. That bill pro-
posed to revolutionise the constitution of the (,ompar,ly, by practi-
cally reducing the Directors to a body of merchant’s cle-rk's and
vesting supreme authority in a Board of seven Commissioners
named in the Act, being the nominees of the ministry. ~ Naturally
it roused vehement opposition not only of the Directors and Pro-
prietors, but of their friends and patrons as well in and outside
Parliament. We need not recount the events that followed and
resulted in installing younger Pitt at the head of the Government.
The very next year Pitt introduced his bill which although
characterised by moderation was based on the same principle of
vesting ultimate control over the affairs and concerns of the Com-
pany, except those of a commercial character, in the ministry at-
home. Tt did not touch the constitution of the Company, nor thex.r
commercial privileges and territorial rights.  In particular it
lef} the patronage of the Directors in tact, about which they were
extremely touchy.  The body created by the Act to exercise
supreme powers of control over the Company was the Board of
Control which was to serve as a liaison between the Home Goya
ernment and the Company. The Board was fo consist of six
Privy Councillors of whom two were to be ministers of state, viz.,

F.§-
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the Chancellor of the Exchequer and one of the Sccretaries of
State.  Its composition was slightly modified by the Charter Act
of 1793 (33 CGeo. I11. cap. 52), otherwise it continued as before.
The first named in the Letters Patent constituting the body was
to be its Chairman, who practically carried on the duties of the
whole Board.

The relation between the Court and the Board under - the
Act of 1784

To understand the relation between the Court and the Board
it is necessary to read carefully certain provisions of the Act.
On the powers of the Board in general, section 3 of the Act lays
down: ‘The said Commissioners shall have, and they are hereby
invested with, the superintendence and control over all the British
territorial possessions in the East Indies, and over the affairs of
the United Company of Merchants trading thereto, in manner
hereinafter directed.”  Section 6 lays down: ‘The said Board
shall be fully authorised and empowered, from time to time, to
superintend, direct, and control, all acts, operations, and concerns,
which in any wise relate to the civil or military government or
revenues of the British territorial possessions in the East
Indies, in the manner hereinafter directed.’

Under section 11, the members of the Board were given
access to all papers of the Company and were entitled to have
extracts or copies thereof, as they might require.  Further the
Court was required to deliver to the Board ‘copies of all minutes,
orders, resolutions, and other proceedings, of all general and
special Courts of Proprietors of the said Company, and of the
Court of Directors, so far as relate to the civil or military govern-
ment or revenues of the British territorial possesisons in the
East Indics’ and also ‘copies of all dispatches which the said
Directors, or any Committee of the said Directors, shall receive
from any of their servanls in the East Indies, immediately after
the ar.rlval thereof; and also copies of all letters, orders and in-
structions whatsoever, relating to the civil or military government
or revenues of the British territorial possessions in the
East _Indies, proposed to be sent or dispatched by the said Court
of Directors’ to their servants in India. In short all transactions
of the Court relating to Indian affairs and all correspondence tv
and from India were subject to the oversight of the Board, and
what is more 1mportant and requires special notice, is that it- was
made obligatory on the Court to obey all orders or directions they
might receive from the Board. The language of the Act is
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mandatory. It runs: ‘The said Court of Directors . . . . . are
hereby required to, pay due obedience to, and shall be gov-
erned and bound by, such orders and directions as they shall from
time to time receive from the said Board, touching the civil or
military government and revenues of the British territorial pos-
sessions in the East Indies.’

Under section 12, all orders or communications of the
Directors to India are subjected to the veto of the Board. It is
provided: ‘Within fourteen days after the receipt of such copies -
last mentioned, the said Board shall return the same to the said
Court of Directors, with their approbation thereof, subscribed by
three of the members of the said Board, or their reasons at large
for disapproving the same, together with instructions from the said
Board to the said Court of Directors, in respect thereto; and that
the said Court of Directors shall thereupon dispatch and send the
letters, orders, and instructions so approved or emended, to their
servants in India,* without further delay . . . . . . and no letters,
orders, or instructions, until after such previous communication
thereof to the said Board, shall at any time be sent or dispatched
by the said Court of Directors to the East Indies, on any account
or pretence whatsoever.’

Under section 13 it was provided that when on
requisition being made by the Board for sending a
proposed despatch on any subject of civil or military concern, the
Court fails to transmit the same to the Board within a fort-
night it would be open to the latter to prepare and send to the
Directors any orders or instructions to any of the Governments in
India, which the Directors would be bound to forward in the form
of Despatches.

The above sections have the effect of making the authority of the
Board supreme as regards matters relating to the civil or military
government and revenues of the territorial possessions in India.
By section 17 of the Act, patronage is specially placed beyond the
purview of the Board, being vested absolutely in the Court of
Directors. ~ The section runs as follows: “Nothing” in
this Act contained shall extend to give unto the said
Board the power of nominating or appointing any of the
servants of the said United Company; anything herein contained
to the contrary notwithstanding.” It is difficult to reconcile the
extensive powers of control vested in the Board of Control with
the exclusive authority of the Directors in the matter of all
appointments. Naturally it left "a loophole for friction and

1 Ttalies ours.
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effect whatsoever on the hostile attitude of the Directors, which

was on the contrary hardened by Wellesley’s decision to postpone
the execution of their orders.

It Becomes a Constitutional Issue

The conflict at this stage changed its venue; instead of being
carried on between Calcutta and Leadenhall Street, it was now
between the latter and Whitehall.” Wellesley’s Despatch of 5
August, 1802, had altogether different reactions on the two bodies,
leading to a constitutional controversy between them. Wellesley’s
arguments convinced the Board of the necessity of the institution
and they suggested to the Court a draft Despatch accepting the
Governor-General’s proposals.* The Court, however, refused to
send it and substituted a draft of their own, vehemently criticising
the Governor-General, which was forwarded to the Board for their
sanction on 1 July, 1803." The Board, in its turn, stood its
ground and required the Court'” to frame a despatch on the lines
already indicated by them. At this point, the controversy assumed
the character of a constitutional issue. In their letter to the Board
of 19th July, 1803," the Court questioned the competence of the
Board in the matter as one relating to appointment of servants
and creation of new establishments in respect of which, they
argued, Parliament had vested the sole initiative in the Court,
limiting the Board’s authority only to an absolute or partial
negative. Apparently they took shelter under section 17 of the
Act of 1784 in disputing the right of initiative of the Board in
matters of appointments and creation of new establishments which
was involved in their direction to accept Wellesley’s proposal.
The Court was not prepared to accept the claim, affirmed their
constitutional competence in the matter and directed that a
Despatch according to the tenor of that transmitted therewith he

© .\ full account of the controversy will be found in the cor-
respondence between the Court and the Board in Home Miscel-
laneous, No. 487, pp. 379—563.

# Letter from the Board to the Court, dated 22 June, 1803.
I'bid, pp. 379—386.

® Letter from the Court to the Board, 1 July, 1803, 1bid,
pp. 391429,

op. ;g ll»_tﬁg;'from the Board to the Court, dated 5 July, 1803 Ibid,

11 Letter from the Court to the Board, ! 1 . Iwido
op. e o o the Board, dated 19 July, 1803. 1¥id
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sent out to India at the first opportunity. They wrote:'* “The
Board cannot hesitate for a moment in laying it down as within
their undoubted authority, as well under the Letter as the Spirit
of the Act of Parliament, to direct any new Establishment to be
created, which in their Judgment shall appear conducive to the
better Government of India, to prescribe the number of offices of
which it shall consist, and even the quantum of salary, if they
should think fit to do so . . . . but having determined upon the
part of the question which is strictly political, their functions

ccease, and it belongs in no degree to them to decide by whom

those duties shall be executed or by whom those emoluments shall
be enjoyed. ... To argue otherwise the principle must be
assumed, that the Board can give no orders which incidentally
give occasion to the creation of any new office with salary. Were
that admitted, unless the orders which should at any time be given
were in their nature capable of execution by the precise number
of officers then actually in existence the functions of the Board are
at an end.” The Court in their letter to the Board, dated 28th
July, 1803,'* informed them of their intention to take legal
opinion on the question of respective powers of the Court and
the Board under the Act of 1793. The matter was referred to
three eminent jurists, Lord Mansfield, W. Adams, and S. Romilly
whose opinion was given in their favour. The idea was perhaps
to make the Board yield on the point by the weight ot legal
opinion from such eminent personalities. But the move com-
pletely miscarried in its desired object. ~On the contrary it
perhaps made the Board more obdurate. ~ The Board consulted
the Law Officers of the Crown who opined that they had not ex-
ceeded their legal powers in the case and that in the event of the
Court’s refusing to comply with their orders the remedy was by
an application to the Court of King’s Bench for a Mandamus, or
some other legal process. ~ This remedy did not appeal to the
Board who, it was heard, was contemplating approaching the
Legislature for necessary clarification of the law, as is hinted in
their letter of 1st September, 1803, to the Court. This broke the re-
sistance of the Directors, who suddenly changed their mind. In
their letter to the Board, dated 19 August, 1803,'* while forward-
ing the legal opinion in their favour on the question of respective
constitutional competence, sent a draft letter prepared on
the lines advised by the Board in their letter of 27th
12 Letter from the Court to the Board, dated 27 July, 1808. 1bid,
pp. 533—566. ’ i :

13 Home Miscellaneous Series, No. 487, pp. £67—5H61.
14 [bid, pp. 562—b663.
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July, 1803. The Board in their letter, dated 1st Sep-
tember, 1803, approved of the revised draft, which was
sent by the Court to Bengal on 2 September, 1803,
directing the continuance of the College until further orders.'
That put an end to the controversy, so far as the main issue about
the continuance of the College was concerned, but the constitu-
tional issue remained undecided. Because even in this letter the
Board stuck to their previous position.  They wrote:  “With all
due deference to the learned gentlemen whose names are  sub-
joined to that opinion, the Board are anxious to be understood
distinetly to adhere to, and to consider it their duty at all times
to act upon the construction of the Law as expressed in their
jetter of 27th July.”  The Board at the same time intimated
that they also desired to receive the opinion of the Law Officers of
the Crown and that would be sent to the Court in duc course."
They further continued: *The power of deciding what new
offices or new establishments shall be from time to time created
for the better government of India, as distinguished from that
of adding to the salary of an office actually existing on the
Establishment or of granting extraordinary allowances or gratui-
ties, is @ power to which the Board feel themselves not only bound
to lay claim but to exercise as inseparably interwoven with an

indispensable to the permanent authority of the Board in matters
of Government which power must be understood to reside in the
Board equally, whether the question arises upon an arrangement
provisionally adopted by the Governments abroad, or wupon
arrangements originating at home.”"’

Discussion of the Constitutional Issue

On a reading of the Act and its preamble between the lines
and in the context of the circumstances in which it was passed, as
reviewed above, it seems to us that the position taken by the
Board in their letters of 27 July and 1 September, 1803, quoted
above is perfectly justified.  If the Court’s contention that the
Board can give no orders involving appointments or creation of
new posts, which may be directly or remotely construed to imply

16 Vide Public Letter to Bengal, dated 2 September, 1803, in
Home Miscellaneous Series, No. 488, pp. #13—517. (L.O.R,)

16 It uppears that the opinion of some jurists were in favour
of the Board. Vide Opinion of George Holford, und of Messrs S.
Percival and T. M. Sutton in Home Miscellaneous Series, No. 488,
pp. 443—458, 459—489, .

17 Jtalics ours. »
8
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taking an initiative, be upheld, that would frusirate the very
purpose behind the Act. It proposed no doubt to vest executive
authority and powers of initiative in regard to all matters of
civil and military government in the Court in a general way and
the powers of superintendence, direction and control in the Board.
But on a too narrow Construction of the Board’s authority, limit
ing it only to an absolute or partial negative, it would be
rendered altogether nugatory. In the instance in question, for
example, the Board was convinced of the propriety of Wellesley’s
scheme of education of the Writers in the interest of the better
government of India and of the opposition of the Directors being
inapired by personal hostility against Wellesley.”®  But if the
Board was prevented from directing the Court to revise their pre-
vious orders for the abolition, passed of course with their appro-
bation but without sufficient knowledge of all facts as revealed in
Wellesley’s letter of 5 August, 1802, on the casuistical plea that
it invelved the creation of new establishments, that would be
simply stultifying the Board in the discharge of its functions
imposed by the Act under section 6. It was the spectacle of
misgovernment in India attributed to the uncontrolled executive
authority vested in the Court that led Parliament to institute
the Board of Control,—a body ultimately amenable to the control
of Parliament,—to supervise, and if necessary in the interest of
better government of India, to overrule the decision of the Court
of Directors.  The provisions of the Wct should be read as a
whole—and not piecemeal as the Court and their lawyers pro-
posed to do—against the background of this intention of Parlia-
ment. If we do that, we are not in a position to accept the view of the
question as set forth by the Company’s legal advisers. They wrote : 1
“We think that to leave the Directors with the mere patronage of
appointing 1o offices and to seize all the great and superior powers
of Government (which is the construction now contended for in
the opinion of the Attorney and Solicitor General) would be to do
that which the authors of the Act of 1784 reprobated and  pro-

fessed to avoid.” L
But as a matter of fact the Act did ‘seize all the great and

superior powers of Government’ minus, of course, the power of
18 T,ord Castlereagh, the then President of the Board, in

writing about the controversy to his friend Dundas (then Lord

Melville) remarked: I soon perceived the question of the

College was forgot in their indisposition towards T.ord Wellesley’’.

See India under Wellesley, 1929, by P. E. Roberts, Ch. XIV;

p. 162. ‘ A -
19 Vide Home Miscellaneous Series, No. 488, pp. 430—442.

F.9
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initiative, leaving the Directors with mere patronage, and we may
add, control over commercial operations®® otherwise the. Board of
Control would have lost its raison d’étre.  They continue: “But
without having recourse to the profession of those who promoted
the Act in 1784 and even admitting that they meant to transfer
all the powers of Government to the Board of Control, we think
that the terms made use of do not warrant such construction but
that the powers of Government still remain in the Company and
that the Board is only to superintend, direct and control the acts
of the Company, a function perfectly distinct and different from
that of governing. For it might happen always and dogs happen
often, that the Board do not vary or alter the Despatches or
orders of the Court; in all such cases the orders of Goverr}mex}t
originate with and proceed directly from the Court and it is
especially provided that the Board shall not originate in any
case unless the Court of Directors neglect to frame Des
patches. . . . If a system of economy and retrenchment is
anxiously provided for, if the increase of salaries and bestowing
gratuities is left expressly with Company it must follow, that the
Board cannot originate new Establishments with salaries annexed,
but that the power given to the Board to superintend, direct and
control etc. must refer to the exercising those functions by means
of the Establishments, which existed.”

Their attempt to draw a line between ‘the function of gov-
erning,’ that is, taking thé initiative in all matters and that of
‘superintending, directing and controlling’ is theoretically all
right, but in actual practice, as we have already shown with re-

!

20 It is interesting to note some comments Castlereagh mada
‘n his letter to Dundas quoted above mpon the intention of the
authors of the Act of 1793 (and necessarily of the previous Aect
also) in_ leaving the patronage to the Court. We quote
only relevant passages below, “.... The Directors are
aiming at the extension of their authority to a degree which
appears to me wholly inconsistent with your original views which
I conceive went distinetly to this principle that the ultimate
authority in matters of Indian government (leaving the commerce
and patronage in the Company) should be in the state, under the
control of Parliament. Relying wupon their forbearance, it was
your object as I conceive, to strengthen their hands by every
appearance of authority, Tt is important, as far as possible, to
preserve the integrity of the principle, which yow always avowed,
that the Board of Control had nothing to do with the patronage.
but we must not suffer the subtleties and refinements - of this
principle to extinguish the substance of what your measure aimel

at, namely, the establishment of a government for India in hands
responsible to Parliament.” :
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ference to the case under discussion, it would frustrate the inten-
tion of the authors of the Act. Nobody would dispute that the
Act vested the right of initiative ordinarily in the Court, without
the necessity of deducing it from the fact that ‘cases may happen
and often do happen, that the Board do not vary or alter the
Despatches or orders of the Court;’ but the act certainly does not
tie down the Board always to agreeing with the decision of the
Directors in such matters, as the opposite course would indirectly
involve a right of initiative which, it is contended, does not belong
t» the Board. In our view, Kaye’s analysis of the position is
nearer truth.  Speaking of the fourth Secretary of State, that is,
the Chairman of the Board, who actually acted as the Board,
Kaye writes:** “His power to control the proceedings of the
Court of Directors is absolute and complete. He has constitu-
tionally, in respect of all matters of internal administration, only
a controlling power; that is, he is empowered to correct the des-
patches of the Court on all subjects that come under their
consideration. But this unlimited power of correction is in
effect coextensive with the power of initiation, and it would be
easy to name cases in which despatches, relating to matters of -
internal administration, have lost under the hands of the Minister
all traces of their original significance, and have been made to
convey sentiments the very opposite to those entertained by the
members of the Court.” .

Then as regards their contention that the ‘power given to the
Board to superintend, direct and control etc.’” must be exercised
‘by means of the Establishments, which existed,’—we quite agree
with what the Board has remarked in their letter to the Court of
27 July, 1803: “Were it adniitted, unless the orders which
should at any time be given were in their nature capable of
execution by the precise number of officers then actually in
existence, the functions of the Board are at an end.” = Certainly
it does not stand to reason that the Legislature intended to place
such limitations on the authority of the Board as would cripple
it in the exercise of the functions assigned to it %y
itself. Looking from this angle alone we think that the
Board was perfectly within its constitutional authority to ask
the Court to revise the Despatch it intended to send to Bengal,
ordering the immediate abolition of the Fort William College.
Further, it was unconstitutional on the part of the Court of
Directors to consistently refuse to send the Despatch as amended
by the Board. Under Section 12 of the Act of 1784, when the

31 J. 'W. Kaye, The Administration of the East India Com-
pany (1863), Ch. IV, pp. 131—132.
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Board returned to the Court ‘copies of any Despatches with their
reasons for disapproving the same, together with instructions in
respect thereto,” the Court is bound to send such letters and orders,
etc. to their servants in India without delay, unless on any repre-
pentation made by them to the Board, the latter directed any
alterations in such letters or orders. It will appear, however,
from the narrative given above that the Court persisted in their
refusal to send the revised Despatch, even after the Board had
declined to make any alterations. The fact of the matter is,
long accustomed to exercise of uncontrolled authority in regard
to all affairs of the Company in India, the Directors showed an
impatience of control, which is perfectly natural and human,—
particularly in a matter where their feelings were strong, because
rightly or wrongly they thought that the Governor-General had
wilfully defied their lawful authority.

.

MAKING DEMOCRACY SAFE FOR INDIA *

BY
MRr. D. G. KARVE,
Bombay University.

The title of the paper is clearly reminiscent of a slogan that
had gained currency at the time of the last world war. It
naturally provokes a reference to its counterpart, ‘making India
safe for democracy.” As the latter object falls within the scope
of the politician and the reformer, no reference is sought to be
made to it in this place.  That there is considerable need to take
stock of the situation with respect to the democratic process and
its prospects for India is undoubted. Eminent leaders of several
minority communities have declared not only that India has
witnessed the failure of an experiment in democracy, but also
that democracy is inherently unsuited to India. An attempt is
being made in some quarters to belittle the importance of. such-
criticism by explaining it away as the result of an acute :sense
of personal and group frustration. This view seems to hope that
merely with the passage of time the sense of what they feel to be

‘unreasonable scepticism will vanish, and the inherent beneficence

of the principles of free vote and parliamentary rule will assert
itself. -
Would that it were so simple! As a matter of fact almost
‘all sections of the public and of instructed opinion in India are
dissatisfied with one aspect or another of the constitutional
changes introduced along the lines indicated by the British model.
As our governmental machinery must evolve so as to suit not only
our needs but also our aptitudes, a mere reference to the innale
beneficence of a principle forgetting its reception, may be -in-
herently unreasonable, by large classes of people cannot be: held
to be convincing. Constitution-making has to be approached
fram the objective and empirical standpoints more than from .thd
doctrinaire or imitative. The experience of other peoples will
certainly help us in details of constitution-making, but the :main,
moral of the working of all constitutions is that no constitution
works which has not the willing support of the people. In.
essence and purpose this is true of all constitutions; but it' is.

* A Paper submitted to the Indian Political Science (}(}n}-,'
ference, Fourth Session, Bombay, December, 1941—January 1942,
183



184 D. G. KARVE

especially true of the democratic form which is fitly described
as the government of the people, by the people and for the people.

As this paper is written from the standpoint of a student of

constitutional structure, no attempt is made to pass judgments on
the positions taken up by political parties with regard to the
alleged actions and policies of one another. It is assumed for
the purposes of this paper that on account of the existence of
communal electorates parties in Indian politics tend to have a
communally distinguishable membership. As the relative
strength of communities is not susceptible to appreciable changes
the relative party strength as between one community and an-
other tends to be perpetuated. This position is expected to hold
in any alteration of the territorial limits of the provinces that can
be reasonably thought of. If we add to this situation the strong
communal consciousness from which all communities, majority
and minority, advanced and backward, suffer it follows that the
interchange of parties as governing groups based on an electoral
majority is not easy of realisation in India. This situation may
have been accentuated by several acts of the British government,
but it must now be assumed as a condition of our political being
to which our constitution must adjust itself.

The normal manner in which the party system works is
clearly unsuited to a country where parties are based on cpm-
munal considerations. A minority community, as a community,
will always nurse a sense of group frustration. This feeling has
to be avoided in so far as the processes of a democratic constitu-
tion would permit. If for the undoubted difficulties of the com-
munal situation alterations.are suggested which would render
government itself ineffective or make the government an essentially
undemocratic one the remedy will be worse than the disease. A
desperate situation in which such extreme and unsound measures
are thought of can only have a political, and not a constitutional
remedy. Given the desire to have an efficient and at the same
time a democratic constitution for India, it appears to the present
writer that difficulties created by the communal situation can be
substantially met by introducing into the future constitution of
India the following features. Some of these suggested features
are also suitable to certain traits of the Indian mind which have,
little to do with the communal question.

The chief complaint of the communal minorities is to the
effect that on a democratic model they can never hope to share
in the government except as allies of one of the parties belonging
to the majority community. Now in a country where loyalties

other than communal loyalties have grown in political import-
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ance such a complaint would be pointless. Common interests fmci
common programmes would be enough to provoke politica
cohesion which would render communal consciousness of no
political significance. Presuming that s_qch.a state of things dogs
not now obtain, or is not likely to obtain in the near future,. is
it inevitable that we should conclude tha.t a d.emocratlc constitu-
tion is unsuitable to India? Even for individual communities,
including the minority communities, the.democranc process is
seen to have a superior moral and material appet}l. The_orgam-
sations of all communities claim to be democratic orgamsations.
It is possible that despairing of the success of the democrgtxc
process in a country where for years to come th‘e.communal con-
sciousness is expected to persist, and still desiring to have a
democratic life, some people with the best of intentions would
desire to have geographical units for political existence where the
constitutional questions may be thought of without reference to
he communal implications. : .
l In a sense th‘i)s is not a solution of the problem at all. It is
an attempt to run away from the problem, and an unsuccessful
attempt at that. Equally unsuccessful., at any rate from the
standpoint of & hope of early success, is the attempt to ignore or,
worse still, to suppress the minority question in- all gonstltutl.onal
discussion. While working for a reform of the- social conscious-
ness of the people in non-communal directions, as an immediate
administrative necessity, the maximum of unity a.nd .freedom must
be realised within the framework of the constitution. 'HO\.V' to
associate the minorities, especially the cpmmpr}al minorities,
with the process of government without impairing either 1t¥
efficiency or its democratic character is then one of the most vitak
questions challenging the resourcefulness and goodwill of the
people of this country. This problem is b)f no means unique as
recent constitutional history of many countries is replete with the
attempts made to overcome the obstacles created by racial and
other minorities in the way of a successful running of the demo-
cratic constitution. While the present writer does not presume
that his suggestions will lead to a final solution of our difficulties,
he hopes that many a difficult problem with which a democratic
constitution is likely to be confrox}ted in India would be easier
met in this than in any other fashion. o o
The association with government that the minorities clam_; is
with regard to the three branches of _ government, - executive, -
legislative and services. The pr.oblem is how to b}'mg about this
association without weakening either the democratic character or
the administrative efficiency of the organ concerned. 'Thus,
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taking the executive first. if it .
Lok f; \lf()lii\(?c::lg‘: ‘m'blt’ if It 1s suggested that the minority
abine, 1 l.bb{an y bf& }ncluded in the composition of the
e go"e;r,nm f,a( to a dxylded house and to a weak and pur-
Feneally foverm au;l‘. ”(..oncelvably,_s.uch a requirement might
o ponl L0 & (ta]( ock. 1‘_\ coalition cabinet based on a com-
o harliamen (;y platform is c'(mccivable and may even be
the sense of uniust(i)lin lll)lla.m PARY i thereby enabled 1 overcome
So long as llle.li';ill(:&:il € neglect nursed by a section of the house.
s o the minor ty. cg‘nnot stage a constitutional hold-up for
on the lmrliamém e l_l 1s possible that a reasonable compromise
conlition pane: ranyhln;)gramme of the parties joining the
opposition is ver o T; - Where lhe humber of ~parties in
ehposition is v nzc:?-m- such a tradition of coalition may, how-
Fovernate 8 nec aa}:y part o‘t.the machinery of parliamentary
Bovernr e.ﬂ'éctive ¥» the opposition. Whether a strong coalition
ey ective f)ppfosmon can be said to be a desirable gov:
et is 4 adv():: rtnaue}:‘ o which further thought must be given,
e 1o ad Coa e(q t eI no'rmal establishment of coalition
o s In o wm\:{l t‘y l:l view of these difficulties it appears
e 1o Presen v Y "1at the case for coalition cabinets depends
W val n-i),,] 0 lc.onalderatwns that may vary with the situation.
e l.aﬂ; ha(:l[) (1. need not be ruled out, especially where no
el part lh:nx:i;ortn-nén_l majority, i_l cannot be trusied 1o meet
e e of the Ol‘ltleAb in all situations, consistently with the
o cient df*mocnatw administration.
ugges etd presndl(j;:hal form of the executive
Suglesle as fi ikely alternative to the
- 1t must be agreed that the
careful consideration than has be;'
have. thought too exclusively alu;
parliamentary government.

has sometimes been
system of cabinet govern-
proposal requires much more
n f()l‘th(:mning from those who
g the familiar lines of British

personal genius of publ; dh }S_poss-ible that the comparatively
public administration in India, as contrasted

with the obvious institut; .
render this ;((:11'11; l:xstltutlonallsm of British government, would
But, it would necé:?.‘; ¢ acceplable to the average Indian mind.
machinery of Teg, sitate a !horopgh overhauling of the entire
break with admini:tm fadmlms.lr'anon. Whether such a  violent
tion is worth whils iI'Sat(llve l:radluon built up for at least a genera-
phere of unity and o oubtful, _In any case except in an atmos.
reaching alteration Lrealt(;ve palonal enthusiasm  such a far-
may be said of manwo(l)lth appear to be unpromising. The same
system being carriedyto ther extreme suggestions of a presidential
may in some way e very villages where the elected mayors
the introduction fPPfOXlrpate to the president. Not only would
ol a presidential scheme be a contravention of
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recent trends in the constitutional evolution of India, but it would
necessitate a dangerous dissociation between the executive and
the legislature. The minorities in a presidential system, granting
that it is democratic, would have to be delegated to subordinate
posts in the president’s cabinet. The dependent position of the
members of a presidential cabinet would reduce the danger of its
internial disunity, but for that very reason it would have less
appeal for the minorities. In & democratic constitution the pre-
sident has to be the real head of government, and the majority,
parties can hatdly be bound by any convention in his choice.
It is possible to think of at least one other method by which
the association of the more significant sections of the population
with the executive government of the province or the country can
be secured without sacrificing any principle either of democratic
or of efficient administration. It is well-known that a unanimous
demand made by the British Indian Delegation at the Round
Table Conference related to the appointment of provincial
governors from among the ranks of Indian public men. Provin-
cial autonomy is materially weakened by having a non-Indian at
the helm of affairs. The Governor under the present congstitution
is no cipher, nor is it contemplated that in any constitution fon
India the head of the executive can be either without function or
influence. Checks and balances are by the very nature of the
situation an unavoidable feature of the Indian constitution and
the heads of the executive, even though they are all of them to be.
merely constitutional governors, will wield considerable influence.
This influence is likely to be greater in preventing a wrong rather
than in securing a right, though the latter is by no means impro-
bable. . Whether the provincial heads are appointed or elected,
it can be secured by a convention that important communities are
in turn preferred for the choice. The individual chosen will be
the nominee either of the appointing authority or the appropriate
electorate as the case may be. But he will normally belong to
the community whose turn it is during the given electoral period,
say of three years, to supply the head of the government. i
Such a practice is consistent with democracy "as well ‘as
efficiency. In a striking but by no means hollow f asl.lion the equal
claims of all important communities are honoured in so far as'it
is possible to honour them in a democracy. The head of the
state will normally be a senior statesman and to whatever com-
munity he may belong he will represent the unity and authority
of the government. He will, however, have to conform to the
he majority of the legislature. In the forma-

policy backed by t le; e
tion of cabinets, in the adoption of policies where special interests

F. 10
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35:315:;‘[‘:1‘::(\)’?};“3 ﬁm;}erally in u_p.holding the conventions of the
charge F(;l' . il have a positive and unique function to dis-
important post Co.mﬁnumty to be called upon to fill such an
e iS‘pa Siw1'lﬁout reference 1o the numerical count of its
equity. How sgn}i Cant. avaal of the prmt;iples of goodwill and
raton ooy fuc a practice renders the civie life of an admin-
i Bl itse}f;)rr:hconstant communal bickerings is illustrated
and a]moc,); unbr,k e corporation of which place has by a long
ing its ma;yor in0t en tfradltlon adopted the convention of choos-
contribute o (b ;;lfn rforr;1 among the four communities which
Parsi and Christian eT?] the city, namely, Hindu, Mahomedan,
of Bombay ristian. e undoubted civic patriotism of the people
the eivie e € comparalive smoothness which has attended
in e el ini ratxo(lll of this great and cosmopolitan city are
illustrated in thiksu:(:mvelxllt:iortlo 'tI}‘lhe w§sd0m and - tatcsmanship
.. . . ere 1s no reas is wi
principle, which has its justification in the lfoil:;;t]liowrf:yotf!"fn:ivifg

life, should not s
. ucceed on the very m ider scales :
cial and federal governments. y much wider scales of proviu-

COmmf{()t.aqion of the constitutional head
whereu:;:;:j?ﬁoand th? formation of parliamentary coalitions
were.condit nsbare avvf)urable. are methods by which the
pner normaiywoik?szozlfatfh(i \lﬂt}'] 1the exeﬁutive administration.
can be freely expressed and th?)ilshatlllllre naj Shades e e
to carry its proposals u’nscalhed Ezhroue hnmjt(l)lrtylha’s T
: : _ > legis
&oastml?rl\?) ;:rtx}c‘essml?.si will ordinarily be gmade by ag é(?r:":al;im:;:
parliamenter atr V\lr 1fe })_strty government is a necessary feature of
barliomen hgrweu ¢ lactious government is essentially undemocra-
e o how v(el:}-,. probable that a party in power which has
proposalspma r;en-xon oi_' office to S(.)ber its ardour for fits own
el tg De xmpat(nlent of parharpc'entary opposition and it
bl D kgl)mmo ate the opposition to the maximum
Fikely 1o b un“}illi ven a considerate government is, however,
cale o o Ofng;;] tohaccept any major amendment of its propo-
the. presen; or ¢ 'tt ﬁ ouse. .What 1s even more to the point in
of et con xh, the mmority groups which have no prospect
recnto l? the government will not be content with this
x ix;ssmet od of influencing legislation.

minority grl;‘glif;ﬂ;%rfor this purpose, pamely, of offering lo the
ing loglor ﬁmme regular and fruitful channels of influenc-
b e on, fin ce and administration, that the system of
mont® hand! l{); mmitlees agsociated with all important depart-

uld be extensively used. The number of members on

ship among the several
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each committee should be such as to make it possible for almost
all members to be at least on one committee. Important members
of each group can be on more than one committee, the system of
election being that of proportional representation. It might be
argued that under this scheme the minorities will still remain
minorities and that they can hope for no better influence in com-
mitiee than what they can get in the chamber. This is, however,
a short-sighted view of the matter. Matters go before the legis-
lature in a finally formed draft of the conclusions of the gov-
ernment, which later on is unwilling to alter its position so as to
accommodate the minority. In committee the issues are presented,
even by the government, in a comparatively fluid state, and
criticism, information and suggestion from all quarters are well
in time. It is not suggested by this argument that matters which
the ruling party considers to be essential planks in its party pro-
gramme can be influenced by minority criticism to any appreciable
extent, though even here the receptivity will be appreciably greater
in committee than in the chamber.

The committees with which we in India are for the most
part familiar are of the English type. These hold a comparatively
casual and less important position than their counterparts in the
U.S.A. and the continent. It is this latter type of committee,
well-organised and well-endowed with specific functions, that we
have in view. The commiftees will in a way be a necessary
mechanism for the action of the legislature. All official informa-
tion as also experience of officials will be available to these
committees. They will also be empowered by special commis-
sion to call for evidence from non-official sources. The process
is indeed more dilatory than the one known to us under the
British party system. But conditions in India are markedly
different in respect of the balance of parties than what they are
in Great Britain. By no conceivable system can a democracy be
made to operate if the minorities can wield effective power,-
except by transforming itself into a parliamentary majority. But
the committee process offers to the minorities very extensive:
opportunities of influencing state action both in the legislative
and administrative spheres. This is a subject which can bear
considerable discussion as to detail once the benefit of the
principle is recognised. :

Committees, as has been pointed out, will be organised so
as to provide for all departments and for almost all members.
There are, however, two special types of committees to which a-
pointed reference must be made. Within the whole territory
over which a government holds jurisdiction there may be well-:
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marked regions with special problems of their own. All matters
specially concerning such regions may be referred to a committee
consisting of representatives in the house hailing from that part;
or if the subject matter ovdinarily falls in the perview of some
other committee all the members coming from a given territory
can be added to the standing committee for the given purpose.
The same procedure would apply to cases where the special
problems of a communily are concerned. Lither as a separate
ad hoc committee or as members of a standing committee co-
opted for the occasion representatives of each community will
have full scope to influence the regulation of their own special
interests.

The history of inter-communal relations in India has on the
whole been one of toleration and assimilation, much as we may
be tempted to deny this fact under the stress of the political
emotions roused at any given moment. Disorders caused by dis-
agreement are indeed not rare, but fortunately all these conform
1o a sel pattern. The causes leading to disorder as also the
course of each bout of lawlessness are now almost standardised.
It would be strange indeed if administrative science in its present
advanced stage could not supply adequate remedies for such a
familiar disease of the body politie, granting all the while that
the leadership in all communities is on the side of law. All
matters which normally cause a disagreement can well be listed
and a standard procedure 1o settle these by reference to competent
tribunals may be approved by leaders of all communities, These
provisions may go into the constitution and along with other
fundamental rights and judicial safeguards be available to all
those who feel aggrieved. Almost all cases where emotions and
prejudices are likely to be touched may thus be taken out of the
scope of action of the political ministry of the day. The govern-
ment in all such cases is expected to conform to the procedure
sanctioned by the constitution and upheld by the highest courts.

There is one more aspect of governmental organisation to
which a reference is necessary. The services play an important
role in government. The allegations that servants of government
themselves discriminate in favour of their co-religionists while
discharging their duties have fortunately been rare, and in nost
cases where such allegations have been made these are found to
be baseless. But it is a justifiable desire on the part of all sec-
tions of the community that they should get a legitimate number
of places in al} services for which they can produce suitable
candidates. Already a schedule of priorities in appointments has
been prepared for almost all services. Matters in this respect, it
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may be argued, have gone too far rather than _bemgBLn‘;‘lzte(i soft
{urther safeguarding in th}? inte.rt;sts osfu ir::ﬁ(;n:;:t; oo raining
may, the main point is that with a i 4
anc{ a recognism? policy of appointments to sprvxcefs thmuii}:mti?s
political service commissions the who.le s'ulb3ect 0 apptc; nimen'
can be taken out of party politics, and it will thus cease
rs of the legislature. '

meml')I?h:, problemgof providing & common, efficient and polrr)rt:g::
government for such a vast country as India, with an 2 il
endless number of regional and communal differences, 1s at
best of times a very difficult one. Just now on account of varblous
internal and international troubles the difficulties of the prjob en}
have been immensely muliiplied. But without the solution o
this problem of securing a common will for a nanoq:.:lllgov?;}r:-
ment no progress in our c_or-lstltutlon-maklrgg i3 posshxble.. : ﬁ
best co-operation of politicians and constitutional scholars w;l
be needed to find out even a work.able s'ollftmn.f Le(;lvmg the
politicians to their own task of making India safe for efbmocracy
the present writer has tried to suggest mn }hlS paﬁ?r a ofew _Ov(;(;x:;
stitutional adaptations of the democratic mach 1{1ery_ %la ;
ment which in his opinion will to some extent he gr 1}1‘1 e:‘ : gfng
justifiable obstacles in the path of an early establishm ‘

national democracy in India.
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worstNo war—not even a Worlq War———can kill law outright. At
N 1;1 may silence la»Y and let it lie dormant in the clash of arms.
ase\}'leer mas tmlfm been without _law and never shall he be. As long
2 he u:ou ave social relations witl} fellow-men and as long as
immediag;e Spﬁ mustf fl(?rm contacts with groups outside their own
immedia mupstere of life, understandings in the form of binding
e ations whichgetil evolved. The product is that strong social
word. Ioges (1 eh Roman genius gave the most appropriate
pord, mg‘d imalxlxt) that which binds,—binds more solidly in the
s and :e 1%ence of men than %)y the mere recording of the
jame on tal ets of stone and brass displayed in the market-place.
e o as root 11? the opinion of man, no matter how the im-
A ;n-t? to be given. International Law need not look for
e pavent ng, lm valny other direction. The same urge that deter-
prned Els”s ocal, rgumcnpgl or na'tlf)nal life in terms of social
respongibl‘ p sur(rlxme up in municipal (national) law, was
pospons le or h-evelgpmg from day to day a scheme of inter-
e an as his points of contact with the outside world multi-
ph .d lsages, customs, customary law, statutory law and judge
farrnn‘lli' e law with which man’s civilised life had made him
familiar Yv:thm t!le national orbit, came to find- their counterpart
m.tr}rllan ) mbernatlpnal.life, the force of which came home to Ihim
ﬂw izv:vﬁ-expandmg mterdfipendence of .nations. International
i bindt?noutcome of man’s need to go out into the world and
o o oln g{h contacts with the nationals of other states. So far
it gtands e same basis as the municipal (national) law: but
i ¢ Important matter vitally concerning the life of man it
‘agged far behind the municipal law. The latter made one’s
J?kl?hg thia la&w in one’s own hand’ a crime punishable by the law
allowefl th:nsw’o ) dwthlllt: &lntematlona.l law, till very recently,
and sotnally ehabo :t :l e final arbiter in disputes between nation
abeenesually elabc ated a regular code of the laws of War! In
e o dematlonal referee and the adequate means to
e award of that referee, perhaps it was considered in-
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evitable—but deplorable, of course,—to leave States ““in a state of
nature” when the resources of diplomacy were exhausted. A
new law came into being when the Covenant (1919) and the Pact
of Paris (1928) for the Pacific settlement of International Die-
putes carried the nations a long way towdrds eliminating war and
making man’s life safe and conformable to law no less in the
international sphere than in his national home: but there were
lamentable gaps in these two famous Instruments of Peace, Law
and Order for the filling up of which the world opinion was not
yet quite ready with the result that once again we are witnessing
the catastrophe of a dreadful World War. The student of Poli-
tical Science and International Law will keep steadily before him
two points:—(1) that all law and order—national and inter.
national—is for man’s welfare in the making of which, directly or
indirectly, man has given his consent—nay, has vehemently asked
for it and even made sacrifices to get it; (2) that the Instruments
of that Law and Order which make the constitutional framework
under which man lives are not a mere make-believe but do really
and truly fulfil the object for which the Instruments of Peace are
sought. Departures from these two essentials will take away from
Treaties their status as expression of International Law.

In this article an attempt will be made to investigate a few
points in some of the leading Instruments known as Treaties and
Agreements that have contributed to the making of International
Law and to see what possibilities there are for man’s welfare in
this process of Rule of Law in his International Relations.

Law-making Treaties and Agreements prior to the World .
War of 1914—18.

From the dawn of history treaty-making has been in vogue.
It has been a very important source and evidence of International
Law. “The noun ‘treaty’ seems to have been formed on the
basis of the verb ‘to treat’.! On almost every conceivable
subject-matter states have continued to ‘treat’ with one another,
According to Oppenheim “the number of treaties in force between
the several States at the outbreak of the World War exceeded
eight thousand.”® Potter says (International Organization, p. 160),
“it appears that modern states have concluded over ten
thousand treaties with one another since the dawn of international
relations.” Another writer Myres makes out that there are in
existence some 25000 treaties of which about two-fifths are in

1 Potter, [nternational Organization (1922), p. 142.
2 Oppenheim, International Law, Vol. 1. -
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force.  Wright—a famous American contributor on Interna-
tional Law—calculates that U.S.A. since its foundation to August
1914 had concluded 593 (reaties, thus averaging more than four
@ year and for the twentieth century fifteen a year or a treaty
ratified every three weeks.? ‘
(1 I){Scint’ ‘dls‘coverios of nearly 300 tablets at Tellel-Amarna
l“?y.( ) ave revealed to what_ vast extent the Egyptian Pharoalis
1ad International relations with Assyria and Babylonia so far
bac‘k as the fourteenth century B.C. “These famous empires of
antiquity were in fairly close and constant commercial and in-
tellectual intercourse, and their governments cultivated peaceful
and f.rlendly relations with one another . . . . The oldest treaty
of which the text has come down to us is that hetween the Pharoah
i{amses.ll and Khatesar the king of the Hittites (about 1272 B.C.).
t ;?rl(.)wdes not .onlyﬂan alliance with a recognition of perfect
equality and reciprocity between the two sovereigns, but for the
mutual extradition of political refugees and i'mmigra,ms a codicil
even Pl‘o‘vulmg for humane treatment of the latter.’”’ Ancient
Judea, (;reec:e, Persia, India and China have plentiful references
to )the‘ recfurrmg phcn(.)mena of international relations cemented by
::(c)(z)l(r;afgr [t}::alzf-m:itkmg. In the monarchical age, the monarch
I e s‘ate. 1zm(_l though many treaties of that time were
appar SOV); : .ucerrllle( with the personal or dynastic considerations
i eign, they were not without interest in matters relating
¢ Lommonweal; and only such treaties survived as made a
(:or}lrlbutlo{l to the international “give and 1ake” from the 1e:) les’
point of view, and insensibly formed a valuable code olf iglel‘-
nat‘wn.al conduct in commerce, currency, learning and humani-
Emagl}sm in gc;neral. In the early period when the Roman
mpire or t_he Papacy gave the law to peoples coming within their
orbits, obviously little room was left for treaties between ong
people and another, as one and all looked towards g common
;:emrc asxll}e law-giver as well as the judge. The life '((:f that
v);pc (Tf ll‘,r}lvex'sal Headship, conslgntly continuing in a state of
N go}ug . ‘d:] never bet.%n long; that is, what Kurope, for instance,
n\;{)lt)rnlz{m‘e | in thtzl Mldd,le Ages; and because some kind of inter-
always( beirllvfh ean :{al;el regulated by some system of law has
apuays bee state:ee t; t by mankind, even before the formation
of I t peop‘e In groups and associations of middle
ges managed to get something done to put their international

————— e

3 Hershey, The Essenti : , .
()r!]anization,y,p. 43%, ssentials of International Public Law and

«Ibid. p. 36,
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relations on a workable basis of law and order,—at least in
matters most vitally concerning their economic interests. “As
has been the case time and again in the history of international
relations, the economic need led to the development of legal rules
to overcome the difficulties resulting from an anarchic situation.”
The most notable instance of this achievement in the middle ages
was the Consolato del mare of 1495—"“a compendium of com-
mercial practices and maritime law as they existed at the end of
the 15th century, first published in Barcelona in 1494, then tran-
slated in many languages. Its author is unknown . ... It does not
seem that the Consolato was a promulgated code or collection of
promulgated laws . . . . In all probability it was compiled for the
use of those entrusted with the settlement of commercial litiga-
tions.”® Its only object was to safeguard the interests of the
neutrals as against the rights of the belligerents to capture the
enemy’s property wherever found. The Consolato provided that
“(1) If a belligerent’s ship carrying neutral goods was captured
by the enemy, the latter could take the ship but must free the
goods of the neutral. (2) If the neutral ship carrying a belligerent’s
goods came in the clutches of the belligerent’s enemy, the goods
would be captured by the enemy and not the neutral ship. The
rules of the Consolato so liberal towards the property of the
neutrals seem to have been generally followed in Europe in the
middle ages.”” In the course of the following three centuries
many instances of departure from the rules of the Consolato were
recorded. England met the Consolato half-way: France not at
all.  The maritime warfare of the 18th century and of the
Napoleonic period supplied many instances of the violation of
this “Law” which gave rise to heart-burning among nations whose
‘neutral’ rights seemed to be affected; and finally in 1856 by the
Declaration of Paris it was proclaimed as a part of the Interna-
tional Law that (1) “free ships make free goods” (i.e., néutral
ships could lawfully carry enemy property provided the goods
were not contrabands of war). (2) In the enemy ships if
captured, the neutral good were free, (provided not contrabands
of war).” The Consolato del mare did not bear the form of a
treaty or an agreement regularly signed by the accredited heads
of governments; and yet as a workable common measure based
on implied consent of people interested in international commerce,
5 Jessup and Deak, Neutrality The Origin, p. 11.
6 1bid. p. 124. :
7 Sanborn, Origin of the Early English Maritime and Com-
mercial Taw (1931), p. 321.
F 1
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it had all that force and sanctity which drove the violator to all
sorts of explanation in defence of his conduct: and when after
neal_rly four centuries’ struggle for the neutrals’ commercial rights
during the state of war, the leading Powers of Europe accepted
the neutrals™ claim and incorporated it in a regular treaty,—
called the Declaration of Paris (1856),—they did nothing more
than affix to this part of international law the solemn seal of the
pledged word of sovereign states confirming the prevalent view
of the people interested in international commerce. When again
in the course of the last world war, condition of warfare changed
and the German submarine warfare in addition to the destruction
of neutral commerce took leave of all humanitarianism the world
was not content simply with the restoration of neutrals’ rights, but
applied itself to discovering ways and means which should
eliminate war from International Relations. Of this a litile later.

Law-Making Treaties.

. The ‘person’ known to International Law for purposes of
rights and duties is the Sovereign State: and this law creates, a3
it were, a legal nexus between States without making any attempt
to bring out the import of the law. As explained in the last
paragraph with reference to Consolato del mare, human needs
for.rrged a satisfactory adjustment of relations without particularly
waiting for a king or an emperor to give his imprimatur to the
rules_whlch were generally observed and which at best received
the dlgmty. of a compendium at the hands of an unknown author.
Here the import was the sheer necessity that made belligerents
agree to grant the concessions demanded by the neutrals. All
honour goes to the scholar who gave a literary form and shape
to 'the ﬂoat.ing mass of customary ideas relating to this subject!
It is not without some justification that scholars have been given
a place of honour in the making of International Law. “Inter-
national Law as now praclised by the states of the world is
largely the product of private scholarship.”  With the emergence
of modern states, the inter-state relationship took the form of
tre?tles—bl-lateral or multi-lateral, alliances or guarantees,” terri-
torial or commercial treaties relating to the immediate interest of
two or more states. There was thus quite a vast array of this
class of treaties in the period of the history of ‘power politics’;
but along-side thesg, there were also those treaties that established
a general law of international conduct tending towards common

s Plotter, International Organization (4th edition), p. 156
? Jessup and DNeak. o
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welfare and practice. The latter have a place of their own in
international legislation. Some of these international law-making
treaties may now be briefly touched upon:— :

(1) The Final Act of the Congress of Vienna (1815) did
two notable things:—(a) After dealing with France and provid-
ing for security against a repetition of the convulsion of Europe
at the hands of France, it took a big step forward in the humani-
tarian field by abolishing Slavery. (b) It established a Concert of
Europe (with Great Power dominating!) to give law and order
to Europe. Though this device was clumsy and reactionary in
its results, it helped to evolve the “Congress” system chiefly through
the statesmanship of Castlereagh.  Conferences of European
Powers, thereafter, came to be frequently called for purpose of
consultation and even determination of a course of conduct, when-
ever there arose some cause for danger to the Peace of Lurope.
From these Conferences ensued joint agreements guaranieeing
security to weak states, e.g., the Neutralisation of Belgium -and
Switzerland. By bringing Islamic Turkey within the fold, the
“Congress system” ceased to be only a Christian concern: and
later on, Japan also was welcomed. At the end of the Crimean
War in 1856 the Declaration of Paris gave law to the world on:
(1) the vexed question of the rights of the neutrals in maritime
warfare, (2) the blockade, and (3) the rooting out of the privateers..
In 1871 Russia had to accept the European Congress’s medest
award of the Treaty of Berlin in place of the big gains she had
secured by imposing unilaterally on vanquished Turkey the hard
terms of the Treaty of San Stefano. 1f Russia was allowed the
use of the Black Sea for her war-vessels, a reminder was added
that no change in international order was to be thought of with-
out the consent of the signatory powers. In 1885 the Congress
of Berlin amicably settled among the European powers their claims
on the apportionment of Central and South Africa! In. 1914
the Austro-Serbian controversy might have been settled at a
Enropean Conference as Sir Edward Grey - persistently presseds:
but Germany refused “to let other powers sit in .arbitsation on
Austria.” Crane
(2) The Geneva Conference of 1864 :—In the midst of. thns'
age of the sword which still being the final arbiter of international
disputes, humanitarianism as illustrated in the abolition of slavery
(Vienna Act of 1815) was not without its influence to mitigate
the borrors of war. In 1859 ltaly and France were at war with
Austria, apparently in the interest of the liberation of Italy from
the domination of foreign Austria. The allics had won the battle
of Salferiro. Pathetic accounts of the sufferings of the wounded
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soldiers left uncared-for on the battle-field roused the conscience
of Europe apd ?he Geneva Conference of 1864 instituted the Red
Cross organisation to look after the wounded soldiers and help
t(l;em to speedy recovery. International laws relating to the Red
fross gradually supplemented by those pertaining to the prisoners
(C)anwlai; }hzli;fef:eenthgen;rally wfel}i observed. No belligerent nation
ce the charge o i i iolati
of this branch of Interngtional i:)lcli]eg. been guily of the violation
" (3) The Anglo-American Arbitration Treaties:—In the
midst of a fairly repeated clash of arms in the course of the 19th
oentury, t}{e Anglo-Saxon nations pointed the way to the settle-
ment of disputes by arbitration. The Jay Treaty of 1794 led
the vLa;y. The Canadian boundary-line disputes had been
im(;cz y settled and the Mixed Committees set up by that treaty
3 been a great success; and they even looked after the entire
a .m}:mstranon of the boundary between U.S.A. and Canada,
;1}:31( fer country having to employ a single soldier for safeguarding
fe rontier. To the credit of these two nations goes also their
amous adoption of arbitral method by which was settled the
glgba}ma incident which elsewhere might have easily led to a war.
t_rltalfn and U.S.A. by their agreement to have recours: to arbitra-
ton for the settlement of all points of dispute between them
?;':é)ared t}le ground for .the notable work of the greatest Con-
190;1.(:es of this age—which assembled at Hague in 1897 and
(4) The Hague Conference :—Though the Conferences
were two, the achievement is marked as that of the Hague Con-
ference since the resolutions passed by the Second wer% mostl
in the nature of a maturer form of the measures adopted b thz
fn'lé‘ls]tt I(-)Ifagixriet Cor:ferex;ci T}lllis great landmark in the dev);lop-
: ernational Law had a curi igi
Nlchola.s I’s war minister wanted mg;?yuioo:;%lr!; outTihe Czal:
ments in the equipment of the Russian Army. The nflipmvee
minister of the Cza.r unable to face the approbriu.m of hav?: nctO
1.mpose fresh taxation on the hard-pressed subjects of the gzar
Eel;:;)(;nmem‘i;gltha }i:,'enera'l measure of reduction of armaments in
feren;:;. v 1';‘t It{ is object and sponsored by the Czar, the Con-
(orpnee met at I ggul;e. In 1ts immediate object of disarmament
i joled. But s1f ti y side with this, the Conference gave atten-
flon 1o th %i ctta'u l?ettlement of international disputes. Anglo-
American ;;a i‘es ad prepared the ground for a very wide
agé)e pmdotr;1 is0 t }f: (z;rbltral method.  The Hague Conference
accep 1S method as generally applicable to all nations and
provision for the institution of a Permanent Court of
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Arbitration; in other words, the Conference provided a permanent
framework within which ad hoc tribunals could be appointed to
arbitrate upon the dispute referred to the Hague; and
this arbitration, i.e., settlement of disputes was to be
had on the basis of “respect for law’** which would
include treaties, customary international law and - general
rules of law from which International Law as appli-
cable to the civilised world could not possibly get away. It must
be remembered that the parties that entered into this agreement
(treaty) for resorting to arbitration were Sovereign, independent
States. International Law still continued to be weighed down by
this terrible encumbrance. The Sovereign was not under a com-
pulsion or even compunction, to obey anybody’s behest. The
practice of Arbitration was therefore to be adopted by the
Sovereign States on their own initiative. Indeed, it was left to
their option to come to this international tribunal: and while one
party sought arbitration, it was still within the right of the other
party to the dispute to refuse to let its case come under the scrutiny’
and award of the international aribitral tribunal. But in one
respect the Hague Conference took a courageous step forward.
It was resolved that other powers may not be indifferent to that
dispute and may take an initiative of their own to end the conflict’
either by their “Good Offices” or by “Mediation” ‘which wiis
already known to International Law. What might have been
sometimes resented by a recalcitrant State as an “impertinent
interference’” was now legally recognised as a matter of legiti-
mate concern for all others. =

“The signatory powers deem it expedient (the 1907 text adds
‘and desirable’) that one or more powers, stranger to the disputes,
should on their own initiative and, as far as circumstances may
allow, offer their good offices or mediation to the States at variance.
““Powers, stranger to the dispute, have the right to offer good
offices or mediatien, even during the course of hostilities.
“The exercise of this can nhever be regarded by ‘eithér of the’
parties at variance as dn unfriendly act. SRR
“The duties of the mediator are at an end when once it is’
declared that the means of reconciliation proposed by him ‘are
not accepted. Good offices and mediation, liave exclusively the
character of advice and never have binding force.”*! St

10 Zimmern, The League of Nutions and the 'Rulé ;)f. f,arw,

p. 110. N
11 Alfred Zimmern, The League of Nations and the Rule

of Law, p. 113. wule

]



200 T. K. SHAHANI

~ In 1902 the State of Venezuela had been subjected to a
blockade by the combined fleets of Britain, Germany and ltaly
because of her refusal 10 pay the debts contracted by her from
these b.lock.admg powers. The malter was, in due course, settled
by arbitration in which U.S.A. took the leading part. The Hague
Eolr)lference of 1907 ruled out armed intervention until after the
afbitzr; : ;U;:rl:iy had refused arbitration or failed to carry out

.( 5) President Taft and Secretary Bryan :—Anglo-American
bractice of resorting to arbitration had been a great success.
l:hls bi-latcral arrangement had, in the hands of the Hague
Loqference, becorpe multi-lateral : but the freedom to exercise the
(I){phon of resorting to the arbitral method provided for by the
Pagl}g Conference might render the scheme practically inoperative.

resident Taft, therefore, made an attempt to fill the framework
by dl_scoyermg some classes of disputes which the States would
promise in advance to submit to the procedure provided for in the
trealy accepted by them. The American word ¢ justiciable’
!)ecame, thereafter, a current coin; for the President’s proposals
included all such cases to come under the arbitral nlnelhl:)d as
related to the application and interpretation of International
conventions and all treaties. President Taft had a trained legal
mind. If the dispute in question had any connection withetsl?e

Intemgnonal Law (made up of conventions, treaties etc.), wh
would it not be a fit subject for a legal settlement?’ In oth W WdY
why ot justiciable? The foreign offices were alarme(;r WO&' p
proviso .had to be inserted, viz., “provided the difference § anh' ﬁ

farbltrauon was to be sought did not affect the vital f)rftw lf
mdependeqoe and the honour of the Contractin arti l”er?Is'hs,
Chancellories of the.leading countries of the \goﬁd lv(:osalre onle
f::fﬁ:f it:r)l OSl:bmlt. to the. me.thod of arbitration matters o¥'
a seconery cl;n:':r?iz(:lzzeand(;irel:tt Teson ir;fﬂileir o was orly
in the calamity of war v;fere still lrs;iltleiow 112 might involve States
e . : contemplated as fit
t:;f;tstofil;izgtl:}llzd-i}:::iys t];(igng,n:z whereashthe President was
individuals within a State have ;itl?lmns 03 e Lo an & o
referees in all disputes. The U.S AawS S IQW-Court ot
refere : . -3.A. Senate subjected the Draft
e a;)t;g; Oosi 1Is’.resxdent Taft to many reservations and he withdrew
succeﬁ:ﬁ}ﬁ;t}a?iﬁretary Bryan’s treaties went through the Senate
Canioigbin S ey were only a modest measure for setting up
bOdiesas:)tnS Whommlszx_ons of Inquiry—just the fact-finding
p when a dispute arose¢ anywhere—no party to the
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dispute being considered as bound to act upon the find-

ings.'?
Matters stood there when the World War broke out.

Post-War Treaties and Agreements.

War has some analogy to Revolution within the State. Both
are instances of extra-legal means adopted to enforce an object.
Their illegality comes to be accepted—perhaps even applauded—
when success is obtained. The successful war results in two
developments : (1) The settlement bringing about a new disposition
in the order and arrangement of States involved in the war,—
territorial, financial, economic etc. (2) The ushering in of a new
law which is to govern the relations of the States concerned or even
the whole civilised world. The last Great War (1914—18) ended
with the Treaty of Versailles including the Covenant of the League
of Nations. On the one hand, a new State system came into being
which perhaps righted the political wrongs of centuries old; and,
on the other hand, there came in the dawning of a new world-order
based on collective security,—making common councils, law and
justice—the real means for settling international disputes, if any,
and leaving little chance for the sword to make a successful bid for
mastery over the mind of man. The Washington Treaties of
1922 aiming to do justice to China and give peace to the Pacific
World was another monumental achievement of this period of
History. There was a determination that war and preparation
for war must get eliminated from the life of the civilized world.
But this defeated Germany might rise again! Insurance and
reinsurance were sought by France and other States which would
not be satisfied with either the Covenant or the Locarno Treaty
or other mutual Assistance Treaties. The Pact of Paris (1928)
for the Pacific Settlement of all Disputes, better known as the
Kellog-Briand Treaty finally secured a solemn engagement of all
the nations of the world to outlaw war once for all—and leave
scarcely any room for neutrality in the event of any country - being
so fool-hardy as to come out as an aggressor. - Altogether, some.
thing like a new International Law seemed to have been the gift
bestowed on man. In a previous number of this Journal*® the
present writer has dealt with the subject of Neutrality ‘at some

12 In this paragraph the pressent writer is entirely indebfed
to Prof. Zimmern’s account of Taft and Bryan Treaties .in “his
book called The League of Nations and the Rule of Law.

18 T. K. Shahani, Neutrality and the Law of Nautrality in
iﬂe‘:m Times, 1941, Indian Journal of Political Sciences, pp. 277-312,

941,
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length. To what extent International Law has been really
enriched by the Post-War Treaties may now be briefly examined.
The Denunciation of Treaty Violators,':

The Post-War phase of international relations had apparent-
lx strengthened International Law in a number of directions:
(1) In t}le Assembly of the League of Nations it had found a body
approximating to an International Legislature; (ii) in the Council
of the League was seen a directing agency combining in itself the
Executive and the Investigating body; and (iii) with the insti-
tution of the I{ermanenl Court of International Justice in company
with International Court of Arbitration and Conciliation
Commission, the civilised world had at last been armed with all
thp necessary machinery for the pacific settlement of International
disputes. Above all, there were the sacred Treaties Pacta sun
servanda the veritable foundation on which this imposing fabric
of International Law stood. Was there a possibility of violating
these.treaues light-heartedly? In other words, if a state chose not
to abide by these Law-making Treaties and preferred to determine
its point of dispute with another siate by any means away from
Fhe Interpatlonal Law, could it go scot-free and not face the
Intervention of other states? The 17th and the 18th century
practice ‘Pad suggested to Vattel to make the following state-
ment:—“It belongs to every free and Sovereign State to decide
In 1ts own conscience what its duties require of it, and what it may
or may not do with justice. If others undertake to judge of its

conduct, they encroach upon its liberty and infringe upon its most -

vgluable r?ghts.” Here was the system of “the Paramount
power Wthh. refuses to account for its deeds,” though Grotus’
system arraigned State Crimes.” In this connection Van
Vollt?nhoven criticized the statement of Vattel : —“According to
Grotius the criminal state may be punished by the others. Accord-
ing .to Vattel, even the country invaded, foaming at the mouth
w1th- anger, may not judge of the assaulter of its territory, Vattel
adding that ‘if the enemy observes all the rules of formal warfare,
we are not to be heard in complaint of him as a violator of the
law of nations.”” Vollenhoven complains that Vattel professing
support to Grotius really ‘levels him with the ground.”® In spite
of Vattel the consensus of opinion of the leading jurists of the pre-
(_1935;.Qru1ncy Wright, American Journal of Intermational Law

18 Vattl Le Droit ' ior
Carnegis ‘editilgn, ;" 3333 Gens, Vol. TI1, ¢. 12, sec. 188, tranclation

- ,m-."The Three Stages in .the Evoluti . »
The Teague, 1919, quoted from 4.0 1.1, 1959, %.ngf)?f Nations:
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Hague period was in favour of Intervention when International
Law was violated. The Hague Resolutions gave to third parties
the undoubted right of Intervention by means of “Good Offices”
“mediation” and a demand for resort to arbitral method, as
quoted above. This right of Intervention was extended even to
affairs pertaining to the domestic policy of the offending State
when that policy involved it (a) in the violation of humanitarian-
ism or (b) abuse of rights allowed by International Law. In
regard to the offending states” foreign policy, the right of inter-.
ference was extended by International Law even to cases where the
intervening state suffered no direct injury by the conduct of the
aggressor. Living under the law of the community of Nations,
was the most valuable asset of every member of that community.
To forfeit it by any negligence on its part was to prepare the way
for its own possible extinction, This was most aptly put by
Flihu Root:—*“Whereas in the world the laws which should
protect the independence of nations, the inviolability of their
territory, the lives and property of their citizens, are violated, all
other nations have a right to protest against the breaking down of
the law. Such a protest. would not be an interference in the.
quarrels of others. It would be an assertion of the protesting
nation’s own right against the injury done to it by the destruction
of the law upon .which it relies for its peace and security.”. : Buts
while the right of intervention was undoubted upto the Hague'
era, subsequent treaties involved in the Covenant, Washington
Treaties (1922) including the Nine-Power Pact etc., and the Pact
of Paris (1928) imposed an obligation (Duty) to intervene in any
international dispute arising out of the violation of Internatiorial
Law based on ‘those treaties. Provisions for Consultatiot,
Common Council, references to investigation commissions, demand
for judicial or arbitral award and revision of Treaties (as per
article 19 of the League Covenant) had been carefully inserted in-
all the famous law-making treaties of the post-war period. How
then could the aggressor—the violator of treaties overriding Infer--
national Law—go without denunciation? The Manchutian episode
(1931), the German re-occupation of the Rhine-Land (1935), the-
Italy-Ethiopian War (1936), the “China Affair” (1937) were
some of the most flagrant instances of Treaty violation which canve
in for the most unequivocal condemnation by the parties to the
treaties that were violated. U.S.A. had denounced the Manchurian
Episode of 1931 as a ‘most serious violation of the Nine-Power’
Pact in the Washington Treaties of 1922 by which the signatories:
including Japan, Britain and U.S.A. had solemnly pledged the
sovereignty, independence and integrity of China. When no

F.12
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collective action against Japan’s aggressive policy was possible,
in spite of the Lytton Commission’s report having condemned
Japan as the aggressor, the U.S.A.s Secretary of State Mr.
Stimson announced what in International Law has come to be
called the Stimson Doctrine of non-recognition, according to
which any territorial acquisition which is the result of a violation
of International Law will not be accorded recognition in inter-
state relations. The Stimson Doctrine was, in due course, accepted
by the League of Nations: hence its proper place in International
Law. The “China Affair” of 1937 and the wanton cruelty and
barbarism of Japan in conducting this “undeclared war” against
China in defiance of every fundamental principle of international
law roused the moral indignation of U.S.A.: and in spite of the
apathy of the other signatories of the Washington Treaties and
the Pact of Paris, U.S.A. started applying economic pressure on
Japan with a view to wean the Japanese from the policy of
aggression and bring them back within the fold of the Inter-
national Law and Order. As a reply to that economic pressure
Japan “under the crafty cloak of negotiation,” made first a
trecherous attack on the Hawai Islands and then declared the
present war against U.S.A, '

Munich Settlement—a Negation of International Law.

While the Pacific and the Orient were with the high-handed:
ness of Japan, the aggression of Germany in Central Europe
reached culmination in what is known as the Munich Settlement
of September, 1939, which was supposed “to
own times,” as Mr. Chamberlain—one of 1]
—announced. From the point of view of
Munich Settlement ought to come in for a ¢
the outset it must be stated that Peace is
of war Pgace jmplies Justice: if Peace is obtained at the cost
of .Justlce, it brings in no tranquility, but ceaseless heart-burning
which must burst out again in war. As Q. Wright says, “instead
of a merely negative condition peace is considered a positive
condition, thz'it in which justice prevails.”’” Robert Rerc);o.ut is
g\;gfdt;s sayll(ng “Peace is-tranquility in order: it is not trar)lquility
harm:) nyeo},oor‘ii :f”thelne:}il-c}&er,. but tranquility in justice, the
but “Posoe wons boker beridl;l]lch S}::.tt}lerge?t war was avmfled:
(2) What were the teer ooyt Ol ce which defeats justice (c_nme.).

e legal obligations of the parties concerned in this

give us peace in our
1e principal negotiators
International Law this
areful analysis, (1) At
not simply the absence

1T Aonerien.
dmerican Joyrnal of International Law, 1939, p. 14.
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settlement?” All of them were bound by the Pact of Paris con-
demning war and agreeing not to seek the settlement of disputes
except by pacific means. If that Pact was an old affair (1928),
and political memories being proverbially short, Germany in
response to Secretary of State Hull’s statement of July 16, 1937,
advocating “abstention from the use of force in pursuit of
policy,” adjustment of international ~problems by “peaceful
negotiation and agreement,” faithful observance of International
agreements &c.&c., had made the following reply:— “The Reich
Government has taken note of the statement of Secretary of State
Hull with due interest. Its basic principle is, as is generally
known, directed towards the regulation of international relations
by pacific agreement and hence coincides with the ideas developed
by the Secretary of State.” In addition to a number of Inter-
national Treaties and Conventions binding Germany to peaceful
method of settling disputes with any power, there was an arbitra-
tion treaty signed at Locarno on October 16, 1925, by which
Czechoslovakia and Germany bound themselves with the agree-
ment that all disputes involving “Conflict as to their respective
rights” shall be submitted to arbitration or to the permanent
Court of International Justice or the Permanent Conciliation Com-
mission. This arbitration treaty, in absence of express termina.
tion of it, was legally in force when the Munich Settlement took
place. President Benes repeatedly referred to this arbitration
treaty when he was finally silenced by the announcement that both
France and England thought “that there was no hope of a peaceful
solution on this basis, and in the interest of Czechoslovakia and
of European Peace the Czechoslovak Government was urged to
accept the Anglo-French proposals immediately” which they did
on September 21. As a matter of law, Czechoslovakia had a
right to demand resort to arbitration: but President Benes’ reply
in accepting the Anglo-French proposal showed that the French
aid promised by special treaty with Czechoslovakia would not.be
forthcoming if he refused these terms. -
(3) What was the position of England and France in this
affair? Their intervention at first was that of mediators offering
their “good offices,” the acceptance of which by Czechoslovakia
was voluntary. It implied no coercion and was consistent with
the principles of International Law. This was in the earlier stage
of negotiations, e.g., the British offer of sending Lord Runciman
to Czechoslovakia: but later on, as Britain and France found
Hitler’s attitude unbendable and the Sudenten problem difficult to
solve without the surrender of the territory demanded by Germany,

‘their a_ttitude ceased to be that of mere mediators. It amounted
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to a threat that their legal obligations to Czechoslovakia W"’“ﬂd

not he f if she dic
Tost s(;agtgﬁ&,l:;l tllf she did not accept the terms offered to her. fl'he

wi .
th almost an ultimatum that she must carry out the decision

?;irrllvzgdat(; Ln the Muguch Conference between France, ltfilY" B{;
Conference HPI‘T:TY without {he presence of Czechoslovakia 8t tl‘:
is said ther o is was nothing short of dictatorial settlement.
individunle V9nhm municipal law there is a provision by which an
interest of h,“% Is in property or otherwise may suffer in_ ;;
the Soare) bI% er Justice which pertains to the urgent needs ©
he proce;iuru lé is also a well-established principle in law ﬂ;\a}
duabn e a Oli(ted for tl'\he'e_mergency violation of an indivl”
cual’ IE tljeplclrta'elsx of a judicial enquiry and judicious settle-
but judicial Tl‘:mz affair, the procedure adopted was anything
foot oo art;'t he Covenant was not invoked: Hitler set 8
Roosevelt alrIthtlon or Conference method to which Presidet’
e grievancesos fen(t;reatm{.;ly invited him for the settlement of &
help saying th ou-fer"}"‘“yz even Mr. Chamberlain could no!
v revisiOny otg h at “it article 19 of the Covenant providing for the
tion e treaties by agreement had been put into operd”
. . we might have avoided the crisis. For that omission

all members of the League must bear the responsibility.” What

happened at Munich, could not, by any stretch of the meaning of.

w . T g
moegiss, l;; (‘,‘all(}%]('] i}l Peaceful Change.” Tt was an intervention by
Tt haa igh and summary procedure” not known to law.
o Centurve S[‘]“T'(ll the age of the Concert of Furepe in the
required b y.lh t H( td not in any way conform to the procedure
'CanéntionZ 6 lague Conference or the Post-War Treaties an
cventions. umc;i Wright sums up the position “it placed the
ub achieved”e settlement ahead of the procedure by which 1t
yas achieved”. . . . ‘Constitutional Government consists in 8
' Ination of the citizens of the state that adherence to the

roce 3 . . .
procedures set forth in the constitution shall be treated as moTe

im . .

thepgggn]tetl;?nthany specific grievance, demand, or reform. Until
dures a}l)lead of ) vgorld are similarly determined to place proce
between dictat ssu fstance we may expect the world to_alternste
Tl dictates of Versailles and dictates of Munich, With
hittle respite from wars and rumours of wars.”'*® R

Is there any possibility for ‘‘Peaceful Change?"’
o morze?g:?n ttl:flt were supposed to give law to the world have,
more. imes, begn torn to shreds; and the sword has once

1R Aot . .
American Journal of International Law, 1939, p. 82. '

e very worst as they presented Czechoslov_a!&l'“ :
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again been made the arbiter of the destinies of nations. 'Does
this mean that International Law is in the grave and shall ‘néver
know Resurrection? Let us recall what the function of law is,—
whether in the municipal or in the Internatiorial sphere. 'Law

“gives stability to man’s relations with fellow-men. Tt impaits
‘security to human life and all human undertgkings. It also

provides man with a wide field of liberty which he can use ‘even
for demanding a change in law. If a state is without the con-

‘stitutional machinery for a free and frank expression of opinion
for ohtaining a change in law, the result is either stagnancy or
‘yevolution, i.e., a change by violent means. “A State without

the ‘means of renovation is without the means of preservation.”"”

“Constitution is the prophylactic of Revolution.” Law performs
a two-fold function: (1) it puts an end to strife, i.e, it
gives peace, but (2) that Peace is based on Justice. Without
Justice there is no Peace: therefore no law. All this is mere
truism, so familiar to every individual member of a State so far
as municipal law goes. In the field of the law of contract, there
is the well-known safety-valve in rebus sic stantibus, “the radical
change of circumstances” which makes the fulfilment of the terms

“of ‘the contract impossible and no tribunal completély ighiores that

plea of rebus sic stantibus when fitted against Pacla sur Sérvahda.
Further, there is also the limited field for the judge-made law or
judicial legislation when in the process of interpreting law appli-
‘cdble to a particular case before him, the judge’s ‘decision gives
a slightly different turn to law almost amounting to a new enuncia- -
tion of Law. But after all it is the State'[;egislautre‘ﬂiat"'(']é" s
al! the real modification in law ov addition to law in accordagce
with the changed conditions of the society. If ‘the legislature for
any reason of vested interest or inertia or the ruling class’con-

_servatism is unable to make an adequate response to the popular
v“glemar)‘d; ,‘f_‘(ljr'a‘substahtial change in national law, the State stangs
in danger of facing a Revolution which, if siccessful,” puts’ ‘the

changed social fabric on the new bajis of 'c‘:héﬂg”e&"lh’{v. e il

~ What is the position corresponding to this Peaceful or Vidlént
Change in International Law? Treaties form ‘the best paft "of
the positive law in the international field. The Post-World' War
developments since 1919 have given an international lé‘ga_l"éta‘(iis
to (1) Arbitration Tribunal, (2) Conciliation Commission, (3)
Pesinaneht Court of International Justice, (4) the Counéil’ 'éﬁd

finally, (5) the Assembly of the League of Nations 'working under

e tiige s o g TR ] IR TP
" 19 Burke. Reflections on the French.Rerolution. 4o !
prot et . N AN L I I

20 President Masaryk.
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the Covenant. Further, to all interests and purposes, war was
supposed to have been eliminated from the national policy of
every state by the terms of Covenant strengthened by the bindings
of the Pact of Paris (1928) for the Pacific Settlement of Inter-
national Disputes. War in the International field was formerly
known as the violent means for effecting a radical change in the
treaty relations between states, serving the same object as a Revo-
lution within the State. The Post World War International Law
declared war mostly illegal and refused a legal recognition t0
any acquisition obtained by violent means,—war or a threat of
war. Whether it made sufficient provision for a “Peaceful
Change” through the machinery of Law aiming at justice has
become a debatable point. The machinery in the shape of the
two most important bodies—the Permanent Court of International
Justice and the Council of the League —was there. But the
optional clause in regard to the first left it entirely to the choice
of the State, whether or not it should enter into a previous agree-
ment with another State specifically named, for compulsory resort
to the Court,—still possessing the right to discriminate between
the justiciable and non-justiciable cases (i.e., cases involving vital
interests, national honour and independence, as reservations).
Utmost deference still continued to be paid to the principle of
national Sovereignty in the matter of judicial or arbitral or con-
ciliatory settlement. Within the field of municipal law mno
national of any state has any means of obtaining justice in regard
to any ‘vital’ matter except through the law-court of his state.
What was in the mind of President Taft, was now (since 1920)
being institutionalised through the agency of the Permanent Court
of International Justice: but the doctrine of National Sovereignty
nullified the good results expected of the new institution of justice.
The International Law of to-day is not without the influence

of rebus sic stantibus, provided it is the recognised International
Tribunal that is made the judge or the referee who will go into
the case and be satisfied on the score of “change in conditions and
circumstances” making the fulfilment of the contract as embodied
in the treaty impossible. Dictatorial decision of a single state
on the basis of rebus sic stantibus should be as much unknown
to International Law as it remains unrecognised in municipal law.
But the treaty may be ab initio absurd, as was the case with
s.evera'l clauses in the Treaty of Versailles (1919). The condi-
tions imposed may be impossible of fulfilment. Here there is
no l‘efel‘qnce to rebus sic stantibus. Here arises the real issue
for securing peace, i.e., by deing justice with the outright revision
.of the Treaty. Article 19 of the Covenant makes some provision
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for this gap in the present International Law: It may be read
again :— .

“The Assembly may from time to time advise the recon-
sideration by members of the League of Treaties which have be-
come inapplicable and the consideration of international condi-
tions whose continuance might endanger the peace of the world.”

The terms are wide enough. The article covers treaties
coming under the rebus sic stantibus (of course by a judicial
process!) or “physically impossible” whose continued per-
formance is not feasible. It applies to all executory treaties
including claims for territorial change which, if not admitted,
“might endanger the peace of the world.” President Wilson was
insistent on the inclusion of this article 19 in the Covenant. To
him it appeared as the safety-valve against a possible national
outburst which may take the dangerous turn of war. No status
guo for ever! Indeed, says Josef Kuntz “Pacta sunt servanda
illustrates stability and security: but it does not mean that valid
treaties may not be changed . .. . it does not possess the superposi-
tive quality of unchangeability”** Article 19 was the first indica-
tion of a common desire to revise treaties and let law in the
international field recognise the dynamic character of inter-state
relations, as it appropriately responds to social changes within
the state by the modification of old laws or by the passing of new
ones through the State Legislature. “Article 19 is the first deli-
berate attempt to create an institution of peaceful change within
the framework of a comprehensive system of legal organisation,
It is the first instrument to provide for periodic revision of the
international status quo as the task of the international com-
munity.”** But article 19 only suggests some advisory arrange-
ment. This was another—but a very blasting concession to the
national sovereignty—provided for in the Covenant. With the
Optional Clause in the operation of the Statute for the Institution
of the Permanent Court of International Justice and with the
advisory nature of the result of the deliberation on the revision
of the Treaties in article 19, International Legislation has none
of the obligatory character that nationgl state legislation has.
Finally, in the matter of enforcement of law again utmost
deference has bheen paid to the Sovereignty of the State inas.
much as even after the League decided to apply sanctions against
the law-breaking aggressive state, it has been left to each sovereign

21 American Journal of International Luw, 1939, p. 43. Josef
Kuntz.

22 Manning, Peaceful Change, p. 156; Lecture by Lauterpacht
on The Legal Aspect (Peaceful Change). y Llauterpac
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State to decide whether or not to enforce the decision of the
League. This option dves not enable international law to operate
on the basis of municipal law of *“Hue and Cry” which obligates
every citizen to catch the law-breaker and help bring him to book.
All told, International Law with its deference to national
Sovereignty is still far off from achieving *“Peaceful Change” by
having recourse to legal and constitutional methods,

The Way Out.

In the first part of the article it was pointed out that only
those treaties of the past survived which had, directly or in-
directly, the consent of the people behind them,—or rather, which
were the outcome of the demand of the People to satisfy some
want experienced by them in their international relations. The
modern constitutional governments have a provision for the rati-
fication of treaties (e.g., the U.S.A. Senate with the two-thirds
majority) indicating the acceptability of the treaty or otherwise
by the People. Restoration from the present world chaos to the
Rule of Law and Order is dependent, first and foremost on the
common will of the People all over the world to renounce War
and work for the Organization of Peace based on Law and Justice.
If it is true that at present the world is ideologically divided
between Dictatorship and Democracy, and that the former really
means the building-up of a sort of World-Empire on partnership
in Force, there is litle room for the restoration of International
Law based on common consent and common will which Democracy
alone can supply. The Pax Romana did not last long; nothing
but active co-partnership of all the citizens of the world can
impart durability and progress to the Law that governs the com-
munity of Nations. The ‘person’ in the International Law is the
State, whereas time has come when the ‘individual citizen’ of the
State feels vitally interested in the making as well as in the
working of this International Law. His national-municipal law
gives him no immunity from war which with its scientific destruc-
tiveness and in its totalitarian character now makes life impossible
for him. International Law must further make that appeal to
the Citizen which makes *him realize, in spite of the agitation of
vested national interests, that national independent Sovereign State
with its corollary of Economic Nationalism obviously does not
serve all the purpose of his existence in the face of rapidly grow-
ing interdependence in the irternational world. Indeed, there
was a time in the history of the social evolution of man when the
Sovereign national State was a necessity and perhaps the goal of
state citizenship, even from the point of view of Rule of Law.
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But in the present times if social justice within the State itself is
to be achieved and social order ‘in inter-state relations is to be a
permanerit feature of life based on law and not order imposed b'y
Force (which is always transient), the citizen must assert his
‘personality’ in the making of International Law and all its Para-
pharnalia—Treaties, International Legislation, Courts of Arbitra-
tion, Conciliation and Justice.  Some powerful. fedgrat_we
principle must take hold of the citizen’s reason and imagination
which should enable him not to spend adl his loyalty over the
nation-State but to accept the Super-State idea as th.e only possible
way out for achieving a ‘fuller’ life which his national state can
never guarantee him, no matter what tempting offers the Axis
“new order” may make. Treaties will then only be a part of
International Law when People whom Treaties will afféct are In-
ternational-minded: then the International Legislatures®™ will
modify the Treaties with changing times: then the Intematioqal
Gourts of Justice and Equity will give their award on them with
all possible consideration for rebus sic stantibws-——Int there shall
be no optional Clause leaving it to the nation’s cheice to conre
to law or to defy it.  This view may appear chiniétiical when the
wotld order is actually on throes precisely beddtse of intense
nationalism; but it is pain and soffering alone that sugpes 3

"radical remedy. The defeat of the Bictators followed by a Plave

based on ideas of perpetual Organisation of Péace will wasily
reconcile rabid nationalists to the idea of Wotrld Federation.
Till that is achieved Treaties will always be under the fear of
being reduced to mere ‘scraps of paper.’

)

28 ¢¢ e not at liberty to regard international legisla-
tion in ‘i?.‘t’: tﬁxe meaning as yan infihite ideal. Tt iay hot he
compatible with the dignity of human life to a act *ah'-aus? tther
assumption that reason and order are bound to prevai] wdt only
wltimately but in our day.” (Manning, Peaceful £ , PP
64-65). Lanterpacht The Legal Aspect,

F. 13



. THE GROWTH OF ADMINISTRATIVE JUSTICE IN THE
PUNJAB UNDER PROVINCIAL AUTONOMY

BY
Pror. V. D. Manajan,
Fateh Chand College for Women, Lahore.

It is not the object of this article to defend or to criticise the
csmtrovers_ial legislation which has been enacted in the Punjab
since the.mauguration of provincial autonomy in April‘ 1937. It
merely aims at a critical analysis of an aspect which has not been
duly emphasised and discussed either in the press or from the
platform. Thaf aspect is the growth of administrative justice.

~Not entering into lengthy controversies regarding the
difference between rule of law, administrative law (Droit
{Xdrplmstratif) and administrative justice, the term administrative
justice has been taken to imply the transfer of judicial functions
to authorities other than the ordinary courts of law. It is in this
sense that administrative justice has grown in England during the
current century and it is in the same sense, with important modifi-
cations, that there has been an enormous growth of administrative
justice in the Pnnjab.

Under the Punjab Restitution of Mortgaged Law Act, 1938,
a mortgagor to whose land the provision of the Act apply, may at
any time, present a petition to the Collector, praying for the
restitution of the possession of the land mortgaged.! Tt is the
business of the Collector to decide whether the Act applies to the
mortgagor or not.” If his finding is in the negative, he dismisses
the petition.” But if the Collector finds that the Act applies to
the petitioner and also the value of benefits enjoyed by the
mortgagee w}lile in possession, equals or exceeds twice the amount
of .the .prmc1pal sum originally advanced, he may order the
extinction of the mortgage.* After declaring the rights of the
mortgagee extinguished, the Collector may eject the mortgagee
and order delivery of possession of the mortgaged land to the
mortgagor. In case of resistance, the Collector may exercise all

1 Pb. Restitution of Morteaged Taw Act
2 Ibid, Sec. 5. gaged Law Act, 1938, Sec. 4.

. 3 Ibid, Sec. 6.
- 4 Thid, Sec. 7.

2
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the powers conferred on a civil court by rules 97 and 98 of Order
XXI of the Code of Civil Procedure.” If there is any dispute
between persons claiming to be entitled to compensation, the
Collector may decide the dispute himself or order the sum
deposited by the petitioner not to be paid to any one till the
contesting persons had had theic rights decided by a competent
court of law.® An appeal can be taken from the order of the
Collector to the Commissioner and from that of the Commissioner
to the Financial Commissioner.” An appeal is to be submitted
in the form of a memorandum accompanied by an attested copy
of the order appeal." An appeal is to be heard on a date fixed
for the purpose and the procedure in force for the reception,
hearing and disposal of appeals by Revenue Officers under the
Punjab Tenancy Act is to apply as far as possible.” The period
of limitation for an appeal is 60 days for Commissioner and 90
days for Financial Commissioner.'” Last but not least, it is laid
down that “no civil court shall have jurisdiction to entertain any

claim to enforce any right under a mortgage declared extinguishéd‘

under this Act, or to question the validity of any proceedings
under the Act.”! : :
Under the Punjab Alienation of Land (Second Amendment)
Act, 1938, it is the Deputy Commissioner who decides whether -a
person is a member of a notified agricultural tribe or not.'* In pass-
ing an order, he is not “bound by any decree of a civil court,” and
he may review even a previous order passed under Section 4 (2).!*
If the Deputy Commissioner is satisfied, either of his own motion
or on the application of the alienor, that an alienation is void, he
shall order in writing, after recording his reasons, the ejectment
of any person in occupation of the land under such sale, exchange,
gift, will, mortgage, lease or farm, and place the alienor jn

—_—

5 Ibid, Sec. 9. The Collector may have to issue .a warrant
directing the petitioner to be put into possession of land and that
warrant shall be returned to him after execution. (Rulp 14, Pb,
Restitution of Mortgaged Land Rules, 1939,y <~ ° =

6 Ibid, Rule 19. .

* Ibid, Sec. 10.

8 Ibid, Rule 20 (1)

9 Ibid, Rule 21.

10 Ibid, Sec. 11.

11 Iibid, Sec. 12. a S

12 Ph. Alienation of Tand (Second Awendment) Act, 1938,
Sec. 4 (2). ST
13 Ibid, Sec. 4 (3).

R
&



214 V. D. MAHAJAN

possession. .The Deputy Commissioner may give some compensa-
tion for the improvements made in the land. For the purpose of
ejectment, the Deputy Commissioner may exercise all the powers
of a civil court conferred by Order 21, Rules 97 and 98 of the
Code of Civil Procedure. An appeal shall lie from an order
passed_ in original or on review by a Deputy Commissioner, to the
pommlssmner, and to .the. Financial Commissioner when the order
is passed by the Commissioner. The Financial Commissioner may
at any time call for the record of any proceedings pending before
orddlsposed of by the Deputy Commissioner and shall pass such
g; ;rsdz}; he thinks ﬁt}.l Bdut he is not to pass any order reversing
odilying any such order without giving the *
an op{;j)o(;tunity of being heard.'t BiYng The persons concerned
n er th 3 o . . .
19308 ersznP'un)al:i I\/llqtor Spirit .(:I‘ax-atlon of Sales) Act,
1200, p Is to deal in motor spirit without a licence which
i;in:nc? lgrémted _b){ the Il)etrol Taxation Officer, appointed by the
1al Co s i i
ed or cancel{:(rin lﬁilirlllzrof’etrg t'll‘l:xh; enceO(f’)ﬁf " P‘}?lrson ‘s suspend-
cell y ation Office
télel lCommlismner if the order is passed by ther’Coe oy apeal to
ollector if the officer i ion i
the powers unde: thci:rAlcnt quEsvt:;; ;?dany Otheé P omen) rcising
. 'der passed in appeal i

gnal. ‘N_o further appeal can be taken against the ggcisi;; tgfb:
Ff)mmx.sslxocner or Collector to any civil court of law. But the
ln - . M "

ancial Commissioner may call for the order or the proceedings

of 3 case to satisfy himself as to the legalj

. gﬂllt or i
order and the regularity of .proceedings an dy aftefrtopl;lety of the
orders as he thinks proper.® hat pass such

Under the Punjab Registration of Mone

all money-lenders have to
. get themselves registered .
l;lcen?e for It7hat purpose. The Collector hasg the o:: d tsecure .;
the license. ' But an appeal may be brouq power to cance

y-lenders Act, 1939,

When an appeal is filed to th fead
e C .
the Collector, the former will invoi:"tl}lxsceSlloa::er e otder of

€r may review his own orde
¢ Vie r at an
Against the spirit of the rule of law, ch

14 Ibid’ Sec' 5.

15 1bid, Sec. 6, 8
18 Tbid, Sec. 99 af‘d 20.

17 Pb. Registrati :
19 1bid, Seo. 7 (1), " ene-lenders Act, 1999, Seo. .

18 Ib’l,d, Rule 20
39 Ibzd’ Sec' v (5)(.2))

llector, or to the
il
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Provincial Government is authorised to exempt, by a notification
to that effect, any person or class of persons from the operation
of this Act or any provision thereof.”’

Under the Punjab Agricultural Produce Markets Act, 1939,
it is the Collector who decides in cases of dispute as to whether
a particular person is a “grower” for the purposes of law or not,
and his decision is final.?* Thus, no appeal is provided for
against an order of the executive which may be arbitrary and
prejudiced. No person is to trade in agricultural produce in a
notified market area unless he has got a license for that purpose.
That license may be cancelled or suspended by an officer entrusted
with that work by the government. But it is to be seen that
the suspension or cancellation is not to be for more than 5 months

% O months, according to the seriousness of the matter. It is laid
down that no such order is to be passed unless the licensee has
been given an opportunity to explain and defend himself.”

The growth of administrative justice has taken its extreme
form in the constitution of the Debt Conciliation Boards. It is
Arue that the Punjab Relief of Indebtedness Act was passed in
1934 but in 1940 important amendments were made. The. pre-
sent position is as follows:— - LI

Tt is the Local Government which has the power to set up Debt
Conciliation Boards for the purposes of amicable settlement
between the debtors and creditors and also define the area of
their jurisdiction and the powers to be exercised by them. Each
Board is to consist of a Chairman and twe or more members: lo
be appeinted by Local Government. The quorum of :a beard is
to be prescribed by the Local Government. Likewise. the Gew-
ernment can cancel the appointment of any member of a hoard
or dissolve any. board.* :

A debtor or any of his creditors may apply to the Boaxd o
effect a settlement between the debtor and his creditors. But
no application is to be made if the debtor’s debt. exceed ten
thousand rupees or such larger sum as the Loeal Government may
prescribe from any particular area.*® The Board has the power
to dismiss at any time the application if it does not consider it
desirable to attempt to effect a settlement.®® The Board is to

21 Ibid, Sec. 12. o

22 Ph. Agricultural Produce Markets Act, 1939, Sec. 2(c).
28 Ihid, Sec. 6.

2¢ Ph. Relief of Indebteduess Act, 1934, Sec. 8.

25 Ibid, Sec. 9.

26 Ibid, Sec. 12.
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publ@h a notice calling upon all the creditors of the debtor to
submit a statement of their debts within a specified period. If
any creditor fails to submit the required statement, his clai'm 13
cancelled for all times. In case, a creditor does ;10t appear in
person or thr9ugh an agent, his debt is also to be deemedplt)o have
been fully discharged.*” The Board is to call upon the debtor
and each creditor to explain his case regarding each debt and
use 1t§5 best efforts to induce them to arrive at an amicable settle-
ment.™ If a creditor or debtor challenges the genuineness or
fanforcegbxll.ty of any debt included in an application, the Boa;d
3sdto give its judgment. An appeal may be taken ’against the
Judgment of the Board to the Collector or such other officer, not
belovy the rank of an Assistant Collector of the first grade, as the
Provincial Goyernment may appoint in this behalfg‘0 éut no
ap(}i)eagoshal! lle' from an order refusing to review .a previous
;r er.” leewx_sg, no appeal or application for revision shall
1e against a decision of the Board unless the aggregate value of
the items in regard to which the appeal is preferred, exceeds
Rs. 2000/-.  Above all, it is clearly laid down that ,“no order
passe(,i,;lmder this section shall be open to question in a civil
court. Thus, the jurisdiction of the ordinary courts of law is
definitely and categorically ruled out. l
.. An agreement arrived at by the Board “shall take effect as
if it Were a decree of a civil court having jurisdiction” in that
area.”™ If in the opinion of the Board, any applicant fails to
conduct his application with due diligence, the Board may dis-
miss. the‘ application at any stage.3® If during the hearin }(’)f an
. application, any creditor refuses to come to an amicablf settle-

ment, the Boa.rd may, if it is satisfied that the debtor has made the
creditor a fair qﬁ'er, grant the debtor a certificate of the debts
owed to the creditor and no court will allow creditor any costs in
a suit or any interest on the debt after the date of certiﬁthion ai

~ No Civil Court shall entertain any suit, appeal or a 1
tion for revision to question the validity of any procedugg w«i:

27 Ibid, Sec. 13.

28 I'hid, Sec. 15.

20 Ibid, Sec. A.

80 See also Sec. 22, shid.
31 Ibid, Sec. 15. A.

32 Ibid, Sec. 17.

33 Ibid, Sec. 18.

3¢ Ibid, Sec. 20,
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the legality of any order or agreement made or certificate .issued
under this Act; or to recover any debt recorded as wholly or
partly payable under an agreement made in accordance with
Section 17 from any person who, as a debtor, was party to such
agreement; or to recover any debt which has been deemed to
have been duly discharged under the provisions of this Act; or
entertain any application to execute a decree the execution of
which is suspended under Section 20; or any suit for a declara-
tion, or any suit or application for injunction, affecting any pro-
ceedings under this Act before a Board.*® .

The institution of the Debt Conciliation Board has been,
with justice, criticised on the ground that its members who are
appointed by the Government, are hardly fitted for the task that
is entrusted to them. Their appointment is merely the reward
of the services rendered by them to the party in power. Their
educational qualifications and mental development make the
trial nothing short of a farce. Their decisions are coloured by
the party-bias. Moreover, the debtors are given greater repre-
sentation on the Board than the creditors although the interests |
of both are equally involved. Unlike the practice followed in
the judiciary, not only are the members appointed by the Gov-
ernment, they can be removed also by it. That goes against the
independence of the Board and leaves room for the operation of
the extraneous influence in its decisions.

Under the Punjab Immovable Property Tax Act, 1940, if a
person is not satisfied with the order of the assessing authority of
the area, he may appeal against that order to the Collector of
the district or such other officer as the Provincial Gazette may by
notification appoint for this purpose. (Section 10(1)). Moreover,
the Commissioner or some other officer appointed by the Provinecial
Government may of his own motion or on application made, call
for the record of any proceeding or order of any authority
for the purpose of satisfying himself as to the legality
or propriety of such proceeding or order and may pass such
order as he thinks fit.®® It is specifically laid down that “ne civil
court shall have jurisdiction in any matter which the Provincial
Government or an assessing authority or any officer or servant is
empowered by this Act or the rules made thereunder to dispose
of, or take cognizance of the manner in which the - Provincial
Government or any assessing officer, or servant exercises any
powers vested in it on him by or under this Act or the rules made

85 Ibid, Sec. 21, .
36 Punjab Immovable Property Tax Act, 1940, Sec. 23,
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2 4
::zrzl:gfier.‘ Thus, there is no avenue to have redress against
itrariness of the executive in case it decides to be so

Under the Punjab Gene?al Sales Tax Act, 1941, if the

determineg : .
accord. But the dealer is to be given reas?;;nl:lzeolt ((;ftlxlrtisit O“:fl
r;I)‘;lovmg the correctness and completeness of his ppstateme}r’n.:‘7
n L?naf,)suetsstzescarlll app}?al' against the assessment not to a civil
ot allc | lf:lut oty as may be prescribed by the Govern-
Bor o e ppellate authority may pass any orders it pleases.

at 1s final,> and no further action can be taken in any court

of law. ' inanci i
w However,_ the Financial Commissioner has been given

any officer or person under this Act for the
himself as to legality or propriety of such o
of such proceedm.gs and may pass any order he thinks fir.?®
~ Under the Cl.ty of Lahore Corporation Act 1941, the Corpo-
rat;}(:n, the Standmg Committee or the Chief ’Execu’tive Oﬁiczl‘,
?}fat e casebmay !)e, 1s to remedy forthwith defects or irregularities
1l may be pointed out by the auditor and report to the Pro-
V}nma} .Govemment the action taken. But if there is a difference
Pf t(})lpmlon .bfatween the municipal authority and the auditor, or
11 the municipal authority does not remedy any defect or i’rre-
gularity within a time considered by the auditor to be reasonable
the matter shal.l be referred to the Provineial Government withir;
such time and in such manner as the Provincial Government may
prescribe, and the Provincial Government shall be entitled to
81556 :::;h c;rdgr?lz;)s tgeylthink fit. The orders of the Provincial
Go ent shall be final.™  In the chapter on Buildj C 1
it is provided that “no civil court shal] have jurisdicti o settle,
decu?e or deal with any question which isal:,; (])lrlr:x:iil::l?}?ist ) hsent1 e;
required to be settled, decided or dealt with by the C oratio
or the Chief Executive Officer Further yif ean;rpci)r::;g:
9

aggrieved by any order passed under this Act or under any rule
receive the redress to which

or bye-law made thereunder, does not
3" Punjab General Sales Ty
e unich Gene x Act, 1941, Sec. 8.

3 Ibid, Sec. 11.

*0 City of Lahore Corporat; ‘
o Toy o o Poration Act, 1941, Sec. 10, (1).
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he considered himself entitled, he may appeal to any munic¢ipal
officer who has been appointed by the Chief Executive Officer to
hear such appeals, or failing such appointment, to the Chief
Executive Officer. Any order passed by any municipal officer
shall be subject to revision by the Chief Executive Officer. But
if the original order has been passed by the Chief Executive
Officer himself the appeal shall lie to the Provincial Government
or such person as it may direct.’” It is evident how the jurisdic-
tion of the ordinary courts is ruled out.

In order to hold an inquiry regarding elections, the Provin-
cial Government is authorised to appoint a Commission*® which is
to enjoy the powers vested in a court under the Code of Civil
Procedure, 1908.** When the inquiry is completed, the Com-
mission is to submit a report. The Provincial Government then
passes orders either declaring the candidate duly elected or
removed. Such orders shall be final.*® It is clear that the
machinery of the ordinary courts does not figure anywhere in
the whole procedure.

From what has been said, it is not to be concluded that the
Unionist Government introduced any novelty into the administra-
tive system. Under the Punjab Consolidation of Holdings Act
which was passed in 1936, it was laid down that any person
aggrieved by an order of the Consolidation Officer may take an
appeal to the Collector. A second appeal ‘may be taken to the
Commissioner whose authority is final.*® The Local Government
may, by notification, invest the Registrar with the powers of a
Commissioner or Collector under this Act, and an Assistant,
Deputy or Circle Registrar with those of a' Collector.*” It was
also laid down that “no civil court shall entertain any suit
instituted, or application made, to obtain a decision or order in
respect of any matter which the Local Government or any officer
is, by this Act, empowered to determine, decide or dispose of.”*®

Similarly, it was provided in the Punjab Debtors’ Protection
Act, 1936, that whenever a civil court ordered that land: he
attached and alienated temporarily for the payment of money,

42 Jbid, Sec. 372.

43 Jbid, Sec. 410.

44 Jbid, Sec. 411.

45 1bid, Sec. 418.

46 Punjab Consolidation of Holdings Act, Sec. 9.
47 Ibid, Sec. 21.

48 Jbid, Sec. 22.

F, 14
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the proc:eedmgs were to be transferred 1o the Collector.!® It was
up to him to decide the period of alienation.® If a person took
exception to the order of the Deputy Commissioner, he had the
right of appeal lo the Commissioner who while hea’ring appeals
was lo be deemed to act judicially and in accordance with the
provisions of the law applicable to a civil court of law.™
'ka'ew1se, under the Tobacco Vend Fees Act, 1934, a person
dealing in tobacco has to secure a license for that pu;pose. If
a'dealer contravenes any of the conditions on which he has been
given a license, the Collector may suspend or cancel it.”> Every
Excise Officer, not below a certain rank, has powers to investigate
all offences punishabl i wi i feed 10
|, ofene p e under this act.”® He is authorised io
ﬁunishaill e t‘(;na(lir;}rf gle(:*szr;t.i;‘resled without warrant for an offence
Und A (:ll§tant exgmple is that of the Sikh Gurdwaras Act, 1925.
er this, the Government was empowered to institute one or
more Tribunals from time to time. A Tribunal is to consist of a
President .and‘two members,”® Tt is to decide cases regardin
property in dispute between Gurdwaras and other partie% o Igt
1s :27settle the issue whether a Gurdwara is a Sikh Gurdw;ira or
Vr:,(l) , a‘nd_what compensation, if any, is to be granted to those
10 occupied the Gaddi of Gurdwara and who are dislodged
fror}xll t}_lelr place.”® It is laid down that suits pending in cofrlts
?t tl e Efrqe of th;) commencement of the Act, are to be transferred
o the Tribunal.” It is provided that “no case shall be instituted
and no court shall entertain or continue any suit or proceeding in
so far as that concerns a notified Sikh Gurdwara regardinggits
management or the restoration of any person to an office in the

Gurdwara.”® But an a .
- ppeal can be taken t
from the Tribunal within 90 days.*! en to the High Court

49 Punjab Debtors’ Protecti st, 1O
o I[;L‘J,J, gt 8" Protection Act, 1936, Sec. 4.
5t 1bid, See. 6. '

52 Tobacco Vend Iees A¢

o Toig oo, o s Act, 1934, Sec. 5.
54 Ibid, Sec. 9.

55 Sikh Gurdwaras Aec

0 Theg, Ger o ag Act, 1926, Sec. 12.
57 I'bid, Sec. 16.

58 I'bid, Sec. 14.

5 Ibid, Sec. 32.

80 Ibid, Sec. 29.

81 Jbid, Sec. 34.
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Thus it is clear that in 1925, a step had been taken in the
direction of administrative justice and the ordinary courts had
been specifically debarred from trying certain cases. But the
cense in which the Unionist action differs from the previous ones
is that while before the inauguration of provincial autonomy,
legislation which delegated judicial powers to the executive, was
rare, it was more in the form of an exception than a rule, the
Unionist Government preferred to rely more on the executive
authorities rather than the ordinary judicial machinery for the
realisation of those objects for which their legislation was
enacted. Whatever the cause, the fact remains that while the
executive sphere of activity was widened, that of the judiciary
was narrowed. Readers may judge for themselves the desirability
or otherwise of such a policy. A

While it cannot be denied that the modern trend towards the
transfer of judicial functions into the hands of the executive is
the outcome of certain factors, e.g., the growing complexity and
technicality of the laws and inability of the ordinary courts to
understand all their implications wvis-g-vis the administrative
departments, the fact remains that the executive should not be
entrusted with judicial powers without any check being put on it,
There must be some authority if not to review the decisions of the
executive, at least to hear those cases in which proceedings have
not been conducted according to the prescribed procedure. It
might be pointed out that in many cases, the Financial Commis-
sioner has been given the authority to review the decisions of the
Commissioners and the Deputy Commissioners, but the people
may not believe in the impartiality of the Financial Commissioner
who is also a part of the same administrative machinery to which
the Commissioner and the Deputy Commissioner belong. It is
desirable that as in the case of the Sikh Gurdwaras Act, appeals
can be taken to the High Court, similarly the judiciary must be -
given the authority to intervene at a stage when it beécomes out
of the question for a person to get justice from the exeeutive. -

The necessity of the use of the machinery of ‘the .jadiciary.
which is famous for its impartiality is increasing day. by. day
because of the party legislation which is being enacted in every
sphere. It is desirable that more use should be made of the
judiciary and not less as is evident from the perusal of the
legislation in question. To borrow the phraseology of the indivi-
dualists since the growth of administrative justice may be a
necessary evil, it is desirable that we should have less of it and
wherever possible, provision should be made for a final appeal
to the ordinary courts of law.
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the plr):;ele(:i(:i: vai‘}l:;a?le'sumy of the ‘privileged’ position of
o be a little egislature even in India has turned out
o Pr‘ema.ture. Whereas he concluded that ‘unauthorised

p?rt,s of legislative bodies in India . are privilezed in
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cannot be l’leld that unauthorised publication of proceedings is
under the circumstances privileged in India g
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Research Theses in Political Science, completed or
under preparation in Indian Universities. ‘

The Indian Political Science Association adopted the follow-
ing resolution at its Fourth Annual Conference in Bombay on
2nd January, 1942:

“The Managing Editor of the Journal be requested to
print in one issue of the Journal every year the list
of theses completed or under preparation for a re-
search degree in Political Science at each Indian
University.”

Accordingly, the various universities were circularised by
the Editor. The reports received may be summarised as follows:

Report on

(i) LIST OF DOCTORATE THESES IN POLITICAL SCIENCE,
COMPLETED OR UNDER PREPARATION IN
DIFFERENT INDIAN UNIVERSITIES.

1. ALLAHABAD

1. Nepal and its relations with the : Under Pre-
East India Company (1760~ 1861) B. D. Sanwal paration
) ' for D. Phil

9 Political Theory in the Dharma _
Shastra Literature ... ..« Ram Kishore Gupta "

2, The Development of the Provin-
cial Administration in British

India ... ... Ram Chandra Varma ,
.2 DACCA
1. Executive Justice in India & At&xg :rielg". u m ar fg‘)ﬂﬂfﬁﬁi‘
3. LUCKNOW R

e}

1. India, Opium and the League of ‘ :
tons. . . ... - Salig Ram Nigam .. Completed

Nations...
o Provincial Antonomyin the U.P. P.N.Masaldan ~°~ "
3. Political Philosophy of Mahatma B
Gandhi... P y M . G N. Dhawap T e
4. Rural Goverpment in the U.P.... Zahurul Hasar !
’ 223 '
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5. Dyarchy in the U.P. Amir Ahmad Abidi To be Com-
, leted
ghortly
6. Governmept and Administration
of Kashmir .. Harnam Singh "
7. Government and Administration
of Travancore N. V. Rajkumar "
8. Chamber of Princes R. P. Bhargava Under pro-
9, Evolutiqn of Political Parties in grees
the Indian Central Legislature, R. N. Asthana "
10. Mandate System with Special
Reference to Palestine ... 8.C.Sinha »
11, Federal Upper Houses with Spe-
cial Reference to India ... L. P. Choudhry »
12. Btate and Social Legislation in
India ... B.C. Srivastava "
13. Constjtnent Assemblies  with
Special Reference to Indin. Gyanendra Tiwari "
14. Indian Emigration to South
Africa . P. N. Mehrotra "
15, Integ'national law in Ancient
India J. C. Sharma, .
4 MADRAS
‘1. District Administration in India Under Pre-
- Under the Crown K. J. Jacoh paration for
D. Litt.
5. NAGPUR
1. An Anthropological Study of the 2.
Gond Tribes in the Central Pro- Ur;ﬂ:{iof lEn‘
vinces and Berar » M. P. Buradkar h. D.

6. THE PUNJAR

The Organisation of War and
‘Peace in Ancient India (600
B C.to700 AD,) ...

Legislative Authority in Byiti
India (1833—-1892).?’. " rm.a.h

.

" Looal . Self-Government in the

Punjab (1880 1935) ,
Franchise and Its Exercis in th
Punjab under the Britisli3 " te

The Problem of the N.-W.F. of

ndia

Indra, M.A.
P. N. Malhan
Bodh Raj Sharma "

P. L. Sahgnal

Anup Chand Kapur

10.
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AN ESSAY ON CHRISTIAN POLITICAL THOUGHT TODAY

BY '
Tue REv. R. G. SLATER,
The S. P. G. Brotherhood, Cawnpore

(3

Introduction.

This introduction is only concerned with setting 8ut a few of
the reasons for an essggs on this subject at all. The first reason
is that there is a very g?"fat deal being written today on the subject.
Never since the 16th and 17th centuries has so much been written,
and never before have so many Christian intellectuals been con-
cerned with political and social problems. Secondly, we are in
the midst of a war in which, as on a previous occasion, leaders on
both sides have a tendency to summon God to their aid. This
tendency certainly invites, and receives, a good deal of ridicule
from satirists, but it deserves more than ridicule. It is the
expression of a™principle of the very greatest importance for every
political philosopher to consider. Thirdly, whatever élse is un:
certain, we can be quite certain that after this war the peacemikers
and everybody else, consciously or unconsciously, will be very
much involved in balancing authority and power with freedom and
idealism. That is a perennial problem. The conflict between
Democracy and Totalitarianism is only one form of it. For within
any so-called ' democratic society and within any so-called
totalitarian society the same problem exists. And it has always
existed within the Christian Church, and been the subject. of
innumerable Councils, conferences, and of a vast literature. A
fourth reason is that there are those, Christians and non-Christians
alike, who think that all that the Christian Church hast¢ say on the
political problem is contained in the Sermon on mé:%W?. Some
of them think that the counsels of perfection there gi%éh ate wholly
impracticable, and some of them think that al* we havé-t6 do is 10
apply them to our political problems to arrive instantly in the
Golden Age. But the relation of ideals to practice is mare
complex than either of these criticisms suggest. o

For example, the alliance between Soviet Russia and Gtreat
Britain and America may be explained as an example of sheer
military opportunism. But this explanation does not explain the
fact that for years before the war, the Soviet Union was séekin
such an alliance with Great Britain and France. Why did Soviet
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Russia seek 'this alliance rather than an alliance with Nazi
Germany; a'ne'lghbour and a lotalitarian state? We have all
Eeard how similar the political forms in both countries were, an
Ao“(ll opposed to bourgeois, liberal democracy they both were.
And yet the two greatest totalitarian countries are now busily
trylng to destroy each other. Is the explanation then that they are
fighting each other for raw materials? Partly, no doubt. But
or years there was a very balanced trade between the two countries
from which each benefited considerably. Is the explanation that
Germany feared the spread of Communism and the Soviet Union
feared the reaction of discontented fascists? This also is no doubt
partly true, and furthermore it points 1o very real differences
between the two countries. The deep differences are differences
In their ideas of the good life to be achieved through their use of
power. The one aims at a universal society of classless prosperity;
the other at the dominance of a race over the other inferior races
of society. There is no need at this point to compare and contrast
and evaluate these two conceptions. At this point, the relevance
of the illustration is simply that the conflict of power is the form
taken 'by the conflict of conceptions of the good life. With the
good life the Sermon on the Mount is concerned. But our political
problems become problems just at the points where groups of men
begin to use their power to achieve the good life. To say that the
Sermon on the Mount is impracticable or that it is the answer to the
political problem, is very much like saying that to checkmate your
opponent’s king in chess is impracticable, or the answer to al{ the
problems of chess. ’

Nevert'h.eless, it 1s impossible to examine all the complexities
qf our political problems in an essay. The problem has to be
simplified. There are those who think it is simply a problem of
power. Others seem to think it is simply a problem of ideals.
I} is certainly a prohlem of both power and ideals; even in its most
simplified form.  When Plato demanded that the supreme power
should be in the hands of a philosopher, he was recognising this
double nature of the political problem. He wanted complete
identity in his society of power and ideals. But he found that this
was apparently impossible even in the small city-state. The
colnﬂlct. of powers in those small states was solved by the effective
"; egation of the majority of the population to the passive status
o slaves. But t.hls effective solution was no solution for it was
simply the assertion that might was right.
admi;{‘:ésinaiiz)t:-on'ls more often demonstrated in practice than
Nreat and Y In spite of the example of Machiavelli. Every
4 ! every revolutionary has clothed his actions in a theory
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of right based on philosophical, national or racial abstractions
and rationalisations. Such: verbiage certainly.appears hypocritical,
but it is also evidence that all men recognise an authority outside
themselves to which they feel constrained to appear to aenform.
This is true today of all those who are seeking grounds for more
and more collectivism, and even for totalitarianism. The extérnal
authority has had many names; the Natural Law, the General Will,
Reason, Good Sense, Conscience, Justice, Liberty, National Self-
Determination, Reasons of State, the White Man’s Burden, the
Reich and the Fuhrer, and the Four Freedoms.

" An article on Christian political thought has to concern itself
first of all with the Catholic doctrine of the Natural Law. OQur
modern idea of Law is that it is the will of the State. This is the
very opposite of the doctrine of the Natural Law.

“Catholic social doctrine conceives Natural Law as exist-
ing before the State, which binds it to a positive legal
working out of the organic-and patriarchal theories
of Christian Natural Law.”

Troeltsch, The Social Teaching of the Christign
Churches, 1931, Vol 1, p. 305. =

This doctrine has a very different sanction.from.the naturdl
law that is to be found in all the theories of society, which. were
the work of the liberal philosophers of the-Enlightenment period.
For if we ask what Christian Natural Law is, the answer is definite,
that while it is based on pure reason, its meaning and application
is only understood by the corporate reason of the Churchy as
illumined by the Spirit of God. Naturally it follows that:the
leaders of the Church are the guardians and- exponents: of the
Natural Law. On this doctrine the Roman Chureh' has-acted; most
notably in the social legislation of the Middle. Ages, and agaity ih
the last fifty years, in the publication by the Popes ‘of the:sooial
Encyclicals, which began with “Rerum Novarum?” in:1892. " i
~ ".Of even more consequence than: this-is the'.fadt - that -this
dootrine of the Natiral Law s the basis of -the Churclvd: coneern
with social relationships, in'addition: to. its werk in:cleansing the
motives of individuals. The retort that the Ghurch should confine
itself to religion is the retort of people brought upi in.the combinid
traditions of “laissez-faire” ‘politics and of Protestant- religions
insights. But neither of these traditionis are in the main.traditioh
of the Christian Church. They are in faet protests: aghimst that
teadition, and- they are the basis of all modern ipolitical: theught:
The basis of the Natural Law is justice because one of the:primary
attributes of God is justice, and so requiring justice for-all.his
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struggle for power. Such was the doctrine that

Venice practised, in the interest of a glorious and

beneficent government, and which two illustrious

writers, Machiavelli and Guiceiardini, made the law

of modern societies.” '
Lectures on Modern History, p. 81.

Here is the beginning of modern politics, and the results are
ours today. We have three conceptions of the State that are not
new, but are in being. First, the State which recognises no rights
and duties except its own will backed by its power. Such are the
dlct.atorships. Secondly, the State which recognises the rights and
dut!es explicit in its own constitutional law, or implicit in its
political traditions, but which nevertheless is able to alter its
constitutional law and ignore its traditions. Such are the
den:xocracies. Thirdly, the State which recognises the rights and
duties imposed upon it by some external moral authority. Such
is Kire’s relationship with the Papacy.

This third conception of the State is the State of the Middle
Ages of Europe. Such a State is considered to have no ultimate
control over intellectual, ethical, and religious interests. These
are the concern of the Church. To some extent this is very similar
to.the relationship of the Executive to the Party in the dictator-
ships. But the difference is even more important. For in the
dictatorships the Executive and the Party have the same personnel,
and so fundamentally the same function. And the moral law that
they recognise is their own party ideology. But the medieval
State never had the same personnel as the Church, although there
was some overlabping at times. And the function of each was
clearly defined and considerably different. Further the moral
law of the Christian Church can hardly be said to bear the same
relation to the Church, as the ideology of a modern totalitarian
party to the party itself.

Such an organised moral authority standing over against the
Statt}, no totalitarian party can ever allow. The totalitarian
parties solve the problem of power and ideals by combining the
two, and allowing no considerations to override the demands of
expediency and the needs of the State, least of all any considera-
tion of the rights of individuals. Therefore it is logical that the
States, ruled by parties with a totalitarian ideology, should work to
undeym}ne, and even to exterminate the Christian Church. This
too is ‘the reason why the opposition, for example, to the Nazis
within the countries ruled by them should centre very largely in
the Chureh, as in Gerinany, Norway and Holland.
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Whatever else there may or may not be in Christian political
thought, there is and must always be this persistent opposition to
all totalitarian conceptions of the State. And we find that at
present Christian social thought is also alarmed ‘at the very definite
development of collectivism in society, and is concerning itself a
great deal with finding checks on total Government control, which
threatens to leave no part of the life of the individual free from
interference by the all-powerful State. Collectivism, especially
in economic arrangements, is clearly necessary and good, but it is
also a step along the road to the totalitarian state. Such
collectivism is not only alarming Christian thinkers. For clearly
Mr. H. G. Wells “Declaration of the Rights of Man” is an
attempt to put some check in its way. The weakness of the
Wellsian declaration is that it gives no reasons at all why a man
should have rights. For if a man’s relationship and his respon-
sibility is only towards his fellow-men, it is difficult to see any
reason why his fellow-men should not treat him in any way they
think will be beneficial to him and to themselves. What reasons
can Mr. Wells produce for keeping lunatics and incurables alive?
None at all of course, except perhaps the disgusting idea that they
are useful for scientific and psychological research. Mr. Wells
neither cares where man came from nor where he is going to, and
therefore he does not bother about the most important facts ‘about
man that society is in need of. The Church, with its dogma that
the Son of God gave his life for every man, has clearly a lot more
power to put behind a declaration of man’s rights and duties.
And therefore the Church has a power that the totalitarian States
recognise and fear. .

In what follows, the opposition of Christian political thought
to totalitarianism is evident. The opposition to collectivism is not
so evident for the good reason that all Christian political thought
today recognises, and indeed urges, the necessity of government
control in the interests of security, justice and freedom. In'this
introduction the problem has only been stated. The rest of the
article is given 1o a slightly more detailed exsmination of sosme of
the Christian answers; some  of which are dogmatic'and' definite;
while others are rather more ' tentative as'"they ' approach: shore
nearly to the application of the principles expressed in the dogmas.

Church and State. . g S RTINS

If the State, that is the Government and all the organisdtions
of power in society, is not to be entirely autonomous there'must be
some organisation of the guidance and checks to be given to the
State. In Christian political thought the basic organisation for
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sp eig‘;gpos;n‘s th:m(_:hurch, by which i:s meant all Christian people,
Naturally, the rel ing through Shelr religious representatives.
problem ,an d e alion betweer} Church and State is a constant
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Testamernl;s t(l:}ntshzog'.'lr;lo‘"ly find in the Jewish prophets of the Old
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seems to be when (efh lebrew kingdoms. What a contrast there
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leaders of tI})m je 0 seg'eral denunciations by Christ of the religious
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the face of their crucily him. There is no doubt at all that in
people from a tot ]f;m?\-”ng hostility, Christ regards the Jewish
poke of the o o) ifferent angle from the prophets. They
as ‘ the world.’ Hi;ls the people of God. Christ speaks of them
between what he callsr?lllllll:t;yofltia(’iuaal}iy'rtr;ak(l? . fllear distinction
“hristi . "V and * the Kingdom of God.’
and l(l;griglrlm:io(ismr;né teaches that the gulf be%ween the world
is thereforegth ]0- od is bridged by Christ alone. His work
ciliation,” and }fof.glcally do‘ascrlbed as ‘atonement,” and ‘recon-
it follov;s that it(}: lgllrfelf as the corner-stone.” From this dogma
neither the ot neurch, theologically * the Body of Christ, is
end. So St ;aulno}tthe-K'"gdom of God, but a means to that
the simple teaching 0 ¢ %‘hlgnomntly regarded as the perverter of
separate from thegC(}); hrm’ teaches that the State is not entirely
for the salvation of ﬁrc ; that they are both instruments of God
State has a link i hmen; and that they need each other. The
membership, and ‘ﬁ“ the Church because it shares a common
P, and the Church has a link with the Kingdom of

Heaven because the

. y shar .

neither the world nor the Sia?ecx?:;ntll?: I%i?\;‘::iOmB:ft (t;h% Chureh 13
od. '

Reference has
‘ . already be .
of Christ’s position in fronz' o fn made to the central importance

doubt that all the Gospels are she Roman Governor. There is no

to rel . saying that, when Pil i
Ny 1:; ;asti ﬁhll;ﬁ:\’t:er was fulfilling the will of Gnod. la?: i‘:aess:efr:‘;ﬁ
epeatedly declares Christ to be innocent, and

thereby h justi
adminz’ste(:'. aCl;:OW:&dgeS the. Justice that afterwards he is afraid to
ect, this means that he acknowledged that
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Christ’s work was not conirary to the interests of the State. . Thete-
fore it follows in Christian doctrine that the true function of the
State should be to further the work of Christ, and so also of his
Church. It follows again that all States and all authorities on
earth are the servants of God, and so, because of his authority
over them, they must be just States and must serve his Will.

This of course is also the function of the Church, and so it
follows that Church and State are fellow-servants of God. Just
as Chirst did not come to destroy the Mosaic Law, so the work of
the Church is not to destroy the laws of the State but to fulfil them,
as long as they are in accordance with the will of God. This
position is not in the least altered when the State is not a Christian
State; its work is still the administration. of justice as far as is
‘humanly possible. _This is cestainly the teaching of Christ and of
Paul, and doctrinally the true relation of Church and State at all
times and in all places.

European history certainly appears to give the lie to all this.
theory, because it is very largely the history of bitter opposition
between the Church and the states. But this opposition derives
from the difference between _their methods of work. The
Siate’s function is security and justice, and the Chureh’s work is:
the proclamation of the Gospel of forgiveness and love. These
are complementary functions, for where there is no justice there is.
no possibility of love. But where there is a failure of justice, the.

. Church risks the accusation of hypocrisy if it speaks of forgiveness

and love. And where there is a failure by the Church to speak
of the latter, there is either a dead Church, or a Church that is
trespassing on the functions of the State. Men being what they
are there is little chance either of perfect justice or of Christian
love: In these facts lies the root of the conflict between Church
and State, and of the dissatisfaction of ‘society with both. From
this distinction of methods and the inevitable injustice that exists
in society, the questions raised at the Malvern Conference of the
Church of England in 1941 naturally arise. For example; “Will
the Church be compelled to acquiesce either in an attempt to
preserve the system of financial-industrialism, orin a drift towards
collectivism and totalitarianism?” :

_ Mention has already been made of the fact that the Medieval
Church readily found support for its Biblical evidence on the
relation of Church and State in the works of Plato and in the Law

of Nations of Stoic thought. The re‘sultant doctrine of the Natural

Law has been one of the most unifying and fruitful factors in the

development of European civilisation. The beginning of its use in
European political thought can, for example, be seen in this

Fva 1
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dictum of Origen, the Egyptian scholar and martyr of the second
century; . )

“One may only obey the laws of the State when they agree
with the divine law ; when, however, the written law of
the State commands something other than the Divine
and Natural Law, then we must ignore the commands
of the State, and obey the command of God alone.”

And this sort of thing, with an appeal o what in effect was
the Natur“al Law, is still being said by Kant in his “Critique of
the Practical Reason” in 1788. The doctrine of the Natural Law
was the basis for many a protest in the later medieval period
against tyranny, and later, interpreted very un-theologically, for
the arguments by which Locke and Rousseau refuted Hobbes, and
tl.lereb)f scattered the seeds of individualism, romanticism,
gﬁerahsm and revolution over the New world as well as over the

The mighty problem of who was to say what the Natural Law
was came to be very summarily settled by the medieval Church.
The answer in brief was that the Emperor was ordained of God
foy .hls own sphere, but that he must in all matters that were
spiritual listen to the Church. The ambiguity of matters that
were spiritual * made it very easy for the ultimate supremacy of
the Pope.. This development led to much conflict. Whatever we
may think of the conflict in its unsavoury detail, we must not
ignore the fact that the Church claimed to be speaking in the name
of the Lord of all life. That was a claim that no part of the
SOC}al life was outside the sphere of God’s will. At times the
c].alm was most cruelly and unscrupulously asserted, but it is
difficult to maintain that the claim was foreign to the teaching of
Christ. ' If such a claim is not made, then we are driven to the
assumption so common today, that there are whole departments of
social life in which the State can do exactly what it likes.

_ When Aquinas came to make his massive synthesis of human
belief and thought in the 13th century, he used the theories
sketched above. He maintained that the function of the State is
to secure the welfare of its members and to see justice done; to
hal.ance the power that it has from God with the natural rights and
clalfns of individuals; to be as a father of a family to all its
:%ub]ects. The function of the Church in its relation to the State
is to keep the State to its own groper function, and to keep it from
interference with the religious and cultural values which are the
responsibility of ‘the Church.

History has shown that the Church has always found difficulty

)
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in maintaining its central position between the world on the one
hand and the Kingdom of God on the other. This difficulty is the
reason for the emergence of a large number of idealistic groups
and movements such as the Franciscans, the Waldensians and the
Lollards within the Church of the later Middle Ages. As also it
is for the sects of the Reformation. Some of these groups were
controlled and kept within the Church; most of them were hostile,
and either driven out, or divided from the Church. They and the
Church represent two different, but equally justifiable, interpreta-
tions of the Gospel teaching on social life, and so they are
necessary to each other. The Church found that it had to come
to some compromise with the world if at all it was to exist in the
world. So the idealistic groups were, and still are, the natural
outlet for the impatient, for those who were restive under the rigid
rule of law, and longed for the fellowship of love, and for those
who felt that the world was too burdensome for their sensitive
spirits.
P The modern world since the Reformation has favoured the
growth of these idealistic groups. The most characteristic develop-
ments of industrial and finance capitalism have been greatly
assisted by the diminishing influence of the Church, and by the
influence of the protesting groups with their emphasis in most-cases
on individual character, hard werk, and discipline. The result
is that today there are large sections of sacial life in which religion
has no influence at all. It seems that just because these groups
have emphasised individualism in religion they have allowed the
world to come wholly under the control of the wealthy, the cruel
and the avaricious. Whereas the Church of the Middle . Ages,
for all its compromises and tyrannies, was effective, on the: whele,
in preventing the world from falling inlo the hands of dictators
and money-makers. L ' L
The Oxford Conference volume “The Churches Survey Their
Task,” 1937, noted yet a further stage; one in which the State
passed from relegating the Church to the background, to the stage
of setting itself up as a substitute for the Church, The German
Reich with its myth of pure blood and sacred soil -has done this
most effectively. The methods of such a State are to try and
spread the new cult within the Churches, and thereby to nationalise
Christianity. With this there goes the prevention of religious -
propaganda by those sections of the Church which resist the new
movement. And then, significantly, the interference with the
Church leads to interference with family life, science, art, ' the
universities, public morals and philosophy. This says the report
is ‘the totalitarian state which naturally sees in the Church a
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barrier to every attempt to build a common life on a purely

secular basis. ' The Church is allowed its worship but nothing

more; no teaching, no schools, no propaganda, and above all no

voice what%‘ver about government policy.

b In 1938 the philosophilal basis of the National Socialist
fogramme was published. It contained the following:

“If there is a Heaven, the way to this Heaven is only by
Germany. Whoever sets any service above the ser-
vice of the People is guilty of idolatry.”

'll;}'lilre are of course plenty of influential people in Russia,
aly and Japan who would wholly agree with those dogmas, as
lgng as the name of their own country was put in the place of
Germany. But it is more to the point to admit that there are
masses of people all over the world who would also agree in the
main. This 1s 50 because our modern education has at least taught
u; E:}l)l that religion is a superstitious relic, and that the welfare
ganctfo rE).eople shquld be our highest ideal, as it is our unfailing
Luther and Calvin certainly helped forward this develop-
:ne(rilt by teachmg new doctrines of the Church. Luther did much
tﬁe Es}iroy hthe unity of the Church’s authority, and then taught that
e urch existed whe.rever the Gospel was preached. In effect,
is reduced the authority of the Church to the individual’s inter-
pretation of the Bible. On the other hand, Luther held as high a
conception of the State as the Church of the Middle Ages held.
The result was that Luther yoked a tiger and a lamb to the same
plough and expected all to be well. The modern State certainly
needed no doctrine of Luther’s to justify its swelling claims, for
apart f.rom the pressure of circumstances, the State had been’wen
taught in the art of absolute government by the mediwval Papacy.
But the individual did need all the support that could be given

‘him, whether by the Church, the philosophers, or his

fellow-men.

Calvin was much more radical, and idi
the.mdlvidual with the authority hé needggfneggazizrﬁﬁoz:g;ng
sl\(l):tlgiilff ch%sen people predestined for the glory of Heaven.
AN “}"a:uﬁ fa society of elect saints had divine authority. But
majority of tlrlleortum;tely optimistic enough to believe that the
rosult voas enormpeop e were so predesthed and chosen, and the
cal sovoreian Ou[SdSl(lipport for the growing theory that all politi-
cost Char1e§ t}? 1;‘51 ed in the people. This is the doctrine that
the ooy e First his he:ad, found champions in Rousseau and
political writers of the nineteenth century, and gave to capitalist

-
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economics the political environment most favourable to its amaz-
ing growth and productivity. _

Luther and Calvin would have been amazed at the results.
The number of sects increased, and the creation of rebels against
the State went on even more abundantly, and with much justifica-
tion. The religious sects became the homes of arden: reformers
and of dogged individualists. They produced both the industrial-
ists of the industrial revolution, and also the men who started the
trade unions, and led the agitations of the nineteenth century.
But their zeal for freedom and for great ideals on the one hand,
and their amazing energy in building great industries on the other,
created the society we know today; a society where collectivism is
a necessity, individualism a vice, freedom a luxury and totalita-
rianism an impending threat.

In the face of that threat the Church is compelled to take
serious thought. The Church of the Middle Ages tended to reply
by making the Church also totalitarian in its claims. For this
mistake that Church came to ruins. The problem today 1s not
whether the Church should resist the claims of the totalitarian state
and the tendency of all states towards totalitarianism, but how the
Church should interfere. The present Archbishop of Canterbury
in “Christianity and Social Order,” p. 21, gives the following
answer : S

“In three ways (1) its members must fulfil their moral
responsibilities and functions in a Christian spirit;
(2) its members must exercise their purely civic rights
in a Christian spirit; (3) the Church must supply
them with a systematic statement of principles to ajd -
them in doing these two things, and this will carry
with it a denunciation of customs or institutions .in
contemporary life and practice which offend against
those principles.” :

With the principles of Christian civic” rights and duties the
rest of this article is mainly concerned. Some will sdy that ian
is not normally guided by rights and duties' however religiously
presented, but that he is moved solely by self-interest. To-a great
extent this is true. The Archbishop himself says (op. cit., p..42):

“The art of government is the art of so ordering life that
gelf-interest prompts what justice demands.” |

But this is not the same as saying ‘tl-xat man s wholly a
creature of self-interest even in his political life. He has capaci-
ties and attainments that could not possibly be the product of self-
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tterest.  And all Christian political thought insists that man’s
destiny 15 something more than to be a temporary contributor to
the creation o'f freedom, peace and happiness for all in some future
state-lf:ss society.  For the Christian thinker man is made to be
the friend and fellow-worker of God, and so his social life should
be made as far as possible to accord with that destiny. Man being
what he ix, law and order remains a necessity of his social life.
An(-l man, not as he is but as he is to become, requires that his
5001&}1 life shall have some positive relationship to ihe divine
destiny that is the purpose of the whole creation. From this
standpo_mt Christian  political thought logically surveys the
economic arrangements of our present social life, and its survey
is becoming increasingly detailed. To this then we now turn.

Modern Economic Thought and Arrangement.

In “"l“he Churches Survey their Task™ p. 95 there is Ihis
sentence, “Christianity becomes socially futile if it does not recog-
nise .that love must will justice.” And as the whole
‘Christian ethic is rooted in Christ’s summary of the
Law and th(? new commandment that we should love one an-
9ther,_l taker it that the Churches must be concerned with justice
m society. That I am sure is the whole story of the relevance of
the Cogpe_l to the economic life of society. And because I am
sure this is so, I do not intend to make a catalogue of all the texts
of the Old and New Testaments which bear on economics, and pre-
sent such a catalogue as the proof thal the Gospel is relevant to
the economic problems of our time. Plenty of people have done
!hat. Personally it seems to me a method that is far from convine-

ing, and is almost wholly irrelevant to our own times, The Law
of Jubillee in the Book of Leviticus, chapter 25 is no doubt
interesting and contains a good principle. Ther’e is however no
gvxdence' at all that it was ever enforced, and what is more there
1s no evidence to show how on earth it could be made ractical
polltlcs today. But if we have got to strive for justice becsuse love
is the law of the Christian life, then it ig clear that we have got to

slruggle with contemporary problems and see what justl

: }

e e | hat justice we can
Even in a brief article some illustrations

brevity involves selection. are desirable but

So the rest of thi icle i i

sel | s article is mainl
degpted tc;_ describing some Christian thought on the followiné
subjects of modern social controversy and concern; the class-war,

property, the wage-system, trade-unionism, the inevitability of

collectivism, and the threat of totalitarianism,

O
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The Class-War.

In the “Manifesto of the Communist Party” published nearly
a hundred years ago, Marx asserted tirat all written history is the
history of class struggles between freemen and serfs, patricians
and plebians, lords and serfs, and so on. There were of course
many other classes as well, but, in"modern society the class-war
it much simpler and much more acute.

“Society as a whole is more and more splitting up into two
great hostile camps, into two great classes directly
facing each other; bourgeoisie and proletariat.”

(p. 10)

He goes on to explain who these are.

"“In proportion as the hourgeoisie, i.e., capital, is developed,
in the same proportion is the proletariat, the modern
working class, developed; a class of labourers who
live only so long as they find work, and who find
work only so long as their labour increase capital.”
(p. 15)

The proletariat he asserted would: gyerthrow the bourgeoisie
and all production would be ‘concentidted in a vast association of
the whole nation.” When this has happened then the conditions
for the existence of classes will have been swept away.

“In place of the old bourgeois society, with its classes and
class antagonisms, we shall have an association, in
which free development of each is the condition for
the free development of all.” (p. 28)

This all sounds a very far cry from Christianity and indeed
it is. But we do not think that the Capitalist creed that
the profit motive is the means to the ideal, free and equal society
is anything like so bad. We have heard time and time again that
in our present society all men are equal before the law, and that
there is equal and free opportunity for those who know hew to take
it. Look at the number of poor boys, they say, who have become
millionaires. On one occasion my headmaster at school told us
that we could all become Prime Ministers if we really set our minds
to it. To boys that sounds about as wonderful as it is untrue.
And as for this foreign propaganda about class-war, they say, that
is the invention of Karl Marx. And of course when the men-and
women of the better-paid classes and of the universities helped to
keep the country going during the General Strike of 1926 ip
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England they were being patriotic. The strikers on the other side
were indulging in dangerous class-war. But the defence of present
conditions against the possibly violent opposition is just as much
class-war as the violent opposition.

The point T am making is this that the classes in control at
the moment of the social life of, for example, this country cannot
admit that there is such a thing as class-war. But class-war is 8
fact. And Christians have to admit that, whether they like it or
not, t.he whole economic and political life of the country shows it.
The interests of the financiers, of the mill-owners, and of the mer-
chfints are always conflicting with one another. And of course the
mill-owners and the workers, the zamindars and the peasants are
constantly at war,

But this is not quite the same thing as saying that we must
swallow all that Karl Marx said about the class-war. Karl Marx
was a genius, and his theory of the class-war is an honest and
penetrating theory of history. It has been productive of much
good, as well as a good deal of evil, of some genuine and useful
and accurate insights, and of some almost fatal mistakes. One
of the good honest things it did was to destroy the theorys
popularised by Rousseau that the people as a whole had a thing
which was called the General Will, and that it was the job of their
rulers to rule according to this General Will. This magnificent
romancing hore the splendid name of the Sovereignty of the
People.  Another idol that was destroyed was the firm belief that
if you let everybody buy in the cheapest market and sell in the
dearest then everybody would gradually get prosperous, and
society would progress to the Kingdom of Heaven on earth where
f’rc‘tedom, Equality and Fraternity were enjoyed by all. This is
laissez-faire” and Adam Smith’s theory of “Fconomic Man;’ the
theory, that is, that men will attain their true nature of free beings
by having freedom to work and buy and sell as they like. Un-
fortunately, most men were not in the least free to do this, and
those ‘'who were acted with such avarice that ultimately they ha
to spend a great deal of their time trying to defend themselves and
their works from the violence of their infuriated workers. But
perhaps the greatest service to truth that Marx did was
to lay bare the fact that Capitalism turns human communities into
communities of things, and makes men into things to buy and sell
and make money out of.

] These are truths in the Marxian analysis of capitalism.
lf‘n'.si, that the idea of the General Will of the People is a bourgeois
fiction. Secondly, that individualism in economic life willlauto-

maticaflly lead to the free and equal society. Thirdly,” that
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Capitalism in spite of all its liberalism and fine ideals is thoroughly
materialist in its very being. .

And when we have assimilated those truths, there are certain
no less important untruths about the class society which Marx
propagaled. The three I am concerned with are the assumptions
behind the three quotations from the Manifesto that I began with,
First, that society is more and more splitting up into two clearly
marked classes of exploiters and exploited, and that the exploited
are gradually getting poorer and more oppressed. Marx of course
welcomed this because he was convinced that conditions for the
workers would have to become much worse before the workers -
would turn round and snatch the power and freedom that was
denied to them. This conviction of course is behind all the com-
munist contempt for social reformers. Now this theory of the
increasing definiteness of the two classes, the  proletariat
increasing and the controlling bourgeoisie becoming a very
small minority, is simply not a fact now, and it wasn’t then.
Therefore we must not think of the class-war in that over-simplified.
manner. o

“Between the overpaid chairman of a large company and
the worst-paid ledger-clerk, from the chief desjgnerto
the semi-skilled fo¥eman, thére has comié ‘into-existeérce
a veritable army of dependent bourgeois classes . . .’
all have a vested interest in the maintenapce of an
unequal society.” R
P. F. Drucker, End of Economic Man, p. 25.

The second untruth is much more radical. Marx asserted
that the more complex and powerful Capitalism became the meore.
the proletariat would develop in numbers and strength. But this
is not true. Furthermore, according to the quotation, Marx makes
the development of the two classes entirely dependent on an
economic progess, the , development of . the capitalist system of
production. For Marx.there was no such.thing as a.‘soeiety’y-but,
always two classes in conflict, with the smaller controlling. elass:
forming the State. So society was not only a fiction. invented by
the bourgeois controlling class, but that elass was: itself -merely.
the product of a mechanical economic process. Again for Marx
there were not any different classes of workers, bt only one:
homogeneous class of proletarians whose interests and outlook
were entirely governed by their class situation, and their .class
situation was entirely governed by the economic ' process .-of
Capitalism. If a worker’s outlook and interests are determined
by an economic process, then the worker’s personality is also the

F, 8
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product of this mechanical process.  And that is an untruth which
Chrislian political thought does not aceept, .
The third untruth concerns the nature of man from fmo_lhb‘r
aspect, that of his freedom. Marx, like the theorists of Ca])“ahs.m’
regards the establishment of freedom in society as the final aim
of society. This is the meaning of the ‘withering away of the
State.” His guarantee to the workers that they would achieve this
freedom was the theory that the class-war would inevitably destroy
the bourgeoisie. This would be followed by the dictatorship of
the proletariat, and the consequent abolition of all other c!asst?s-
he class situation and the drive of the worsening economic cir-
cumstances would almost certainly bring this about. This 1s an
almost automatic process; the guarantee of the class-less society
eing achieved was the dialectical development of the economic
forces in society. In fact o much was this a matter of certainty
that the development of contro] in the hands of a small hourgeois
minority was jo be welcomed, as bringing the inevitable victory of
the proletariat nearer. That Marx never intended this thesis 10
be so rigidly interpreted is clear from his letters. But the inter-
pretation has been rigid for the good reason that the thesis itself
concedes far too much to a materialism that logically becomes
automatic, And this logical automatism provides that element
of the inevitable, which has given to the thesis its mysterious
fascination for the numerous impatient idealists among our
intellectuals. But if this rigid automatic development is stressed
then men are deprived of all possibility of developing a free
society, or of understanding freedom when they get it. In “The

nd of Economic Man,” Drucker likens this thesis to the pre-
destination doctrine of Calvin, °

“It gave the creed its inevitability, its certainty of final
success, and its entrancing intellectual finality.”

There is an element of the miraculous
promises freedom to men who have al
a class that has been produced by an e
largely controlled by it. Philosophic
no essential difference in the theory of freedom of Marx and fhat
of the Manchester School of Liberal Economists. Leave society
free to work and sell and buy according to their own enlighten_ed
self-interest, and thereby prosperity will be achieved, and with
Prosperity freedom and fundamental equality. This is ohviously
nearly related to the Process by which the relentless development_
of class~wa_r will achieve the class-less society, a society ultimately,
so free that it will haye no need of the machinery of the State.

insuch g theory, for .lt
1 along been mere atoms m
conomic process, and is still
ally there would seem to be
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There is here the same faith in the economic l}:rpcess; lime
ing i i leaving it to work in another.
making it work in one way, and one lea ‘ '
But th%t is all the difference. Such fallth was th‘e typical prodl.m{
of the nineteenth-century economists w1§h t}u‘ex’r ~1deal_.o§ materia
prosperity. This is the typical bourgeois spirit; the spirit that is
‘an eternal principle in man’ (Berdjaev): : .

“Marxism, and therefore Bo.lshevism, dpes but }\’IOICG t}!e
secret and unavowed phllos_ophy of the .oqrgqtc»}:s
society when it regards society and econ.omlcs’asl.te
absolute. It is faithful likewise to its morality
when it seeks to order this absolute, the eoc:lmgml_c
society, in such a way that justice, equahty. and ree-
dom, the original war-cries of the bourge(l))xs advance
may be the lot of all.: The rise of the l:)urgems}e.
and ghe evolution of the bou'rge(.)xs society a;n;,1 made
economics the centre of public life . . . - Bols ?lslin
is at once the product of bourgeois society a.l_lh thg
judgment upon it. It reveals the goal to whlc :ff
secret philosophylof_ tl’l’&t society leads, if accepted

ith unflinching logic. o
glrth (;luria‘n, Bflsheiism: ~ Theory aml Practfce:‘
p- 237. ‘ y

i ristian political thinkers to this . theory:. of

Thc: ?ttltl:l(fll?c: ﬁscc}iearly a,pmatter of central importance. :On the
Soﬁll? f}(:e have accepted the class-war as an 1rmfut.a,h1?‘ . iﬁt"
‘vrrh?cﬁ is Jot at all the same as alfcep&ng thef ;ixf?)rfyigz ;r;:aaxzxncﬁ
i lass-war has been a , 3l

tr_uthh O}:Zmu';'lh); t(}:fdcwars between groups for power, and hold,
g powe in bygone days, were® cruel processes. But they, wexe
m%igotv:ii:d. The warfare of modern society is a;}toggthe:
:il?ffergnt but it is more insidious and poisonous of soc'xlile x:vr:;?:x}
It is th:en worse in peace-time than in war-time, ) ind; fare.
that goes Onv.‘a.mo‘pg _the,hgnks,_stock-,cxchax}ges, parties “Si . ‘2 .
papers is vicious and unscrupulous. Behipd party...pp itins ate,
hidden the conflicting interests of the,ﬁrtnhancm?, i cunialivnand
merchants, of the small capitalists and the or hmtary grtcondmomd
peasants and industrial workers; and a party that is not; tioned
by a social group at war is hard to find. =~

“Moreover, mentality and daily life are colcmred:uéoi:i{
ing to the class cqncerned; ~ therght amfa fob
differences of temperament andv;cundmo.x}.s (l);eﬂv '
between the aristocracy and the bourgeoisie, b 2 ee‘n .
the upper, middle, and lower middle-tluss, between |

R
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. . b
the professional classes and the intellectuals.”

N. Berdjaev, Christianity and Class-War, p. 15.

Secondly, Christian political thinkers  are  insistent  and
radical in their denunciation of the evils of Capitalism. 'The
pitiless selfishness of competition, the turning of men into things,
and of their work into commercial communities to make money
are incessantly attacked by many from the Pope to the poorest
preacher in the pulpit. And with this condemnation there goes on
at least a not insignificant amount of protection for the exploited
and the ‘failures’, whether they are Christian or not. Among the
political thinkers at least the whole idea of Capitalism, that
economic success and wealth are signs of virlue, is treated with
abhorrence.

Thirdly, Christian sociologisls are concerned to restore to
men the meaning of work. Capitalists and communists alike treat
work as merely a means to the production of wealth. The Church’s
doctrine of work is largely unknown, and, when it is known, it is
regarded as reactionary or utopian. Starting from the fact that
Christ was a workman and his apostles largely workers also, the
Church teaches that work is the sacred right and duty of all men.
It iv a necessary discipline, but a discipline that each man must
be free to will for himself. Such is the nature of man that, if
he is to live, as he is intended 1o live, he must have opportunity
for the continual expression of his creativeness. To say that work
15 merely a means to wealth and leisure is to say that men must
spend their lives doing things that they were never intended to do.
This is perfectly true of our present systems of work, for
most of them are only means of keeping away starvation or of
attaining the leisure in which to do the things that there was never
time to do before. But the Church teaches that work itself is
intended to be creative. Our present systems of work need to be
purged of all wage-slavery, trickery, drudgery, and the enormous
waste of time that goes in making things that are useless, injurious
and dtterly devilish. The sheer materialism, the bourgeois atti-
tude, the utter barrenness of the capitalist idea
by the communists and the trade unions,
over take great pains quite ri

(and wages, but, as Miss Dor

1s. Trade unions the world
ghtly to improve working conditions

or Chaos,” they never seem othy Sayers points out in her “Creéd
?

work that is done is worth
with significant ineffectiven
work is what is put into it,
should be able to put in th
~ need for worship, his own

doing and is done well. The Church
ess preaches that what matters about
not what is got out of it; that a man
e divine creative gift within him, his
contribution to the beauty, truth and

of work is shared

to take any thought to ensure that the
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goodness that God has put into his own creation. One of the best
‘achievements of the early Church was to insert into the
Graeco-Roman world, which despised work as the occupation of
slaves, the idea that work was quite human, and indeed divine.
Christian political thinkers trying to repeat this achievement in_
our present materialist world are finding that the task is probably
harder than the task achieved by the early Church.

Fourthly, among Christian thinkers there is some sharp division
of approach to the subject of property. On the one hand are those
who maintain the tradition of the Church and stress the sacredness
of private property. This tradition is based on conditions that
existed in pre-industrial societies, on conditions when the greatest
economic need was for more and more production, when not even
the most powerful State was able to guarantee security to all its
citizens. Then the Church rightly and realistically insisted that
the individual must be responsible for his own security and that
of his family. To enable the individual to fulfil this responsibility
private property, especially in land, was the obvious guarantee.
But things are very different now. And so there are a number of
political thinkers who favour a considerable amount of collectivi-
sation of property. Conditions and knowledge are such today that
almost every State could guarantee ‘security for everyore of its
citizens. And as this is the first function ‘of the State it is obvious-
ly right, they argue, to insist that the State take measures to make
good this guarantee. To do this the State requires to have con-
trol of all essential property, and first of all of property in land.
Furthermore, property today is something very different from what
it was even a few centuries ago. Property today, when it means
ownership of land, buildings and material means two different
things whether it is much or litle. No one today is as insecure
as the small property-owner. The actual use of land, machinery,
tools and material is not today the sole or the characteristic form
of property. Property today is much more characteristically the-
ownership of shares in trade and industry. ‘And again not even
the ownership of these, but the control of them. There is certainly
an increasing nutber: of -stnall shareholders, but they have, almost
as little control over their shares as they have over the businesses
in which they have the shares. So that it is almost true to say
that the only problem of property is the problem of the big'share-
Lolders, financial magnates, and directors of combines and trists,
It has recently been estimated that in England, for example, ' the
control of the investments of the country, the control of the savings
of the people, and of the real property is in the handy of. less than
one-fifty thousandth part of the population. When *that has
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happened, property, even land, has ceased to be a security for the
mass of Lhe people, and has become a menace and the chief cause
of insecurity.  Such properly most Christian sociologists regard
as an evil that cannot be regarded as sacred. But as far as my
knowledge goes, no Christian thinker advocates the abolition of all
private property. The teaching of the Church is best summarised
11 the following words:

“We find in the Christian fathers vigorous denunciation
of all keeping private wealth, such as is not needed
for the support of the possessor’s own family. Such
selfish keeping of wealth from the common fund they

call ... . not lack of generosity only....but in-

_iPstice or theft.”
Charles Gore, Christ and Society, p. 84.

Finally, the very core of the Marxist doctrine of class-war
points to the bfasic violence constantly used by groups that are
driven by self-interest. Any major change in the economic situa-
tion, the contrplling class will oppose with violence, if that is
necessary. Th}s violence, said the “Manifesto,” will’and must
be met with violence, and just because the proletariat is bigger
than the bourgeqisie the proletariat will win. The fact is true
enough. Some Christian political thinkers recognise this, and
also that some of the members of the Church will be on one side
and some on the other. If the Church can decide which side is
workn}g for more justice the Church must declare the principles
of its JU(.lgmcnt for the guidance of its members. And then its
allitude is that decision must be left to the discretion and
consciences of its members whether they use force or not. For
1o one can decide for me in every situation whether it would be
right for my neighbours and for myself to use force, or to submit.
In such situations, and many more like them, the Cl;urch can only

advise and caution, and then leave the individual to the arbitra-
tion of his conscience, and the mercy of God,

The Bocial Teaching of the Papal E‘ncyclicals

Fifty years ago Pope Leo . ]
gle great social .Encyclicalz, “Remni( I{\}og:l)nll:hsd ?l:stﬁ;:t tﬁi
Communist Mamfestof’ was practically unknown for over fifty
ye?:s to all except the initiated, so the Encyclicals have remained
Church, - They ounPe, oo are not members of the Romen
The followins, cgnt to be well-known to all political thinkers,
g comments in no way do justice to the Encyclicals,
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and of course the comments of one who is not a member of the
Roman Church ate not to be regarded as in any way authoritative.

These circular letters of the Popes regard the problems of
the present economic order as primarily moral problems, which
are to be dealt with by moral reform. This reform is based on
two sets of law: one the divine law as revealed in Christ and
appealing to all who believe in God; the other .the Natural Law
appealing to the reason of all men. The divine law rests upon the
dogmas of the supernatural order, ;he supernatural society, and
the supernatnral End of History. (Dawson, Religion. and the
Modern State, p. 129). This seems to introduce a sharp contrast
between this world and the world to come. But any such possible
contrast is counter-balanced by the main thesis of the Natural Law,
that the order of this world is in its true being the image of the
divine order. _ - '

These principles, so strange to our modern ears, may seem
to be little but the product of philosophical cobweb-spinning, but
from these principles follow certain very important conclusions.
For example, the conclusion that the order of society in this
world is not an end in itself, and the conclusion that all mankind

'y . § : - . e S}
is in_its true being one f_amffy.' "The presetit Pope in his “Summi
Pontificatus,” 1939, showed how these two truths were ' not only:
being ignored in the present world, but were even openly denied..
From this teaching too there follows a very clear statement of the
relation of Church and State.

“Tt is the State’s job to arrange human affairs for the
securing of happiness and prosperity in this world.
It is the Church’s job to bring men to heaven. But
just as the actions of the individual may hinder his.
own personal attainment of salvation, so the actions
of the State may “hinder the attainment of salvation
by some or all of its members.”
. Fi Ji:Sheed, Communism and Man, p. 219. .

ST R
et

And it also follows on thie line of reasoning that because ' ‘man
is intended for the bliss of heaven, he is also intended for happi-
ness on earth. This was explicitly stated by Pope Pius XI in
“Divini Redemptoris:” .
“The Church does not separate a proper regard for’
temporal welfare from solicitude for the eternal. . . .
The unquenchable aspiration to reach a suitable state
of happiness even on earth is planted in:the heart ofy
man by the Cresitor of all things.” ' :
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Further, the Eneyclicals do not see the present problem as
only a moral one. They also see it as a social one. That 1s o
say they consider and urge the reform of institutions. Something
of the teaching of the Popes on properly, the wage-system,. and
on associations of employers and employed may serve to illustraie
this point,

First of all, property. Leo XIII in 1892 set the ball rolling
by a severe denunciation of the private fortunes made out ©
industries where the workers were living in abysmal poverty.
Pope Pius XI in “Atheistic Communism” admitted that the com-
munist demand was obviously and undoubtedly legitimate, and
that charity could never be true charity unless it took justice into
account. But consistently throughout the Encyclicals the Popes
have insisted on man’s natural right to private property. Leo X111
said the abolition of private property would injure the workers by
preventing them from saving and investing, and would be contrary
to the law of justice by robbing them of responsibility. Pius XIin

Quadragesimo Anno,” 1931, added the further consideration that
the abolition of private property would lead to social and economic
disorder. This may sound odd in our present disorder, but it
would be a mistake to think that the Popes are insisting upon the
present distribution of property as sacved. Far from it. They

admit that the State must strive for a just distribution of pri-
vate property.

“When civil authority adjusts ownership to meet the
needs of the public good, it acts not as an enemy but
as the friend of private owners.”

(“Quadragesimo ‘Anno.”)

The Encyclicals insist on the natural right of private propertys
because they hold that without property a man is unable to possess
and keep his social rights or to fulfil his proper social duties. His
property gives him the essential element of independence necessary
for his essential freedom, and it also gives him the duty of respon
sibility, and the urge to care for the material of God’s creation.
So in “Divini Redemptoris,” 1937, Pius XI wrote: o

“Is it not deplorable that the righ i t
ght of private property
defended by the Church should so often have been

abus?d to defraud the working man of his wages and
of his social rights?”

, 'I;hefEnqyclicals urge the reform of the distribution and
control ol private property, and to this end thev have formulated
certain principles. The following summary of these principles
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is that given by Father Watt, S.J., of Campion Hall, Oxford, early
il‘l 1940: i . ¢

1. The right of private property should be recogmsed and
protected by the State.  (“Rerum Novarum,” 12,30)

9. Therefore the Statec must see that the system of private
properly must be such as 1o secure the general welfate.
(“Quadragesimo Anno,” 49) .

3. Wide distribution of ownership should be encouraged.
(“R. N.,” 35 and “Q. A.,” 62)

4, Property, private-ownership of = which -iis - dangereus,
should be owned by the State, but collectivisation of
all property should be opposed as an error.

5. The existing mal-distribution of wealth must  be
" corrected: ’ o -
(@) just distribution of property requires that no indis
vidual or class be excluded from a.share in the

. growing wealth of the community. Lo

. (b) The State fmust take proper care of the poor. o .
‘ (¢) The State must secure. necessities. for those in need. by
seeing that the wealthy do not ignore their obliga
tions to the commuhity. '(‘“Athpiétié'Communism,”

15) o T

(d) Capital must 1o ‘longer.be allowed x0',£ake more than
“its due share, and enough to allow for saving must
be allowed to the workers.: ‘

'This last point leads maturally to a constderation of the
Eneyclicals on the reform of the wage-system. Even in a society
where everyone had a just share of private property not all would
be i possession of- property “that was productive. -'For them the
natural mems of ghining "a  lvetthood would ‘i‘*‘?‘}o offer their
labour to those who have prodictive propetty.’ Bweh collabora-
tion alone gives the werkers the right to & just share in the growing
wealth of the community.. .~ Lt

.. The wages of course must he just. But the Broblem is bow
this justice is to be determined and maintained. “Refpm
Naovarwm”, replied that it was discoverable by free; pegotintions.
between the workers and their employers, and further imodﬁ{yil
clear that Trade Unions were necessary and that. workers had. the
right to strike, (*“BaN.,” 37,42, 43 and “Q. A.”) The Enpyelical

F. 4 ' :
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insisted thal something more than economics must be considered
in the negotiations. This additional consideration was the moral
law which requires that workers get sufficient rest, and a minimum
wage sufficient for the normal family. The normal family would
seem to be three children according to the Encyclicals. The
interesting novelty also appeared in the statement that every adult
man, whether married or not, should receive at least this minimum
‘family’ wage. (“Castii Conubii,” 71.) “Quadragesimo Anno”
stated that wages should be the first charge upon industry, and that,
where industries had to close, full provision should be made for
the workers rendered unemployed. The system of family
allowances is also urged, and the Popes have taken up with
cautious enthusiasm schemes of co-partnership, co-management,
and profit-sharing, and urged with they call “The Corporative
" Order.” In this connection it is interesting to find that the sort of
arrangements that the firm of Cadbury’s have made famous at
Bournville, Birmingham have received the approval of the Roman
Church. Clearly the Encyclicals do not support the system of
free  competition in  economic  arrangements. Indeed,
“Quadragesimo Anno” called the results of economic ‘laissez-
faire’ “that contaminated source of all the errors of free competi-

tion in economic aflairs.” The lay members of the Roman
Church can be even more explicit.

“ It should be noted that when the living wage is declared
by the Church to be due in justice to every workman,
the meaning is more frankly stateable than even
Catholics always realise; to pay the workmen less
than the living wage as it has been thus defined is
stealing. But it is all 100 obvious that under the
present system this kind of justice is being denied t0

large masses of the poor. Thus the Pope (Pius XI)
stigmatises as “intolerable and at all costs to

abolished” the “abuse whereby mothers of families,
because of the insufficiency of the fathers’ salary, are
forced to engage in gainful occupations.”

F. J. Sheed, Communism and Man, p. 222.

Whatever faults of tone there may be in such a statement it at
lea‘:sltl ?takes perfectly clear that * the present system * is condemned
as theft.

~ 'The attitude of the Encyclicals to Trade Unions is of consider:
able importance. They acknowledge that the modern trade
unions are the successors of the trade-guilds of the Middle Ages.
Leo XIII writing in 1891 was condemned a; amsocialist because he
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stated that trade unions must not be suppressed. = The Popes seem
almost wholly concerned with the trade unions of France, perhaps
because the unions of Italy, Germany and Spain have more or less
been swallowed by the State. The French unions were almost all
either communist or anarchist, and so the Popes have urged the
formation of Christian trade unions, and they have also had some
success in getting them formed. Before the coming of Fascism
and Nazism the Christian trade unions of Europe numbered aver
four million members. The Popes have also urged the formation
of joint-committees of workers and employers both for negotia-
tions and for co-operation. And “Quadragesimo Anno” urged the
formation of unions of peasants, students and doctors, at a time
when there was much talk in Italy of the ynions necessary for the
Fascist Corporate State. But it must not thereby be assumed that
the Popes have been enthusiastic over that Fascist experiment in
Italy. Pius XI, following Leo XIII’s statement in support of the
right to strike, strongly criticised the Fascist government of Italy
for suppressing the right to strike, without any corresponding
effort being made to see justice done between employers and their
workmen. _ ‘ e
The Encyclicals’ attitude to Capitalism_cextainly does not
suffer from over-simplification. We have already seen that they
denounce much of it as theft, but the Popes se¢ nothing wrong in
the division of society into those who buy and those who sell their
labour. This apparently they think is as harmless and as natural
as shopping. Al that is wrong is that the system ¢ abused by the
powerful. “Quadragesimo Anno” realised that the era of frie
competition was over, and ‘also that the Staté had beeii captited by
big business. The remedy suggested is for thé Stafe to feasseft
its position of impartial, class-less ruler, though here again ‘the
Popes are anxious that the State should not eliminate every-element
of competition. The competition' should be controlled: coinpert:
tion.. - This may be giving the impression that the Popes have been
very reserved: in-their criticisin of Italian Fasciem. ' But'they hive
not. They have condemned 'it; at times with vigour:!' Anid’ sl
condemnation of Capitalism has therefore alsé'beeh sitong. ' The
keen Roman Catholic certainly has no love for'capita¥igi, =i+ %
“ Capitalism makes self-interest the supreme:law in'éco
nomics, the will of the majority the sovereign powet
in the State, and private opinion the onty af igér“‘i‘;i
. religious matters . .- . . This is the capitalistn'thdt W
_ have all known and hated; the system which findy-a
fitting expression - in the nineteenth century “mang.
facturingv- town with its dark faétoriiés,"its"squél‘i‘d
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bye-elections in England, may seem as little more than empirical

common-sense compared with the tight and resounding dogmas of

the Vatican, they are not as empirical as they at first appear.
Thert? is Christian doctrine behind them, and the same Christian
docmne that is behind the dogmas of the Eacyclicals. But the
doctrine is filtered through a variety of intellectual meshes, and
thereby given a wider range of interpretations, The following
sketch of the recent Christian political thinking of England is
largely devoted to detailed plans, but the principles behind the
plans are not disregarded. They will be found 1o be mainly the

princip!es of the social tradition of the Church, which was mainly
the subject of the introduction of this article.

A Detailed Christian Plan for England

In the beginning of the war, a liberal M. P., Sir Richard
Aqlar}d, began to publish a series of hooks laying down the
principles and some of the details of a Christian plan for England.
All t.he -books advocated common ownership and were inspired by
a lively Christian idealism. Acland spoke at the Malvern
Conference of the Church of England in January 1941, and there
made some of his principles very clear. ’

He declared that it was not enough for the Church to make
pronouncements about individual items of policy.

For it is not individual items of our policy which are
contrary to Christianity. The whole structure of our
society is in flagrant disobedience to the Word of

God.”
And then he stated the central principle of his whole plan.

“It is the private ownability of the paper shares and
documents of title in our great resources which
compels us to retain a self-regardant, materialistic,
and therefore non-Christian way of life. The ending
of this private ownability will not guarantee our
salvation. But it must none the less be ended in
order that there may be opened to us a further

advance a little nearer towards the Kingdom of
Heaven on earth.” '

!n any question of common ownership the primary problem
is .what to do with }he owners who wil{), be displl]aced. Y Tl]lis plan
i&]ﬁﬁts all)l cor’xﬁscau_on wn}hput compensation. It also rejects the
wathur 1mty s plan of giving the owners paper bonds according
o the value of their property, and paying them dividends on the
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bonds. This plan would compensate the owners by paying them
salaries based proportionately on their present income. e
sliding scale of such salaries would be guided by the principle
that no one in the land should receive a total income from all
sources which was more than ten times the lowest income in the
country. ,

A second feature of the plan is the provision that it makes
for the small owner and small business man. The continuance of
4 certain number of small, privately-owned businesses is eco-
nomically essential to fill the gaps left by the large industries and
distributing agencies under common ownership. The plan allows
for two or three hundred thousand small businesses. Those that
are unsuccessful will be absorbed into the larger, and those that
are making profits will not be allowed to receive incomes larger
than the men doing similar work under common-ownership. The
principle laid dewn is that a business ceases to be a permissible
small business when the owner is unable personally to supervise
the work done. Employment under these small owners will be
open to all, and there can be free interchange between workers in
the State industries and those in private businesses. ' The plan
does not intend to interfere with the man who owns his own house,
or even a number of houses as long as the income from ‘such:
property is small. 2 SRR

A third feature is the plan for rinning the State-owned
industries. Obviously, industries cannot be run by civil servants
and people in uniferm. The plan is to determine the total produc-
tion of the industry by a National Council, which will also have
regional branches. The regional boards will determine the quota
that the industries in the regions can produce, and they will also
allot the quotas to each factory. At that point the boards’
interference will stop. FEach factory will then know how much is
required of it, and it will be the work of an organisation of the
men in the, £actpry to decide how best to produce the quota.

The plat has many other- features, but there’is not the space
to go into more detail. - Acland deals with thie charge that, withiott
the profit motive, no one will bother aboutefficiency. " He ‘arfies
that eventually a spirit of ‘service to the community ‘will develop
under common-ownership, but that, even if this'is lacking, there
will remain the desire to do a good job for its own sake, the desite
to be given more responsibility, and the natural desire to be kriown
as-an important and efficient man. He points out too that, even
under the present system, it is not the men who share the profits who
are responsible for the efficiency of industry, and that the' share-
Lolders who do receive the profits are certainly not responsible,



200 PIE REV. . G. SLATER

Furthermore under common ownership the maragers and
lechnicians

“will be employed by the representatives of the com-
munily whose policy will be expansion for use, and
not by the representatives of individual interests
whose policy is oo often the restriction for profits.”’

Two queztions naturally arise when any  plan of this sort s
under discussion.  First, what allowanee is made for criticism and
even {or opposition in such an order, and secondly, how does the
plan secure the freedom of the press. The plan requires organis-
cd opposition.  The plan argues that there must be parties, and
that the opposition must be such that it can challenge the Govern-
ment, and be ready to form an alternative government.  Naturally,
al first there must be a Government that has been elected with
Common-Ownership as its main policy. For some time, until the
p'lan had proved its worth, the opposition would be opposed to
f,unm)on-ownership. But because s plan would quickly prove
its worth, Common-Ownership would not be an issue for many
years. After  that opposition would revolve round different
aspeels of the plan, vather than  against the plan itself. The
possibilily of fascistic methods being resorted to to prevent the
plan ever being introduced is also reckoned with,  Acland is quite
sure that the people would defeal such methods without resort to
vxolcr_u revolution. 1f not, there would have to be revolution, but
he th}:}ks this is, in England, the vemotest possibility.

The plan for the Press is that no paper should be in private

hands or under the control of a powerful business group. There '

should be a Publication Council of edilors, primters, writers, a
some from right outside the industry. Decisions on what should
be published would not be decided by the majority. Bat any
paper receiving say 3 votes out of 25 on the Council should be
proceeded with although all the other members werg opposed to it.
Whether the paper was really wanted by the public would of
course soon b?come appareni. This principle is of course of
fundgmgntal importance for the democratic process, and Acland
applies 1t to more arrangements than those for the f:ress.

Thl§ plan of course has many features that are little more
than socialist plans.  But central in the plan is the total rejection
of the economic motive, This distinguishes the plan very sharply
from the schemes of socialism and communism. « The wage-systens
for example, is not based on what a man can produce, nor even on

9 ])(\ a 1 o
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“A man’s reward will not in the least depend on his own
power to extract an income for himself out of the
community. . A man’s reward will depend on his
rights as a member of the community, and these
rights will be judged and determined by his fellows
on the basis of his needs, and of his ability to serve
the community.”

This principle is again applied in shifting the basis of com-
pensation from a man’s property to his rights of freedom from
want, anxiety, and robbery. The plan states that it is not in
accord with Christian principles to force a man to live on a
standard of life greatly lower than that to which he has been
accustomed. This of course is the very opposite of the communist
class-war strategy. Speaking of the very wealthy, Acland says:

“ It may be said that if they have not caused suffering to
others, their kind and the system under which they
have gained their privileges have caused great suffer-
ing.  All this may be true. But it is not our business
to visit the sins of the fathers on the third and fourth
generations, and if we attempt to do 8o, we must cause
bitterness.” - : 0

The second basic principle of the plan is that the Chittch
must concern itself with more than the motives and quality of the

“individual. This is a fundamental doctrine of Christian social

thought. There are questions that are anterior to motives. And
because the Church is the servant of a just God it is concerned to
see that the conditions of society and the machinery of the State
are such that the maximum justice possible is accorded to every
member of the State. o

“ There are many sincere people who tell us that if only

. wg- were all good it would not matter what the
‘structure_of our society might be, since any. structure

could then be operated successfully. This is not;true,

for some of the features of our present society, while

they can never prevent individual men and women

from living Christian lives, are contrary to divine

justice, and act as stumbling blocks making it harder

to live those Christian lives.”

And again:

%

“Indeed we face a double problem. We must become
different individuals in order that we may have the
F. 5
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chance of operating some system of society with
success; and at the same time we must change the
structure of our society in order that we may have a
chance of becoming different individuals.”

For example,

“ It is impossible for the ninety per cent of us who are ¢ in
the middle > or ¢ at the bottom ’ to live for a pre-
dominantly service motive, if the great majority of the
five per cent at the top have been living their lives
for predominantly self-regarding motives.”

Aclapd’s* plan is just an example of Christian principles
applied to our modern problems. It is weak in its solution of
problems of distribution and price-fixing, and its interpretation of
Qhrlsnamty neglects the central other-worldliness. But jt is an
Important attempt to show in what way the Church should apply
its doctrine to the necessity of preventing the inevitable collectivism
from developing into the impending totalitarianism.

Conclusion

The Findings of the Malvern Conference, which had twenty-
three bishops among its members, were largely a plea for more
collectivism. They included the condemnation of the profit-
making metive in industry and of private ownership of the
principal industrial resources; a demand for equality of oppor-
tunity, work and leisure for all, and education until the age of
18; and the principles that the family is a divine institutign in
need of conservation, and that property is necessary for a full life
but only when property is not in conflict with '
social justice. The Conference, in spite of all
much aware of the dangers of collectivism
Christian sociologists, who hope to preserve
of collectivism by the curious devices of th
the restoration of the medieval guilds,

The problems that face Christian
they are numerous. They have to deter
is to be preserved and how much —
i possible as well as how
freedom as well as order, and ho

—_—

* See also “Vested Int ”
Davenport. Aug, 1942f (G]:)ﬁ;gq:;) 0(1“ i e o N-BE

of the now nlan 8 _Countainsthe financial proposals
Chrens Brita?n. » and a radical criticism of the present system in

the requirements of
this, was almost as
as are the groups of
society from the evils
e social dividend and

sociologists are as old as
mine how much of the old
altered or destroyetl; how much
much is desirable; how to secure
W to apply their principles to
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those who do not share their - Faith as well as to those who
do.

The Church has always encouraged conservatives and pro-
duced rebels. These react on each other, so that the more other-
worldly the former become the more the laiter become impatiently
secular. Acland and most English  progressive ° Christians are
certainly among the latter. Of course these two reacting
tendencies are not confined to the Church, for they represent the
vniversal conflict between the possible and the desirable,
between the fact and the ideal.

The value of the Christian conception of the Natural Law is
that it places every human activity within a pattern and order of
a complete philosophy of life; a philosophy that gives to life ‘a
reasonable and eternal meaning both for societies and for indi-
viduals. For these reasons the doctrine of the Natural Law gives
importance to what is necessary and essential, as well as to what
is desirable, ideal and ultimately perfect and absolute. The
necessity for such a social philosophy needs particular emphasis
in this age when we have lost the sense of coherence in society, and
have developed fatal conflicts between producers and consumers,
science and art, employers and employed, capital and labour, and

the rulers and the ruled. We are painfully aware of the contradic-

tions in human life because the harmonies have been obscured.
The Archbishop of Canterbury makes a correct analysis in saying,

“ QOrder is to be valued as the basis of freedom; only in
a well ordered society are the members of society
really free. If the roads are beset with highwaymen
we are not free to travel. Freedom is a finer thing
than order, but order is more indispensable than
freedom. If freedom is so developed as to turn into
anarchy and chaos, men will always accept the alter-
native of tyranny in hope that order may be restored.”

W. Temple, Christianity and Social Order, p. 60.

Such tyranny is a real threat to every society in our broken .
world.” In Germany where this tyranny has been most blatantly
obvious, the Church has had to surrender all her attempts to speak
decisively about politics, economics, science and ethics, But the
German Church has not surrendered her claim to preach the
Gospel, to teach her theology, or to practise her own life of prayer
and worship. This is of great significance. For it shows where
the real source of the Church’s power lies, and where it does not
lie. It does not lie in usurping the functions of the State or in
proclaiming social ideals or in promoting social reforms. Tt lies
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i its Faith, just as the hollowness of the power of the world lies in
its lack of faith. Such a discrimination about the function and
power of the Christian Church is a necessary caution against the
over-optimism of the religious idealists, and the debilitating power
of the cynic. In his “Religion and the Modern State,” 1935,

Mr. Christopher Dawson is much concerned with this discrimina-
tion, and he writes:

“to quote Karl Barth once more, ‘ Theology and the
Church are the natural frontiers of everything, even
of the Totalitarian State.” Only it is necessary that
Christians should themselves recognise this f{rontier;
that they should remember that it is not the business
of the Church to do the same thing as the State, to
build a Kingdom like the other kingdoms of men only
better; nor to create a reign of earthly peace and
justice. The Church exists to be the light of the
world, and if it fulfils its function, the world is trans-

formed in spite of all the obstacles that human powers
place in the way,” p. 128.

When this cautious discrimination has been made, then it is
not only permissible but necessary lo emphasise the central thesis
of this article; that Church and State are partners in the creation
of that society wherein the natural end of man is accomplished.

“The Church of a Christian Society should have some
relation to the three elements in a Christian society
that I have named. It must have a hierarchical
organisation in direct and official relation to the State;
in which relation it is always in danger of sinking
into a mere department of State. It must have an
organisation in direct contact with the smallest units
of the community and their individual members.
And finally it must have, in the persons of its more
intellectual, scholarly and devout officers, its masters
of ascetic theology and its men of wider interests, a
relation to the Community of Christians. In matters
of dogma, matters of faith and morals, it will speak
as the final authority within the nation; in more mixed
questions it will speak through individuals. At times
it can, and should be in conflict with the State, in
rebuking derelictions in policy, or in defending itself
against encroachments of the temporal power, or in
§h1e1c.ling the community against tyranny and assert-
ing its neglected rights, or in contesting heretical
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opinion or immoral legislation and administration.
At times the hierarchy of the Church may be under

‘attack from the Community of Christians, or from |

s within it; for any organisation 1s always in
(gif;\uglt)er of corrup’tion and in need of reform fr?hm
within. . . . We must aband.on the notion that the
Christian should be content with .fret?d.o.m of worship,
and with suffering no worldly disabilities on account
of his faith. However bigoted the announcement nlla)i
sound, the Christian can be satisfied .w1th nofhm.g ess |
than a Christian organisation of society, which is not |
the same thing as a society consisting f;xcluglvely .of
devout Christians. It would be a society 1n which.

tural end of man . . . . virtue and well-being
ggec:rz:mnity ... is acknowledged for all, and the
supernatural end . . . beatitude . . . . for those who

have eyes to see it.”

T. S. Elict, The Idea of a Christian Society,
1939, pp. 47, 33. :
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. Lve_l‘y builder of a new world order attempts to create a new
social science by basing it upon a fresh reading and interpretation
of human history and the factors which go to mould it. In his
understanding of the complexities of human life and in his
apptpach to its past course he selecls some one factor as the
dominant and exclusive or primary factor and either eliminates
and subordinates all others in its interpretation. He then finds it
easy to build upon its basis and influence certain modes of reason-
ing and certain lines or laws of human progress or tendencies in
historical evolution as inevitable, necessary and desirable or even
infalliable. This monistic and dogmatic approach to history, and
this desire to build a new world order have been very distz;bing
factors both in properly valuing history and its development and
in smoothly allowing humanity to take a more noble cogrse of co-
operation and peace than of intolerance and war (Kamp and
Kreig). “ P

Karl Haushpfer’s ‘geopolitics’ is such a new social science
and such a philosophy of history. Tt is similar to Aristotle’s
Ethopolitics, where State is justified only for go i f'f e St
A‘ug,ustix.le’s Theopolitics where State is merelyg a(: in:[fl;mte(:‘lt of.
God’s will, to Rousseau’s Demopolitics where State re‘)resents the
vague general will of the people, to Hegel’s Metanolitios where
State embodies the mystic spirit of right or real r l SM 3
‘Ecopolltlcs’ where State is considered as mere] eab(?nf t10 farx '
nomic productive phenomena, to Trietschke’s Ma)éhjtl ;gﬁtiz.sowlf::c;

State represents only power i i
and its un i
founded on war and conquest, to Ly ond strength and Js

State is the will-to-power of the |
else, and to Great Britain’s Albin
the best State idea and organisati
of the Anglo-Saxon White race g
these brands of politics and
value attached to one dominant
and organisation of social and

ero or the superman and nothing
opolitics and Ethnopolitics where
on is based on the racial qualities
nd is born in Great Britain. All
political thinking are based on the
factor in the course, development
political life of humanity. They
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Nietzsche’s Hero-politics where
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all reject other factors. They subordinate the common man and
the larger humanity to the control of either God or Virtue or right
reason or economic phenomena, or State’s will-to-power, or
Superman’s will-to-power, or to some myth f)f racial mission or
superiority. In all these the many are sacrificed to the few, or
all to some one philosophical or moral or material idea. It is
easy to build up sciences and philosophies on unitary interpreta-
tion of the course of human life, for they give some unchangeable
laws which make it possible to raise definite strictures of society
and polity and attract the dissatisfied and discontented to their
new message and struggle in life.

Geopolitics also builds up a theory of living space and
expansion as the foundation on which progress anfl happiness of a
virile people could be permanently built. It claims to be a new
study of the influence of geography on history, trying to find out
their interrelations and political possibilities.. Karl Haushofer
who developed this science is a Bavarian. He was born at Munich
i. 1869. By 1908 he rose to be a captain in the German Army
General Staff. In that year he was appointed as a military attache
to a German military mission to Japan. He served there for three
years in the Japanese army as an artillery officer from 1908 to
1911. This new position and work proved an important event in
his life. It gave him a new outlook on intermational politics and-
strategy. In Japan he quickly grasped the presence of two new
factors rising in the Far East. He himself was a great stadent of
geography and military history, and easily understood the
importance of those two factors. One was the racial factor—the
rising power of Japan after the defeat of China and Russia. The
other was the geographical factor, the growing influence of the
Pacific lands. These were the two powerful elements in the
growth of a new world power and a new world politics. He felt
that Japan was by her racial strength, political outlook and by her
strategic geographical situation, and by her military ability was
casily going to be one of the great powers in that strategically and
economically important area. . His stay amongst the Japanese
bhiassed him in favour of the strong Japan and against the weak’
China. He realised that this Indo-Pacific power-sphere with a
well.knit and integrated nucleus of powerful Japan and its sur-
rounding favourable geographical environment was slowly awaken-
ing and rising for the first time as a great disturbing and moulding
factor of the 20th century world politics. It was growing inte a
consciousness of being one of the largest land and ocean-spaces
of the world. He stated “A giant space is expanding before our
eyes with forces pouring into it which in cool matter of factness
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await .the dawn of the Pacific Age, the successor of the aging
Atlantic, the over-age Mediterrancan and the European era.”
Japan thus appeared to him the nucleus of a world revolution in
the Far East and the Indo-Pacific Sphere.

In 19’1':1 he composed a doctoral thesis, and in it he dealt with
the'g.eopolltlcal basis and aspects of Japan’s military power and
political fuhfre. In 1913 he published his work on Japan and
put fox:ward in it his reflections on Japan’s military power and her
strategic position in the world and predicted her political potential-
ities and future. Subsequently also he wrote a number of articles
" and books on Japan.
~ Thus his connection with Japan proved to be a decisive date
i1 the formation of his outlook on world politics and strategy.
I‘le then began to formulate a new Far Eastern German policy.
It was to be based on co-operation and alliance with J apan. This
was to be the foundation and means of German political strength
in its aim of becoming a world power. To him coming of a world
power was an inevitability. Politics of the future was going to
be the world.politics of Continental dimensions. Who was to tgake
the leadership in it? Haushofer wanted his own nation to tak
that lﬁad, to gain that mastery, 0 e

ut the terms of peace of the First Gr
very unfavourab.Ie to the development of GGZ:;XM%X:;SVEZ
end. It.vyas crippled by the victors territoriall y economicall
and politically from outside. It was split, y:/veakened am)i,

demoralised by the rise of a nu i
lise mber of i i
and socialist from within, o' parties, liberal, clerical

In the First World War he had

unbeaten in battle. But after the :
felt greatly-hun’niliated and o{Tend:dd:tfi?l:a }t]::r: a:f o retxre.d tI-llxe
imposed crippling peace. His intense national :i‘éent§ an eg
his }.1a.trfzd against the powers which had been resp ?blmcfreas};
humiliation of his proud and brave fatherland Itpt(;:lSI fe o tde
him o rejoice at the rise of non-white peoples like Japan swho
Végu one day humiliate and destroy the pride and I:,wer of
rmany’s Western conquerors. He felt no hope of b .
reconciliation coming from them. Hig state of tr:lind ::301‘:1?; gf

led his division. It was

“By a dreadful decision, with con
those who made it, the ocean.
powers of our own race have e
have left us in no doubt ahont
and decomposition will create
mutilated and enslaved, Thys

embracing cultural and economic
xpelled us from their midst. They
the fact that only their destruction
another life for us who are now
they have forced us to search for

w
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comrades of destiny who are in a similar situation. We see such
companions of disaster in the 900 millions. South-East Asiatics.
They struggle as we do, for the right of self-determination, against
the same oppressors as ourselves, but they fight to: some. extent
with more efficient weapons created by the living conditions of the
Indian and Pacific oceans, the arsenal of a Pacific Geopolitics.
We see that in these spaces the results of a punishing justice are
partly in preparation and partly already cons.ummated, to be felt
by our merciless economic and political enemies and oppreésors.”’
This extract from Professor Haushofer’s “Geopolitics of the_
Pacific Ocean” gives us the whole of his Geopolitic philosophy, its
origin and nature and aims. e
In 1919 he left the army in which he was Major-General,
and accepted the post of a Professor of Geography and Military
Science at the University of Munich in his own province of
Baveria. Here he felt himself called upon to search for the
causes of his country’s failure in the Great War and to find out the
ways to retrieve the disaster, and to restore his people and country
(0 her former glory and world position. He soon realised that
unless the Sea-power and naval superiority eould he wrested from
western powers by direct naval condlict and warfare or superseded
and overcome in some other way it was not possible to-.achieve his
aim. Success in diréct naval warfare seemed and proved te.be
dificult. Therefore another way must be found out %0 overcéme.
the Sea-powers. This he found suggested in the writings of. Sir
Halford Mackinder, a British Geographer who suggested. the
strategical and political importance of the great continental area
of Furasia in the world politics of the future. ;5 .5 0. o
" The writerss who may be counted a8 hie immediate
predecessors and from whom he borrowed some of his:ideas may
be classified into three classes,—(1) racialists, (2) geograpbers
and: (3) historians, politicians and militarists, . H. S::Chamberlaiss
and Hans Gunther developed the German race theory, and ideas of-
its purity and thission..-Frifinoh Rewel and. Bir.Halferd
Mackinder stressed the.importdnce of large-dpace conceptions and
continental politics. Moellex Van Den Bruck and Diettich Bckart
advocated the ethmocentric brand of German political: ¢hauvinism.
Alfred Roseberg created a racial philosophy of history- and a world
ambition for the Germans. Treitschke and Bernhardi preached
power politics and German superiority. L e
But the writers who influenced him most were @ogmphm-s.;
Friedreich Ratzel who had been a professor of ﬁeograpby-at.
Munich University had investigated the laws of the:growth of
States and nations and had proclaimed on the basis of hie studies

F. 6
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that every people must be led from smaller to larger space concep-
tions and that the decay of every state had been the result of a
declining space conception. People flourished only so long as
they constantly thought in terms of large spaces. They should not
think in terms of circumscribed boundaries of States. It was he
who first created and preached the gospel of “lebensraum” (living
space)’and justified it to the Cermans. Pan-Germans transformed
Ratzel’s conception of Lebensraum into a powerful political slogan
as well as a strategic device and a rationalisation of political
conquest and warfare in their Drang nach Osten policy.

The importance of geography in the world balance of power
was first largely stressed by Captain Alfred Thayer Mahan, He
as a professor at the Naval College in Newport published in 1890

The Influence of Sea-power upon History 1660—1783.” In
this book he emphasized mainly the idea that since earliest times
fhosc who cgntrolled the seas controlled the world. He again
illustrated this observation in his new book “The Influence of Sea-
power upon the' French Revolution and Kmpire” in 1892. This
idea of Mahan impressed Sir Halford Mackinder, the Dire.ctor of
Londort School of Economics. He was a geographer. He studied
Mahan’s ideas in relation to geographical maps and arrivéd at a
new apd revolutionary historical conclusions, These were that the
most important wars in history were the outcome of th’e / ressure
of the laqd-locked peoples of Kastern Europe and Central };X‘sia on
those with access to' the oceans, and that at the root of most
struggles for command of the seas was the const t od ire of
emigrants from the land-locked regions to win S:: owei“from
those who had already had it. These observations hI:; ﬁblished
i his brief treatise “The Geographic Pivot of Hj W 904
In his “Democratic Ideals g story” In 190

; ! nd Reality” (191 t
Europe, Asia and Africa constitute theywo(rld Es)la}::i St:‘vtiiﬁi:lh?t

there was the Heartland of Cent i i
controlled politically for the saﬂera:)lf Eu‘rlor:lilli;owz:] * ?128;,11:2
commanded Eastern Europe would command the Hearhand He

who command the Heartland would comma
nd ; .
and he who commanded the world-Island wo:x‘;g :o:g::??l?é
world. To him this was the reading and the message of geography.
E’sl heartland extende‘d from the Volga river in Rusfia 'gto pthe
olyma in Eastern Siberia and from the Himalayas, the Upper
Yangtze and the Amur riv YE%, e UPp

. ers to the Areti . k
was invalnerable to any soa. ctic ocean. This territory

oceans, » power attacking from surrounding
His most important ‘

. - observati ; .
thréat to British Seq. tion was however that the ultimate

power would come not from another sea
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power, but from the great land-locked regions of Eastern Eurppe
and Central Asia, which he .considered to be the heartland and
pivot area of the geographical and political world. He believed
that it was possible for a power in possession of that area to
conquer the rest of the world-Island of Europe, Asia and Africa,
and then to proceed to acquire the command of the sea and the
rest of the world. According to him sea-power alone was power-
less to prevent this development, and therefore in the interests of
his own country England he felt afraid of a German-Russian
alliance,

Friedrich Naumann who had accepted Ratzel’s ideas of
Lebensraum published a book called “Mitteleuropa” in 1915, It

- was a grave political treatise in which he discussed the future of

Kurope. He argued therein that the grand lessan of the war was
that the day of small and even moderate sized states was over and
that only large units could survive. A naval blockade could only
be withstood by a large productive area, such as the British or
Russian . Empire. It was necessary to think in Continents.
Germany was too small a unit. A Middle Europe was a necessity,
for it alone could ensure the security and the survival of the
German nation. The future lay with world-States and his book
embodied Germany’s will-to-live, and will-to-power. <« ..
These ideas ‘were further developed by Professor Rudolf
Kjelien of the Gothenburg University of Sweden. He connected
Ratzel’s Lebensraum to Mackinder’s Heartland theory and also to
his land-power versus sea-power theory, and thus indicated the
road to German world domination. His lebensraum for Germany
included a larger area, namely, Scandinavia and most of the
Near and Middle East as well as Central and Eastern Europe. It
was Professor Kjellen who coined the world ‘ Geopolitics! He
argued that without the destruction of the British Empire and the
conquest of Russia Germany’s world destiny could not be achieved.
He believed that Germany’s strategic position in the European
peninsula gave hex a favourable chance of domination of the
‘heartland’ of Mackinder. . . T
Haushofer imbibed greedily these ideas and interpretations
of his predecessors, studied them with the help of maps and
developed them into realities of a new Science, called Geopolitics.,
With his predecessors they were merely vague generalisations and
were meant to be simple warnings and exhortations to the German
people. He made them into ‘an applied and precise science. He
worked out all possible details and implieations of its principles.
He took fully into account the changeableness of the world as a
political phenomenon. He showed a great flexibility in trying to
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understand ity complex dynamic realities. In this way he built
up 't}.ng, science and an enormous following of young historians,
politicians, economists and students who made geopolitics their
life study. It is stated that he has associated with him one
thousand scientists and technicians who helped him in collecling
information and making observations and thus in developing the
nature, scope and technique of his geopolitical science and
phllos_ophy of applied politics. He has brought a new outlook
and light to bear on and to illumine the nature of contemporary
and coming world politics and has created a new technique to direct
its course and lo achieve its objectives.  His mastery over his
subject ‘18 stupendous.  His information and study are beyond
comparison. His suggestions and directions are revolutionary. e
possesses an extraordinary crealive, fresh and original mind.
‘I'hough he had borrowed some political ideals and geographical
ideas and attitudes from his predecessors, geopolitics as a new
subject of study is his own creation. Tt attempts a new solution
of world politics. His approach is typically objective and
scientific.  He does not address himself to race-fanatics or indulge
in .n_ord\c and Aryan race myths or invite missionaries of ar?

relxglon or civilisation or Kultur to slart a new Kampf or Haas t?)l
atlain his objectives. To him geographical facts are of yrimary
importance in the study and direction of world lpoliticS-

Possibilities of Continental ar
Pogs . areas and groups are the ions
and keys of his sciences. l ¢ foundati

- The great geographical fact of the post-
sea-power has lost its pre-eminent

factor in world politics. The development of the mot hicle
the tank apd the airplanes have revolutionised theOr Zc Of:
communication and the stategic lines of sega. m anss'3 -
communications which are easier and more plt;ntifp(l)w;r. : ﬁ-
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communications by airplanes within vast land co t('mr : a';“h
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of revolutionary impor i
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oil reserves of Europe. Other commoditigs that are greatly
necessary in war and which are not available at home are also
produced by synthetic chemical processes, Consequently the nav?.l
biockade of sea-powers which control the seaways, and the oil,
rubber, tin and other essential and useful colonial resources can pe
withstood more successfully. For Germany chemical systhetics
are very essential since she lost her colonies and because the area
which it contains and controls lies to the west of the Heartland of
Eurasia proper and is much poorer in these resources than the
Heartland itself.

The third fact of important consideration is that small states
cannot take advantage of modern technology as they cannot them-
selves provide the mental and material resources which are
necessary for its adoption. Technology can work well only in
large and resourceful countries possessing a drive, power and
technique to utilise it.. Consequently small states are unable to
guard their own independence in face of superior powers which
are more mechanically and scientifically equipped and advanced,
andt they cannot make use of the new technological developments
for their own welfare. Their continued existence as separate
sovereignties in modern times is quite unjustified from the point of
view of an inherent lack of power for maintaining independence
and promoting material progress of their own peoples. ! There-
fore their forcible - eliminmation  or voluntary withering away is
necessary, desirable and also inevitable in the interests of world
unity, peace and progress, and hence justifiable. The existence of
«mall states is an anachronism and an obstacle, and becomes a
centre of mischief and disturbance in the hands of the present
rival and self-interested powers who are only concerned in the
interests of balance of power in maintaining the existence of small
or weak states in the world. : S

The fourth hut more important and reassuring fact to the
Germans .is. that the British Empire which is based on sea-power
and which has long sea-kines of communication and great colonial
resources and commitments te guard centains the seeds of ité own
destruction. Three powerful factors are contributing to that fact.
The rise of great rival powers like Japan and Germany, the growth
of national independence movements in the Colonial and coloured
world, and the rapid improvement in overland means of communi-
cation have made the ocean links and naval bases of that empire
comparatively weaker and its hold on the resources of the colonies
less secure. It would require larger land, naval and air force at
Key-points and strategic bases, and also in Great Britain
itself which was not now militarily invulnerable or navally
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unapproachable or economicall
new air and submarine power.
divide its military,

increase the possibilit
power and colonial st
a large-scale war of
airplanes, and b
power of Japan.

Haushofer had already imbibed from Mackinder the idea
that Japan and Germany were two stations—one in the East and
the other in the West—on the inner line ’ of the Heartland of
Kurasia. In the new age  of motor vehicles and airplanes the
geographical position of these continental powers gave them
decisive advantage over the aging sea-powers. Between these wo
powers was the Russia and China bloc—the geographical pivot of
history and the heartland of the world island. Therefore Japan
and Germany must reconcile themselves to this bloc or they must
subjugate it. Haushofer believed that if Japan and Russia were
united in East Asia they would be invincible. This would give
Japan complete security from the continental side and leave her
free for action in the Indo-Pacific area. Similarly if Germany
were to reconcile herself 10 Russia, then they would be invincible
in East Europe and the Near ang Middle Kast, and leave Germany
free for action against Africa. Thus Japan, Russia and Germany
in alliance would create an Eurasian continental organisation
stretching from the Rhine to the Amur and the Yangize. This,
he proposed, should be the grand strategy of the future. The
" innerline* therefore of Japan and Germany must be held in
peaceful collaboration with the powers of the “Geographical pivot
of history.” That is, Japan and Germany must aim at peace and
friendship with Russia. It was necessary for them to come to
terms with it. Consequently Japan should solve her problem of
over-population and economic wants by political expansion into
the rich territories and islands of the Indo-Pacific area.

He visualises the new world-struggle not as between the
nomads of deserts and Steppes and the settled population of agri-
cultural areas, but as primarily a clash between the pirates of the
Steppes and the pirates of the sea, both of whom want to subdue
the cultivators of the fertile 30ils and possessors of fertile
resources. Other peoples and countries are merely powers and
possessions in this game of world politics. Therefore he is very

much interested in building up a solid bloc of three powers
stretching from the Atlantic to the Pacific and in linking up the

great spaces and resources of Furasia and the Indo-Pacific area to

y undestructible with the help of

This would therefore divert and
naval and aerial fighting strength and thus
y of the piecemeal destruction of her sea-
rength in human and material resources by
atlrition at sea by means of submarines and
y an alliance with the great naval and military
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the small spaces of Germany and Japan and to “éake them
eventlually the dominant powe(lis Ln tl}e coming wfr;)rrl(:h Z;r e:‘l; iy

onstantly praised the Japanese
1 eH earl:sslzrge spage consciousness. He saw that the Japanesz
\lfltlu Y and and will-to-conquer was bound to lead her to attac
“1’11 -to-;a;&tp empires of Eastern Asia in order to create her own
empire i ethe F gr East. Japan which occupies a strategic position
?mtphl iy (l:r(lmomy of the Pacific area is connected more or '~lessAduect-
in eit‘il all the states bordering on the Pamf}c waters. 8 Is)eas
c{ rv:t divide but unite countries in modgx:n times, Ehe new Pan-
P(;cigc outlook in the economic and pohncal_ conscnousn?ss 1s‘ a

f world politics. R |
new l?[}‘rossg(l)x he thus recognises the geqiq{}:walf 1‘;?1?,2;5?:;:%?‘{;

not lose sight of the possibility ot |
.}a}iarrlehi?\ (al\(x)\?ls against China and Russia if she were to erg:r on a
ar uaign of their conquest. Similarly in the case of {lm:;lny
g?t!:é)king Russia he sees a like possibility. Theref.olrleRe .gs
advised both to live in peace with or come to terms with ‘éis'ln;
He has advocated a Eurasian alliance of Germany, Russia, ,1
end ]Itxp?lr‘;24‘ Haushbfer established an Institute for Geopo_li;itlit ::
Munich and collected a large number o}f frm mu;h ;;es
technicians and investigators to help him. Tfe- nsceo lli)tik hes
big monthly journal called Zeitschrift fur Geopolitik. s
conte ive an insight into the nature of the work done in co ;
contgms gwith its facts gathering and facts-studying. act.xwtlest.‘
l1:/Iec u::wer it maintained an extraordinarily com?lete- ::gng o
»Orgs ondents in strategic places and areas thrm;igfhout : fmddm
(l;z?ore?the out-break -of the present Worldd thatf. ‘amri)“Bely
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}’xrmﬁaﬁf. judgment, This Munich Institute and Geopolitical
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Schqol are unrivalled in the high guality of their international
studies, surveys and maps, and are the most efficient fact-digging
and information gathering machine ever devised. The Geo-
;;olmc‘al literature he has created in the monthly surveys of his
magazine is large. Fach number containg from 1500 to 4500
words on the topic.  Each issue contains an editorial by him on
the .In(lo-.l’a(:iﬁ(' sphere.  His studiex primarily deal with the
1"elauonsh1p between geography and history, by studying every
field of human activity—economics, politics, foreign-policices,
naval, .mllllary and air warfare, forces and developments, wat
uulustn_es, systems of communications, means of transportation,
;‘u.)pul.unon, languages, laws, customs, newspapers, radio-hroadcasté,
colonies, raw materials, oceans and terrains, everything that men
do and whnch influences their actions largely ave all considered as
parts of history and as decply affected by geographic factors. On
'lhese subjects the Institute has cavefully collected enormous data.
They relate to every phase of human society and activity.

His early works deal with “Indo-Pacific Sphere.” In them he
approves of the Japanese programme of “Greater East Asia,”
wl_nqh is as it were the prototype of the “Greater Weslern Euraqi;"
of Germany. 1In 1924 he published his famous book “Geonolitik
Des }’aziﬁschcn Ozeans” (Geopolitics of the Pacifie Oceanj l it s
considered to be the Bible of Cerman Geopolitics.  His 'rreates;
end most important treatise however is Macht un;l Frd.e tzl’;)w;lr
and Barth) published in three volumes in 1927. \;as‘followe‘d
by Wehr-geopolitik (war geopolitics) in 1932, a hooklet of 138
pages a_d.dressed to soldiers containing a summ:xry of his‘views. on
(,eop(’)’lmcs. Then came his most popular book “Welt. solitik von
heute” (World politics of today). He has also ; b hed 30
special studies on the I : as also published 3

‘ e Indo-Pacific spaces besides his regular
monthly reviews on the subject in his Journal. All these books
a?dcsludles énal}ifze. very carefully and expoun;i lucidly the ideas
;)pec;;lﬁndn eophitics in general and of the Pacific Geopolitics in
o 'Eilef Sﬁgumentﬁ)‘f this master Geopolitician and his scientists

ows. e whole world is today the battle-ground of

forces cot.ueudmg for the mastery and political unity of the world
In a period of world war the entire earth b s theats £
war. Therefore all the detaily o arth becomes a theatre o
namely, continents, island 5 o1 its geographic configuration,
Ceawa ’ %, Peninsulas, oceans, bays and gulfs
ys, waterways and air ’
ways, landmasses, deserts, forests,

‘ ] ate al p i

of world war and power.

efull‘yv studied and used in the strategy
This combination of geography and ~
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strategy on a world scale is indispensable to rival powers which
seek to win or keep a world position. To this end also the foreign
policy of nations has to be directed and developed. They must
acquire geographical means for winning victories. Therefore
accurate and intelligent surveys and maps of all the lands and
peoples and of their. geographical realities and geo-political
importance have to be made and utilised, and their political
relations and possibilities have to be well understood and stated.
These studies would give them practical knowledge of the founda-
tions and weapons of power and of the laws and forces that govern
the rise and fall of states. This is the scope of the new science
of geopolitics which is meant to be a powerful weapon in the grand
strategy of the new world struggle. The real essence of geopolitics
therefore lies in a thorough study of geographical facts and their
importance as decisive data for the diplomacy and strategy of
power politics. It does not view geography in terms of scenery,
or of its influence on human types, or of topography and resources
as bases of livelihood, or of boundaries and areas of national
jurisdictions, racial habitations, or religious homelands. Geo-
politics views geographical facts, namely, landmasses and sea
channels, mountains and valleys, material resources and ways of
communication, continents and oceans, even territorial beliefs and
customs exclusively from the point of view of world power and
world war, and estimates their likely effects on them. It also deals
with the “living space” theory and Heartland and world-Island
theory from that point of view. ,

Every powerful nation will have its geopolitics or world
politics. There is no such thing as a general science of geopolitics
because it is based on national aims which differ and change.
Therefore it does not and cannot have one definite and dogmatic
form. It depends upon the world outlook, the world. position and
the world strength of the aspiring nation at a particular time and
situation. There can be as many types of geopolitics as there ate -
conflicting states, struggling under geographical .conditions which
differ in the case of sea-powers and land powers. The. Germaht
geopolitics of Haushofer has evolved its own values and ways_of
seeing, thinking and acting on a global scale. It has a typical
German Weltanschaung with its own principles, practices and
interpretations. o ) "

. Thus we see that geopolitics 18 something more than pglmcgl
geography. Political Geography is’ merely concerned with the
description of the state space as it is, that is, its location and extent.

1 investigates mainly the actual physical conditions which prove

' jmportant in the relationship of state and its economic life and -

F, 7
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political security. It is a siatic study of what it is. [t never asks
and inquires into dynamic questions, the political possibilities and
economic polentialities of adjacent geographical areas. Political
geography is a limited study. Geopolitics is a study of the whole
world geography and its global importance in relation to the
dynamics of world power politics. It investigates the life circum-
stances within a state and belween states in their relationships of
space and power. “The difference between geopolitics and
political geography lies in the fact that while political geography
15 only the investigation of conditions, geopolitics asks an out-
spoken dynamic question,” that is, about expansion and power,
There is no element of any strict geographical determinism in it.
1i uses geographical facts for power politics. Thus geopolitics
may be considered the geographical foundation of the art of
political action in the struggle of states for existence and
¢ lebensraum.” It deals with large space economics and continental
politics, with the control and possession of means of communica-
tion, colonies and resources and markets
national existence and security, power and living space.
Geopolitics is thus primarily a dynamic science of war
geography. Tt wants to out-flank the oceans and defeat the sea-
powers by the control of continental spaces and their coastlines
and ports.  According to Haushofer “Geopolitics is aimed not only
to get everything ready for as wide as possible a realisation of
power in the realm of space for the art of politics, it has also to
present its findings ready for immediate political use. This
explains why geopolitics has to work on a much broader basis than
that of mere political geography.  State theory, economics,
sociology, the political science of the United States, the lessons of
history, of the law of nations, the public law, and the field of law
in general, all have to contribute to the structure which is erected
not only to shelter the past, but also to carry the fundamentals of
the future. The scientific basis of Geopolitics must be constructed
for the requirements of the future, and with the courage to predict
the future.” Thus his main aim is to make this science a precise

instrument of world conquest. His task is however very specific.
He lays down the lines of actual politics for Germany from this
viewpoint. He not only attempts to secure her national interests
in the midst of an inevitable conflict of great powers but also to
advance them from the point of view of gaining world power.
T}.ne strategy of war is one of the most important branches of the
science of geopolitics. War is jts experimental workshop. It
wants to find out how warfare is vitally influenced by the earth’s
surface. Its ideas of blitzkrieg or the swiftest possible destrue-

as sure means towards
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i ’s armies, of encirclement of the enemy etc., are
:O[l)]agtf (:F tflrilse nslgit:m?:mel;’oogoubt Haushofer’s Sf:hOOl takeshgreat
interest in the problems of the earth from a deﬁm;tie vi,'(elgan]ic aung
of its own. But it sees all its problems from the ?ir A ac giou;)lnt
of the Varsailles Peace and post-war Germany, and the treatmen
it experienced at the hands of her victors.

; iti i ight of small nations to self-
! G?OPQhUCS ﬁzizrﬁ?;; cignitt thzvl;zrgy people must be educated
etermination, ] :
:xe (i‘rom smaller to larger space conceptions.” Haushof?r 1sbf}111y
.cgnvinced of Ratzel’s idea that a declining space conception lrmgs
decay to the State. He is of opinion that Germans must dearn
again to think and feel and act in large-space terans. anthnot
mgerely in terms of their restricted homelands. He advises (irél
to play their part in the tragic but inevitable course of world-
l:)istgfyy in which the people of the largest continent will remain
independent of the control exercised by the sea-powers over their
economic and social life and political expansion. Europe as a
whole has been paralysed by small space conditions and %oncitiap};
lions of small tribal nations and cultural groups. fng _ :1 3
politicians have steadily encouraged this refiklzss g?owtilrll (t)h esTch
1 ionalities in KEurope and America
dependent nationalities in Eu in
::I(Ientlrl)ry and have set them against one another as nflgggourz
Hausho,fer traces the lines of same policy being f(l)ll owe ; ana1
wcouraged in Asia in the 20th century. A host of small territori: :
o ups are being carved and created as independent units Oujt\ of
%{3 lparger historical units in Western, Sguthprn .a:.nd_ Ea’f‘f'mis ts;;:;
‘ igi history and minorities. This is tI
i name of religion, race, I i ‘
:n thlature of British imperialism and world politics based on th(;:
cf)!;ception of balance of power but car.nouﬂaIgelil in thi nir:lleaga
A inati ights of minorities. It has weakened anc
self-determination and righ o od and
i istori i le and set up conditions o
up historically united people '
?::s ill;) them. Thus she has gained hfr own domxgan(i;alo :::3
intai it wi d of seaways and ¢
maintained it with the comman  iod soonie
: ts. Therefore Haushofer be
resources, finances and marke s Rsgryed Jeves
i i : e of being splitte
Indo-Pacific countries, fgarlgxg the same bein !
t\fl; tinto small conflicting territorial units, lookGout with mgn}as;gg
like Russia, Germany and Ja
ence to some great power ;
Eonfill(flzl He thinks that the struggle of the T.u.rks, Arabs, Indléms,
01('i Clll)i.nese is going on to prevent this pol_ltlca:l fatality ari to
fitllJerate themselves from foreign rule, fdglm'matlon {ntld ex%l;);:g-
i is i i i bjective of their geopolitics. -
n. This is the immediate o litic :
?(;)re the geopolitics of Russia, Germany and Japan lies in hfelplenagt
and associating with them. This instinct against partition ol gt
historical units into smaller artificial units and against domination
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:23 tt:fjtlz)l(c);iilc“rmta}?; .ff)x"c‘lgllt'rs ha.s bECf)I.II(‘, a living force in ;_\sia,
fostered oo ‘l%b iumployed in raising the cry of artificially
Thoer o es and small nationalities has to be exposed.
jese laclics have awakened the self-consciousness of large
historical entities and natural i s Iike Ching, Ind:
and Arabia to e} ural geographical units like (',hma, lqdla
These groat el rl us'to‘m-,al heritage and geographical destiny.
their people andui)a units are bound together by the traditions of

N nd by the mﬂl.xcncgs of their soil.

culturalon(in?rnh (,(cirman hn.?torlans llaush‘ofer be}ieves that the
Gormany Tt tla) and dynamic sphere of Central Europe, that is,
pandin y,fo asi een torinented and prevented from uniting and ex-
conser & for long by France and Brilain. She has now become
scious of a world-embracing destiny and order. In this new
world outlook (Weltan-schaung) which she has developed she
feels that she will be liberated from artificial isolation of narrow
statal and national boundaries, and that she will thus enter into
the new community of large spaces of the earth, namely, the
Indo-Pacific monsoon lands containing 900 millions of pec,)ples
who are struggling for poliical self-determination of their large-

space historical homelands and holylandse
We must here understand that Haushofer does not seek to
create a white bloc of white races and impose their rule on the
non-whites. He says that the white bloc conception was smashed
by those who used non-white troops and peoples in the last war
to keep down Germany—a ‘white race. Therefore Germany is
justified in joining and sharing in the geopolitics of the Eurisia
and Indo-Pacific sphere not only on political but also on ethical
grounds. He also ?hmks that France and England are not really
white powers. Their empire is over the coloured. They rule and
employ uncultured coloured races to oppress and opsze white
races of Europe. Therefore Germany must help in liberating cul-
tured coloured races who are struggling and rising againstgtheir

white oppressors and thus create and hold the strategic lines of

future geopolitics of the Pacific. This policy alone will fve (();ea
many a chance to share actively in the world resources axg1:iv ?n thl;

world politics of large spaces from whi
displaced in the last war. which she has been wrongfully

Behind the geopolitics of Haushofer stand Germany, Russia
and Japan, the three associated powers as partners in an):xis in a
world undertaking. In this way he attempts to link up the great
.;paces of }Elirasm and the Indo-Pacific sphere to the srfml] sSaceS
lutkpow(;ar ul peoples of Germany and give her a new world out-
ook and a new world politics—which is, in short, the substance
and aim of his geopolitical thought. , i
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His geopolitics is not a trivial something to be lightly dis-
missed. It is a powerful conception and instrument in the hands
of Germany. It is essentially an attempt to overcome Anglo-
American sea-power and their world expansion and control by the
new technique and strategy of the land and air power of Eurasia,
From this area—the heartland of the world Island—she can build
without interruption a large land and air-force strong enough to
control or conquer the world-Island of Europe, Asia and Africa.
Then she will easily destroy the strength of sea-powers by depriving
them of their naval bases, coastline control and large resources
and supplies of war materials, and then she will be able to create
her powerful fleet to crush finally the resistance of the enemy sea- -
powers. '

Haushofer was greatly attracted towards Japan from the date
of his first stay in 1908. Then after the loss of German claims and
territories in the Far Eagt after the First Great War and of German
foothold in the Pacific he was led till closer to Japan, as then
(erman and Japanese vital claims and political interests did no
longer overlap or cross each other anywhere. He could therefore
advise Germany not to appose the Japanese cry of “Asia for the
Asiatics.”” He on the contrary advocated a policy ef close eo-
operation with Japan on the basis of a “gymbiosis  of ~&ultural
politics.” This meant that a permanent union should be etablish-
ed between them, each depnding for its existence, security  and
expansion on the other. _ : 7

He regarded Great Britain after the Great War as (ermany’s
greatest enemy politically, economically and gulturally.. His
Anglo-Phobia made him advocate an alliapce }vnth Japan; and
rapprochement with Russia. Both of these countries were obstruct-
ed in the fulfilment of their political ambitions and ideologies by
the geographically adjacent but antagonistic imperialism and
capitalism of Great Britain. N

He has done a lot of propaganda to spread his new ideas.
He has attempted to educate the German peoples through his
books and writings to take a global view of politi¢s.as he. under-
stood it. In 1936 he was preaching “do not be small minded, but
think in broad terms of large spaces, of continents and oceans.”
Much earlier in 1923 he had come in contact with some members
of the new Nazi party. Rudolf Hess who was his aid-de-camp
during the first world war had escaped arrest during the Beer
Hall Putsch through the agency of Professor Haushofer. He hid
Hess with some of the Nazi archives on his own estate. After his
escape Hess used to attend Haushofer’s classes and became one of
his disciples at the Institute. He eagerly imbibed his geopolitical
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;]deas.. ‘ lHe_also met Hitler in jail through Hess. His ideas in-
uenclu. Hitler and became a part of his Mein Kampf b
Lis s o N s i ’
i elb ﬁi:ciot}(x?l b(?rnlzi)ll-Ja[.»qnese Anti-Comintern Pact of 1936
and the H.e - e}r]r.na.n Pact of 1939 were Haushofer’s greatest
e Rl;.‘;sia md is joy l1))1*0(:leumed “never again shall Germany
a _ endanger by ideologic: icts iti
iounckmons of their adjustable spagesd’l’ conficts, the eo-politiol
re there any limitations N
' : / 15 on or fHaws i
Inlerpretation of history and politics? ides 1
ge%graphlcal factors of technical and
military and aeri
whict}?lr):,adntd del;,al power there are other imponderable forces
it );n urnl the course of events into a different path. Certain
s » moral or economic values of 1if 1 ;
P Jmoral o1 Jues e, certain social i
aucilar(igztam c{nstorlcal outlooks and assoc,iations may 1;)1116\2:12;
Al conii sgm clrez{te clashes and conflicts between adjacent nations
hey oiner a a;ﬁas which are geopolitically natural allies, or if
ey poced f;:ilb li:ts in anfy gl;]eat war they may wrangle and fight
er 1 ion of the gains—territorial i
3 P < e e
strate'ﬁl(, }nade during their temporary alliance » economic and
o o) er:. ore t}(nle question naturally arises, is Geography the
politici'P lrlr)lalr.y gtermmant of the course of history as the geo-
pol t;l:s lelsve. It no doubt is a great factor but not negces-
socia)i o slo e determining factor. The relegation of man and his
Moo i ::t iean(glspu'ftual beliefs to a secondary and subordinate
P ace jo nat nla e. 'I'here.are equally weighty factors—economic,
Cours’ pf ! cal and historical, which influence and mould the
sours :a(l)is umzr} events or h.istoyy. There are violent and aspiring
aona ! Zﬁl’ui Illioted- al"ld ms;;llri}x]lg spiritualisms, fanatic racial-
sms a socialisms which cross the f hi d
potentialities of geograph isi 7 o of Mstory an
te visions and lay d
S phy, crea s and lay down paths of
orders or pan-territorial, raci igi
, . acial or religious blo
a continental scale, and thus turn the current of geo r8 blll and
history. Beography and
Moreover one singl i
gle people or nation, he
‘ er ¢ | s wever reat
zzgfr\;/::,fsilz?ltgcally e?cllugped and technically organiceg ir}}dt
a wor ominion, can ’ 1t
task, because of its own ment L and manys equal to the
al, moral and material limitations i
rial lim
face gf the power and resources of its temporarily al‘lti‘:at(lionjutg
:lhnlteth opg)one‘ms.1 ‘If it ?ll}es itself with others for such a task
; enl at fact itself lsha limitation upon its power. Besides there
s always suspicion, hatred and o ition inher i
. . ' pposition inherent in the .
f(ﬁl;il¥h alhali)(ie itself. Mere success in the war alone willte:(;t
.distrib f pro flzms of peace, namely, political authority, economi
ution, cultural freedom, social and political relations ‘

' geo-political
Besides the ‘influence of
scientific developments, of
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Fconomic or geographical factors alone do not explain or
create historical changes or social revolutions. Land does play an
important part in making history, but we cannot neglect purely
human factors, man’s nature, ideals, creeds and objectives, his
social and economic conditions and historical developments,
Territory cannol completely subordinate man and make him a tool.
The unknown possibilities of geographical factors are not one but
many. 1t is man alone who can make any one or other of them
veal to suit his ideals, ambitions or objectives. We must, there-
fore, give full and equal consideration to the higher forces of
human life and to the value of man’s individual freedom and the
spirit of his social outlook and not ignore them to suit the inexor-
able demands of any pseudo-scientific and purely materialist
thinking. Men would not give up every human ideal or value
of life to bow down before the power-aims and war strategy of
geo-politicians. Nations do not become merely slaves or objects
of dominant geographical factors. They find ways of escape out
of the forces of geographical determinism.

To me Geopolitics seems to be primarily a science of war
strategy and foreign policy meant to achieve world domination,
being based on certain major facts of world geography and their
clever utilisation. It is a science of organisation - of medns and
not of organisation of ends. It generates a geographical malerial-
jsm and determinism to suit the philosophy of racial destiny and
Jomination and neglects higher ends and values of human life. Tt

only creates an extreme longing and fond hope for larger living
spaces and for political expansion without any scheme for the
ordering and organising of higher human life as a whole on the
basis of justice, freedom and happiness equal to all. In practice
it becomes the mission and mysticism of the blood or race, a
mission and mysticism of the soil or geography. Both play the
réle of myth in History. » L

Geopoliticians are primarily expansionists and militarists.
Their patriotism is bellicose and war-mongering. Their humanity
and world-outlook are jingoistic and absorptive. They pander
to the intensely chauvinistic spirit of the nation. S



THE SOCIAL CONTRACT AND THE FOUNDATIONS OF THE
ISLAMIC STATE*
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We have now seen the State of Nature as it prevailed before
the advent of Prophet Muhammad (Peace be on him!) and we
have already briefly touched upon the excellence of the Laws of
Peace that transformed that country of war, anarchy and moral
degradation into one of unity, harmony and moral excellence.
Now we will try to see how that Contract was made which brought
about the Civil Society in which the laws of the sword were re-
placed by the Articles of Peace. We will, therefore, begin with a
brief sketch of the life of the Prophet for he was the moving spirit
which restored the Laws of Reason from oblivion and brought
light in a country of darkness and sin.

The Birth and Early Life of the Prophet

The Prophet was born at Mecca as a posthumous child in
570 A.D. and was bred and brought up by his grandfather who
entrusted him to the care of Halima, a nurse of the clan of Bani
Saad. From his fourth year, he began to accompany the sons of
Halima when they went out to graze their cattle. When he was
only six years old, his mother died and he was left an orphan. Two
years after his grandfather also died and he was thus left without
any protection. His uncle Abu Talib then became his guardian.
In his thirteenth year he went to Syria for trade (with his uncle)
and in his 20th year occurred the notorious Sdcrilegious War
(Harabi-Fujjar), so-called because it was waged during the sacred
month of Dzulkaad. It was fought out between the Quraish (the
Prophet also belonged to this clan) and Bani Kanana on one side,
and Bani Qais bin Ghilan on the other." In this war, the Prophet

* The first instalment of this urticle was published in Indian
Journal of Political Science, Vol, IV, No. 2, pp. 232—269,

1 Jbn-i-Hashim, Seerat (Urdy Translation) ; Rafah Aam. Steam
Press, Tiahore 1915, p. 56. Also Tarikh-i-Abul Fidg (Urdu Transla-
tion), p. 270. Mathae-Uloom Madrasa, Delhi (1847). The Cause of
this war, as usual in the Arabia of those days, was murder. Tabqat-
i-Ibn-Saad. quoted in original Arahjc by Khan
Haider in his Uswatul Rasool, Vol. 11, p. 69.
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®
did not take any part save that of gathering up of the arrows dis-
charged by the enemy and handing them over to his uncles.?

Halful Fuzul and the beginning of a period of Contracts

After four years of fighting, peace was restored and as there
was no government worth the name at Mecca, the descenda‘nts of
Hashim and the familigs of Zohra and Taim agreed to an ‘Oath
known as ‘Halful Fuzul® by which they agreed to stand by the
oppressed and get them justice done. Ibin-i-Saad thus notes the
character of this contract: “This contract was better and superior
to all such previous pledges.”® Tt was initiated by Zubair hlI!
Abdul Muttalib and he called, . upon others to pledge. Bani
Hashim, Bani Zohra and Bani Taim gathered in the house of
Abdullah-ibn-i-Jadaan for purposes of agreement. Thfey ﬁlfst met
on a common dinner and then they organized the meeting. 'In the
presence of God, they made a Coniract among themselves that
they would fight on behalf of the oppressed against the aggressors
up to the time the latter agrees to pay the. compensation  to the
former. Ibn-i-Hisham puts this affair in this way “All unanimously .
agreed on oath in the city of Mecca whether the oppressed be u
traveller or he be one of the residents, they would 'fo;f:e the
oppressor to pay compensation.”* The Prophet was also present -
at the time of this Contract and he said that if f-‘urther such Contracts
be made for the cause of the oppressed ?.nd 1 l?e_ calle.d, I Would~
certainly respond.”® But other clans fi}d not join this Contract
and they remained in the state of hostility in which they were

passing their life.

Thée Prophet As ‘Amin’ and his Part in the Fixing up of
the Black Stone , e
However, the Prophet’s gentle sweet disposition, his austerity

of conduct, the severe purity of his life, his serupulous refinement,

his ever-ready helpfulness towards the poor and the weak, . hls:

s Thu-i-Hisham, p. 56, Usudul Ghaba adds that the Prophet.
was also guarding or looking after their goods. l o

: - - ¢t reproduced in Uswatul Rasool, pp. T1-72.
As r:sg{abr%: 'cggfg,zﬁqgledggs’, Margoliouth say}s), “It ﬁeems l'lchef(e]\
was an arrangement between the tribes whdere y war a_r: sf ouf\
cease for four months in each _vear in order to pelrgn of safe
plgrimage to the sanctuary.” Mohammedanism, p. o

4 Ibn-i-Hisham, p. 41. :
. X i [swatu] Rasool,
5 Tabqat-i-Thn-1a8and veproduced 1n

F. 8
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noble sense of honour, his unflinching fidelity, his stern sense of
duty had won him among his compatriots the high and enviable
designation of Al-Amin, the trusty.

In his twenty-fifth year he married Ummul Mominin Hazrat
Khadija who was much influenced by his honesty, virtue and the
nobility of the soul. In his thirty-ffth year, the Quraish decided
to build the Kaaba which was now in a shattered condition, bul
they began 1o quarrel on the fixing of the ‘Black Stone. The
Prophet at once took a sheet of cloth and asked four men of the
four divisions of the Quraish to hold each corner and the Black
Stone was placed in the middle of the cloth. When it had been
raised to the proper height, it was affixed by the Prophet himself.’
Thus was settled a quarrel which might have again brought in a
state of war as Hobbes pictured it. Says Tibri: “When the time
came of affixing the Black Stone, every one desired to place it at
the Spot.  On this basis, all of them began to get out of the limits
of patience and, on oath, became ready for war and bloodshed.
Bani Abdul Dar went to this extent—according to the Arab custom
of swearing on such hard occasions—that they filled a cup with
pure fresh blood and following the practice of the Arahia of
ignorance they dipped their hands and of those of the clans of
Bani Adi bin Kaab into this cup of blood thus signifying with
steadfastness their readiness for bloodshed and war.’®

The Prophet receives the Light and followers increase

Because of his God-fearing nature
to the Cave of Hira and there offered
the only ‘Light of Nature’. It was he
the mantle of Prophethood fell upon him and he received the,
“Light”. His wife—Hazrat Khadija—at once accepted the Light of
Islam and she was followed by Abu Bakr, Ali, Zaid and a number
of other followers such as Usman bin Affan so that the number
of his followers in no time reached forty.® This began to perturb
the heathen Quraish and there was no meeting in which the grow-
ing power of Islam was not discussed.’® The Muslims dared not
offer prayers openly for fear of growing opposition. However,
for three years the Prophet preached his religion of peace secretly

» the Prophet used to retire
prayers to the Almighty—
re in his fortieth year, and

1 " ‘:mi" - T’Lib’spirﬂit odf Islam, p. 13. The same sketeh of
character occurs 1n _Ibn-1-Saad, Ibn-i-Hisham and Tibri.
7 Tari]ch-i-/lbgzl Fida, p. 272. isham and Tibri
8 Tarikh-i-Tibri, Vol. I, Pagt TIT, translated in Trdu by .
Tbrahim Sahib, M.A., Hyderabad, p. 52. ed in Urdu hy

® Tbn-i-Hisham gives the full'l t, pp, 83—8>
10 Tbn<i-Khuldun, p, 24, 0 PP '

SOCIAL CONTRACT OF THE ISLAMIC STATE 287

b began to do it publicly, the Quraish at once felt in-
}S;i:;(}:gnax}:l thegy approachelt)i his uncle A%u Talib to ref.rain the
Prophet from reviling their gods and condemning idolatry.
When Abu Talib advised the Prophet to refrain from such activi-
ties, he received the prompt reply that if these people would place
the sun on my right hand and the moon on the left, even then f
would not give up my work until God fulfils it or I die in its
pursuit.'!

The First Hijrat in Islam to Abyssinia

hen, however, the Quraish found that the activities of the
Muslivans céuld not l;;e aba?ed, they decided on their heartless
persecution,'? and the Prophet was forced to advise them to leave
for Abyssinia. FEighty-one Muslims thus said good;-b.ye to their
hearth and home simply because they had got the 'nght which
they could not forsake for an exchange of worldly life.

Convyersions Go On and Prayers Offered Publicly .

However, in spite of growing opposition, Islam went on gain-
ing converts after converts and even Haxpza‘ and Umar b.ecamlt:
Muslims. ‘These conversions,” writes Muir, ‘were a rea.l triump
of Mahommet, Hamza and Umar both possessed, with great
Lodily strength, an indomitable courage which ?dﬁd lt? social
position, secured an important mﬂuencemat Mecca.” Muslims now
began to offer public prayers at Kaaba. ,

The Covenant of Tyranny e Qursidh beyond i i
is open challenge alarmed the Quraish beyond imagination
and ;rl.llu(s)f It)h,em gathe%ed together and all of them unammgzisly
made a written Contract under which they decided for a gtgzal
boycott of the Hashimites agreeing that they would not marry }:;- ,
women nor give their own in marriage to them, nor buy }augld.
from them; and thet dealings with them of every kind shou
cease.”™* This written document was then hung in the Ka‘taba duly
sealed. This Contract or Agreement has been called the ‘Covenant

11 Thn-i-Hisham, p. 86. s of horribl Hon wnd

) dul Ghabah for details of horrible persecution under
Klz-av,ll)bs:)ie U]‘;ilt;l, Khalid bin Saeed and Naufal. Also Ibn«i-
Hisham, p. 88. ' : -

13 Nicholson, A Literary History of Arabia, p. 167. Tbnei-
Hisham, p. 116. i Hi '

14 Muir, p. 99; Ibn-i-Khuldun, p. 32; Ibn-i Hisham, p. 49;
Abu Fida, p. 282; Rausatus-Safa (Oriental Translation Fund),
Part 11, Vol I, p. 185.
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of 'lyrann‘y‘ as distinguished from the earlier Contract of Halful
Fuzul. The former was a Contract for the oppressed and the
latter was made 10 oppress: the one was an instrument of human
sympaihy, the other an instrument of intolerance qnd cruelty

The Covenant of Tyranny Annulled

For three years lhe Hashimites were put to the grealest trouble
because of this boycott, but when, on the suggestion of the Pro )het,
that document of tyranny was examined, it was found out t}} t i
had beenI Fdevfgurcd by the insects (only ‘In the name, O Allah'aré.
‘mained).”  Thus the whole opposition was set at n:)ught am[ the

» a2 ol 1€ CO /en(” 1 0 rann’ S

Attempt of a Contract Bet o
Prophet - etween the Quraish and the

~ Soon after, however, the Prophel not st his wit
UlrlnniluldMominin Hazrat Khadija——p but alsoollllilg ulr(l):lte }Rsbuw'lli‘:lib
?’th‘; Piopsl?eff;red so much because of his affection for his nephew
a Immediately before his death, another atte as made
-the. Quraish to -come to some agreément w;tl;utllz?ll)’tr(:v ‘;:etmd(écorgz
of the well-known leaders went to Abu Talib and saipd tl. t aft
his dz.zath ‘quarrels and contentions’ would arise betwel::n : tlir)
Quraish and Muhammad (Peace be upon him!) and therefore it
was desirable thaF the Prophet should enter into a Contract, (a
treaty 9f Peace) with them for ‘ceasing injuring their rel(; rion(;‘ and
“on their part-they would also ‘let alone his’;  Aby Taliﬁ-at once
sent for the Prophet and when he came he said, ‘My son, the nobles
and chiefs of the Quraish have gathered here to Xzake,a Contract
(Muahzda) with you and they agree to promote thy interests anld
act according to thy behests, if thou wilt comply therewith.’ ’ The
Prophet at once said, ‘My uncle! it is excellent. 1 re ues't th .
to utter only one.expression and the result of prono:llncin* t(l?'rE
will be that they will reign over the whole of Arabia and the s h 1lb
of Persia will accept their religion.” That expression is "l‘hW i
no god but God and Muhammad in his Prophet.” On heari ert(}:l'ls
they clapped their hands and said, ‘O! Mubammad wishe[:tg thls,
to reduce our gods from one thousand to one? Afier thi thou
arose and dispersed.’® The passing away of Abu S'I‘ le:}b;
emboldened the Quraish for further persecution, and they e{:n;n
15 Rauzatus-Safa, p. 190,

' Ranzatus-Safa, pp. 196-975 also Unei-Hisham, 1, 146
b . .
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threw dust and dirt and even the intestines of goats and camels'’
when the Prophet was busy in prayers, but he bore all this
patiently. He then went to preach to the people of Taif but was
not only hooted and treated in an unbecoming manner, he was also
pelted with stones and pursued by a relentless rabble.”® In this

way he was forced to go back to Mecca.

The Prophet Preaches to the People of the Suburbs

Then the Prophet adopted the practice of preaching to the
peoples of the suburbs of Mecca when they gathered for the per-
formance of the Hajj but here too he was relentlessly opposed
by the Quraish and made the target of calumny and ridicule. But
the Prophet undaunted by adversity carried on his mission, and it -
is to this sublime attitude that Muir refers in these words:

‘Mahomet thus holding his people at bay, waiting in
the still expectation of victory; to outward appearance de-
fenceless, and with his little band as it were in the lion’s
mouth; yet trusting in His Almighty power whose Messenger
he believed himself to be, resolute and unmoved; presents a
spectable of sublimity paralleled only by such scenes in the
sacred records as that of the Prophet of Israel when he com-
plained to his Master, ‘I, even I only am left.*®

The Scene of Civil Society was to Shift to Medina First |
However, it now became quite clear that the blind Arahg .of
the Age of Ignorance were not prepared to accept the Light of

“ Allah and they were determined to live a life of darkness and

error. They were wedded to their ancient customs and traditions
and did not want to follow the Laws of Nature as they were. dis-
closed by the Religion of Peace—Islam. Hence the first institu-
tion of Civil Society was not to be on the land of Mecca: it was
to be in a far distant city—the City of Medina. o

The First Pledge or Contract, of Akaba

This practice of preaching to ‘the peo

le of the suhu}l)s iinrgho

“came for the Hajj, after alt, was crowned with ‘success. The

Prophet met six people of Bani Khazraj from Yethtib (Medina)
and they accepted Islam (that is, made a Coniract with God™®) and

—

17 Tbn-i-Hisham, pp. 145-146.

18 Tbni-i-Khuldun, p. 30.

19 Muir, p. 122 (1894 edition).

20 Hobbes thus expresses himself on making a Covenant with
God: “To make covenant with God, is impossible but by media-
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unanimously agreed to forsake the ways of their tribe; and when
they went back, ‘there remained hardly a family in Medina in
which mention was not made of the Prophet,' for they had already
declared that on their return they would call their people to the
principles of Islam. Next year, during the same pilgrimage,
twelve people came {from Meding (of these seven were
new-comers and five from those who had accepted Islam last year).
They belonged to the two tribes that inhabited Medina—ten be-
longed to Bani Khazraj and two to Bani Aus, They met the
Prophet near ‘Akaba’ and those who had not yet accepted Islam
now accepted il and all of them pledged their faith to the Prophet
lii these words: ‘We will not worship any but God, we will not
steal, neither will we commit adultery, nor kill our children; we
will not slander in any wise, nor will we disobey the Prophet in
anything that is right.’*

The Prophet then said, ‘If you keep this Covenant, paradise
will be your lot. But if you commit any sins excepting idolatry
end infidelity your pardon or chastisement will depend on the will
of God. This First Contract or Pledge is known as the ‘Pledge of
Women’ ‘as not embracing any stipulation to defend the Prophet,
it was the only oath required of women.’ However, the twelve men
went back to Medina as missionaries of Islam and with them the
Prophet sent Musab to teach the Quran, that is, to call them to the
Religion of Peace—Islam, and to the Divine Laws of Nature.

Spread of Islam was Destined to be in Medina

"Thus it is clear that the spread of Islam or of the Religion
of Peace was now to oceur in a far distant city of Medina. It
would, therefore, be advisable to know the condition of Medina
before Islam, for though we have already read of the State of
Nature as it prevailed in the whole of Arabia, we have not yet
specifically stated the condition of Medina before the Light of
Allah dispelled the all-pervading darkness.

The State of Nature in Medina

From the First Pledge of Akaba and its provoisions it is
evident that the worship of idols, stealing, adultery, infanticide

tion of such as God speaketh to, either by Revelation supernatural
or by his Lieutenants that govern under Him and His name: for

othervqise we know not whether our Covenants he accepted or not.”’
—ULeviathan, (E.L.), p. 1.

2t Thn-i-Hisham, p. 150; Abul Tida, p. 237; Tibri (Hydera-
bad Edition), p. 113,

22 Ibn-i-Hisham, p. 161; Abul Fida, p. 289.
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ine were prevalent in the people of Yathrib (Medina)
Z?si Sl?lré(li::fe they F:nade a Covenant with the Prophet of 'gﬁl
that henceforward they would abstain ft:om those lprac?m:;; hu
socially and morally, this part of Arabia was as low in the s¢
of civilisation as any other part of that country.

The Political Condition g :
Politically, however, besides the Arab tribes, theh:]ewthaq
settlements round about Medina, and. the . Bam. Nad lrl, ’ atmw
Qureitza and Bani Qainuqa were their c}pef }rg’aalh .;et(t '1\2:;;:1 :’
ken possession of the old city of Yat ri A

Irl:;y‘}?:; E\‘:lrtl tf?)reglgmselves strong castellated houses’ capable of

YCSIStlllrllg ti::ngl a(f(tei(t?:;‘y, several Arab tribes had migratefl‘ frogn
Yeman?® towards the north,han? th-e¥l hzgti?lmiidthzt cficzgtmgr . ;;1
i lanting the Jewish ¢ ; .
?vléimdai’vitg:ci is:tg)ptwo clins———the Aus and Khazraj, %nd both r‘:lf. )
them had developed strong enmity against the Jews.1 ut, Zxﬁonm
ing to the general condition of Arabia, they them;i ves ;:‘tl)  nol
live ot peace and were in the beginning offthe tithce:e gother
et oo o o hosilitos had reached o ciss be
Only four or five years earlier, had 1 o crisis be-
as reinforced by allies from other Ar
mi:-t}tf? :Ievsl'zsafirvg divided, the. Qureitza a}ndh Nac}hlr _siding
ith tile Bani Aus, the Qainuga with the Bani Khazraj. bole of
" In the year 616 A.D. there was fought the gfeat ?t];‘ e. 0
Boath.n This battle, like the so-called. hundrei years’ war :n E :r“;ﬁ:
was a culmination of hostilities which had been going the
past hundred and twenty years. hAt ﬁrst.tgme A‘tssl‘:x;i t\ev;)r Thé
but later on ‘they dispersed the Khazraj wi b %reaN hter. The
i j led but not reconciled. No open engage-
Sxitrl:t I:i’}:gzrt?irgsk}.l;lr:e, but numerous assassinations Ngaven?k:I
from time to time of hardly suppressed 111-bflood, : n«; e‘z?‘t-" z'
appeared bold enough to seize ,t,h?&a.mlm odihzgfqzﬁid e 3;&;
Citizens, both Arab and Jewish, lived in uncertainty ana st ‘

The State of Nature in Medins Compared “i’“’,‘;‘t‘,"“‘?“’?
Locke especially N

i : ] iling the State of
i dina also there had been prevaxlmg the State o
Nétu;l;h:z gol?/ll)islpictured it, and in the words of Wellhausen it.

23 Abul Fida, p. 187. -
24 Muir, Life of Mahomet, p. 11T (18%4 Edition.)
25 Muir, pp. 112-13, -
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was a state of “hideous anarchy, conjured up by blood feuds,
which prevailed in Medina before the coming of Mohammed. . . . .
Life was then indeed impossible.” But at the time of the First Pledge
of Akaba as has just been said there was, what Muir terms, grave
‘uncertainty and suspense.” This means that there was a sort of
armed peace and ‘enjoyment of life or property’ was ‘very uncer-
tain and constantly exposed to the invasion of others.” Thus every-
thing was ‘very unsafe, very insecure.” Apparently, therefore, il
seemed that there was peace, goodwill; mutual assistance and pre-
servation because it was a state of equality—and of liberty of cach
individual; in fact, however, men had become tired of that sus-
pense and uncertainty and they were ready to quit that condition,
‘which, however free, was full of fears and continual dangers.” This
meant that self-love and passion and heat of controversy easily
turned that life of apparent peace into one of enmity, malice,
violence and mutual destruction and revenge carried cveryhody too
far. Thus confusion or disorder was the rule, and men living
together in this State of Nature lacked:

1. A settled known Law;

2. A known and indifferent judge with authority to deter-

mi(rile all differences according to established Laws;
an

3. The supreme power to maintain order?® for in the
words of Wellhausen “There are neither officers nor
gfﬁcials, neither jailors nor executioners, There
Is no magisterial authority, no sovereign power
with a revenue of its own drawn from taxation and

an  independent  administration by  official
organisation.*?

The Acceptance of Islam or of the Laws of Nature fn Medina

Hence the necessity of an orderly government was keenly
felt by the individuals of Medina. But how could unity be
brought about for they could not accept the sovereignty of any
individual from either tribe—the Aus or the Khazraj? Nor had
they accepted the Jewish faith, though they had heard from them

26 This picture of Medina which T have prresented.in Tocke’s
Tanguage, is a more faithful picture of the State of Nature of
Tocke for it saves him from the inconsistencies and contradictions
that he has made in his acconnt. See Tocke, Civil Government
(E.1..), Ch. III, pp. 126-27, '

Ch. I11, pp. 126-27.

27 Historians’ History of the World, p. 286,
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that a Prophet was soon to arise lo establish the Kingdom of God
again “to make a permanent peace.””® Thus, when six of them
went to the Annual Pilgrimage to Mecca, they met the much
heard of Prophet himself and accepted Islam, that is, they made a
Contract with him in the acceptance of the formula that ‘there is
no god but God and Muhammad is his Prophet.” These people,
as we have already seen, then went back to Medina and next year
twelve people made a similar Contract with God and his Prophet
of accepting Islam—the religion of peace. '];hu.s on their return
Islam began to be accepted by the different individuals of the
State of Nature in Medina. This means that they also said good-
bye to the law of the sword that had always existed in that City
and they at once accepted the Divine Laws of Nature as they were
given out by Prophet Muhammad (Peace be on him!).

 Comparison of Locke’s Laws of Nature in the State of

Nature and of Islam in Medina

Thus the State of Nature in Medina had no Natural Laws in
Locke’s sense which were understood and apprehended by every.
one’s reason, though there were news that such laws were going to
be promulgated soon by a New Prophet. From this comparison
of Lock’e State of Nature and of the condition of pre-Islamite
Medina, it is evident that by recognising the Laws of Nature in
the State of Nature, Locke had given a moral tone, and therefore
he had no justification left for the people to quit the State of
Nature (as it was one of peace) and create a Civil Society which
was in no sensc an improvement upon it. It was without dou,btfa
fall, in the words of Vaughan “Neither materially, nor mortally is
there any marked barrier between his natural and his civil state.
Neither materially nor morally, therefore, is there any suﬁclgﬂ;
motive for the individual to go to the cost and trouble of removing
such slight fences as divide them. He already possesses, alread’y
owns allegiance to the ‘Law of Nature’: a Law which, on Locke’s
showing is at least a very tolerable substitute not only for the. Law
of the Land, but even for the Gospel.”* T

However, about the coming of the Prophet, the mdlv;duz}ls
of Medina had already heard and hence when he came, they in-
dividually agreed (contract of acceptance of Islam 1is always
made by every individual) to accept the Divine Laws of Nature
and quit that condition of insecurity and uncertainty.

28 Margoliouth, Mohammadenism, p'.»64.;'

29 Vaughan, Vol. I, p. 136,
F. 9
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The Social Contract in Medina of Locke's Type

In Locke, when the people decide to quit the State of Nature
each individual from amongst them unites with others for the
preservation of life, liberty and property, and thus by this Social
Contract they create a Community for peace, safety and public
good of one and all. Similarly, after the First Contract of Akaba
with God and His Prophet, Musab had been sent to teach the Quran,
and as we shall see now, the majority of the various tribesmen
had already accepted Islam. Thus, out of the scattered individuals
of two hostile tribes of Aus and Khazraj, they were now becoming
Compacted as indiriduals of one community of Muslims. But
still they were individuals as they had also remained in Locke
even after the Contract, for in spite of their Common Islam they
could not yet tolerate the idea that they should be led in prayers
by either an Ausite or a Khazrajite. Hence Musab not only
taught them the Quran: he led the prayers and thus kept in
abeyance the rivalry of the State of Ignorance.*

‘Spread and Dominance of Islam in Medina

We have already said that after the First Contract at Akaba,
the twelve Muslims with Musab went back to Medina as missiona-
ries of Islam and when they began calling people to the Religion
of Peace, so zealous was their propagation that ‘the new faith
spread rapidly from house to house and from tribe to tribe.”®* ‘In
spite of the jealousy of the tribe of Aus towards Khazraj, by the
energy of the learned Musab, whom Mohammad sent to Medina
as his forerunner and as reader of the Holy Quran, Islam soon
obtained a firm foothold in the City, so that two years later his
adherents could venture to invite the Prophet to visit them.”®?
Thus says Muir, ‘the Jews looked on in amazement. The people
whom for generations they had vainly endeavoured to convince of
the errors of heathenism were now of their own accord casting
their idols to the moles and to the bats, and professing belief in
the one true God,”**—the only Light of the Heavens and the
Earth, or of all creation.

B Y

30 Tbn-i-Hisham, pp. 151-52; also Muir, p. 116.
1 Ibn-i-Khuldun, p. 43; Muir, p. 115; Rauzatus-Safa, p. 225.

32 Historians’ History of the World, p. 47. Tor Musab’s
detailed activities, Rauzatus-Safa, pp. 223-25: Abhul Fida p. 289;
Tbn-i-Khuldun, p. 41-42; Thn-i-Hisham, pp. 152.7 ’

88 Muir, p. 115,

~te

SOCIAL CONTRACT OF THE ISLAMIC STATE 205

Second Contract at Akaba

However, in the month of Hajj next year, Musab along with
certain Muslims and the unbelievers of Medina again went to
Mecca. Among the Muslims®* there were 73 men and two
women (62 of the Bani Khazraj, 11 of the Bani Aus). The meet-
ing with the Prophet was again arranged secretly®® at Akaba and
there he reached at the appointed time with his uncle Abbas (who
had not accepted Islam by that time). When all were seated,
Abbas thus began addressing them, ‘You men of Bani Khazraj!
You know it full well that Mohammad lives amongst us in honour
and safety, and we are his protectors against his opponents. But

he prefers to leave this City and seek protection with you. So if

you see the consequences of what you are going to do and feel that
you will be able to defend him against his enemies, then give the
pledge; but if you doubt your ability, you must at once give up
the idea, for up to this time Mohammad is under our protection
and in that case, I fear, You may hand him over to his enemies.”
On this Bara, one of their leaders replied ‘We have listened to

‘your words. Our resolution is unshaken: Our lives are at the

Prophet’s service. It is now for him to speak, and take whatever
promise he takes from us.” The Prophet then began by reciting
the Holy Quran and inviting all present to the service of God ‘said,
‘] want to take such a pledge from you that you protect me in'the
way you protect your wives and children.” On this Baya got up
and faking the Prophet by the hand pledged todefend him in the
way they defended their wives and chfldren,‘anfi t!zen followed the
noise from those present for individual ‘baiat (Pledge) | evesr:
at the cost of life and property.™ Thus was the Second Contract

made at Akaba (the women pledging only in the words used in the
First Contract and the men in addition pledging for defence and
protection of the Prophet) and ‘their treaty (Contract) was ratified
by the people (of Medina), who unanimously embraced the pro-

B o . . . (¥ e 7, :

84 Abul Fida, p. 207. According to Tibri there were only 70

men including 2 women (p. 116) but according to Ibn-i-Khuldut:

there were 72 men and 2 women (p. 44). We have ‘ad_optexj the

version of Ibn-i-Hisham, p. 164; Abul Fida. See also Mmr,.pi.l%p
35 The details of this secrecy have been well given by Tibri.

.. 86 Muir-gives the whole of these proceedings on pp. 126-26

. (1894 Edition). Also Ibn-i-Hisham, p. 166. Abul Fide, p. 202,

Ibn-i-Khuldun, p. 43. . )

87 With this object seventy-three believers journeyed to Mecca,
and in an assembly held at night on the same hill~of homage they
made a covenant with Mohammed.—Historians’ History of the
World, p. 117.
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a triumphant prince rather than a poor fugitive.** Muir also thus
draws the picture of the Prophet’s reception.

“The tribes and families of Medina came streaming forth,
and vied with one another in showing honour to their noble visitor.
It was indeed a triumphal procession. Around the camels of
Mahomet and his immediate followers, rode the chief men of the
city clad in their best raiment in glittering armour. The cavalcade
pursued its way through the gardens and palm groves of the south-
ern suburbs; and as it now threaded the streets of the City, the heart
of Mahomet was gladdened by the incessant call from one and an-
other as they flocked around: ‘Alight here, O Prophet! We
have abundance with us, means of defence and weapons and room.
Abide with us’ So urgent was the appeal that sometimes they
seized hold of Al Caswa’s halier. * Mahomet answered them
courteously and kindly: “The decision,” he said, ‘rests with the
Camel; make way for her; let her go free.” It was a master stroke
of policy. His residence would be hallowed in the eyes of the
people as selected supernaturally, while the jealousy which other-
wise might arise from the quarter of one tribe being preferred to
that of another would thus receive decisive check.”** However,
the camel halted at an open yard and the Prophet stayed with Abu
Ayyub whose house was the nearest. There he stayed in the lower
story for the convenience of those who used to visit him, and
‘dishes of choice viands, bread and meat, butter and milk, pre-
sently arrived from various houses and this hospitality was kept
up daily so long as the Prophet resided in the house.”**

Conquest of Medina by Al Quran

. Thus was Medina conquered by the Prophet. As he himsel{
said in a tradition ‘All cities or districts were conquered by force,
but Al Medina was conquered by the Quran.’*® And certainly it
was the Quran that conquered it. It was a conquest of heart
rather than of territory, and the means was the willing consent of
the people rather than the sword of the conqueror. And the Con-
tract, which gave this consent, had taken three steps in its fulfil-
ment.

42 Historians’ History of the World, p. 118, ’

48 Muir, p.164 (1894 edition). For further interesting details,
Tbn-i-Hisham, pp. 175-76; Ibn-i-Khuldun, p. 52: Abul Fida,
p. 300; Raugatus-Safa, pp. 250-51. ¢

44 Muir, p. 165; Rauzatus-Safa, p. 251. The Prophet lived in

this house for seven months,
> Al-Baladhouri, Futuhul Baldan (Hittis’ Trauslation), p. 21-
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In the first, the laws of Islam which were the Divine Laws of
Nature were explained and promulgated; in the second the repre-
sentatives of the two chief tribes entered into a definite covenant
of protecting the Prophet; and in the third, each citizen, nay every
child, of Medina welcomed the Prophet as their saviour.

Religiously considered, therefore, the Kingdom of God was .

thus established in a land of darkness and error, and heathenism
or idolatry vanished with the onslaught of the Light of Islam.

Socially and politically considered, the Statq of foture
with its state of war or, at least, of uncertainty and inconvenience
was done away with by the acceptance of the Laws of Nature,
ond the Contract with the Prophet at once transformed that
state into one of Civil Society.

“In the State of Nature,” says Gibbon, “every man
has a right to defend, by force of arms, his person and
his possession; to repel, or even to prevent, the violence
of his enemies, and to extend his hostilities to a reasonable measure:
of satisfaction and retaliation. In the fred society of the Arabs,
the duties of subject and citizen imposed a feeble restraint; and
Mahomet, in the exercise of a peaceful and benevolent mission

had been despoiled and banished by the injustice. of his country-.
men. The choice of an independent people had exalsed the fugi.

tive of Mecca to the rank of a sovereign; and he was inuested,wjt :
the just prerogative of forming alliances and of waging offensive
or defensive war.”*°

The City State of Medina o

Thus if the City State of Medina was the Kingdom of God
in one sense and the Prophet was the Vicegerent of God in that.
Divine Kingdom, it was also in another sense a true state of the
people created by the people themselves, and the Prophet was an
elected sovereign of a sovereign people.

To summarize the whole of our survey, we may now say that:

1. The state of Nature in Medina also was d state of' War
but immediately at the time of the First Contract,
there was apparent peace, and therefore, it most truly
resembled Locke’s picture of the State of Nature.

9. The laws of Nature—of Islam—brought the indivi-
duals together into a Contract (with God); that is,
they accepted Islam and hence a Community of Mus-
lims was created, though that community was not yct
organic in nature,. : :

46 (3ibbon, pp. 358-69,
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3. The absence of a well-known authority or Judge was
then provided for by the Second Contract with the
Prophet, and this Contract was then ratified by the
whole community. This was a Governmental Con-
tract. 'The Prophet thus became an elected chief of

a people and he appointed their own leaders to look
after them.

How the Second Contract resembles the Contract of
Hobbes

After this, we may now compare the character of this Second
Contract from the point of view of Political Philosophy. From
what we see of the addresses of Abbas, Baraa and the Prophet,
it becomes quiie clear, that while Baraa pledged to protect the
Prophet with life and property, the Prophet himself (in the worldly
sense) promised nothing. That is, the Prophet in the literal sense
of the Contract of give-and-take, was not a party to the Contract
and the Contract was only one-sided. This means that after the
Contract, and after its ratification by the people of Medina they
got pledged to protect their elected ‘Sovereign’ and they had agreed
to obey him in everything. From this point of view, it becomes
clear that this Second Contract resembled the Contract of Hobbes
in which the Sovereign had promised nothing and vet he was to be
obeyed absolutely. There was to be no rebellion because it would
again result in the State of Nature from which they had run out
for the law and the religion of peace.

Would it then bhe too fantastic on my part, I
again ask, if Hobbes (as well as other Social-Contract writers)
had this condition of Arabia in view, and that they were

only interpreting things and events which were already
past history? ,

Another Interpretaion in Locke’s Sense

Besides this interpretation, there can be another interpretation
of this Second Contract in the sense of Locke, if we take into
account _another ‘report’ regarding the proceedings of that con-
tract.  When that contract was going to be made Abul Hashim (one
of those present) said to the Prophet, “O Apostle of Allah, between
us and the Jews there are treaties and alliances, but if we hreak
them, and Allah the Most High grants thee victory, thou wilt
possibly rejoin thy tribe, and abandon us to our foes.” His Lord-
ship smiled and said, “Blood is blood, and destruction is destruc-
tion. You are mine and I am yours. I shall fight those who fight

SOCIAL CONTRACT OF TIE ISLAMIC STATE 301

you, and make peace with those with whom you make

peace.”!" . «
Thus it is clear, that if after the First Contract at Akaba, the
Muslim Community was created in Medina (this resembles the
Sacial Contract of Locke), by the Second Contract a governmenial
Contract was made by which the .Prophet became the chief
authority of the City-State of Medina. In one pomnt more, the
resemblance of the events in the Second Pledge can be made with
those on which Locke’s Contract was based. It is argued at

X e
e e
& and then their

notables of London). The Prophet was
Medina and he was called by 73 men to theif
contract or pledge was kept up by the peoplg

Second Contract in Locke .

This Governmental Contract in Medina ¥
the Second (Governmental Contract) in Lock.
agree as to the making of a Second Contract in

hatically asserts (and I think he is '8 3
i\:aggll;'ana:;n fontra':t ?n Locke—the Social Contract which, creates
the community. He observes ‘it has often been said that Loqke
represents the relation between the cobmunity and. the I_Ii_\:at'mtwg
as one of Contract,” the ‘original contra?t""bethen ng an
people * of the famous convention res.ol.utl.on gf. 1689. Tl})us may
not be very far removed from the spirit of his doc(tirm}«:, nt it is
doubly wrong as to the letter.  For, on the one hanh., the a}?plomt-
ment of the Executive is appareptly conceived by | im as be gng-
ing normally not to the community, but to the Legislature. And,
on the other hand, what is far more important, };e never }(:‘mf uts};as
the term Contract to describe the instrument from whic e

Executive derives is authority. It is always a trust, or a fiduciary
trust.'*®

1

+1 Rauzatus-Safa, pp. 229-30. Also Tibri (Hyderabafi)', P

117, - -

' : to
48 Vaughan, p. 145. Also see Lord, pp. 63-64: ‘He appears
think though he I(;oes not say so quite explicitly, that it lglests ug)ox;
two contracts. The first puts en to State of Nature and erec ?itéf
Civil Society in its place: by the ‘seeond that Bociety: delegates 1 :
sovereignty, to certain persons, namely, the,'King, the House o
Lor'ds,"é,ng' the House of Commions in order,that théy may ecarry
into effect 2119. ovisions of the Original Uontract. TLocke thus
revives, in all g:aential‘ respects, the doctrihe oi"‘A'ith 3 1‘113_‘”‘a1}d
Milton. The first Contract founds a Society and the Second

F. 10
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Hence, if according to this argument there is only one contract
in Locke, the two contracts in Medina bear resemblance to the two
Contracts in Milton and Althusius and.other anti-monarchist
writers though the purpose of their contracts was not the same.
But the Social Contract of Medina does not fully accord with the
First or Social Contract of Althusius or Milton for in them even
the king was a party to the original Contract (which is of course
not true of Medina, for the Prophet was still in Mecca when the
Social Contract was made in Medina). Hence the two Contracts
of Medina wholly and fully accord with the framework (and not
the spirit or purpose) of the contract theory as it was stated in
Vindicia Contra Tyrannos which was formerly ascribed to Brutus
or to Langnet, but is now understood to be the work of Mornay
(1579). Mornay in this book has two contracts:

1. The First Contract is between God on the one side and
people and their ruler on the other side for maintenance of true
religion. Tt was upheld by the state in return for the protection
and favour of Almighty God.

2. - The Second Contract is between ruler and subjects to
preserve and protect the natural rights of subjects in return for
their loyal support of the Prince.

How the Contracts in Medina Resemble the Contracts in
Yindicia Contra Tyrannos

The first of these contracts is true of the Social Contract of
Medina also for the people whose representatives had already
accepted Islam at the hands of the Prophet himself had now
accepted Islam at the hands of Musab who was the represemaﬁve
of the Prophet at Medina. This was certainly a Contract of the
ruler and the people with God to maintain the right religion what
was Islam. The Second Contract was made by the Prophet with
the people’s representatives and when he reached Medina the
whole Muslim Community ratified the ‘bait’ (pledge or contract)
that had already been made and the Prophet declared, as has been
already noted above, that he was heart and soul with the people
of Medina for they had declared to support him in thick and thin
and he was also prepared to fight with their enemies as his own
enemy. '

Social Contract ‘A Historical Reality
Thus from the above account of the Coptracts at Medina it is

—

insﬁitutgs a government. The first is the Social Contract, the
second is the fundamental Taw of the State.”” See also Willough-
by, The Ethical Basis of Authority,
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clear that the Social Contract theory is not a mere fiction: it is a
historical reality and Ancient Arabia was the scene of. such
contracts even in the making and the construction of the state 1tsqlf .
The coniracts in Medina do explain not only the ongm.of Civil
Society in Contract but also of its govern_ment. Contract zn.lslarn,
therefore, is a reality and not a mere fiction or only a mere idea of

reason. o
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accepted by the Governor; and the Governor will have the ordinary
constitutional right of dismissing a Minister whose policy he
believes to be seriously at fault or out of accord with the views of
the Legislative Council.” The Commitiee further desired that the
Ministers should act in concert together. The Reforms of 1919
embodied in the Government of India Act, 1919, gave effect 0 the
mnajor recommendations of the Joint Committee. In Madras the
principle of joint responsibility of the Ministers to the legislature
was adhered to. In the United Provinces, one Minister was
actually forced to resign when the Legislative Council censured
him even though he enjoyed the confidence of the Governor.
There is, therefore, no denying the fact that the 1919 Reforms had
as one of their bases the responsibility of the Ministers to the
Legislature.

The Statutory Commission recommended the abolition of
dyarchy in the Provinces and its introduction at the Centre. The
whole scheme of government contained in the Provincial part of
the Government of India Act, 1935, rested on the principle of
Provincial Autonomys, i.e., complete independence to the Provinces
of the control of the Government of India in all provincial matters,
save the Governor’s responsibility to the Governor-General in
matters wherein the former acted in his own discretion or indi-
vidual judgement. This also involved the collective responsibility
of the Provincial Ministers and their dependence on the will of
the Provincial legislature. We revert to this subject later.

. Meaning of Responsible Cabinet Government in the United

Kingdom ‘

As is well known to all students of constitutional law, the
Cabinet system of government originated in the United Kingdom,
but not al one particular time or through apy particular parlia-
mentary statute. It is the_ result of a slow .evolutionary growth
extending over centuries, and 1s largely based upon conventions of
the constitution. The King still retains the legal right to appoint
.and dismiss his Ministers, but it will be highly -unconstitutional if
not illegal of a King to dismiss his Prime Minister who enjoys the
confidence of the House of Commons. We may here rely upon
what great constitutional authorities on the subject hold.

Speaking of the dismissal of Fox by George I1I in 1784 and
the dismissal of North by William' IV, Dicey says that the former
was an appeal frgm “the sovereignty of Parliament . . . ., to the
sovereignty of the people ” and the latter amounted to the King
trying to know if the House of Commons reflected the will of the
electoratc. In none of these cases did the King enforce his own
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Y ystad . D oo On both
will and pleasure in dismissing his Prime Mmlster‘: oth
occasions tr})le pleasure of the newly elected %ouég ‘gf ?i]lergoir;:
prevailed, and this conclusively prov.ed that the ?t hﬁewa it
office during the pleasure of Parliament, i.€., c\f the House o
Commons which in its turn depended on the will of the ehecC te.
Dr. Herman Finer thus speaks of ﬁg .re:tlanon?:a}f:éwgfg wtn eth;'? s .

: iriet: “Ministers are Ministers o , \
?l?e(; t::e (f:gi):::Hy appointed and dismlss’abl-e(by thelgrown. %\;;
this action. is hardly more than formal and’symbolic. . . .

Crown appoints, but it does not choose; it dismisses, but it does - -

ntrol: nor does it determine the occasion for dismissal
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i carent. and this body, to which a large sphere
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test of “respousibility o Ministe'rs,”-l I?rof..lfaskl, spea 1‘1‘1g1t (;s
the right of the’ Crown to d1.5m15§ his ministers, sa}}rls, i
impossible to suggest that the rlg}}t is obsolete even 1 olug ,ene:
Prof. Keith puts it, the ¢ power exists only for wise e.mphoytrﬁ ot
in grave ciroumstances.” But the prqble‘rp; ‘hergv is t a(; ?d

¢ gravity * and “wisdom | are matters that the Kirg thust decide

- B e do dosis At once to link' his fortunes with: those of 'the - .-

arty he summons to office . . . . And disn‘%sgﬁ‘f ig the ‘:x_?qo?'é
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it into a party of the King’s friends. ¢ defeat
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Eonszquenées of such a defeat would be necessarily momentous.

And referring. to the crisi of 1936, Prof. Laski says that if the

in appoi \ s his
i . > cod Baldwin and appointed Mr. Attlee as hi
Ilss?rﬁehltﬁn(ii;:g: Siie would haye followed that whenever the King did

/ is ministers’ advic itled
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7 as

SE D TR o reisé of this power in practice ‘as
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I Theory,f&"?;ra;tiae '_al?ﬂoct‘é""n;Gowrmnent, pp- 953-5‘%. o
2 Parliamentary Gewernment in. England, pp. 413-14, i
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ministry, for the alleged dismissal of Lord Melbourne in 1834,
has been shown by the actual correspondence to have been merely
the acceptance by the King of a suggestion of resignation. The
legal power is unquestioned, but its use would be as revolutionary
as the refusal of assent to legislation which has been in abeyance
since 1707. If ministers possessed a majority in the Commons
when dismissed, a dissolution would be necessary if the new
ministry were to be able to carry on, and the general election
would become a contest between the Crown and the people, with
results disastrous to the State and the monarchy alike, If
ministers are in a minority in the Commons, the Crown can leave
it to the House to force their resignation of office, and the reduc-
tion of the duration of Parliament to five years assures the
electorate control over their representatives. On one condition
only could the power to dismiss properly be exercised, namely,
that a ministry, with a majority in the Commons, but unpopular
in the constituencies, insisted on legislation to extend the life of
Parliament, thus over-ride the electorate.”®

It was in December 1834 that the King dismissed the
Melbourne Ministry. Peel was at that time in Ttaly and on his
return he accepted the invitation of the King to form his ministry,
and in doing so he assumed responsibility for the action of the

Sovereign. In defence of his assumption of office, Peel thus.

expressed his views in the House of Commons on 24th February,
1835: “I stand here as the Minister of the Crown—placed in this
situation by no act of my own—in consequence of no dexterous
combination with those to whose principles I have been uniformly
opposed, . . . . I stand here in fulfilment of a public duty, shrink-
ing from no responsibility, with no arrogant pretensions of defying
or disregarding the opinions of the majority of this House, yet
still resolved to persevere to the last, so far as is consistent with
the honour of a public man, in maintaining the prerdgative of the
Crown, and in fulfilling those duties which I owe to my King and
to my country.”  Peel took upon himself the fullest responsibility
of the dismissal by the King of the previous ministry when he said,
“T am, by my acceptance of office responsible for the removal of
the late Government.” He explained this point in these words:
“But, although T have not taken any part in procuring the dis-
missal of the late Government, although I could not, from circum-
stances which are notorious to the world, hold communication

———ee

15-"577:0 Constitution, Administration and Tlaws'of the Empire,
p. 165, .

(. 8. Emden), p. 16,

+ Selected Speeches on the Constitution,  Vol, T (edited b,v#
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with any of those with whom I have now the honour to act, much
less with the highest authorily in the State, as to the propriety or
policy of that dismissal, still I do conceive that by the assumption
of office, the responsibility of the change which has taken place is
transferred from the Crown to its advisers . . . .”” It must,
however, be remembered in this connection that it was to a Parlia-
ment, which came into existence after a Dissolution resulting from
the dismissal of the Melbourne Ministry, that Peel was speaking.
Hence the circumstances of the case conclusively establish that the
dismissal followed by a Dissolution of Parliament indicated that
the King really appealed from the House of Commons to the
electorate to find a reasonable ground for his action. The King
did not substitute his own pleasure for the pleasure of the House
of Commons or ultimately of the electorate in relation to the
formation or continuance in office of a ministry.

It is thus clear that in England the Cabinet remains in office
during the pleasure of the House of Commons and not during the
pleasure of the King. The whole responsibility has in fact been
shifted from the King to the elected representatives of the people

who are the political sovereign. A dismissal of a Ministry by the

King on .the ground that: the Prime Minister does.not enjoy the
confidence of the King would amount to a glear violation of the
constitution. ' :

The Relation between the Governor-General and his Prime
Minister in a Self-Governing Dominion )
The constitutional practice obtaining in the Self-Governing
Dominions in respect of the relations between the Governor-General
or Governor as representing the King, and his Ministers is but a
replica of the British practice. Section 9 of the British North
America Act, 1867, stated that “The Executive Government and
authority of and over Canada is hereby declared to continue and
be vested ih the (,1)ueen,” and Section 11 of the Act established a
Privy Council styled # the Queen’s Privy Council for Canada” to
aid and advise in the government of Canada. Dufing the 75 years
that have elapsed since the passing of this Act, the Governor-
General has been acting as constitutional head of the Bominion
allowing his Ministers to exercise the same authority in and over
Canada as the British Cabinet exercises in and over the United
Kingdom. - Similarly in the case of the Commonwealth of
Australia, Section 61 of the Commonwealth of Australia Constitu-
tion Act vests the executive power in the Queen and this power is

s Ibid., p. 17.
F. 11



310 B. M. SHARMA

exercisable by the Governor-General as the Queen’s representative.

Section 62 of the Act says: “There shall be a Federal Executive
Council 10 advise the Governor-General in the government of the
Commorwealth, and the members of the Council shall be chosen
und summoned by the Governor-General and sworn as Fxecutive
Councillors, and shall hold office during his pleasure.” In the
Australian States, the heads of Government are Governors who
represent the King, and are advised by an Executive Council whose
members are appointed by the Governor and hold office during his
pleasure.  According to Section 8 of the Union of South Africa
Act, “The Fxecative Government of the Union is vesied in the
King, and shall be administered hy His Majesty in persou or by a
Governor-General as his representative.”  And Section 12 of the
same Act states:  ““There shall be an Executive Council to advise
the Governor-General in the government of the Union, and the
members of the council shall be chosen and summoned by the
Governor-General and sworn as executive councillors, and shall
hold office during his pleasure.”

We thus see that the legal phraseology used in the constitu-
tions of the different Self-Governing Dominions is the same and the
Executive Councillors hold office during the pleasure of the
(;overnor-General or the Governor as the case may be. In all of
them the executive government is conducted acc‘ording to the
principles of responsible government, Sir Samuel - Griffith
expresses his notion of responsible government in these words:
“The system called Responsible Government is based on the notion
that the head of th_e State can himself do no wrong, that he does
not flo any act of State of his own motion, but fr)"o’ws the advice
of h}s ministers, on whom the responsibility for acts done, in order
to give effect to their volition, naturally falls. They are therefore
called Responsible Ministers. 1If they do wrong, they can be
punished or dismissed from office without effecting any change in
the Headship of the State . . . . The effect is that the actual
government of the Stale is conducted by officers who enjoy the
confidence of the people.” Messrs Quick ard Garran, commenting
on Section 62 of the Commonwealth of Australia Act, say, “Whilst
tl‘le Constitution, in Sec. 61, recognises the ancient principle of the
Government of England that the Fxecutive power is vested in the
Crown, it adds as a graft to thal principle the modern political
institution, known as responsible government, which shortly
expressed means that the discretionary powers of the Crown are
exercised by the wearer of the Crown or by its Representative

B e TR

¢ Notes on Australian Federation, 1896, pp. 17-18.
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according to the advice of ministers, having the confidence of that
branch of the legislature which immediately represents the people.
The practical result is that the Executive power is placed in the
hands of a Parliamentary Committee, called the Cabinet, and the
real head of the Executive is not the Queen but the Chairman of
the Cabinet, or in other words the Prime Minister. There 1s
therefore a greal and fundamental difference between the tradi-
tional ideal of the British Constitution, as embodied in Sec. 61,
giving full expressién to the picture of Royal authority painted by
Blackstone (Comm. L p. 249) and by Hearn (Govt. of Eng. p. 17)
and the modern practice of ihe Constitution as crystallized in the
polite language of Sec. 62, “there shall be a Federal Executive
Council to advise the Governor-General in the Government of the
Commonwealth.”? - '

Tt is in this very sense of responsibility that constitutional law
has developed in the Self-Governing Dominions. An example or
wo will make this abundantly clear. It was in November 1916
that Mr. Holman, leader of the Labour Party in New South Wales,
wanted an affirmative vote for a proposal of conscription for war
overseas, a measure for which had been introduced into Federal
Parliament by Mr. Hughes, the Labour Prime Minister of the
Commeonwealth, and was subsequently referred to a popular vote.
Mr. Holman was opposed by a majority of his party in the Btate
legislature but with the support of Mr. Wade, the Opposition
Leader, and the Opposition Mr. Holman got his view endorsed by
the legislature. Sir Gerald Strickland, the Governor of New
South Wales, refused to communicate with Mr. Holman on the
ground that the latter was commissioned to form a Ministry
because of his leadership of the Labour Party and as he no longer
enjoyed its confidence his commission came to an end, and he must
return his commission. Mr. Holman refused to comply and
appealed to the Colonial Office against the Governor’s action. As
a result the Governor was recalled.  Although at that time Prof.
Keith took up cudgels on behalf of Sir Gerald Strickland, he
pointed out that the Governor could ask the Ministers to resign if
in his opinion they did not represent the popular will. Thus it
was affirmed that a Governor could not substitute his own personal
will for that of the legislature or of the electorate.

Nearly sixteen years later, another Governor of New South -

Wales, Sir Philip Game, dismissed Mr. Lang the Premier and his
colleagues from office, on May 13, 1932. Mr. Lang, the leader

-

7 Annotated Comstitution of the Jdustralian Commonwealth,
p. 703
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of the Labour Party in the State legislature, opposed the measure
of the Commonwealth Government under Mr. Scullin the Labour
Prime Minister, to pay interest to British bondholders until Britain
had dealt with the Australian overseas debt in the same manner
as she settled her own foreign debt with America. Upon this the
Commonwealth Government issued Proclamation No. 42 of 1932
directing officers of the State receiving revenues of a certain
character 1o deal with the moneys in the manner directed by the
Federal Chancellor. Mr. Lang, thereupon, on April 12,
issued a circular to all State Depariments to carry on f{inancial
lransactions in a prescribed manner, the effect of which was to
prevent the Federal Government f{rom seizing upon the State
revenues and thus to avoid payment of the debt interest. This
brought Mr. Lang into direct conflict with the Governor who
insisted on the Premier carrying out the instructions of the
Commonwealth Government in regard (o payment of the interest.
The Governor, after interviewing the Premier, wrote to him:
“The position as 1 see it is that Ministers are committing a breach
of law. . . . If Ministers are not prepared to abide by the law,
then I must state without any hesitation that it is their bounden
duty under the law and practice of the Constitution to tender their
resignations.”  To this the Premier replied, “ If your letter of
today’s date means that you are requesting the resignation of
Ministers, you are hereby informed that your request is refused.”
Upon this the Governor wrote to the Premier asking him either to
withdraw the circular or to resign, saying, “I feel it my bounden
duty to inform you that I cannot retain my present Ministers in
office, and that 1 am seeking other advisers. I must ask you to
regard this as final.”"" In this way the Lang administration was
dismissed. The Governor sent for Stevens and asked him to form
his Ministry. Mr. Stevens did so, but as his supporters numbered
only 20 in a house of 90 against Mr.. Lang’s 55 supporters, he
requested the Governor to dissolve theazgusc and order fresh
elections. In the new elections, Mr. Stevens obtained a majority.

This constitutional event evoked considerable interest.
While Sir W. Harrison Moore endorsed the action of Sir Philip
Game, Prof. Keith said, “I regret that Sir Harrison Moore should
have lent his authority to a suggestion that it would be constitu-
‘tional, and indeed proper, for the Governor of New South Wales
to exercise the Royal prerogative and dismiss the Lang Ministry

# Evatt, The King and His Dominion ém;wno*rs, p. 164.
o Ibid., p. 164. :
10 Ihid., p. 165.
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. .. .” Prof. Keith stated clearly that the glismissal of-.a. Premier
by a Governor “would be justifiablé’ only if the Governor had a
full assurance that the Premier had ceased to represent the people’s

wishes, and that the Governor’s action would be endorsed by the
election which would follow. If this was not the case the
Governor’s position would be impossible. Mr. Evatt alﬁo
clearly states that “It can hardly be accepted as correct that the
Sovereign or his representative may at any iime dismiss a 1\33n1st;y
possessing the confidence of Parliament and force a disso lti
tion. . .12 1In all similar cases it has been‘establlshed beyon

all doubt that responsibility of the Ministers is to the leglsla:tux;e
or in the final analysis to the electorate and that the King’s
representative can exercise, if and wher} he S0 exercises, tile
reserve power of dismissal when he follows up this dismissal by

an appeal to the electorate.

The Purpose and Spirit of Provincial Autonomy under
Government of India Act 1935

To come back to our main theme, the Goxfernment of India
Act, 1935, made a great change in the constitutional status of t.he
Governors’ Piovinces vis-a-vis the Central Government of Inqla.
It gave to the Provinces a status of full 1qdependen(§e of putende
control in all provincial matters excepting those in which the
Governors were given special respon.slbll.ltles, in whtch case they
are to act in accordance with the directions of the Vlceroy“and
Governor-General. Section 49(1) of the Act lays down: “The
executive authority ofi a Province shall be exercised on behalf of
His Majesty by the Governor, either dlrf;ctly or through ogicers
subordinate to him. . ..” And Section 51(1) says: “The
Governor’s ministers shall be chosen and summoned by him, shall
be sworn as members of the council, and shall hold office durmgl

is pleasure.”
his p}I‘he language '0&&?’(3531 sections is practically the same asvthat
of corresponding sections:af the Dominion constitutions of (_]am_;da,a
Australia or the Union of South Africa, and of" the constitutions
of the Australian States. But what about the interpretation and
spirit of the same? Here is the answer to the question in the
words of Mr. L. S. Amery, the Secretary of State for India. He
said: “India was by the Act of 1935, given a Federal Constitu-
tion, under which the eleverr provinces enjoyed complete demo-
cratic government over all subjects . . . . Four of these provinces
»

1 [bid.; p. 169. ?
12 Ibid., p. 166. o ‘
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are living under that democratic system today.” 'This was said
after the Congress Ministries had relinquished office in  1939.
Again, in an interview with Mr.'I5. D. Morrow, an American
publicisi, Mr. Amery recently said, “Five years ago 11 provinces
of British India were indeed given all the powers of self-
government, which are enjoyed by your state governments.”"”
These statements of the Secretary of State for India imply two
things, viz,, the provinces under the present system enjoy full
democratic government in which the will of the representatives of
the people prevails (for how else can a system be called com-
pletely democratic unless the people  directly or through their
representalives  conlrol the exeeutive?), and that the autonomy
enjoyed by the provinces is complete and the provinces are as
independent—at least in regard lo the whole provincial adminis-
tration—as the States in the U.S.A. The latter interpretation
then necessarily implies that the Viceroy and Governor-General
cannot force his will on the provincial executive. According 1o
Section 49 of the Government of India Act, 1935, the Governor
exercises his executive power in a Province as a representative of
His Majesty, and must, therefore, do s0 in the mamer in which
His Majesty’s representative does it in any Dominion or part state
of a Federal Dominion. Unless the Governor acts as merely a
constitutional head of the provincial administration, the definition
of responsible government as given by all distinguished authorities
including Sir Samuel Griffith cannot be understood to apply to the
Indian Provinces. The Act of 1033 being a sequel to the system
introduced by the Reforms of 1919, the responsibility of the
Ministers is to the elected legislature and not to the Governor as
representing His Majesty. In actual practice it is the pleasure of
the legislature, and ultimately of the electorate during which the
ministers are to hold office, and not during the pleasure of the
Governor, for if the latter were to substitute his own pleasure for
that of the legislature he would be involving His Majesty whom
he represents in political parties and political conflicts. Again,
the Governor represents His Majesty directly in the province and
is not to be forced in the exercise of his normal powers by any
order of the Central Government. The Provincial Ministers are
His Majesty’s Ministers to aid and advise His Majesty’s represen-
tative in the exercise of executive power in the Province. This is
the only interpretation of Section 51 of the Acl, consistent with
the intention of Parliament and the various pronouncements cf
British Prime Ministers, other statesmen and the King’s proclama-
tions.

13 The Indian Information, Vol. 11, No. 1u5, p. 871.
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is 1 | : ine the constitu-
It is in this light then that we have to examine t onstitu-

tionality of the dismissal of Mr. Allah Bux from the Prem;eés}h:{p
of Sind by His Excellency Sir Hugh Dow, tl}e Governor of Sind.
And why this dismissal? Mr. Allah Bux did not see eye to ey?
with those responsible for the present policy of the Covirnment ol
India in relation to the constitutional deadlock al%d t ebgenera
repression in the name of law and order. No doubt, evliy
political party in India and practically every thinking Indian as
demanded an early solution of the deadlock, but under one pretext

‘or another the British Government has deferred it in faet.

Mr. Allah Bux wrote to the Vice_roy_expressing .his f?ellpigs in t}};e
matter and in protest against the pthy renouncing h}s. tit (}s. H'e
also published this letter to ghe Viceroy without waltm§4.20r H;S
Excellency’s permission for it. On  October 10, lM N }?
Excellency the Governor of Sind granted an interview to Mr. Alia
Bux and handed him a message from His Excellency the Viceroy in
which the latter stated: “T have received your letter regarding the
honours that had been conferred on you and I observe with regret
the precipitate and discourteous way in wh}ch you have rgleaied
it to the press. I cannot accept the suggestions you maker in that
letter, which you must well know are without foundation. His
Excellency the Governor will communicate to you regarding t{}p
effect on your position of the decision taken.” The Governor
communicated the effect and it was that as Mr. Allah Bux no
longer enjoyed the Governor’s confidence and was, consequently,
dismissed from Premiership. Here is the Govt?rnment communi-
que issued from the Government House, Karachl., at 2-30 p.m. the
same day: “His Excellency the Governor of Sind has discussed
with Mr. Allah Bux his recent renunciation of honours and'the
reasons for the renunciation in his p}xbhshed letter. In the light
of that discussion he has had no option but to 1,nform Mr. Allsh
Bux that he no longer possesses the Governor's co’:}ﬁdence and
that he cantt6t in consetruence continue to !\olc% oiﬁcq. ‘{\“sked by
the pressmen, Mr. AllaH Bux said, “My dls‘gussal:hgd’ nbcmm%t;l
tion whatever with any constitutional issue.” In ﬂais covnn&Sh_::‘
it must be remembered that as Premier of Sind, Mr. Allah Bux,
unlike Sir Sikandar Hayat . Khan, t;ontmued to serve on the
National Defence Council, and also continued the p;‘e31dentsh1p.of
the Sind National War Front. He also did not refuse to-give
effect to Government of India’s instructions in the matter of war
or maintenance of peace. All this goes to §how -that. pohtitfal :
considerations, and not constitutional or leggl issues, Yrelghed with

14 (Yonstitution, Administration and Laws of the Empire, p. 15.
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the Governor of Sind in dismissing the Premier. Siv Ghulam
Husain Hidayatulla, whom Sir Hugh Dow invited to succeed
Mr. Allah Bux, did nol seek dissolution of the legislathie, as Lord
Peel did while succeeding Melbourne in England, and thus the
Governor clearly substituted his own will and pleasure for that of
the legislature or the electorate in determining whether Mr. Allah
Bux should cohtinue in office. Moreover the dismissal was the
effect to which His Excellency the Viceroy referred in his letter to
Mr. Allah Bux, and the Governor of Sind, in thus giving effect to

that effect, subordinated the provincial government to the will of the-

Viceroy, which 1s undoubtedly against the pronouncements of the
Secretary of State regarding the constitutional position of the Indian
provinces which he likened to the States in U.S.A. or as units
enjoying complete democratic government. Legally no doubt
Section 51 of the Government of India Act, 1935, empowers the
Governor to appoint persons as ministers to hold office during his
pleasure, but the legal right thus belonging to the Governor has
definitely to be understood in the light of the constitutional practice
operating in the Dominions and..in England. Speaking of the
position of the ministers even under the Reforms of 1919, Prof.
Keith observed: “In India, despite the transitional period, the
rule is already clear that ministers are responsible solely to their
legislatures. . . .” How much more ought these ministers to be
solely responsible to their legislature when Section 49 of the Act
vests the Executive Government in the Governor as representing
His Majesty the King,

The Sind Governot’s action finds a parallel in the history of
New South Wales. He acted almost as Sir Gerald Strickland, but
in that case Premier Holland appealed to the Colonial office and
Sir Gerald was recalled. In the ordinary course the action of Sir
Hugh Dow is not materially different from that of Sir Gerald, hut
in India the attitude of the British Government has been one of
promising the same treatment as is offered to the Dominions but
in practice not applying the constitutional practices of the
Dominions, which make the constitution in practice different from
the strict letter of the law.

In conclusion, then, it may be said that Sections 49 and 51 of
the Government of India Act, 1935, read in the light of the consti-
tutional practices and conventions existing in the Dominions and
England, make the Governor of an Indian Province, representing
as he does His Majesty the King, only a constitutional head of the
government to exercise his power in the way His Majesty does in
England or in any Dominion. The words * who shall hold office

_during his pleasure” occurring in Section 51 of the Act mean -
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i than what they signify in a Dominion. 11
1(13(2\}:;:50?2{1: eazrhll(:lsiin Province has only the legal right to appoint

jer but he has not the constitutional power tq

- dismiss a Premi r i
Olllba(sltlistﬁltle his own personal pleasure for the pleasure of the legisla
b

i rate who are, in the last resort,
ture or t.helple::;gegn()fagg }ff}r?gzotﬁe action of. the $ind Governm;i
the politica s}?‘t may ’&ppear to be in conformity .w1t¥1 the law gxil
however‘rmfmthe1 constitution, was nevertheless against the establ:\smi
the et o s and’ interpretation of responmb}e gove;nment J
o C0nvemm(r:lonstitutional. Section 31 read with Section }?9 gx{ﬁ
thereore "I::ial Governor the same right over and relatlonsh-\p 12(1
?I;eaMP;:;’;ters as any Dominion Governor possesses or as the King

possesses.

F.o12
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Ixpra & Freepom,* by I 8. Aemry.

This collection of the selected speeches of the Secretary of
State for India claims {o be ‘an exposition of a political philosophy,
as well as a vindication of the British policy in India.” ‘We are
charged,” says the Secretary of State in his own Foreward to the
h‘ook, ‘with professing to fight for freedom and democracy in
Kurope, while denying both to India.” ‘There is another charge
... - It is that we may be willing to-day to give freedom to
India . . ... But this is only the result of a belated recognition
of past error.” Therefore, ‘the mnderlying purpose of the speeches
included in this little volume was to answer to these charges.’ A
less assuming politician than the Secretary of State for India
wonld not have probably worried very much about the second
charge. England cannot be doing both at the same time, denying
India freedom and conceding it as well, whatever the reason. If 1t
could be demonstrated that England is conceding freedom to
India to-day, mo one here would hother very much whether she
was doing 1t as a natural outcome of her policy in India or as a
recognition of her failure in the past in dealing with the Indian
problem. As it is, Mr. Amery has blundered hopelessly in his
attempt at proving that, in principle at least, we have from
the very first encouraged India to look for self-government as her
proper and rightful destiny within the British family.” Whatever
else one may succeed in proving in one’s study of the British
rule in India, it would be impossible to prove that when Clive
and his immediate successors were making money out of promot-
ing -revolutions in Bengal, they were encouraging Indians to look
for self-government. In 1909 even a radical Morley had to assure the
Tords that the reforms for which he was trying to obtain their con-
sent were not intended to lead to self-government. Recently Profes-
_sor Coupland in his apologia for the Cripps Mission had to concede

that Sir Stafford Cripps by his explanation of the British inten-
tions towards India to-day ‘signed away the title-deeds of the
old British raj’ Mr. Amery would have heen, therefore, well
advised if he had said nothing concerning the British policy in
India in the past rather than fly in the face of accepted facts.

, A former British Prime Minister is reported to i
**The recipe for an Englishman is to av-(yidI logic :.nd hg'?)wsatl -
hide of a rhinoceros.”’ .It i8 probably this admixture which pre-
\'G.er'lts Mr. Amery and his like from realizing that the more they
h‘_\ to prove that England has always been preparing India for
freedom and democracy the more they succeed in becoming sus-

Efct in the eyes of Indians in regard to their present intentions.

* Oxford University Press, pp. 128, Rs. 3.
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The Cripps Declaration realized the fact when it took notice of
the ‘anxiety’ felt in England and India, ‘as to the fulfilment of
the promise made in regard to the future of Indis.” Sir Stafford
(ripps had, at least, the courage to advise all to forget the past.
Not so Mr. Amery. It is true that the British avoidance of logic
has always compelled successful political revolutionaries in
England ‘to prove the pedigree of their liberties’ and to present
them ‘as an entailed .inheritance derive from their fpre\fathers..’
Mr. Amery subscribes to this fictitious view of English consti-
tutional development in his speech on the Magna Charta and else-
where. This is excusable in a politician’s trying te reassume
Conservative audiences in England. But before these speeches
were, published in India, their effect on less illogical and thinner
skinned readers in India should have been calculated. As it is
to Indian readers the repeated emphasis on British achievementx
in India seems to be irrelavent to the matter at 1ssue.
Mr. Amery’s explanation of the British policy during his
tenure of Office has by now lost all interest in India. Many
things which Mr. Amery told his English audiences in 1940, 1941
or even in 1942 could not be done in India  for one reason or
another. Sir Stafford Cripps quietly promised to do long before
this book was published. Questions which Mr. Amery insisted
should be left to England to solve, Sir Stafford Cripps made sub-
jects of a'tréaty between England and a Constituent Assembly in -
ndia. The laboured performance of MF. ‘Aniery ‘on “behalf of
certain ‘interests’ reads farcical now in thé light of the Cripps’
Declaration. The comprehensive definition of British obligations
in India and the contention that their  continual discourage by
the British Government in India would constitute no diminution
of the Dominion Status seem to be yet another illustration of
the British avoidance of logic. Mr. Amery has indulged in u
good deal of kite flying by exhorting Indians to throw over-
hoard whatever they have learnt of parliamentary government
under British tutelage and try other forms of democratic order.
1§ it is all because Mr. Amery has made the astounding discovery
that ‘franchise itself is not freedom, nor is mere majority rule
true democracy’, we would only suggest to him to start setting up
his “true democracy’ in England first. A good desl of mud flinging
on the Congress ministries in various provinces may prove
pleasant reading to & very limited section ‘wf Indian readers, but
Mr. Amery forgets the inconvenient truth that if the record of
Congress ministries be held responsible for Muslim fears to-day, .
the British Governors of the Congress provinces—and therefore -
.he Secretary of State—cannot be exonerated for their failure to
protect the Muslim minorities.. It is often forgotten that party
propaganda need not always be taken seriously. The Muslim
League condemnation of the Congress rule is by no means either
more comprehensive or devastating than Mr. Gladstone’s con-
demnation of Disraeli’s policy in the seventies of the last cen-
tury. Muslim suspicions and fears of the Congress do not much
exceed—if they do at all—the Unionist fears of the Liberals bent
upon granting Home Rule to Ireland in the first quarter of the
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nineteenth century. A through Mr. Amery’s account of ludm.'n
War effort he fails to realise what a study of the Mesopotamia
Commission Repori—otticial document and not a Congress publica-
tion-—would have easily told him that a Government of India out
of touch with the aspirations of the vast majority of its subjects
can never do as mueh for winning  the war as it is potentially
capable of doing. Mr. Amery might ridicule the suggestion ‘that
millions of arvmed and trained warriors could be stamped out of
the ground overnighi by some political declaration,” yet histor)
knows no stouter defender of a country than those having a faith
to fight for. The story of the Russian resistunce lo German ag-
gression to-day should act as an eye-opener to Mr. Amery. We
need not quarrel with Mr, Amery in his praise of either the 1dle
of the National Defence Councail  or the expanded FExecutive
Couneil, of the Viceroy. Both have as yet to prove that they play
any important part even in organizing war efforts in ludia. 1t
needed a Grady Mission from that U.S.A. to suggest that over-
hauling of Indian industrial organization which should have been
attempted long ago with popular support but which should have
been initinted ut least when the Executive Council expanded the
Detence Couneil was set up—if either of them was worth anything.
Mr. Amery has also forgotten to take notice of the fact that
the ‘patriotic Indians’ drawn from various political parties to the
Executive Council have been disowned by their parties in the
Legislutive Assembly aud have not yet been able to agree even ou
their proper place in the governmeut of their country.

If British policy needed a champion in India to-day, clearly
the Secretary of State for India wus not the man for the task.
This collection of his speeches  meant  primarily  for Knglish
audicuees would serve no useful purpose in India (.‘;;cept that of au
inconveuient record. ' .

Srt Ram SirapMaA.

(IxrorD PAMPHLETS ON INnDiaN Arraips.

The Oxford Pamphlets on World Affairs provided an excellent
seriex for enlightenment on prohlems of world interest; but this
new vewnture to provide a hackground of reliable  information,
based on faects and the considered opinion of specialists on various
subjects connected with Indian Miaivs will be even more weleome
at this time. ' ‘

The first number i the series is, appropriately enough, on
the Cultural Buckground. Tt is a symposium of five contributions
representing the five major religious communities in India. The
immediate solution to the religiolis tangle in India seems 1o lie
(says Sir Abdul Qadir) “iv a frank recognition of existing diffe-
rences, and a serions effort to minimise them, and to accelerate the
process of fusion of cultures.” though each religion may contribute
to some valuable aspect. Eventually however Sir 8. Radha-
krishnun and Me. R. P Masani see liope for the future in a world
religion—the religion of Humanity.
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The Keonomic Background is nexi counsidered by economists
of the rank of Dr. K. T.gShah, Dr. P.J. Thomas, Mr, J, C,
Kumarappa, Sir Datar Singh and Sir  Jehangir Coyajee. )_The
findings of all these experts indicate the increasing poverty of the
country and a sinking standard of living which hits the poverty-
stricken masses hardest. Bach of the writers suggests one or more
methods of relieving the distress and putting India on her feet
cconomically,—runging from Industrialisation, reform in the
Iinaneial and Currency. policy, improvement in agriculture, dairy
farming and marketing, and the revival of cottage industries,—
which might be fused into a future many-sided Plan.

Sardar K. M. Pannikar has put out in pamphlet ¢ an exceed-
ingly ‘well-considered exposition of the problems whirh face_the
Indian States on the one hand, and British India with regard to
the States on the other. He is to be congratulated on his broad and
svmpathetic treatment of a subject on which few people can claim
sueh intimate knowledge tempered by such balance of outlook.

Mr. A. Appadorai tackles the problem of adapting Democracy
to the range of needs in India. He traces the steps already taken
along tho demoeratie path,,and outlines a tentative plan for
extublishing and preserving what might be called a representative
government in a country where the difficulties of representation
are colossal. A ' L b

Pamphlet 6.—Ceylou, by H, A. ¢ Hulugalle providesd
and balanced account of Ceylon and her relations with the x
land. Mr. Hulugalle gives full consideration to the history of
couniry and the nature of his people, and analyses the causes of
{he recent unrest and unpleasantness in  Indo-Ceylon relations.
ile concludes that the cultural, economic and political futuze of
Cevlon is bound up with that of the Mainland. S

In this age of transition when the rigid framework of caste
and joint family are bending and hreaking under the stress of
new economic influences, the need for thought on a mew Society
for India is essential. Mr. 8. Natarajan shows the gigantic
possibilities that lie before a Central Government that ¥s willing
and eager to undertake Social leglslatlon,_ to meet the requirements
of today, in his Social Problems, which is number 7 in this
Series. Y '

¥

R
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Opinions on the Indian Journal of Political Scjence

Sir Alfred E. Zimmern, P“’/CSSOT of International Aflairs, Um
versity of Oxford -~

T Dhave found a good dead of interest in the  first three
numbers . ... The periodical surveys ave most valuable and give a most
useful insight into the working of government in varvious provinces.”

*k 4 it .

Pandit Jawahar Lal Nehru, Allahabad (July 18, 19401 writes -

oo I seems to ome a very usetul Journal, attractively got up.
with worthwhile contents. 1t ceriuinly desorves suecess.”
g V * *

Ul Leader, Mlddeadwed (September 12, 93Y).

The Indian Journal of Political Science which is the quarterly orgun
of the Tndian Political Scienee Association, has & strone editovial board . . .
The issue for July-September contains scholarly  contributions by distin-
guished writors. .. There are well-written notes on eonstitutienal problems
and international aflairs, . g., constitutional deadlocks and conventions.
provineial finanees under autonomy, reform of the Covenant of the League
of Nations and various aspect= of the new constitutional machinery in the
provinces.  We congratulate the editor on the judicious selection and high
standard of the artielex. their eareful editing and arrangement and the neat
printing and get-up,  The Journal bids fair 1o be one of the most weighty
and most authoritative publications of its kind.

i * * * *

The spuitan Natiow, Palna t Seplember 15, 19349):—

The Journal is the first enterprise of its kind in thi~ country and
coutains valuable articles from well-known writers on and professors of
political science. . . ... We are sure that a Journal of this kind, with which
the names of 80 many prominent professors are associated, will be found
extremely useful by students of political theory and politieal institutions
in the country.. .

: . . . .

" ¥
'tfﬁiacim‘, 1'%’%(/0:‘ Sepl-Oct., 19349): -

cfitsenumber fully sBstaigs its reputations as onc of the leading

qugiferffes "in the country. Its bill of fare is of high standard and it
shildy I able to command a large circulation amongst students of

tic{l,‘fCig(:%S ?’l 5* . )

; Nutdpnal Herald, Lucknof (November S, 1939) :—

We weleome this appearanee of the Jownal w= o Jandmark in the
cvolgtion o _political sciongee in thi= country ... ... The subjects rangc
from WnternMenal . atkairs Lo provinciad autonomy and the growth of

i Vh“,in'“ﬂlc provinees.  FEqual attention iz paid to thtory
RS

A revolution Tes workers as well as thinkers, and 1t ix a good
sign that our professors are taking their proper place as moulders of
political thought and ux students of political institutions. There has
been a divorce between thought and action in India. The amateur has
had his say too much. Progress must be fed with clear tuinking and
clear expression; if not, it would lead to much slipshod work, The
spade-work of the American Revolution wsas done by political thinkers
and that is why America is now a demaeracy which, with all it« defects.
stands as a rock against time. That is a lesson for India, -
We commend this Journal to the student a¢ well as 10 the politicinn.

Jw. ’

s
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