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PREFATORY LETTER.

e N
TO THE RIGHT HONORABLE

MOUNSTUART ELPHINSTONE GRANT DUFF,
GOVERNOR OF MADRAS.

Ricar HonoraBLE Sik,

For some years past Mr. Nelson of the Madras
Civil Service has been engaged in promulgating
peculiar views in regard to Hindu law, and in call.
ing in question the administration of the Hindu
law by the High Court of Madras. His works show
that he is of opinion that, with the exception perhaps
of the Brahmins, there are no Hindus properly so
called in any part of the Madras Presidency, and
that probably only the Brahmins of the Western
Coast are real Brahmins; that Hindu law should
be administered to Brahmins alone, and that the
various customs of the other castes should be inves-
tigated and recorded, and a new law in fact should
be gradually framed for them; and this principally
on the ground that the High Court of Madras is
unwilling to recognize customs which are in dis-
accordance with the Hindu law.
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In his latest work, « A Prospectus of the Scientific

Study of the Hindu Law,” Mr, Nelson has reiterated

and expanded his views, and demands a Commission
to pronounce on enquiry whether the books ordi-
narily regarded as authorities on Hindu .laW in the
South of India, are or ever have been so regarded
by the people; and on its being ascertained as he
assumes it will be ascertained that they are not and
never have been so regarded, he proposes that the
Commission should at once set about enquiring
into and recording the customs of the various castes
and tribes of South India.

Mr. Nelson’s assumptions are in many respects ill
founded, and his statements of facts are often reck-
less and inaccurate, and the conclusions drawn erro-
neous. His opinions are however asserted with such
assurance and are so constantly reiterated that they
are almost certain to find acceptance with the half
educated portion of the population of Southern India.

They are calculated to create deep and widespread
doubt in the minds of the public as to the authority
of the decisions of the High Court, and to foster
litigation upon questions long deemed finally deter-
mined ; and thus to unsettle titles and depreciate
the value of property.

I would not be supposed to assume that the
Government of Madras would be induced to give
effect to the proposals of Mr. Nelson, but unless
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gome exposition of the unsoundness of his views be
put forward, there is reason to fear that a continu-
ally-increasing agitation of the public mind will
ensue, which will foment litigation and raise a serious
obstacle to the efficient performance of its duties by
the High Court.

The prospect of the release from all law, except
that of the individual will, has a great attraction
for the multitude, and this is what in his latest work
Mr. Nelson holds out. He advocates the enactment
of a short relieving and enabling Act. ¢ The desired
¢ gnactment should recognize and proclaim the
« general right of the Indian to consult his own
“ inclination in all matters of marriage, adoption,
¢t glienation, testation and the like.'”?

Fair criticism upon the administration of the law
by the Court would of course be allowed to pass
unnoticed, and even in regard to unfair criticism
it would be unseemly for the Court to enter into a
controversy with Mr. Nelson. But having in view
the mischief to the public interests which further
silence as to Mr. Nelson’s published opinions is
likely to occasion, I think an answer should be given
them. '

My long connection with the Court places me in
a peculiarly favorable position for explaining its
action on many of the points on which the adminis-

1 Prospectus of the Scientific Study of Hindu Law, P, 182.
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tration of the law is impugned by Mr. Nelson, and
of examining his opinions. With that object in view
I have thrown together the accompanying pages, and
?ope that in addressing you publicly, T am con’vey-
ing to the public my examination of Mri. Nelson’s
views in a mode as little objectionable as the oir-
cumstances will admit of.

.I propose first to examine a recent Pamphlet
by Mr. Nelson, therobject of which is to prove that
Hindu law never was administered to Hindus by
Hindus in the Madras Presidency, and that the
authorities on which decisions on Hindu law have
hitherto been founded, are no authorities at all for
this Presidency.

Then, I propose to examine the work published in
| 1877, in which Mr. Nelson directly attacks the
administration of the law by the High Court of
Madras on certain definite points, and asserts that

that administration brings in its train beggary and
ruin.

The Prospectus of the Scientific Study of Hindu
Law, published this year, enters more fully into the
matters discussed in the Pamphlet and the work
published in 1877, but in substance it is but
repetition of the facts and arguments put forward
in them, with the conclusion that a Commission
should issue for the double purpose of proving that
the Sanscrit law is of no binding authority in South
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India, and of recording the various customs of the
soveral castes and tribes with a view to the forma-
tion of a new code of laws for them.

My objecs will be to establish in the course of my
examination of these works, that the Hindu law is not
shown to be inapplicable to SouthIndia,and that facts
and probabilities point to its having been applicable.

That Hindu law embraces a recognition of customs.

That Hindu law is administered by the High
Court of Madras in so far as by the Civil Court’s
Act it is required to be administered. That, within
the same limitations, customs are recognized when
well proved. )

That the law of the Madras High Court for the
most part did not originate with that Court, but
with the predecessors of that Court, and the Judicial
Committee of the Privy Council.

That for the most part it is what is followed else-
where, and that the rules impugned are rules which,
with some few exceptions, where they did not origi-
nate with, are at least recognized by the other High
Courts and the Judicial Committee.

That where the Hindu law of Madras differs
from the law of other parts of India, there are
substantial grounds for the divergence.

That the assertion that the administration of the
law by the Madras High Court in the rules or prin-
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ciples specially attacked by Mr. Nelson has been
followed by disastrous consequences, is unproved
and improbable.

That the Commission demanded by Mr. Nelson is
not necessary or desirable. -

I have the honor to be,
Right Honorable Sir,
| Your most obedient Servant,

pe

L. C. INNES.

EXAMINATION OF

MR. NELSON'S VIEWS OF HINDU LAW.

In three successive publications Mr. Nelson has
insisted that the administration of the Law in South
India proceeds upon principles altdgether erroneous ;
that the Hindu law of the Madras High Court is
based upon a number of false principles, fifteen of
which he discusses; that Hindu law never was
administered in former times to Hindus by Hindus,
or at all events was not what is now administered ;
that Hindu law should be applied if at all to
Brahmins alone of all the populations of the Madras
Presidency, and possibly ought to be confined to
Brahmins of the Western coast; that the customs
of all the other tribes ought to be ascertained and
law administered to them in accordance with their
customs.

I propose to consider these views, and in doing so
to examine the Work published in Madras in 1877
and the Pamphlet published in London early this
year, and to glance at the Prospectus of the Scientific
Study of Hindu law also just published in London. -

I shall refer to these several works as * The
View,” ¢ The Pamphlet” and ‘ The Prospectus”

respectively.



indu Law at Madvas, by J. H. Nelson, M.A.,
Madras Civil Service

In this Pamphlet, Mr. Nelson undertakes to show
that whereas the High Court * professes and doubt-
% less desires to keep up, as required by the Civil
« Courts’ Act, the laws and customs of the tribes
« and castes subjected to its jurisdiction, it in fact
¢ imposes on them laws of its own making, and which
‘¢ until quite recently have not had force in any part
¢ of India.” To this end, he says, he shall endea-
vour to prove three propositions :—

1st.—That in ancient times Law, in any ordinary
acceptation of the term, never was administered to
Hindus by Hindus or others.

‘2nd.—That if Law was administered to Hindus in
ancient times, at all events it never was administered
in the kingdoms lying south of the Vindhya Moun-
tains.

8rd.—That if it was, it was not the law contained
in the Mitdkshara, and other books of the kind.

These are the three propositions by proof of which
Mr. Nelson proposes to establish that the High
Court of Madras, not only fails to administer the
law of the Presidency, but imposes laws of its own
making upon the peoples subject to its jurisdiction.

1 Tritbner & Co., 57 & 59 Ludgate Hill, London, 1881.
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Before approaching the examination of the evi-
dence offered in proof of these three propositions, it
will be well to examine the validity of the argument
employed.

Although Mr. Nelson proposes to prove three pro-
positions, it is apparent that if the evidence to the
first and second fail to establish them, he is content
to rest his case upon proof of the third proposition ;
and it will be sufficient therefore to put aside for
the present the two larger propositions, and confine
ourselves to a consideration of what the argument
amounts to in connection with the third proposition.

The argument is (major Premiss)}—The law
administered in the kingdoms lying south of the
Vindhya Mountains, including the area of the Madras
Presidency, in ancient times was not the law con-
tained in the Mitédkshara and other books of the kind.

Minor Premiss to be supplied. The High Court
administers the law contained in the Mitdkshara and
other books of the kind.

Conclusion. The High Court “mposes on the
people laws of its own making.

The conclusion obviously does not follow from
the Premises, and the argument is invalid.

It would not prove either that the laws adminis.
tered were of the High Court’s own making, or that
they were imposed by the High Court.

Even if the conclusion intended ran, * therefore
the High Court administers as law, that which is not
the law,” the argument would still be invalid,

because it would not follow from the fact that a cer-
2 .
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tain law was not the law in ancient times, that it is
equally not the law at the present day.

Regarding the evidence however as intended to
prove that the High Court, in administering the law
of the Mitdkshara and other books of the kind,' and
in other ways, is administering as law that which is

not and never was the law of the Madras Presidency,

I propose to show that each one of the three pro-
positions is contrary to the fact, or not established
by proof such as a rational man should act upon.
Mr. Nelson, I must premise, is quite unfounded
in the assertion that the Civil Courts’ Act requires
the High Court to keep up the laws and customs of
the tribes and castes subjected to its jurisdiction.
That Act simply embodies the law of the Regula-
tions which has been in force since the commence-
ment of the century, as the law of all parts of the
Presidency except the contracted jurisdiction of the
late Supreme Court, with which the jurisdiction of
the Original Side of the High Court is at present
nearly identical. The A ct does not require the High
Court to administer the Hindu law or customary law
to Hindus, except on certain specified branches of
law, viz., Succession, Inheritance, Marriage, Caste
or any Religious usage or institution ; and in these
only provided the law or custom has not been altered
or abolished by legislative enactment. In cases
where no specific rule exists the Court is to act in
accordance with justice, equity and good conscience.

1 This expression is as appears from the pamphlet meant to include
the Ménava Dharma Séstré and other treatises on Hindu law.
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Neither was the late Sudder Court nor is the High
Court bound in other branches of law, as the law of
Contracts, or the law of Torts for instance, to apply
the Hindu law to Hindus.

As to tribes and castes other than Hindus and
Mahomedans subjected to its jurisdiction, there is,
in the Act referred to, no-rule of law of any kind
whatever directed to be administered. The reason
being that thelegislature in a general way regarded
all who were not Mahomedans as Hindus. What-
ever may have been the origin of the various tribes
of South India, with exception of the Jains, Bud-
hists, and a few other sects who are very incon-
giderable in numbers, the bulk of the population
hag been always divided into Mahomedans and

Hindus. For though many of the customs of the.

non-Mahomedans who are not of any of the three
twice-born classes are distinet from those of their
Aryan conquerors, such non-Mahomedans have all
more or less adopted the Hindu religion' and laws,
and when bringing their contentions before the Courts
have stated their cases for trial on the assumption
that they form part of the Hindu community.

As to the first proposition :—That in ancient times
law, in any ordinary acceptation of the term, never
was adminigtered to Hindus by Hindus or others.

1 « The Maravers,” says Doctor Cornish, “are in religion univer-
snlly Saivites, but practically demon-worshippers.” Nelson’s Book
1877, p. 145. That is to say though they have adopted Hinduism,
they keep up the practices of the religion they profess to have
abandoned. This sort of thing is not unknown in Christian

eountries. Hundreds of pagan customs are still current in England
and Scotland.
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By ¢law,” Mr. Nelson says, he means an aggré-
gate of rules of conduct that Courts of justice of
whatever kind habitually recognize and enforce |
. The. evidence brought forward is all of the n.ega-
f;‘lve kind. “ Let us now look at the works that are
) copmonly supposed to contain the law of the
) glg(.i?%v . }.?rom the time of Megasthenes to that
ne hu ﬂlla'm Jones‘ few persons, if any, appear
) G(,) ?:% noticed the'alr existence. The observant
) C;;eed nvoy who lived for years at the Court of
) 1anbragupta. ar}d wrote the earliest and most
) ;a uable description of the Indians that has come
) own to us from ancient times cannot have seen
) or heard of the laws of Manu. Not only does he
) ;axpre;x;isly say that the Indians * use unwritten
) .aws, .he alsc? describes a state of things wholly
) ;nco(xixs;stent with the idea that justice was adminis-
) t}?: 0 .t}.ae people .by Judges in accordance with
‘ps 1\})rovwlon.s of written laws like those attributed
o anu, or indeed with the idea that the people

principally guided themselves by any such laws.

119
He tells us they do not know official writings but

:: flllanage all their affairs from memory. And in
) e m.atter: f)f }aws and pecuniary transactiong
) their simplicity is proved by the fact that they
: have n9t many forms of action; for they know
not actions of pledge and deposit. No Indian is
* or keeps a slave.’™
Then Megasthenes divides the people into seven

1 Pamphlet, p. 3.
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clagses instead of four as Manu does, and Mr. Nelson
says, It becomes very difficult to believe that the
¢ Code of Manu gives a picture even approximately
« correct of the state of Indian society in the 4th
¢ gentury before Christ. Still less can we believe
¢ that it contains the law then observed by that

91

society.
Nearchus, Mr. Nelson goes on to say, confirms
Megasthenes’ statement that the Indians had no

written laws. ?

Then Mr. Nelson refers to the Chinese pilgrims of
the 5th and 7th centuries of our era respectively.
Fah Hian says, that in the happy Madhyadésa, the
people knew neither registers of the population, nor

Magistrates, nor laws.
The other pilgrim ¢ appears to know nothing of

‘the existence among them of written laws.

European travellers Bernier, Tavernier, &c., say
nothing of written laws, Anquetil Duperron could
not discover evidence of the fact that law was known
to and observed by Hindus.® |

With regard to the accuracy of the observation of
the Greeks an eminent author has observed :

« We must still be cautious how we form any
« further opinions regarding that, people on Greek
« guthority alone. The ancients themselves have set

.« yg an example of this caution. Arrian says, that

« ho shall place implicit confidence in the account of
« Ptolemy and Aristobulus alone, and in them only

1 Pamphlet, p. 4. 2 Pamphlet, p. 5.
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““ when they agree ; and Strabo, in a very judicious
“ dissertation on the value of the information exist-
‘ing in his time observes, that the accounts of the
* Macedonians are contradictory and inaccurate, and
“ that those of later travellers are of still less value
* from the character of the authors, who were ignor-
‘“ant merchants careless of everything except gain.

“ They are well aware of the division into classes
‘“and of the functions of most of them ; but by con.
“founding some- distinctions occasioned by ecivil
“ employment with those arising from that division,
“ they have increased the number from five (includ-
“ing the handicrafts-men or mixed class) to seven.
“ This number is produced by their supposing the
* King’s Councillors and assessors to form a distinet
“ class from the Brahmins ; by splitting the class of
“ Vaisyas into two, consisting of shepherds and hus-
“ bandmen ; by introducing a caste of spies ; and by
‘“ omitting the servile class altogether. With these
* exceptions the castes are in the state described by
“Manu which is the groundwork of that still sub-
‘¢ gisting.””?

There can be little doubt from the opinion of Sir
William Jones and other eminent Sanserit scholars
that the Mdnava Dharma Sdstrd, whatever its origin
and whatever its authority, and whether that which
we at present have or an earlier redaction of the
original work, was in existence in the days of the
Greek invasion of India.

! Elphinstone’s Hist. of India, 2nd Edn., vol. I, p. 456.

/4&'\\0 - 2 L\\g
D*‘ \6. 6‘?8'
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We loarn from this work that slavery was a
recognized part of the social economy. There was
even a servile class, Writing also was known
since some of the Greeks praised the beauty of -
the writing.! Writing was spoken of by both

" Megasthenes? and Nearchus,® and there exist in-

scriptions of the third century B.C.* If writing
was known it is difficult to believe that there were
no official writings. And the fact that the existence
of slavery was overlooked seems to argue want of
observation.

But what shall we say to Strabo’s account that the
Indians were so reasonable as never to have recourse
to a law-suit ; so honest as neither to require locks
to their doors nor writings to bind their agreements ;
and to Arrian’s that no Indian was ever known to
tell an untruth ? Here was a populous kingdom in
a high state of civilization, keeping up large armies,
and indulging in magnificent festivals, and we are
told there was no crime, no litigation and no lying.
Surely after this the reports of Greek writers must
be regarded with much caution. Whatever may
have been the extent to which Manu’s Code was
accepted as an authority, it cannot be doubted from
the internal evidence, that the crimes for which it
provides punishment were of more or less constant
occurrence, and that the civil actions recognized
were instituted for matters which were ordinary

1 Eilphinstone’s Hist. of India, 2nd Edn, vol. I, p. 470.
2 Prospectus, pp. 25, 27, notes.
3 Weber's History of Indian Literatare, p. 15, note.
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subjects of litigation. Megasthenes implies that
there was litigation notwithstanding the simplicity
for which he gives the Indians credit, since he says
that they have not many forms of action. From
the expression ‘forms of action’ may be inferred
the existence of Courts with a regular practice, and
consequently a regular administration of justice
however imperfect. The Ménava Dharma Sdstrd
gives evidently no fictitious picture of society and
of social ordinances; and from the tone in which
its precepts are recorded, it is clear that what it
records as the law was law that had been for long
ages in a course of development, and for the most
part was recognized as binding at the time of the
compilation, in the country in which it had its origin.
If it can be shown that a few centuries after the
time of Megasthenes, Manu was recognized north
of the Vindhya Mountains as a legal authority of
high value, the conclusion seems inevitable that the
law as set forth in this work could not have ceased
to be authoritative in the time of Megasthenes and
afterwards recovered its lost position, but must
have been authoritative from a period prior to
the time of Megasthenes, during the period of
the Greek occupation, and continuously down to
the time at which the evidence I propose to adduce
purports to speak. :

As to the value of the negative evidence of non-
discovery of such a treatise as the Médnava Dharma
Séstrd, the attention of a foreign enquirer would
be directed rather to the law as actually adminis-
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tered, than to the treatises in which that law is set
forth. .

The difficulty that Sir William Jones experienced
in the discovery of the ancient dramatic works of
the Hindus, notwithstanding that those works enjoy-
ed all over India a very general popularity at the
time of his enquiry,—(see Monier Williams’ intro-
duction to the Sakuntals,) affords an instance of the
way in which the most careful enquirer, if a foreigner,
may be foiled in his search for the literature of the
country. The MAanava Dharma S4stri was not
merely a legal treatise, and the jealousy of the religi-
ous orders as to the publication of their sacred works
must further be taken into account. The Greek
enquirers had no knowledge of the existence of any
law treatises and nothing to lead them to a suspicion
of their existence. Their enquiries would be likely
to be less effective than those of a literary man like
Sir William Jones, who had good reason for his belief
in the existence of a Drama, and was very persistent
in the pursuit of his investigations.

If then Sir William Jones was only able, after
great efforts, to discover the existence of the Sakun-
tal4 and the other invaluable dramatic works which
he has introduced to the western world, the fact that
the. Greeks remained ignorant of the existence of
legal works which professed to have a divine origin,
and had a divine origin assigned to them in the belief
of the limited number of educated men who were
aware of their existence, is not difficult to apprehend.

The Indians have always been to a great extent
3
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an isolated people. Among the mercantile classes,
individuals, no doubt, travelled out of the boundaries
of India ; but there is no record of any of the liter-
ary classes doing s0, and their works of imagination
pourtray the manners and customs of the natives of
India alone. Internal evidence enables us-to dis-
tinguish what is pure fiction, from what is an
undoubted picture of existing social institutions.
The trial scene in the Mrichakkati, (or ¢ Toy-cart’
as Sir William Jones called it, or as it has lately
become the fashion to style it, the ¢ Clay-cart,’) is
at once accepted by the mind as a true picture of the
administration of Justice in the mode then prevail-
ing in the part of India, Ujayini, of which the writer
had experience, or of the former prevalence of which
the history or tradition still survived.

The Toy-cart was written' in about the second
century after Christ, and in it we have a picture of a
judicial tribunal appointed by the king ; the Judges
holding office as do the Judges of the High Court
during the Sovereign’s pleasure ; ‘‘ an aggregate of
*¢ rules of conduct that Courts of Justice habitually
‘¢ recognize and enforce,” (Mr. Nelson’s definition of
law)—being administered by that tribunal, ‘and that
aggregate of rules of conduct being contained pre-
gsumably in the Mdnava Dharma Séstrd referred to
by the Chief Judge, as his guide, in communicating
to the king the sentence which according to Manu
it was unlawful to pass, and that which the king
might lawfully pronounce. See Manu, Ch. viii, §

1 See Weber’s History of Indian Literature, p. 205,
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380. Toy-Cart, Act IX. The fact that the tribunal
was not quite regularly constituted and that the king
is represented as acting contrary to the advice of the
Judge, does not affect the conclusion that law as
‘contained in Manu was then the law of the tribunal
and was administered by Hindus to Hindus.

It is true that this is the one solitary picture, so
far as is known, contained in ancient Sanserit litera-
ture of the administration of justice in a Hindu king-
dom'; but it is quite enough for my purpose.

The language used precludes the supposition that
what is pourtrayed exhibits any thing which was
unusual, or different from the ordinary mode of
administering justice in Northern India.

But in the Prospectus of the ¢ Scientific Study of
Hindu Law’! Mr. Nelson puts forward with Dr.
Burnell’sauthority the theory that our present version
of Manu, which was believed to have been compiled
about 900 years before Christ, dates no further back
than to the year 400 A. D.,” and that its genesis is
to be referred to the Court of a Chalukya sovereign
of the Decean. I venture to hazard an opinion that
nothing can be more certain upon the internal evi-
dence of the work than that it was compiled in the
Madhya Desa which is not the Deccan; see Ch. i,
§§ 22 to 24 in which it is intimated that the tract
lying between Himavat and the Vindhya is the only

1 Prospectus, p. 37.

2 Johiingten, pp. 86 to 95 of his work, ¢ Das Gesetzbuch des Manu’
gives his reasons for placing it between 500 and 350 B.C. Weber
and Max Muller, however, consider that the proper date to be assigned
to it is probably much later than 350 B.C. The question is at present
involved in uncertainty.
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cotfntry fit for respectable men to live in, a doctrine
Wll'lch would not have been propounded in a work
W1:1tten or recast at the instance of a Deccan gove-
reign-  The Hindus who emigrated to Java, about
the year 500 A. D.,! took with them & tradition that
Manu was the most ancient of the Dharma S4str4s.
It I.nust therefore have been ancient at the period of
their emigration. And the date of the Manu that
has come .down to us is of comparatively small im-
portance in relation to the argument I have endea-
voured to combat.

The law of Manu, as I have shewn, was undoubt.
edly recognized and administered in Ujayini in about
the 2nd century of our era. Whether thig ¢ Manu’
was the work bearing that name discovered by Sir
Wm. Jones, or an older Manu, is immaterial. What it
ltS sought to controvert is the position that law was not
In ancient times administered to Hindus by Hindus.

I will only add the opinion of Colebrooke given
In the note below.

Nore.—* The early practice of the Hindus recorded in other books”
(+.e. other than Manu’s Code) “leaves this question” (#iz., the question
as to how the king’s place was supplied in the local Courts) *“ in somae
“uncertainty ; for in these books it appears there were local Judges
“appointed by the king in different parts of the country; and also a
“ provision for arbitrations to be authorized by the J udges in three
* gradations, first, of kinsmen ; secondly, of men of the same trade ;
“and, thirdly, of townsmen: an appeal from the firs$ lying to tht;
“gecond and from the second to the third. Appeals lay from all
“ three to the local Court ; from that to the chief Court at the capital
“and from that to the king in his own Court, composeqd of a certain
““number of Judges, to whom were joined his miunisters, and his
* domestic Chaplain (who was to direct his conscience); but though

! Weber, pp. 208 and 280, pote.
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“ these might advise, the Decision rested with the king. The precise
 date when this system was in perfection is not stated.” —Colebrooke’
on the Hindu Courts of Judicature ; transactions of the Royal Asiatic

Society, Vol. IT, p. 166.

Having thus disposed of the first proposition of
Mr. Nelson, I will now pass on to the second :
¢ That if law was administered in ancient times, at
all events it never was administered in the king-
doms lying south of the Vindhya Mountains.”

Mr. Nelson in his work, ¢ View of the Hindu Law
as administered by the High Court of Judicature of
Madras,” questions the authority of the Sarasvati .
Vildsa because Dr. Burnell was only able (* as yet”
as he says, p. 113,) to procure two copies of it * not-
“ withstanding that he is the most indefatigable and
“ successful collector of manuscripts.” No doubt this
is good ground for questioning the popularity and
currency of thework; and assuming that Dr. Burnell’s
want of success in this instance is owing to a scarcity
of manuscripts, Mr. Nelson, very justly, as I think,

.concludes that it could not have been of any great

authority. But it has never been suggested that the
work is a forgery, or was intended to represent a
picture of things drawn from the author’s imagination
and which did not actually exist at the time. Now
this work, Mr. Nelson says, sets forth the constitution
of several kinds of judicial tribunals in South India,?
and the most perverse judgment could scarcely main-

1 Nelson’s Pamphlet, p. 22, T am inclined to think however that
Mr. Nelson intended to speak of the Smritichandriké as containing
thig account of judicial tribunals, See Preface to Strange’s Hinda
Law, pp. x & xii. Mayne’s Edition.
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tain that an exposition made in such circumstances
could be a mere figment of the writer’s imagination.

We learn from the passage quoted by Mr. Nelson
from Orme * that  The ancient practice, corrected on
“ particular occasions by the good sense of the
“ Judge decides absolutely in criminal cases,” that
“In civil cases for want of a written Code, the justice
““ or injustice of the decision depends on the integrity
“or venality of the Judge. Hence the parties pre-
“ fer to submit their cause to the decision of arbitra-
“ tors chosen by themselves, rather than to that of
“the officers appointed by the Government.”

From this it is inferrible that there were officers
for the administration of justice, appointed by the
Native Governments of whom Orme is speaking.
That in criminal cases at least there was a recognized
ancient practice. But that for want of a written
Code the practice in Civil cases was uncertain, and
the justice of the decision dependent on the honesty
of the Judge. The want of a written Code was in
Orme’s view the cause of the uncertainty of the
administration of Civil Justice. We have never
enjoyed the advantage of a written Code in England,
yet except when the Judges were dishonest, there
has been no difficulty in determining the law, which
the Reports, the traditions of the Bar and legal trea-
tises have always rendered accessible to the Judges.
It is not difficult to understand that in the troubled
era of which Orme is writing, when society could
scarcely be held together, venality and corruption of

1 Nelson’s Pamphlet, p. 22.
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all kinds would taint the administration of justice.
Parties would be as little desirous of appearing before
the constituted tribunals, as, in England, people
would have been inclined to frequent a tribunal pre-
sided over by Judge Jefferies or other corrupt or
biassed Judges of the period of the Stuarts.

Yet it is evident from what Orme says that there
were constituted tribunals appointed by the Govern-
ments, and an ancient and recognized practice in (at
least) criminal law. : :

Father Bouchet was a Missionary in the Tamil
country, and wrote in the year 1714, * Such,” says
Father Bouchet, ** are the general maxims which
gerve the Indians for laws, and which are followed
in the administration of justice. There are other
particular laws which regard each caste.” *

Thus we have according to this witness a general
body of laws, and a particular body of laws, both
administered as he goes on to explain by a Court of
First instance, an Appellate Court, and a Court of
final Appeal—which consisted as stated by Father

" Bouchet ¢ of the immediate Officers of the king who

judge in the last resort.”

Now Mr. Nelson doubts, whether Father Bouchet
was accurate in his statement that there were three
tribunals, one of first instance, and the others
affording successive appeals. These, however, were
matters which must have been within the Father’s
personal observation. Mr. Nelson is not aware of
any Tamil word for ¢ appeal.” But this circumstance

{1 Pampbhlet, p. 18.
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has very little weight beside the Father’s positive
evidence that there were appellate tribunals. I agree
with Mr. Nelson that the Mdnyakkéran if he held the
same office as at the present day would not be likely
to constitute the appellate tribunal. But the error
1s probably in the designation of the officer. N4ttin-
meikkaran was possibly intended. It is the less
improbable that some such mistake was made, as the
good Father, whatever his other merits, appears to
have been somewuat inaccurate in recording names
and designations ; as will be shown further on.

. With regard to Mr. Nelson’s observation that * the
“ immediate Officers of the king included at the time
* when Father Bouchet wrote, Ministers,Generals, and
““ Executive officers of various kinds, but no Judges ;
“ as I have shown in the Madura Manual,” it is suffi-

cient to say that although there may not have been

any distinct office of Judge it would be quite consist-
ent with what we learn of Hindu practice that this
office should be filled by the chief Minister or Mantri.

In an article lately published by Mr. Nelson® is given
Father Bouchet’s description of the qualifications
held necessary to the office of Judge : the knowledge
of the maxims that serve for law, opulence and a limit
of age between 20 and 60. His principal duty, he says,
was held to be the patient examination of witnesses.
Careful Judges would write down the evidence and
dismiss the witnesses, and recall and re-examine them
and cross-examine them after an interval of two or
three days. Mr. Nelson, however, rejects this evi-

1 Madras Journal of Literature aud Science, 1880, p. 6.
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dence, but I think upon no reasonable ground. The
gole causefor his rejection of it would appear to be that
he cannot persuade himself that there were Judges.

The force of such negative evidence as is *“ unable
to discover or * has never heard of” such and such
things, depends very much upon the extent and
accuracy of enquiry and observation, which at a long
distance of time it may be impossible to test ; but
when we come to positive statements by a witness of
the existence, under his immediate observation, of
such and such institutions the evidence of the witness
must be believed ; or if it be doubted, it must be
upon the ground that he is capable of drawing upon
his imagination for facts ; in which case his testimony
will have to be, upon all points, adopted with extreme
caution or altogether rejected.

I do not see how Father Bouchet can be disbelieved
either as to the existence of the classes of Courts
which he mentions, or as to that of the Judges who
presided over them. .

The fact that in the anarchical and corrupt period
of which Mr. Nelson’s witnesses speak,' the castes,
in place of resorting to the Courts had taken the
administration of their peculiar laws into their own
hands, if it were established would not be matter
for astonishment, and would not tend to negative
the existence of constituted Courts. But from Chap-
ter I, Part IV of the Mitdkshara,? it appears that the
sets of Courts recognized by the Hindu Sovereigns

1 P. 22, Pamphlet, citing Buchanan.

2 P, 83, version of Girischandra Tarkalankara.

4
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were * Persons specially appointed by the Ruler: -

assemblies of townsmen : companies of traders and
families.” Families formed the Court of first in-
stance : companies of traders, the guild or caste, the
next superior class of Court: assemblies of towns-
men the next: and persons specially appointed by
the Ruler the highest. In the commentary the
word * families’ is said to mean assemblages of cog-
nate relatives, connections and kinsmen. ¢ Com-
"panies of traders” assemblages of persons of similar
or various tribes receiving the same livelihood :
as horse-dealers, pawn-sellers, weavers and shoe-
makers : ‘“ assemblies of townsmen,” assemblies of
people of various tribes and various professions sit-
ting at one place, as of villagers or citizens. The
second of these tribunals, companies of traders
would be a tribunal of the guild or caste, though
differently constituted to that to which Buchanan
refers. The authority exercised by the caste there-
fore as noticed in Buchanan would not necessarily be
exercised in displacement of the recognized Courts.

The observations I have made upon the remarks
of two of Mr. Nelson’s principal witnesses, suffici-
ently dispose I think of his second proposition, that
law never was administered in the kingdoms lying
south of the Vindhya Mountains.

T will now proceed to consider the third proposi-
tion. I shall amend the charge, so that it may
embrace the whole matter in respect to which it was
intended to put theHigh Court on its defence. It will
run, That the law administered south of the Vindhya
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Mountains whatever it might be, was not the law
contained in the Mitdkshara and other books of the
kind, and in other respects is not the law administered
by the High Court of Madras. Ishall rely principally
upon the evidence of Father Bouchet.

For more easy reference I shall place his observa-
tions, as quoted by Mr. Nelson, parallel with certain
quotations and observations, by which I propose to.
show that Father Bouchet supports the view that
Mr. Nelson’s third proposition cahnot be sustained.

Where the law administered formerly is found to
be different to the law of the Mitdkshara, or other
authoritative treatises it will generally prove to be an
ancient customary law which prevails still at the pre-
sent day, and is recognized by the High Court.

Now what is meant by the law of the Mitdkshara
and books of the kind ? According to the meaning
which Mr. Nelson attaches to the word ¢ law’, it would
be the aggregate of rules of conduct contained in such
books. Whether the Mitdkshara, and similar works
are as Dr. Burnell supposes, mere speculative treatises,
or embody the views entertained by the authors of
what was the law as recognized and practised in their
time, there can be no doubt at least that they are
treatises, and. not divinely or humanly imposed
ready-made bodies of laws upon the points of which
they treat. It is quite consistent however with the
position of a treatise on a branch or some branches
of law, that it should correctly represent the law on
the points which it discusses, and be a guide to Judges
and practitioners of the period of the writer as well as
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to those of succeeding periods. Some archaeologist
might, two centuries hence, be bold enough to assert
that the commercial law of England in the middle of
the nineteenth century was not the commercial law
attributed to England in works, on that subject.
It might be shown that Chinese travellers in England
of that period had recorded in the story of their
_travels, that they were unable to discover that there
were any written laws at all ; they might, at the same
time, set forth cettain maxims of commercial law
which they had ascertained to be recognized.

If an enquirer who disputed the proposition, were
able to show that the law as set forth in these maxims
was identical, allowing for inaccuracy and looseness
of observation, with the statements of the law,
appearing in treatises of the period, it might at once
be concluded that the views up to that time enter-
tained as regards the accuracy of such treatises were

in no way shaken by the notes of the Chinese

traveller ; and that the sceptical archaeologist had no
solid foundation for an assertion in direct conflict
with the opinions of eminent jurists and literary men.
Father Bouchet says, the natives of the South have
no written laws but are guided by certain maxims.
Mr. Nelson observes in the article just referred
to': “ But seven are given; and since it is impossi-
“ble to believe that any people however rude and
““ backward could have determined all its disputes by
“ geven maxims; we must suppose that those set out
* in this epistle are specimens. Again,since the form

1 Madras Journal of Literature and Science, 1880, p. 12,

) , .
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« of the maximsis purely European, we must suppose
¢¢ that they were composed by Father‘Bouchet himself
¢¢ t6 represent conveniently what he rlghtl.y orwrongly
< conceived to be the main jural or ethic concept—
¢ held in solution, a8 it were, in. the con:znon talk of
« the people among whom he sojourned.” In other
words they cannot be expected to pretend to accuracy.

The first maxim is, where the?re
are several children in 8 family
the males alone inherit ; th'e
girls have no claim to the inheri-
tance.l

Upon Father Bouchet object-
ing to this as most unjust, he was
told “ the nation had agreed to
;t” and it was not unjust, because
fathers, mothers, and brot}?ers
were obliged to marry girls into
families as good as their own, and
so provide for them.2

1 Pamphlet, p. 16.

« Let the sons divide equally
«the effects and the debts after
“the dempise of their two pa-
 rents ;” ch. i, sec. 3, Mitdkshara
on Inheritance. * That sons prin-
« cipal and secondary take theheri-
« tagehas been shown. The order
«of succession among all tribes
« and classes on failure of them is
« next declared. *The wife, the
«« daughter also,”” &e., &o.

Mitékshara on Inheritance, ch.
ii, sec. 1.

Manu, ch. ix, sec. 104.

« The daughters share the resi-
« due of their mothers’ property
“ after payment of debts.”

Mitakshara, ch. i, sec. 3.

« Sisters shonld be disposed of
«in marriage giving them as an
« gllotment, the fourth part of a
¢t brother’s own share.”

Mit., ch. i, sec. 7.

« Although Vishnu declares
« that daughters too are entitled
#to allotments according to the
« ghares of sons, still it must be
¢ understood that this is not in
“ right of inheritance as in the
“ cage of brothers, but simply for
“the purpose of defraying the

2 Pamphlet, p. 16,
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“marriage expenses. The rea-
“gons are: lst, becayse they
“ possess no right of inheritance
“in respect of property, which,

* though they have acquired an’

“ interest in it by birth, has not
 become their independent pro-
“perty (notwithatanding the
¢ demige of the father), from its
“ being partible not among them
“ but among the sons only.”
Smriti Chandrika, ch. iv,§ 18.

The second maxim relates to the succession to
petty kingdoms, as to which there is no provision in
the Mitdkshara. It does not therefore admit of com-

parison.

The third maxim is that: If
the property is not divided upon
the death of the father, whatever
wealth has been gained by one of
the sons, must be thrown into
the common stock, and equally
divided. 1

“ Whatever elge is acquired by
 the co-parcener himself, without
“ detriment to the father's estutes
“ a8 a present from a friend, ora
« gift at nuptials, does not apper-
* tain to the co-heirs.”

Mitdkshara on Inheritance, ch.

i, sec. 4.

This third maxim is consistent with the Mitdk-
shara, if it be read as referring to property acquired
by any of the sons with the aid of family funds.

Father Bouchet does not state that any distinction
wag made depending upon the particular funds with
which the property was acquired, but Mr. Nelson
admits that he was  misled to some extent by loose
and inadequate information;” it is not improbable
therefore that the maxim should be read as referring
to such property only as was not acquired independ-
ently of family funds. ’

1 Pamphlet, p. 16.
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Thesge two maxims (1st and 3rd) manifest the exist-
ence of the Hindu joint family with rules as to in-
heritance and partition similar to, if not identical with

those of the Mitdkshara.

Fourth maxim: adopted chil-
dren take their shares of wealth
upon its partition equally with
the natural children of the
fathers and mothers who adopted
them.!

vAdoptions are made by childless
men apparently for the sake of
preserving the family property.!

The act is performed in the pre.
sence of assembled relatives who
assent to it and sign & deed, but
without religious ceremonies.1

Adopted children have a right
to take their shares of the wealth,
but in general not equally with
the natural children. In the
case of children born after an
adoption, aud that is the only case
in which the question can arise,
the adoptod son bas a right to a
share, but, except in the case of
Sudras, not equally with the
after-born children, It does not
appear whether Father Bouchet
is speaking of Sndras. The
question of the exception in the
case of Sudras bas never been
raised before the Madras High
Court. ’

There is no doubt that this is
one of the objects with which
adoptions are made in the pre-
sentday. Theobjeotisto serves
religious purpose in continuing
the lineage, and to continue the
property in the line,

The Mitékshara, no doubt, re-
quires a religious ceremony in the
case of a Dattaka adoption, but
the Madras High Court npholds,
with the approval of the Privy
Council, what Father Bouchet
shews to have been the cnstom
of the country, and in 4 Madras
H. Ct. B, p. 165, it will be found
that the law does not require
any ceremony beyond the act of
giving and receiving. In other

! Pamphlet, p. 17.
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The fifth maxim is that or.
phans must be treated like the
children of those to whom they
are entrusted. Thus uncles and
aunts are considered, at law, to
be the fathers and mothers of
their brothers’, and sisters’ chil-
dren.!

The sixth maxim is that what-
ever crime a 8on may have com-
mitted against his father, he can-
not be disinherited.2

And in like manner the son can
in no case disinherit his father;
who, in default of sons, is his
natural heir.

1 Pamphlet, p. 17.

words the law ag set forth in the
Mitakshara, being in conflict with
thelaw of the country as establish.
ed by custom, ceases tobean antho-
rity in such a case. Established
custom is recognized and admin-
istered by the High Court of
Madras in place of the Law.

In Bengal it is otherwise, Also
see 1 Morley’s Digest, 25.

Norton’s L. C. 62, pars I,

This maxim, or rather rule, is
the simple corollary of the joint
family system. The uncles and
aunts are not only in law, but
also in designation fathers and
motbers; being styled if older
than the real father and mother,
big fathers and big mothers, if
younger, little fathers and little
mothers ; these designations hav-
ing apparently had their origin
in a period of joint family poly-
andry, still surviving in some
parts of the world, There is
nothing in this maxim or rule in-
consistent with the law of the

© Mitdkshara ; though that law

coutaing, I believe, no rule or
precept on a subject which ig
rather a matter of ethics than law.
This results from the law as
recorded in the Mitékshara that
a son has by birth a property in
the estate of the grandfather and
father, from which he cannot be
excluded. '
The father is heir, after the
mother, to the son who bhas no
male issue ; but, has not an inter-
est in the divided son’s estate

2 Pamphlet, p. 18,
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The seventh maxim is'that the
father is obliged to pay all the
debte that the children have con-
tracted, ‘a’. Apd the children
are equally obliged to pay all the
debts of their father, (b.)
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unless he survives the son.
Whether the son could will away
the property to the prejudice of
his surviving father bas never
yet been decided.

sa.! This, practically speaking,
is the rule of our Courts at the
present day.

On a son contracting a debt
how is it to be paid ?  If it is not
discharged by the son or the
family, = suit will be brought. On
a decree k3ing passed, and execu-
tion issued, the joint family pro-
perty will be attached and finally
gold, to the extent of the share of
the debtor. The father is the
manager of the property, and
thus is forced by process of law
to defray the debt out of the estate

(.) That the sons are liable
for the debts of their father and
grandfather is the well known
law of the Mitdkshara, and is
followed by all the Courts in
India including the High Court
of Madras.

The Madras High Court has
followed bitherto the rule of the
Sudr Court that the son is only
liable to the extent of the assets
of the deceased. The Privy
Council's decision in Girdéri Lél
v, Kantu Lal in effect holds, con-
trary to the Mitikshara, that the
son has no absolute property in
the family estate. It is oll agsets
of the father and grandfather.
Under this ruling it becomes
necessary to recognize that the
sons must discharge all the debts
of their father which were not

5
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And so where there is a family
of undivided brothers, the eldest
hrother must pay the debts of the
spendthrift younger brother and
afterwards permit him to take
an equal shave of the inheritance
with the others: for the elder
brother becomes the father of the
family, and in fact the other
brothers come and throw them-
selves at his feet, and as for him he
regards them as his children. 1

Now we have scen before that there were village -

contracted for immoral or illegal
purposes,

tribunals, and two Appellate Courts to administer

the law.

If the law required the elder brother to pay the
debts of the spendthrift brother, why this appeal to
the feelings of the elder brother ? It seems obvious

_that Father Bouchet is here stating not what the
law was, but what was the practical result of the
joint family system ? What could not rightfully be
demanded was nevertheless accorded of grace, favour

or affection.

The writer then goes on to
explain that obstinate debtors
were arrested by their creditors
in the name of the Prince under
-pain of being declared rebels, and
compelled to remain within-doors
until they gave satisfaction for
their debts. 2

In the mean time passers by
would intercede, and the ereditor

-1 Pamphlet, p. 18,

“ By whatever lawiul means a
‘ creditor may have gotten pos-
* session of his own property, let
“the king ratify such payment
“ by the debtor, though obtained,
“even by compulsory means.”
Manu, ch. viii, § 48.

“ By the mediation of friends,
“by suit in Court, by artful

2 Pampblet, p. 19.

EXAMINATION OF MBE.

would give some months more
time. The default being con-
tinued, & second arrest would be
made, and the debtor taken before
the Prince, who would give still
further time. At last thédebtor’s
goods, his oxen and furniture,
would be sold, and the debt satis-
fied. It was rarely, however, the
case that part of the debt was
not struck off in favour of the
creditor,
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“ management, or by distress, a
¢ creditor may recover the pro-
« perty lent ; and fifthly, by legal
“ force.” Manu, ch. viii, § 49.

“That creditor who recovers
¢ his right from the debtor must
“not be rebuked for recovering
“}is own property.” Manu, ch.

viii, § 50.

“The debtor who complains
« before the king that his creditor
“ has recovered the debt by his
“ own legal act as before mentiou-
“ed, shall be compelled by the
“king to pay a quarter of the
“gum as a fine, and the creditor
“ghall be left in possession of
“his own.” Manu, ch. viii, 176.

So far Manu. I will now quote from the Mitdk-
shara, Title ¢ Repayment of loans’ at p. 100, version
of Girish Chandra Tarkalankara.

« The king shall not -prevent
“any one from enforcing a re-
“ cognized debt. If the debtor
“ being pressed for repayment,

. * complains to the king he shall

“be punished and compelled to
“ pay the debt.”

(Text of Y;ignyavalkyu.)

Commentary thereon by the
# guthor of the Mitakshara “ Re-
# cognized” acknowledged by the
« debtor or established by the
# testimony of witnesses. “ Fn-
¢ forces,” to compel payment,
« that is by such modes as mild
« truth, &e. “ The king should
“ not prevent,” that is should no§
 hinder the creditor.”
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“The modes of mild truth, &c.,
‘“are thus enumerated by Manu.
‘ By mild truth, by litigation by
“artifice, by fasting, and fifthly,
“by force, a creditor may re-
“ cover the property lent. * Mild
“trath,” kind langnage., “ Liti-
““ gation,” by process of law, &c.
“ Artifice,” taking ornaments,
“ &c., on the pretext of festival
“or the like.”

“ Fasting;” that is creditors
“fasting at the house of the
“ debtor. “ Force;” confinement
* and the like. By these methods
“a creditor may realise the pro-
“perty lent for the sake of in-
“ crease.”

There is much more to the same effect which I

need not refer to.

Mr. Nelson admits that the usage of the creditor
arresting the debtor, and exercising some degree of
coercion in procuring satisfaction of his debt, is in

accordance with Manu.

I think it apparent that it

was also strictly in accordance with the Mitédkshara.

So much for the administration
of civil, we now come to that of
criminal justice. In cases of theft
and other crimes, where evidence
was not forthcoming, the ordeal
of plunging the arm into boiling
oil was undergone by the sus-
pected person. 1

Other ordeals are also men-
tioued by Father Bouchet.

Texs.

“The balance water, fire, poi-
“gon, and sacred libation are the
“divine texts for purgation.”

“These are for heavy charges.”

Commentary.—* The vestrictive
“meaning is that these are for
‘“heavy charges and not other-
“wise. It isnot meant that they
“ are the ouly ordeals.”

Mitékshara, p. 179.

“This has been declared by
“ Katydyana: where human evi-

1 Pamphlet, p. 19.
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“ dence is applicable to even only
“ one part of the case that is to be
¢ received in preference.”
Mitékshara, p. 59.
See also p. 60.

The special ordeals mentioned by Father Bouchet
are not therefore inconsistent with the Mitakshara ;
and the exceptional circumstances under which alone
according to the Father the ordeal was to be resorted
to, were precisely those set forth in that work.

The Mitdkshara, except under>the titles of evi-
dence and ordeals, does not deal with criminal law.
This branch of law was in the time of the compilers
of the Minava Dharma Sdstrd in a very barbarous
condition, though probably not more barbarous than
the old Anglo-saxon law. '

Elphinstone says, “ The criminal law also which
«¢ gtill subsists in all its original deformity, has (pro-
“ bably for that very reason) fallen into desuetude,
¢ and has been replaced by a sort of customary law,

¢ or by arbitrary will.”

As Mr. Nelson’s strictures upon the High Court
do not, I apprehend, extend to asserting thqt that
Court has imposed, or improperly assumes to admi-
nister to Indians of the South of India, a criminal
law alien from their old customary criminal law, I
need not undertake to vindicate the Court in this

'particular. However unsuited that most admirable

piece of legislation the Penal Code may be, in Mr.
Nelson’s estimation, to the people of South India,
Mr. Nelson is well aware that the Legislature alone
is reéponsible for the application of that law to India.
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And as the Mitdkshara is not concerned with cri-
minal law, the peculiar customs of South India in
regard to that law will not tend to show that in
matters with which the Mitdkshara does deal, the law
followed in South India was not the law of the
Mitékshara.

It may be observed, however, ! that Brahmins, in
the South were never put to death for their crimes,
which may be adduced as an instance of the confor-
mity of the law in the South with the precepts of
Manu, ? showing that in this particular at least the
law of South India, if it was not the law contained
in the Mitdkshara, which does not treat generally of
criminal law, was at all events the law contained in
“ other books of the kind.”

I will now say a few words in regard to the Abbé
Dubois, The circumstance of society being at the
time at which he wrote everywhere in a state of dis-
ruption, and bribery and corruption rife, would
naturally occasion a confusmn in the laW

“ The relatives nssembled decide
“any disputes according to the
“rules of the country or the
* caste, and more frequently still
“according to the wealth and
‘ generosity of him who best
“ rewards them for a favourable
“ decision.”—Evidence of Abhé
“ Dubois. 8.

When we recall, however, the passages quoted in
p- 25 it will be seen that the agsemblage of the mem-

bers of the family, for the primary decision of disputes

! Pamphlet, p. 20. 2 Mauu, chap. viii, § 380. 3 Pamphlet, p. 24,
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among those members, is in accordance with the law
as propounded in the Mitdkshara, and assists to the
conclusion already pressed that the law of the land
was the law as set forth in the Mitdkshara. The
Abbé says :— '

“ Industrious men are obliged
“ o pay the debts of their pro-
“ digal brothers, and poor rela-
“ tions are always troubling the
“ managers of thriving families.”

The obligation referred to was one induced by the
circumstances of the joint family system, as already
suggested upon the evidence of Father Bouchet.
The same pressure is in full swing in the present
day; but is not the law, any more than there is ground
for supposing it was in the time of Dubois.

Heaffirms ! that (a) where the
second of three divided brothers
dies, leaving widows but no male
issue, the younger hrother has
the right to take his assets and
support the widows.

(6.1) The mother gets no share
of property, (b.2) nor does the

widow of a divided brother get
any, (£.8) nor does n daughter,

‘o’ appears to be a partial survival of an ancient
practice treated of in Chap. IX of Manu, §§ 59, and
120, of a brother raising up seed to his deceased
elder brother.

The practice was reprobated in other texts of the
same treatise and had apparently become obsolete.
It is condemned in the Mitakshara as contrary to the
Séstras, but is spoken of as a possibly prevailing

1 Pampblet, p. 24,
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practice, (page 114, Girishchandra Tarkalankara’s
edition.) It is noticed in the comment on the text,
““ He who receives (heritage) shall pay the debts of
the proprietor who has died without leaving a capable
son : 50 he who takes the widow, &c.”” Brahaspati,
(see page 106, Mr, Nelson’s work, 1877) speaks of
this as a common practice in the north. There is
reason to believe it was at one time very general in
different parts of the world. In Ladak, on the death
of the eldest brether, his property, authority and
widow devolve upon the next brother. He has a
customary right of succession to his brother’s pro-

perty and to his widow ; and cannot take the one .

without the other. !

The practice noticed by the Abbé is not in accord-
ance with the law now followed, which enables the
childless widow of a divided brother to hold the estate
of her husband for life. It may, however, merely
imply a loose observance of the general law such as
is often seen in the present day, or the obstinate
survival of the old custom referred to in spite of the
general acceptance of a body of law in which the

_practice is reprobated. It does not of itself touch
the question of the general acceptance of the law as
recorded in the Mitakshara.

(6.1) I conclude that this statement of the prac-
tice in the time of the Abbé has reference to the
result of a partition by the sons after the death of
their father.

The mother, he says, gets in this case no share, -

! McLennan’s Primitive Marriage, 199, 1st ed.
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The Mitdkshara distinctly provides that the mother
ghall have a share. But the law on this subject
followed in Madras is that of the Smriti Chandrika
under which the mother has no right to a share but
only to maintenance. Mayne, § 402. Smriti Chan-
drika, Ch. IV, §§ 12 to 17. The law upon this
important point therefore was in the Abbé’s time in
accordance with the Smriti Chandrika one of the
* other books of the kind.”

(b.2) Nor does the widow of ‘a divided brother
get any [share] The Abbé is referring to a case in
which the brothers have separated, and one dies
leaving his widow and an elder and a younger brother.
The younger brother, he says, is the heir.  If this was
a correct statement of the law in the Abbé’s time, it is
consistent with the custom referred to in ¢ o’ already
noticed in the preceding page; or possibly it may have
been due to another cause to be now referred to.

Mr. Nelson in his work published in 1877, ¢ A
view of the Hindu law as administered by the High
Court of Madras,” writes as follows :

““ That note refers to the following admirable
“ remarks of Mr. Ellis upon the answer of a Pandit
¢ to the effect that a widow was entitled to food and
* raiment, &c., at the hands of her husband’s brothers,
¢ and no more :—* This is not the law of the Smritis.
“¢Jt is the convenient law of more modern Com-
¢ ¢ mentators, endeavoured to be supported by pro-
s ¢ posing alterations in the original texts, for which
¢¢ ¢ there is no foundation. In recent times, however,
“ ¢ when the operation of the Hindu law had been

6
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“ ¢ interrupted and none other established in its stead,
*“ the nefarious practice of the males of the family
* *seizing all the property of it, and reducing the
“‘females to a state little short of slavery came
“ ¢ gradually to prevail ; which practice, as appears
“ ¢ throughout these papers, the present race of
“ ¢ Pandits are sufficiently inclined to support.’

Hindu law as we see from Manu, and as we know
from the differences observable in the law, as it af
present prevails, Trom what it is recorded to have
been in past times, and from the variations of the
law in different parts of the country, has never been
absolutely inflexible ; and, as Mr. Ellis shows, the law
as to the rights of women had in the course of time
materially changed from what it was originally. The
practice stated by the Abbé may therefore indicate
the state of things described by Ellis pushed to its
farthest extreme, without in any degree affecting the
general authority of the Mitdkshara, and other books
of the kind.

(0.3) Nor does a daughter [get any share.] This
is quite correct according to the law as laid down by
the Mddhaviya and Smriti Chandrika.? In practice
no share is given to an unmarried daughter; she
lives with the brothers or with one of them till she
13 married and then a marriage provision is made
which is contracted to the smallest possible dimen-
sions. This subject has been noticed at p. 29 under
the examination of Father Bouchet’s first maxim.
In this respect also, therefore, the law in the Abbé’s

1¢View,’ pages 74, 75, 2 Mayue, § 406.
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time was in accordance with those *‘ other books of
the kind” followed at the present day.

- I have not yet noticed Abraham Rogers' who
mentions that the Brahmins married girls of all the
four classes. This practice will be found to be sanc-
tioned in Manu, Chap. III, §§ 12 and 13.

Rogers says also, * One of them might marry two
“ or three sisters or his father’s sister's daughter or
“ his own sister’s daughter.”

The second of these practices is‘aot unusual at the
present day, and the third is usual among Reddies
and Naikars. It is generally admitted that the law
relating to marriages has been greatly relaxed in the
south by custom.

It is noticed, in a text of Brihaspati quoted in

" the Smriti Chandrika as a lawful custom in the south

to marry a mother’s brother’s daughter. The Smriti
Chandrika also quotes Baudhayana who speaks of
the custom in the south to marry ones mother’s
brother’s daughter or father’s sister’s daughter, as a
lawful custom.?  This, therefore, was the law recog-
nized in the Smriti Chandrika, one of the ¢ other
books of the kind.” o

What has been noticed of the evidence of the
witnesses adduced by Mr. Nelson, in place of support-
ing Mr. Nelson’s 3rd Proposition appears strongly
in favour of the belief that the law contained in the
Mitékshara and other books of the kind, was the law
of the South of India. But there is a still further

~ jndication of this in what Father Bouchet has

1 Pamphlet, p. 14. 2 ¢ View,” pp. 115 and 116,
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recorded. He enquired! ‘* Why the natives had not
‘“collected their customs in books that could be
“ f'eferred to at need, and the answer had been that
““if they had done so, it would be only the learned
“ that would be able to read the books, whereas all
:: the world was perfectly well acquainted with their

customs.” Now this appears to me to be almost
. cf)nclusive to show that Father Bouchet’s communica-
tions were with the unlearned. A Sanscrit Pundit
would never have*disparaged written records of the
law. The unlearned would, of course, scarcely ever
hear the Sanscrit books mentioned by name; he
Wou@, for the most part, have the law administered
to him when required, according to the knowledge
of the law possessed by the tribunals as handed down
by .custom and tradition in the popular gremium,
Whlch,. in the lower tribunals, would supersede the
nece.ss'1ty of referring to books. Yet if the law so
adml}nstered were accurately represented in the
tx:eat_lses of Vijndneswara, Manu, &c., the law admi-
nistered would be the law “ contained in the Mitdk-
shara and other books of the kind.” Now Father
Bouchet was told that they had a book called ‘¢ Vicna-
churam, by which however they were not guided,
But solely by custom.” Mr. Nelson says, ¢ That 1s,
) I ?‘.uppose, ‘ Vijndneswara,.’ ¥ Now I do not think
' anéneswara” wag meant. My impression is thab
;:1 ;s a word produced partly by the ignorance of the
Fé:ﬁ‘mant, and partly by the apparent incapacity of

er Bouchet, accurately to record long names.

! P“mphlet; p. 15.
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pelieve it to be what the expounder of the Jabber-
wocky! would calla ¢ portmanteau’ word compounded
of Vijndneswara and Mitdkshara. ¢ Vijnéneswara’
is pronounced Vignyineswara. The informant and
Father Bouchet together have decided upon taking
the first syllable of this word up to the “n,” and
tacking it on to the second, third and fourth syllables
of Mitakshara, and adding an euphonic ¢ m,’ thus :(—
Viendcharam. '

Tt cannot be doubted that the work intended to be
referred to was the Mitakshara of Vijndneswara.

The mention of it shows that this work was known
in South India. And when we come to consider the
wide distribution of manuscript copies of it all over
India, and the degree of authority therefore which it
probably enjoyed, strong confirmation is afforded of
the almost necessary inference from what the wit-
nesses say, that the law administered was generally
speaking the law as contained in the Mitdkshara.
Notwithstanding the evidence afforded by his own
witnesses, Mr. Nelson asks the question * If the
« Mitdkshara really is not an authority upon law, and,
« gs I have abundantly shown, there appears to be no
« peason for supposing it to be such, what shall we .
« think of the other treatises approved of by Ellis

Sir William Jones, Colebrooke, Ellis and Sir
Thomas Strange—no mean enquirers—were all per-
guaded that ¢ the Mitdkshara and certain other books
of the kind”’ were authorities in South India.

Mr. Nelson thinks that Mr. Ellis was swayed in

1 Conf. Alice in Wonderland, p. 126-7.
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his conclusion as to the general authority of the
Mitdkshara by the polite concession of the Pundit to
what he perceived to be the inclination of Mr. Ellis’
mind, but admits that the Pundit while he overstep-
ped the bounds of truth in conceding that the Mitdk-
shara was the most generally prevailing authority,
in his assertion that in the Drévida and other coun-
tries of the South, the Smriti Chandrika and other
books were chiefly esteemed, was maintaining no
more than what hg actually believed to be the truth.

If the Pundit verily believed this, what reason is
there for the suggestion which follows that the belief
of this learned man was in this respect unfounded ?
It is fair then to assume that in the belief of a learned
man for which he had some foundation, the Smriti
Chandrika and some books other than the Mitdk-
shara were the chief authorities in Southern India,
in the time of Mr. Ellis.

Mr. Nelson’s 3rd proposition, however, excludes
the Smriti Chandrika and other like books as well
ag the Mitdkshara, and is therefore as to them clearly
unsustainable, if the belief of the Pundit were well

founded, and it can hardly be maintained that he

could be deceived upon a matter which must have
constantly fallen under his observation.

I bhave shown that what Mr. Nelson’s witnesses
gay in no way excludes the supposition that the
Mitdkshara was generally an authority on questions
of Hindu law, (which is all that is claimed for it at

the present day), but on the contrary tends to-

! Pamphlet, p. 26.
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establish that in many points their account of the
law represents it as in accordance with what 1s laid
down in the Mitdkshara, and when considered with
the researches of such men as Sir William Jones,
Colebrooke, Ellis and Sir Thomas Strange appears
to afford convincing proof that the law administered
in South India in some former times, and up to a
very recent date was the law contained in ¢ the Mi-
¢ takshara, and other books of the kind.’

I think the tone of disparagement in which Mr.
Nelson speaks of the labours of the great men who
have preceded him is to be regretted. He speaks
of Sir William Jones's translation of the laws of
Manu as having been allowed by all to be a work of
¢ some merit |” and he intimates that the value of this
work was very much exaggerated. He touches upon
portions of the book which display the tyranny of
the Brahmins, but he neglects altogether to notice
the very valuable record of the Municipal law of
twenty-seven centuries ago, which though in the
portion of it relating to crimes superseded by the
law of the Mahomedans, was for the most part still
surviving when the English took upon themselves
the Government of the country; which in native
states is still to a great extent in force; and the
most important portion of which—that relating to
succession—is, with such modifications as time has
introduced, the law of British territory at the present
day. The Criminal law was no doubt very barba-
rous, but up to sixty years ago it can hardly be
said that the English law was less so.
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The work contains rules as to several very impor-
tant titles of law, among which are to be found a
law of Evidence, including estoppel by conduct, and
a law of Procedure, including res judicata. It directs
the investigation and recognition of special customs.
It denounces perjury in the strongest terms, though
admitting excuse for it in certain cases.

Its law of sale in market overt, though not quite
the same as that of England, is evolved from the
same process of thought, and is more consonant with
justice. The work contains rules moreover for the
adjudication of suits as to pledge and deposit,—
matters as to which according to Megasthenes the
Indians had no action whatever.

Mr. Nelson further says,.© It cannot be doubted,
*“ therefore, that as the Aryans pushed their way east-
* ward, and extended their establishments north and
‘¢ south, they permitted the conquered tribes to retain
*‘ each its own usages and system and did not attempt
““to thrust upon them the Brahmanic institutions
“ which indeed were intended for, and suited to, the
“ Aryan twice-born classes alone.” This seems to
import that the non-Aryans were not within the
contemplation of the law. I do not think, however,
that Mr. Nelson intended to be so understood.
What was probably intended was that the non-
Aryans were allowed to have their peculiar laws ad-
ministered to them, and this unquestionably was so.
See Manu, Chap. VIII, §§24, 40, 41, 123.124, also
Chap. IX, § 59 and other passages. The first
referred to shows that the three twice-born classes
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were not the only classes to whom the law was applied
originally ; § 59, Chap. IX, shows the application of
the law to the servile class in the time of the com-
mentator, and § 41, Chap. VIII, shows that the
customary law of all classes was in addition to be
ascertained and administered. 'The non-Aryan
classes were not to be left to shift for themselves.
The law was to be administered to them ; they were
to be treated as part of the nation.

This is perhaps the proper place for the consider-
ation of the subject of the second of the 15 so-called
false principles which Mr. Nelson in his ¢ View’ pub-
lished in 1877 and in his recently published Pros-
pectus of the * Study of the Science of Hindu law,”
both of which I shall presently consider, charges the
High Court with introducing into the administration
of Hindu law.

False principle No. 2. . That the High Court of
Madras has made the false rule that the so-called
Hindu law is applicable to all persons vulgarly styled
Hindus and to their descendants however remote and
whether pure or impure.

The real objection of Mr. Nelson is to the applica-
tion of the Hindu law in the Madras Presidency to
persons who are not by origin Brahmins or Sudras.

He adduces as an instance of the improper appli-
cation of the Hindu law to persons not really Hindus,
the Maravers, and refers to the powers of the High
Court under the Civil Courts Act to decide in
accordance with custom, in place of applying an in-

flexible law.
70.



50 EXAMINATION OF ME. NELSON’S PAMPHLET.

I must advert here to what I have said at p. 10.

The old regulations and the Civil Courts Act
treat the entire native population who are non-Ma-
homedans as Hindus, and it is so that they have
always hitherto been regarded.

Certain classes which repudiate the religious minis-
trations of the Brahmins, profess the Hindu religion,
calling themselves Achéryérs, a Tamil form of a
Sanscrit word which signifies ‘religious teachers.’
They comprise the artisan classes.’ In the standing
quarrel which may have arisen out of the dissensions
between the artisan classes and the Brahmins, the
cultivating classes, the Merchants and Accountants
as well as the Pariahs, take the side of the Brahmins ;
g0 that the whole of the population of South India,
or nearly the whole, is engaged in a religious quarrel
of a nature which connotes the profession of the
same Hindu religion by both sides.

There can be no question that even the great
majority of those who practise devil-worship also
profess the Hindu religion, and frequent its temples.
Mr. Nelson deduces from the fact that the marriage

customs of some of the castes and tribes of South
India are such as the Hindu religion abominates,
that they cannot be Hindus in religion. Thereis such
a practice as bundling not unknown in Wales which
is certainly not in accordance with the Christian
religion. Yet the people who practise it would be
astonished to learn that they were not Christians;
and it does not follow that tribes still maintaining

1 See * View,’ p. 140,
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ancient customs, which though not now or for many
centuries observed by the pure Aryan race, were at
one time regarded by that race as legal and proper,
have not adopted the Hindu religion, because in some
points they act in conflict with its present precepts.
Now where there is a profession, and to some
extent a practice of the Hindu religion, there is
nothing violent in the supposition that the law of
Suceession, which is intimately bound up with the
religion, has been adopted also. At all events if
such classes resort to our Courts as Hindus, and do
not set up any special custom, it is difficult to see
how the Courts could treat them as if they were not
Hindus, and demand that they should state by what
peculiar law they are governed. What Mr. Justice
Holloway meant by saying that he felt the grotesque
absurdity of applying the doctrines of Hindu law to
the Maravers, was that he believed them to be non-
Aryans and that non-Aryans are not Hindus, but he
added, ¢ At this late day it is however impossible to
““act upon one’s consciousness of the absurdity.”
Why ? Simply because the Hindu law has been
administered to these persons for generations, and
this because they have always resorted to the Courts
as Hindus. To the eye of an archaologist or ethno-
logist there may be something absurd in administer-
ing a particular law to anation which many centuries
previous may not have been governed by it; but

‘the practical administrator will prefer to see one law

administered as far as possible throughout the terri-
tory about which he is concerned ; and if he find
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several tribes originally distinct, and severally recog- -

nizing originally distinct customs or bodies of law,
yet willing to group themselves under the most
civilized of these sets of laws, it seems to me that he
is not likely to complain of the absurdity of treating
them as though they had in past ages formed a por-
tion of the people with whom this set of laws origi-
nated ; surely to accept the situation and administer
laws of which all approve, is far more rational than
to attempt the impracticable task of administering
seventeen ' or more different sets of laws to the
several distinct tribes inhabiting the country.

Dr. Burnell, in his introduction to the Daya-vib-
hdga, p. 15, says, “ By custom only can the Dharma
Sastrd here be the rule of others than Brahmins.”
This 1s quoted by Mr. Nelson in pp. 118, 119 of hig
view of the Hindu law, yet in p. 118 he does not
allow even for the customary adoption of the law of
the treatises by the people generally, but lays it down
as a rule that Sanscrit law should be applied, if ab
all, to the Brahmins alone of all the population of
the Madras Provinces.

The following comsiderations seem to point to
the conclusion that the Hindu law became appli-
cable to all the Indian tribes and castes with whom
the Aryan invaders came in contact.

It would be a necessity of the position of the con-
querors to assume the ultimate adjudication of dis-
putes civil and criminal. And there is no evidence
that they learnt, and it is not conceivable they would

1 See * View,” p. 149,
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legrn and put in force the laws of the conquered
people, or permit that people, in invoking the aid
of the sovereign power, to appeal to any laws
but those which the conquerors were willing to
recognize. »

In the course of time the law of the conquerors,
on the most frequent and prominent matters of
controversy, as on questions of succession and in-

" heritance, would come to be recognized as the law by

which the people generally were to abide; and in
matters of family and social relations we might expect
that the conquered people now settled down side
by side with the conquerors would affect an imita-
tion of the usages of the superior civilization in their
midst. When we come to consider further that the
civilized conquerors brought with them an elaborate
religion and ritual of a far more splendid and attrac-

* tive character than the primitive worship of the con-

quered, and that these latter have adopted this reli-
gion to the extent at all events of professing it and
partially following i, it becomes all the more pro-
bable that they would adopt in their entirety the
laws of succession and inheritance that are intimately
bound up with the religion.

The exclusive possession of learning in the higher
castes, and the assumption by the priests of an un-
approachable superiority, would add strength to the
influences working in the direction of conformity.

That there must have been a great common law
over the greater part of India seems proved by the
acknowledged common resemblance to the laws of
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the conquerors in the laws of those castes and trikes
that are most differentiated from that standard.
Tamil has long been a highly cultivated language,
with a literature of its own, and if the laws of the
conquered races had been referred to a different
standard to that of Hindu law, we might confidently
expect to find treatises upon the laws and customs
of the aborigines. But none such are to be found ;

whereas we find treatises upon the Hindu system of

inheritance and succession and upon other subjects,
that were written in every part of India.

Their silence as to the prevalence of any other
law existing side by side with the Hindu law, seems
to imply that the Hindu law had been for the most
part adopted by the conquered people.

The probability of the existence of a great common
law is enhanced by the consideration of the works
upon Hindu law from a period of about 400 years
before Christ extending to within two centuries of
the present time.

The works of this succession of writers show that
the prominent features of the Hindu law survived
and prevailed in every part of India.

Over so vast a territory, presenting such varying
circumstances of climate, conditions of life and
grades of civilization, and teeming with races whose
more or less rooted and ineradicable customs had in
varying degrees resisted the tendency to conformity,
1t is probable that the conquering races would them-
selves here and there be found to" diverge from the
strictness of the original standard of law.
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To this probably may be attributed the different
interpretation placed upon the same texts by writers
in different parts of India. They exhibit an uncon-
scious tendency to make the text mean what the
irresistible logic of facts proved to be the universal
rule of life and governing law. )

Thus it was probably that different schools of law "
sprang up in different parts of the country in which
it was found impossible to contend that the existing
rules by which men were governed, and which were
recognized as legal, were in strict conformity with
the standard of the ancient law treatises.

These authorities (as Holloway, J., observed in an
important case reported at p. 250, Vol. VII, Madras
High Court Reports) themselves are as much the
record of customary law as of the written texts of
the Shastras.

I will now turn to Mr. Nelson’s View of the Hindu
law as administered by the High Court of Judica-
ture at Madras, published tn 1877. In this work
Mr. Nelson, after referring to the law which the High
Court is directed by the statute to administer, and
misrepresenting the terms of the statute in the way
already pointed out (p. 10), proceeds as in the pam-
phlet to give his reasons for supposing that no such
thing as Hindu law ever existed : that if it existed,
it was the law of Aryans and Sudras only : that the
three lowest of the original four castes are not to be
found in the Madras Presidency : that it is very
doubtful if the Brahmins in the Madras Presidency,
gave a few on the western coast, are * very Brahmins:’
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that if they are, it is highly improbable that they
should have maintained their original laws and cus-
toms, since they travelled to the south in small
detached bodies, and Dr. Burnell thinks they were
at a very early period broken up into Kulas and
divisions marked by sectarian differences.

He then deduces from the preceding statement of
his views, the conclusion that the only possible
descendants of our Aryans proper are the Brahming
of this Presidency and that it is highly improbable
that they have preserved, in fact, all or most of the

laws by which the Aryans of the Punjab guided -

themselves. He says, the Brahmins of this Presi-
dency guide themselves by customs widely and
radically different from Hindu law.

He considers the name Hindu points to an inheri-
tance by birth of a peculiar religious faith and status
—though he admits it has other meanings sometimes
assigned to it, among which is that of Indlan, (e,
native of India.)

He lays down the proposition that it is impossible
for one not born a Hindu to acquire the status; that
there is no such thing as a Hindu nation, but only a
larger or smaller community, that might be called
Hindus strictly and properly. That the aggregate of
these might be called a Hindu fraternity, and that
the residuum of concordant customs might be styled
Hindu law, but that it is improbable that any large
residuum could be discovered.

Then he goes on to say that the Hindu law of our
Courts, as administered, is an aggregate of discre-
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pant inconsistent guesses, founded on mutilated
Sanskrit texts taken at random from purely specula-
tive treatises. He asserts roundly that substantial
justice is not done, and that decrees are for the most
part grossly unjust.

He then says further, ¢ Houses are divided against
¢ themselves, respectable families brought to beg-
“ gary, doubt and uncertainty prevail everywhere
‘“ and the value of property is 1ap1d1y falling.”

His object, he says, is to make his statements
good and with this end—

1st. To show that many of the leading principles
upon which the Madras High Court has proceeded
in laying down rules of Hindu law about inheritance,
succession and certain kindred subjects are false
principles.

2nd. To set forth a few rules of Hindu law about
inheritance, succession and certain kindred subjects
that really are contained in Sanskrit works of
authority.

3rd. To show that Hindu or Sanskrit law is not
applicable, certainly not universally applicable to the
tribes and castes counstituting the so-called Hindu
population of the Madras Provinces : but these tribes
and castes have usages, manners and customs of
their own antagonistic to and exclusive of the Hindu

or Sanskrit law.

Before proceeding I will adduce a further instance
of the inaccuracy which characterises Mr. Nelson’s
statements.

He says, at page 137, ¢ It was discovered some
8
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“ years back that the usages of the people on the
““ western coast were so greatly and palpably incon-
“sistent with Hinduism that the administration to
“them of what is known as Hindu law was wholly
“ impracticable, and accordingly the Madras High
“ Court brought itself to * recognize” the peculiar
“ customs that obtained in that part of the Madras
*“ Provinces, and to grant to the western coast the
“ rare privilege of managing their private affairs after
“ their own fashion.”

Now this would make it appear that the High
Court, after a period of contumacious refusal to
recognize the customs of the western coast, was at
last compelled by force of facts to accord recognition
to them ; and from the authoritative manner in which
it is stated few of those unacquainted with legal
matters in the Madras Presidency would suppose
that the statement is altogether beside the truth.
It is so, however.

The Polyandry of the western coast is one of the -

most ancient institutions of the Indian peoples. It
is found to survive at the present day in many of the
Hill tracts and in portions of the country, like the
western coast, little accessible to the inroads of
other Hindu civilizations. Kinship through females,
another part of the institutions of the western coast,
is the almost necessary result of polyandry,in which
the certainty of parentage is with the mother alone.
A femalc can, but a male cannot, with any certainty
a8 to parcentage, continue the line.

The customs of the wostern coast could not escape

*
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notice at the earliest period of our occupation of that
portion of our territory, and ever since the Fast
India Company had possession of it have the customs
prevailing there been recognized and allowed.

The law administered at the present day has been
administered from the very first—more than sixty
years prior to the erection of the High Court, which
has continued to administer the law exactly as ib
received it from the late Sudder Court, recognizing
these customs just as it does well established customs

" of the kind elsewhere, as customs having the force

of law, to which, by the early Regulations, and still
later by the Civil Courts Act, it is required to give
effect. '
It may be suggested that by ¢ the High Court’ is
meant the High Court and its predecessors. But
this could not have been intended, and if it were, it
would be incorrect for Mr. Nelson could not with pro-
prlety have used the words, © It was discovered some
years back,” to account for the action taken by the
Courts of Adawlut in the Madras Presidency since
their earliest foundation in recognizing these customs.
¢« Some years back” points to a much more recent
period than that at which the High Courts were
erected (1862) ; and the words ‘ brought itself to

recognize” imply an interval during which the

Court resisted the conclusion ultimately arrived at as
to the difference of the customs on the western coast
from those elsewhere ; such interval having no exis-
tence whatever, but in the imagination of the writer.

Incautious assertions of this kind so calculated to
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mislead must detract much from the weicht which
might otherwise attach to Mr. Nelson’s W(;Drk.

Mr. Nelson first lays down for discussion fifteen
False principles, upon which the High Court has
proceeded.

I purpose to follow his order of discussion except
a8 to the third of these which I propose to treat of
further on. The second I have already dealt with.

The 1st charge against the High Court is that it has
laid down the false principle that there ewist, or Jor-
merly existed, in India, certain schools of Hindu law.

What is here asserted that the Madras High Court
¥1as laid down any such rule or principle is aﬁ;oaethel‘
Inaccurate. The Madras High Court has no goubt,

adopted the expression ©schools of law’ which was
used long before the Court came into existence. It

was used by Colebrooke in his preface to the Mitgk- -

"shara. It was used by Sir Thomas Strange follow-
ing Colebrooke. Colebrooke was taken to task by
an anonymous writer for the use of the term. “He
noticed this ' and observed, “ I am yet to learn, why
“ schools are to be restricted to matters of taste and
“the fine arts; or why jurisprudence is not to be
“taught and studied in schools. Nor am I aware
“ that any more appropriate term can be chosen when
‘“speaking of diversity of doctrine deduced by a
~ ““varied train of reasoning and interpretation, from
“ the same premises.” ’

Mr. Mayne says: “The sub-division has been

1 See p. ’ i
Hinda Iavs. 255, Mr. Mayne's ed, of Sir Thomas Strange’s work on
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« carried to an extent for which it is impossible
“ t0 suggest any reason or foundation. For instance,
“ Mr. Morley speaks of a Bengal, a Mithila, a
¢ Benares, a Maharashtra and a Dravida school and
¢ sub-divides the last into a Dravida, a Karnataka
“and an Andhbra division, So the Madras High
 Court and the Judicial Committee distinguish
“ hetween the Benares and the Dravida schools of
“law, and a distinction between an Andhra and a
« Dravida school has received a sort of quasi recog-
“ nition.” !  If however the term be used to express
the existence of considerable differentiation in
doctrines of law it is quite properly applied. The
question is whether the divergence is sufficiently
great to render the term appropriate. But Mr.
Nelson having first unfoundedly attributed to the
High Court the imposition of a rule that there are
schools of law, and having gone on to state, which

" is also a mistaken assertion, that it was invented in

very early times by English lawyers, whereas if in-
vented at all, it was invented by Colebrooke, closes
with endeavouring to question the propriety of the
expression as applied even to the divergences between
the doctrines of the Dayabhdga of Jimuta Vahuna
and the Mitékshara. ’

He quotes Dr. Burnell’s opinion that « the expres-
« gion is unnecessary, because the real differences
¢ petween even the Mitdkshara and Dayabhdga are
« very few in number, certainly not more than the
« constructions ome often finds put upon some

1 Mayne, § 33.



62 EXAMINATION OF MR. NELSON’S ‘¢ vigw.”

“ English law, and it is quite beyond doubt that the
“ authors of the Texts and Digests had no notion of
““ the kind,” that is of ¢ schools of law.” The learned
writer appears to take the expression ¢schools of
law’ in a literal sense. Colebrooke, however, thought
the expression very appropriate to distinguish what
" he conceived to be a vital divergence of opinion in
the doctrines held by those two writers, and this is
the opinion uniformly entertained ever since by legal
writers from Colebrooke to Mayne, and by all the
Courts throughout the country from early times to
the present day. Mr. Mayne says, § 35, “ Any one
who compares the Dayabhiga with the Mit4kshara
will observe that the two writers differ in the most
vital points, and that they do so from the conscious
application of completely different principles.” He
then goes on to show what they are. As to this
first charge of Mr. Nelson, therefore, it may fairly
be said that it is untrue that the Madras High Court
has laid down any such rule or principle. The
Madras High Court has no doubt recognized the
existence of differentiations of doctrine, but for the
expression used to convey the existence of such
differentiations the Court is not primarily responsi-
ble, nor as it is implied by Mr. Nelson in his charge
the exclusive inventor and sole delinquent. It is
used by Colebrooke who speaks of a *School of
Hindu Law” in the extreme South of India! and of
a Maharashtra school;* by Monier Williams who says
there are 5 schools of law, see his Indian wisdom

b ¢*View,” p. 96. 2 ‘View,’ p. 134,
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and by Dr. Goldstiicker in his pamphlet, who dis.
tinguishes between the Dayabhiga school and the
Mitdkshara school ; and by all the High Courts and
the Judicial Committee; and when confined in its
application to marking a divergence of doctrine is
not at all an inappropriate expression. 'The charge
is quite immaterial to the issue, and 1t is only neces-
sary to notice it in order to show the recklessness of
assertion that characterises the work.

False Principle 4. That the High Court has laid
down the false principle that a state of union is the
normal and proper state of Hindu family ; and there-
fore non-division shall in all cases be presumed until
the contrary is proved.

The Madras High Court alone cannot be held
especially responsible for this doctrine. It is a rule
adopted by the Privy Council and by all the High
Courts throughout India and has never before been
questioned. Mr, Nelson says, ' *“ Since the Sanskrit
¢ law books both approve and practically encourage
« division of brethren upon the death of their par-
“ ents, it is perfectly clear that the presumption of
« non-division is not justifiable in all cases in which
“ the state of a Hindu family is called in question.
s But is it justifiable in any such case ?”’

And at p. 34, « Dr. Burnell has pointed out that
the Sanskrit law expressly advocates division.” Asto
this it may be observed that the Sanskrit law cannot
be any guide as to what is a question of evidence.

1 “View,’ p. 35.

2 See the numerous cases collected, p. 3566 Field’s Law of Evi-
dence in the note to Section 102, -
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At p. 36, Mr. Nelson is candid enough to admit that
Dr. Burnell remarks ; ¢ Practically there can be no
‘“ doubt division takes place comparatively seldom
“ although the Sauskrit law expressly advocates it.”
If this is so, (and it is a matter of every-day observa-
tion and does not require an archzologist or Sans-
krit Expert to discover it,) the High Courts areclearly
right in presuming that every family is undivided
until some evidence is adduced of a division.!

False Principle 5. That the High Court of Madras
- has made the false rule that as to ancestral property
a son and therefore a grandson may compel a division
against the will of his father or grandfather.

Mr. Nelson gives what he conceives to be the true
rule at p. 44. ‘

He says “the correct doctrine possibly may be
* that sons can force the father to separate them from
“ him in two cases and two cases only that is to say :”
and then he gives the two cases. His view is founded
ag are those of Sir Colley Scotland and Sir Adam
Bittleston in the particular case referred to upon
passages of the law books then and still accessible
to Judges and Practitioners.

I do not understand how Mr. Nelson can venture
to rely upon his opinion upon such a question as
conclusive against that of the Judges who decided the
case. Therule is recognized in all countries in which
the Mitdkshara is received as an authority.

1 See the Néra gunty Pollium Case, IX Moore's 1. A., p. 66, in
which it was held by the Privy Council that sons become co-parceners
by birth and that it is for those who allege partition to prove it.
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Mayne says,* ¢ The right of both a son and a
“ grandson under Mitdkshara law to a partition
“ of moveable and immoveable property in the posses-
¢ gion of a father against his consent, has now how-
¢ ever been settled by express decisions in Madras,

“ Bengal and the N. W. Provinces and is assumed

“ to exist equally in Bombay.”

False principle 6, That the High Court of Madras
has made the false rule * that a member of an un- -
“ divided family can aliene joint dncestral property
“ {0 the extent of his own share.”” This rule Mr. Nel-
son considers to flow from the mischief of false rule 5.

There was and is a difference upon this point
between the High Courts of Calcutta, Madras and
Bombay.

The Calcutta High Court held that a co-parcener
could not alienate his interest voluntarily ; nor if he
borrowed money on his own account could a decree
be executed by attaching his interest in the joint-
family property, unless the co-parcener had expressly
hypothecated his interest, and the lender got a decree
upon the interest so hypothecated ; in which case he
might compel the family to effect a partition and
hand over to him the share hypothecated. The
Bombay High Court also held that there could not be
a voluntary alienation, but that Court differed from-
the High Court of Calcutta in holding that if a
decree had been obtained against a co-parcener for
money borrowed, whether on pledge or not, execution
might issue against the interest of the co-parcener,

1 Mayne, § 295.
9
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t.e., that the judgment-creditor might attach or
compel a partition.

In each of these two High Courts, (it is to be
observed), it. was held that a decree might be made
against a co-parcener who had hypothecated his
interest in the joint-family property, and that parti-
tion might thereupon be enforced. .

The Madras High Court said broadly that a co-
parcener might lawfully alienate his interest.

If he could not do so, as insisted by the High
Courts of Calcutta and Bombay, it is difficult
to understand upon what principle these High
Courts allowed attachment to issue so as to affect
the share which they maintained could nbt be alie-
nated. Their views proceeded upon the ground that
it was impossible in a joint-family in which the
number of members is continually fluctuating by
fresh births and deaths, to predicate at any moment
what share a co-parcener will be entitled to when
‘partition takes place ; and that the principle of Mithk-
shara law seems to be that no-sharer, before partition,
can, without the assent of all the co-sharers, deter-
mine the joint character of the property by convey-
Ing away his share. But to carry out this view
consistently it would be necessary to deny to the
mortgage or sale of a share made by one co-parcener
without the assent of the rest, any validity whatever.
But neither the Bengal nor the Bombay High Court
wag prepared to go this length, and they allowed the
transaction to be valid to the extent of permitting it
to be enforced under a decree of the Court, by

. 29 A
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attachment and sale in execution of a decree for
the debt. .

A reason was wanted to cover the apparent incon-
sistency. The reason assigned was that the vendee
had acquired an equity to a partition because, for-
sooth, he had paid his money on what he knew or

" must be supposed to have known was by law an in-

valid security. .

The reason appears scarcely tenable. An equity
to a partition means a claim which'the possessor may
enforce by an application to a Court of Equity. But
as all Courts in this country are Courts of Equity,
the expression means a claim which the possessor
may enforce by an application to a Court. .

But what is the ground upon which he is thus
able.to enforce it? Clearly it must be that he has
a right of action to enforce a partition, and'the
foundation of this right of action must be the right
itself to a partition, arising from the fact that f,he
co-parcener’s property has been transferred to .h1m.
It is perfectly true that the strict rule of t!m'a Mitak-
ghara law is that no sharer before partition can,
without the assent of all the co-sharers, detfarmm.e
the joint character of the property by conveying his
ghare. But, according to the law of the Mxta.kshara,
every member of the joint-family has by b1.rth an
unascertained interest, no doubt a fluctuating in.
terest, in the joint-family property. This by the
Mitdkshara is expressly said to be his property from
the date of his birth.

Now what the Madras High -Court says to the
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vendee is: “If you come to the Court, we shall
recognize the alienation as valid, and enforce it by
decreeing that the interest sold you, which is as yeb
unasecertained, shall be ascertained and made over to
you.” If it be allowed that the Court may unobjec-
tionably sanction the attachment and sale in execu-
tion of a co-parcener’s share on a decree for the
debt, as is the practice of the Calcutta and Bombay

High Courts, it is not apparent why the Court .

should not be abie to recognize the validity of the
transaction itself.

To be able to enforce the contract or transaction
in execution as the Calcutta and Bombay High
Courts enforce it implies a recognition by the decree

itself of the validity of the contract or transaction -

so enforced. The truth is that the prohibition of
the conveyance contained in the Mitdkshara is a
- prohibition which the Courts are not bound to
observe. 'When once the proprietary right of song
in their shares and their right to demand a partition
at any time are conceded, such a prohibition can no
longer be viewed as part of the law of * succession,
or inheritance,” which the Courts are bound to
administer in accordance with Hindu law. The
arrangement between the co-parcener and the alienee
is of the nature of a contract and the Courts are not
and never were bound to administer the law of con-
tracts in accordance with Hindu law. It was not
necessary therefore to be guided by the Mit4kshara
in determining the validity of the transaction. The
Madras High Court gave the Mitakshara the go-bye.

- . }2)
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The Calcutta and Bombay Courts while professing
to be guided by the Mitékshara, in reality if I may re-
spectfully so suggest, seem to me to have evaded it.

The Privy Council, in the appeal of Baboo Dheen-
diyal. LAl ». Baboo Jugdip Narain Singh from the
High Court of Calcutta, has lately declared .that as
to the right of the execution-creditor in the interest
of a co-parcener in the joint-family property, there

' ought not to be any distinction between the case of

a decree-holder who has had that ihterest pledged to
him, and a mere money decree-holder who has
attached it. Either should be allowed to enforce his
decree against the interest of the co-parcener.

It then comes to this that equally in Calcutta,
Bombay and Madras a co-parcener ca.n. by owi'ng
money subject the joint property to p_a,rtll.slo'n ; whlf:h
in practice, that is, in its effects upon joint-family
property, differs in no respect i.:'rom th? Ma&as
doctrine that a co-parcener can alienate hlS. interest
in the joint-property; and for this doctrmfa very
sound reasons are assigned in the juddgltilent in Vol.

H. C. Rep., pp- 10 and 11
VIFI‘:,isl:l;(iirjziple 7. TI}:atIt)he High C’m.a'rt of Madras
Las made the false rule that self-acquired property

inarily is indivisible.
Or(g?rcé?é?i/visible I presume is meant not subject to be
thrown into the common stock for purposes of
aﬁlrt.u;r;;lson‘ quotes Dr. Burnell.wh(.) says, ‘.‘ The
¢ principle that decides this question is very simple
1 ¢YView, p, 65.
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““and may be broadly stated. Whatever an undi-
“ vided member of a family gains by use of family
‘‘ means directly or indirectly is divisible ; all else and
“ this is necessarily in only a few cases is his indivisi-
“ble self-acquired property,” &c.

I am not aware of any case decided by the Madras
High Court, in which a different view has been
taken of what constitutes impartible self-acquired
property. Sir Colley Scotland almost invariably

used the expression ¢gelf and separately acquired

property’ as applied to self-acquired property of an
impartible description.

Mr. Nelson goes on to say, * Dr. Burnell hag not
“ thought it necessary to cite any cases in which the
“ Madras High Court has improperly used the term
“ self-acquired, being no doubt of opinion that the

“ misuse was notorious.” Mr. Nelson then quotes -

certain cases to demonstrate the constant misuse of
the term. In the 1st case quoted (I Madras H. C.
Reports, p. 412), the Court in the judgment uses the
word ¢ self-acquired immoveable property,’ without
adding conditions as to the mode of acquisition.
But if the report be even carelessly looked into, it
cannot escape observation that it was conceded that
the acquisition was an acquisition which, if a par-
tition had been in question between the brothers
including the deceased, would have rendered it
impartible and the acquirer would have taken it.
The real question was whether self-acquired property
-of any kind, i.¢., whether acquired by the acquirer’s
- own gkill, exertions, or funds or from the joint-

L} .
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* family property, would go to the widow, so long as

the acquirer had remained undivided up to h.is deat@.
It was not necessary therefore to be particular in
defining what constituted self-acquired prope.rty that
would be impartible. But in fact the term 1s never

| used without reference to the traditions of the Court

and the Bar as handed down from the beginning of

the century. I may refer to Vol. I, 8. Decrees, p. 148

of the year 1817. The argument used_in the case
quoted by Mr. Nelson in which the Hindu autho-
rities are set out, precludes any notion that thex:e
could have been any misunderstanding as to what 1s
-acquired property—properly so called.
sel’.ﬁ.‘hzqsecondpca:; qu)(:ted from II Madras H. C. 369,
turned upon the construction of a document a.nd not
upon whether the property had been self-acquired or
not. It was not disputed that it had .been gelf-
acquired, and the exact conditions which would
render property indivisible on the gr(?und that se.lf,-
acquisition was alleged, did not require to be dis-

cussed. . .
The same observation is applicable to the third

' case quoted.

The fact is that ¢ self-acquired property’ or ¢ gelf-
acquisition,’ is a perfectly correct and sufficient ex-
pression. It is used in the legal sense attached to
it throughout the Reports as p%‘operby'that has been
acquired without the use of joint family funds. -

Now there is nothing to make it apparent that in
any of these cases the Judges misunderstood or
migused the term ¢ self-acquired property,’ Mr.
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Nelson’s objection appears to be that it should never
be used without a long explanation of its meaning.
It was used, however, by Sir Wm. Jones and Cole-
brooke ; and Dr. Burnell pronounces the equivalents
chosen by the latter (Colebrooke) to be “ singularly
apt.”!

All that he notices is that there is a general mis-
apprehension of the term in the Courts.

No cases in the High Court are pointed out which
afford proof of this position, and I can confidently
assert that none such have any existence whatever
in the High Court Reports. The High Court cer-
tainly did not make any rule to this effect, but
followed what was handed down from the beginning
of the century and to the effect of the rule which
Mr. Nelson’s authority, Dr. Burnell, considers the
correct rule.

False principle 8. The High Court of Madras

-has made the false rule that debts incurved by the
managing member of a Hindu family, should be pre-
sumed in favour of @ minor not to have been incurred
Jor the benefit of the family.

“ He who sets up a charge on a minor’s estate,

“ created in his favour by the guardian, is bound to
“ show at least that when the charge was so created,
“ there were reasonable grounds for believing that
¢ the transaction was for the benefit of the estate.

“ The Court being of opinion that there was no
“ proof of necessity ; that the appellant had wholly
* failed to relieve himself of the burden which the

1 P. ix of the preface to the Vyavabara Nirnaya.
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« Jaw cast upon him of showing that he had good
« grounds for supposing that the transaction was
¢¢ for the benefit of the estate, and that the Courts
“ below were warranted in imputing the character
¢t of frandulent contrivance to the transaction; sus-
“tained the decree of the Lower Court, deciding
¢ that possession of the property should be restored
“ to the respondent who had been deprived thereof by
% g judicial sale under a decree obtained upon a deed
“of agreement executed by his step-mother as his
¢ guardian during his minority, charging his estate.”™

This is a decision of the Privy Council in 1866
long prioi' in date to that referred to by Mr. Nelson
in the 6th volume of the Madras High Court
Reports adduced in proof of the charge. In this
decision the Judicial Committee refer to, and
approve of, the principles laid down in 1856 in
Hanooman Pershad Panday, VI M. I. A., 423, in
which there is the following well known passage,
¢ The lender is bound to enquire into the neces-
gities for the loan and to satisfy bimself as well as

he can, with reference to the parties with whom he

is dealing, that the Manager is acting in the parti-
cular instance for the benefit of the family.” It
will be seen that the Judicial Committee of the
Privy Council made the rule Mr. Nelson impugns,
which was followed by the High Court in the case
in the 6th volume.? The rule is perhaps there too

1 Ruling in Lalla Bunseedhur v. Koonwar Bindeseerece Dutt
Singh, M. I. A,, Vol. X, p. 454.
2 Mad. H. C. Rep., Yol, VI, p. 371.
' 10
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narrowly stated, but the rule of the Courtis the
rule laid down by the Privy Council.

Mr. Nelson says, Presumptions are quite foreign
to the idea of Hindu law. But presumptions are
part of the law of Evidence, and the law of Evi.
dence administered is the English not the Hindu
law, which is very imperfect, and which the Courts
are not required to follow. Of course the weight
of the presumption depends on the circumstances
of the case, as M. Nelson, in page 69, unneces-
sarily insists. He goes on to say, ¢ Natives who
should know’ assure me that the value of land is
everywhere rapidly falling in consequence of ‘the
presumption in favour of minors being indiscrimin-
ately acted upon by all the Courts.

- There are two species of witnesses adduced by Mr.
Nelson whose evidence it is very difficult to test.
These two are ““ thoughtful men,”* and Natives who
““ should know,”? ¢ Thoughtful men’ may be men of
no observation. Those who regard themselves as
thoughtful men, assume to determine who else are
thoughtful men, carefully excluding all who differ
from them in opinion. As to Natives  who should
* know,” Mr. Nelson says in page 26, of the pamphlet
already considered, * Now no one who understands
“ natives can doubt, it seems to me, that ENis’ adviser
“ politely and deferentially admitted the general pre-
“valence of the Mitdkshara because he perceived
“that Ellis’ mind had been unduly influenced by
“ what Colebrooke had said about it:” No doubt

1 ¢View,’ p. 27. 2 +Yiew, p. 70.
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this sort of concession to one’s opinion is very fre-
quently experienced by Europeans in earnest search
of the truth, and it may be permitted to question
whether Mr. Nelson in common with others has not
had to submit to the same process of deception at
the hands of those whom he has consulted. At all
events it is unaccountable that the care which the
law in all countries extends to the interests of minors,
to protect them from fraud, should have the effect

of lowering the value of land; especially as by thus

taking a large proportion of the land of the country
out of the market, it would presumably rather have
the effect of raising the price of land generally. No
doubt it would tend to depreciate property of
minors which a guardian might desire to make the
subject of a dishonest bargain between himself and
a purchaser; the reason being that owing to the
fetters of the law the guardian could not confer an

" unimpeachable title.

Those who lay undue stress upon the importance
of the commercial convertibility of land without
considering the rights of infants interested in it,
may regard this-as an evil. To me it appears an
unmixed good, and a proof that the law 1s so admin-

- igtered as to protect infants.

- I would remark then that the High Court of Madras
did not make the rule which is denounced as false :
that it is a general rule observed by all the High
Courts and was enunciated by the Judicial Com.
mittee of the Privy Council in 1856 and became the
law which the High Courts were bound to observe
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long before the judgment to which Mr. Nelson’s
observations are directed. The principles laid down
in Hanooman Pershad Panday have been affirmed
in many recent Judgments of the Committee, the
latest being Kameshwar Parshad ». Run Bahidur
Singh.!

False principle 9. That the Madras High Court
has made the false ruletn Mad. H. C. R., Vol. I,
p. 412 that the widow of an undivided co-parcener
whether childless or not has no title to angthing but
maintenance.

The correct doectrine in respect of a childless
widow is clearly that which is stated with unmis-
takeable perspicuity by the author of the Mitdkshara
in the last paragraph of Section 1 of Chapter II of
the portion of the work relating to Inheritance.

“ Therefore it is a settled rule that a wedded wife,
“ being chaste, takes the whole estate of a man who
‘ being separated from his co-heirs and not subse-
*“ quently re-united with them, dies leaving no male
“issue.” Thisis arecapitulation of what was stated
in para. 30. He does not, throughout the argument
upon Dhareswara’s opinion, question the statement
of Dhareswara that the passage commented on
regards the widow of a separated brother, but only
confutes the opinion that the childless widow, to
take the estate of her husband who was already
geparated from his brother before his death, must be
solicitous of authority for raising up issue. Mr.
Nelson’s interpretation is incorrect. There is no

1 I. L. R, Calec., Vol. VI, p. 843.
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authority accepted in the Madras Provinces for his
position, that the widow of an undivided co-parcener
has a right to enjoy the estate in common with the
other co-parceners until partition, and is then entit-
led to take a share.

Mr. Ellis’ authority is cited. His evidence no
doubt shows that he thought the view now enter-
tained by Mr. Nelson, in accordance with the law
of the Smritis, but it will be seen from what he
writes that the law had altered. 'The quotation is
as follows :—“ The view that a widow is entitled
¢ only to food and raiment is the more convenient
“law of modern commentators, yet in recent times
¢ when the operation of the Hindu law had been
¢ interrupted, and none other established in its
¢ gtead, the mefarious practice of the males of the
« family seizing all the property of it, and reducing
« the females to a state little short of slavery, came
¢ gradually to prevail: which practice as appears
¢ throughout these papers, the present race of Pun-

« dits are sufficiently inclined to support.” In other

words the condemned practice had come to be re-
cognized as the modern law.

Mr. Nelson cites the decision of the Privy Council
in the Sivagunga Case as conclusive to show that a
widow, though her husband were unseparated from
his co-heirs, takes the estate of her husband. Buf
this is because according to the view taken by the
Judicial Committee in that case, the co-parcener
died separated from the joint-family in respect of his
self-acquisition, whichcomprised his estate. Dr. Gold.
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stiicker condemns the decision on this very account.
He says that the law is that until partition the
question of self-acquisition is not pertinent, because
up to that time all property self-acquired or an-
cestral is vested in the managing member. He also
points out that under the law of the Dayabhdga the
widow would be clearly entitled to the share whether
her husband was divided or undivided, but that the
Mitékshara, in rejecting the principle of the power
of conferring spititual benefits as the ground of the
right to inherit, that being the only principle on
which she could inherit, virtually excludes the widow
of an undivided co-parcener from the right she
‘would have under the Dayabhdga of taking the
share of her deceased husband. Unless therefore
we are going to introduce the law of the Daya-
bhaga, I cannot see how the Madras rule under
notice can be taken to be over-ruled by the Siva-
gunga or any other case, except upon the distinction
taken by the Privy Council in affirming the rights
of the childless widow of an undivided co-parcener
to the self-acquired property of her husband. In
this respect the Judgment of the Privy Council,
though upon the grounds mentioned by Dr. Gold-
stilcker it may be wrong, will have to be followed in

preference to the broad rule enunciated in the case

reported in Vol. I, Madras High Court Reports, p.
412 which Mr, Nelson quotes in support of this
charge against the High Court. This particular

case, though it is thus affected to some extent in-

what it laid down, by the Privy Council decision in
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the Sivagunga Case, is, notwithstanding, possibly
right for the reasons given by Dr. Goldstiicker for
considering the judgment in the Sivagunga Case
wrong, and the principle it enunciates is undoubt-
edly true as a general principle.:

At page 78 Mr. Nelson says, ‘ An attempt to make
% the Dayabhdga and Mitékshara agree as to widows
“ would I imagine be not very difficult.”

Considering the very material divergence of
opinion between the Mit4kshara and the Dayabhdga,®
already noted in p. 62 and that the principle
upon which the widow succeeds in the Dayabhiga
to the estate of her husband in an undivided family
is the very principle which the Mitdkshara rejects,
I do not enter into the grounds of Mr. Nelson’s
confidence.

False principle 10. That the Madras High Court
has made the false rule that ancient Zemindaries are
not divisible because they are of the nature of princi-
palities.

He quotes V Madras H. C. Reports, p. 31. The
High Court in- that judgment quotes and follows
the opinion of Sir T. Strange and the Judicial
Committee. :

The Judicial Committee had, early in 1863, in the
Sivagunga Case, expressed the opinion that the Siva-
gunga Zemindary, being in the nature of a princi-
pality or raj, was impartible. In the later Sivagunga
Case it has affirmed that opinion.

Mr. Nelson says, there are no ancient Zemindaries

1 Mayne, § 35,
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and ingists the rule is therefore false. But estates
of 300 years standing, (see the reports of the Sudder
for 1851, p. 9): the Vijiyanagaram, and Bobbili
Estates, and many even more ancient in the Vizaga-
patam District ; and those of Kalastri and Vencata-
giri, Chundi, Muttiyalpidu, &c., in Nellore may well
be regarded as ancient. '

The High Court at all events did not enunciate
this rule. :

False principle 11.  That the High Court of Madras
has made the false rule that one with whose mother
the adopter could not legally have married must not
be adopted.

Upon the basis of a letter from Mr. Ellis and what
has been told him by natives of their practices in
contravention of this rule, Mr. Nelson pronounces
this a fanciful doctrine, though he says, in p. 90,
that it was received without question by Sir Thomas
Strange. It is not exclusively the doctrine of the
Madras High Court, but is accepted by the High
Courts throughout India, nor did it originate with
the Madras High Court. If it was accepted without
hesitation by Sir Thomas Strange and has been acted
upon by the Sudder, and High Courts and the
Judicial Committee ever since, I think the Madras

- High Court cannot be far wrong in continuing to

act upon it, until it is displaced by clear evidence of
a customary law to the contrary. Fuller enquiry

may justify a departure from the rule but it has

be.ex} accepted by other High Courts and did not
originate with the Madras High Court.
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False principle 12.  That the High Court of Madras
has made the false rule that the Aliya Santdna Kattu
Kattale is a work of authority on the law of South
Canara. '

The book now it is translated is palpably not
worthy to be relied on as an authority and probably
is a forgery. _

In the period when Mr. Findlay Anderson was
Civil Judge of Canara, twenty years prior to the
existence of the High Court, the book was generally
regarded as authoritative, and the late Sudder Court
and its successor the High Court merely followed the
opinions of that most experienced and able Judge
Mr. Findlay Anderson, and of other experienced
Judges in receiving it as a reliable record of the

law current in that part of the country.

False principle 13. That the Madras High Court
has made the false rule, that survivorship is a prin-
ciple upon which the rule of succession in part
depends.

If this rule be false it is not the Madras High

~ Court, but the Judicial Committee Which is respon-

sible for it.

The High Court took no part in the disposal of
the Sivagunga Case quoted by Mr. Nelson in support
of his arguments. Nor is the High Court identi-
fidd with Mr. Norton, whose own language in his
Leading cases, is quoted in support of Mr. Nelson’s
view that the rule was laid down by the High Court.

Mr. Nelson says that Professor Goldstiicker in his
comments upon the judgment of the Privy Council

' 11
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in the Sivagunga Case, IX Moore, shews that the'

principle of survivorship has no existence at all.
The Professor, it is true, makes an assertion to this
effect, but I cannot see that he establishes his pro-
position. His argument is based upon the comment
of the author of the Smriti Chandrika upon the text
of Vrihaspati, a comment which it is seen at a glance,
strain.s the text and endeavours to wring from it a
meaning it was never intended to convey. The text
of Vrihaspati runs thus: “In scripture, in the
“ traditional code and in popular practice, a wife is
“ declared by the wise to be half the body of her
“ husband, equally sharing the fruit of virtue and
“vice. Of him whose wife is not deceased half the
“body lives; how then should another take his
¢ property while half the body of the owner lives ?”
The Smriti Chandrika puts upon this passage the
construction that a wife has a nearer claim, from
the circumstance that she has the property of con-
ferring visible and spiritual benefits (on the de-
ceased). How the author of the Smriti Chandrika
deduced this meaning from the passage, it is impossi-
ble to understand. The words upon which the spiri-
tual theory appear to be built are *“equallysharing the
“ fruit of his pure and impure acts,” (i.c. virtue and
vice). But these words may be much more naturally
viewed as intended to illustrate the completeness’ of
the union of the wife with her husband and her con-
sequent survival as half of her hushand. The
principle enunciated by Vrihaspati as pointed out by
Mayne, § 452, may be one that does not fully account
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for the succession of the widow, but the language
of Vrihaspati does not warrant the meaning attached
to it by the Smriti Chandrika.

It is by no means certain that the spiritual theory
as to inheritance was not invented long subsequent
to the institution of property, and the law of succes-
gsion ; and that the reference of a right of descent to
principles of religion was not contrived for the pur-
pose of introducing a more powerful sanction or
motive for the continued observance of the rules of
succession. It was the opinion of the Abbé Dubois
that:! ¢ One of the most artful contrivances made
«use of by the early Hindus for preserving their
« customs, has been that of clothing them with cere-
“ monies whichmake a strongimpression onthe senses
« and communicate something holy to the practice.”

The doctrines of the Dayabhiga may have been
the result of a re-action from a period when the
religious sanction, possibly in the time of the author
of the Mitdkshara, had in practice ceased to be
regarded.

False principle 14. That the High Court has
made the false rule that a widow can adopt without
the consent of her husband.

This also is a rule which has the sanction of the
Judicial Committee.

The law in regard to adoption, it is generally
agreed, requires legislative interference, but this
doctrine should not have been put forward as one
for which the Madras High Court is responsible,

1 Abbé Dubois Pope’s Ed., p. 25.
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when, as Mr. Nelson himself shows,! it follows the
opinion of Colebrooke as deduced from the Mitdkshara.
It is also in accordance with the opinion entertained
by Sutherland.? Ellis, however, took a view rather
stronger than that which Mr. Nelson adopts.

Mr. Nelson’s opinion is that a woman cannot
adopt without the consent of her husband ; or if he
has intended and made preparations to adopt, but
rhas not formally completed the adoption, then
although he has ‘given no authority to his wife to
adopt, she may adopt with the consent of the assem-
bled Sapindas.

This view is based upon no writings which were
not accessible to Colebrooke, Sutherland, Ellis and
the Judges of the Supreme and Sudder and High
Courts, and the Judicial Committee, and has not
the solid basis upon which in the opinion of the
Judicial Committee the decision of the High Court
n the Rémndd Case was capable of being put, the
custom of the country. Nevertheless I am free to
admit that the law of Adoption is in a very unsatis-
factory condition; and this has often been insisted
upon by the High Court.

False principle 15. That the Madras High Court
has made the false rule that o Hindu family may be
at once divided and undivided.

Dr. Burnell considers this rule erroneous and
bases his opinion upon reasons derived from Gram-
mar and Logic.

He says that the word °wealth’ in the preceps
1¢View,” pp. 1045, 2 ¢Yiew,' p. 105.
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« divide the wealth” means the whole wealth, and
would not grammaticallyadmitof only a portionbeing
divided. Also that Dharma charges are chargeable
on the property as a whole, and that if the family
be partly divided, the charges also must be divided
[partly], which is an impossibility." The logical
difficulty I do not understand.

I am not inclined to attach much importance to the
grammatical difficulty. In the course of ages diver-
gences will necessarily take place’between precept
and practice. This may be painful to philologists, but
facts must be accepted. As long as customs, which
are at the root of the law of property, are referred to
a religious origin in a positive revealed law, difficul-
ties of this kind will always suggest themselves.

The Judicial Committee at p. 612, IX M. I. A. in
the Sivagunga Case say : That two courses of descent
may obtain 6n a part division of joint property, is
apparent from a passage in W. H. Macnaghten’s

Hindu law, Partition, Vol. I, p. 53, where it is said

as follows : * According to the more correct opinion,
« when there is an undivided residue, it is not sub-
“ ject to the ordinary rules for the partition of joint
¢ property ; in other words if at a general partition
“ any part of the property was left joint, the widow
«¢ of a deceased brother will not participate notwith-
«¢ gtanding the 8eparation, but such undivided residue
« will go exclusively to the brother.” Here, there-
fore, a partial division is recognized. No such rule
as that stated was made by the High Court of
1 Book, p. 100.
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Madras. It was recognized as the law by the Judi-
cial Committee and by the Courts of India in Calcutta
and Bombay long before the Madras High Court
decided the case upon which the charge is based.

The cases will be found quoted under para. 417
of Mr. Mayne’s valuable work,

The law on this point as declared by the Madras

High Court, is recognized, therefore, by the High
Courts of Calcutta and Bombay and by the Judicial
Committee of the Privy Council.

It is thus seen how unfounded are Mr. Nelson’s
charges against the High Court of having laid down
certain false principles of Hindu law.

It will be well, however, to consider whether any of
the  principles” (as Mr. Nelson calls them), or rules
call for the severe denunciation of them in which Mr.
Nelson indulges, or have been productive of unto-
ward results.

“ Houses,” he says, “are divided against them-

“ selves : respectable families are brought to beg-

“ gary” ¢ doubt and uncertainty prevail everywhere,
““and the value of property, is rapidly falling.”

“The laws made by that Court, I believe, to be
* essentially bad laws ; wholly unsuited to the social
“ system of the so-called Hindus, and productive of
“ disastrous results—one of which is the growing
“ unwillingness on the part of capitalists to advance
“ money on what ought to be excellent security and
“the consequent steady fall in the value of rights
‘ over land.”

Asto the use of the expression * Schools of Law ;"
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the rule as to the indivisibility of ancient Zeminda-
ries ; the recognition in one case of the authority of
the Aliya Santdna Kattu Kattali; the rule' as to the
disqualification for adoption of boys Wlf)l% whose
mother the adopter might have intermarried ; the
presumption of union of a Hindu family ; the opinion
of the Privy Council that succession may depend on
two principles—one the right to make the. funex.'al
offering, the other an assumed right of survivorship,
(IX M. I. A., 610); the recognition of the pregent
contraction of the former rights of widows to a right
to be maintained in place of a right to take a share;
the recognition of the right of widows in the south,
(more extended than that of the same class in fihe
north), to adopt without the consent or authority
of the husband; the rule that self and separately
acquired property is ordinarily indivisible ; am% .the
rule that a joint-family may, in making a partition,
reserve some property for future partition ;—it would
be idle, I think, to ask if any such rules as these
could possibly have brought about the disastrous
consequences alleged to have followed from'the ad-
ministration of the law by the High Court in cases
of “ Inheritance, Succession, Caste, Marriage or any
Religious Usage or Institution.”

There remain five of the impugned rules to be
considered. First, I will take the rule (called  false
principle’) that a lender seeking to enforce a charge
against the estate of a minor, must have .at least
been at the pains to make reasonable enquiry and
satisfy himself that the amount was borrowed OI.‘ the
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debt incurred by the guardians of the minor for his
benefit, or for some family need.

Will any one be bold enough to contend that this
is not a righteous rule, or that the course advocated
by Mr, Nelson should be substituted, that the lender
or creditor should not be required to enter into any
proof that he did make such reasonable enquiry
and that it is for the infant to show that the charge
was not incurred for his benefit, or for family need ?
Is it possible that the rule referred to, which is a
rule of the Privy Council, followed by all the High
Courts, and is based upon the sound moral principle,
recognized by every system of jurisprudence, of
protecting the interests of infants, can have been
productive of evil consequences ?

Of the remaining four rules, two, the fifth and
sixth are that a son and grandson may enforce par-
tition and that a co-parcener may alienate to the
extent of his share. Of these the first is recognized
as the correct rule, as I have already shown, in all
countries following the law of the Mitdkshara. It
has never been before suggested that the power
which sons thus possess by law in the various parts
of India in which it is recognized, tends to lower the
value of property or is productive of disastrous re-
sults ; noris it shown by Mr. Nelson that it has had
or can have any such effect.

It may be suggested that the rule which enablesa
sen to alienate his interest in the joint-family pro-

perty may create inconvenience in facilitating the.

- dissipation of the wealth of the family by the sons and
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in thus tending to put an end to the family union.

In practice, however, there is no reason to suppose

that greater ill effects follow than from the rules on

the subject recognized in Calcutta and Bombay, as

already explained. Short of prohibiting the seizure of

joint-family property under a decree against a single

co-parcener it is difficult to say what measure would

be effective to prevent the diminution of the family

wealth brought about by the indebtedness of the

members of the joint-family. The members having

each a property in their several interests, no reason

appears why they should not be made liable for their

debts by seizure of their property. The existence of

spendthrift relatives is a misfortune no doubt to the

other members of the family, but the ill consequences

flow not from the law as laid down by the High Court

of Madras, but from the joint-family system. The

modes of mild truth (p. 36) are of little avail in the

Kaliyuga age, and to make a man answerable in his
property is less barbarous than to immure him in

the public prison, or to shut him up in one’s own

house or to sit dhurna at his door ; and if he should

be made answerable in his property, there seems no

reasonable objection to the seizure and sale by legal
process of that which is his property from his very
birth, viz., his interest in the joint-family wealth.

If this is once acknowledged it is not illogical to
allow to a co-parcener who can thus by legal process
subject the joint-family property to be severed, a
right to dispose by private contract of that which
the law can seize to pay his creditors.

12
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The evil apprehended is the ruin of the family by
the action of one member in effecting secret aliena-
tions of the joint-family estate to the extent of his
own share.’  One would suppose from this that joint-
family property was never intended to be, and was
not under Native Governments, held liable to the
debts of members of it ; that the joint-family was so
beautiful a system and so much venerated that the
property held by the family corporation possessed a
special immunity from the demands of creditors.
This however was by no means the case as is shown
by Mr. Nelson himself? in his consideration of Father
Bouchet’s 7th maxim, (see ante pp. 18, 19, 20)
from which it appears that under the joint-family
system at the end of the 17th century the neces-
sity was recognized of defraying the debts of indi-
vidual members from the joint-family wealth. The
only alteration made under the English adminis-
tration is to enforce the payment of such debts
from the family wealth with greater speed and
certainty, and to confine the liability of the family
wealth for the debts of any single member within
more exact limits.

These changes in the mode of enforcing such
debts have arisen naturally in the progress of civi-
ljzation and are, I cannot help thinking, productive
of advantage instead of disaster.

False principle 2 I have already discussed. I
have shown that at all events the High Court fol-
lows as its predecessors followed the intention of the

1 Nelson's Book, p. 54. 2 Pamphlet, p. 18.
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law in applying the Hindu law to all vulgarly styled
Hindus. This would be sufficient to vindicate the
High Court, but it may be well to consider whether
disastrous consequences can have followed from the
administration of the law according to its intention
in this respect, and also from the mode in which the
Madras High Court deals with customs. (False
principle 3.)

The gist of the grievance supposed to follow in
the train of false principle 2, is that whereas the
tribes and castes' of South India not being Hindus
ought to have their peculiar customs, and not Hindu
law, administered to them, the administration to them
of Hindu law is continually conflicting with the law in
which they have been born and by which their Per-
sonal, Family and property rights and their law of
succession are believed by them to be regulated.

No evidence of this is fortheoming, and there have
been so far as I am aware no cases before the High
Court in which people of the lower castes or tribes
vulgarly classed as Hindus have repudiated that
classification, or claimed or pleaded under a different
law of succession, inheritance, caste, religious usage
or institution from that of the Hindu. The instance
of the Maravars, as to whom Mr. Nelson quotes
Mr. Justice Holloway, is an instance directly opposed
to his view, for they have always claimed as Hindus
and pleaded as Hindus.

It is very improbable that whole families, not recog-
nizing or governed by Hindu law, would thus impale
themselves as it were upon Hindu law and volun.
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tarily incur the disastrous comsequences to which
Mr. Nelsonrefers. It may however be that whereas
the Hindu law recognizes the existence of peculiar
custon.ls in different parts of India, and directs
(especially in the case of those not belonging to- th
four castes) that their customs shall be res ectede
the High Court has laid down rules in re I;rd t ,
customs which practically prevent their recf nitioo
to the extent to which they ought to be recoinize(;-rl
an.d has in this respect, unintentionally perha s’
falled. to carry out the Hindu law in its true s ilﬂt’
and imposed much inconvenience on familiespwho’
?mve governed themselves by customs recoenized
m their community as legal. il
. This brings me to the consideration of the remain-
mg false principle No. 3. :

'I shall postpone it however for the present as it
W}ll be more convenient to consider it in connection
with the cursory examination I propose to make of

Mr. Nelson’s Prospectus of the
stud .
of Hindu law. udy of the Science

I will now therefore proceed to examine Mr. Nel.

son’s ¢ True rules.’

o]

1. Custom is to be maintained notwithstanding
that the law is opposed to it.

2. Hindu law i iniste
e aw 18 to be administered to Brahmins

3. English words of ar
. t are to be avoided in t
rendering of Sanscrit law terms, ied inthe

EXAMINATION OF MR. NELSON’S ‘¢ VIEW.” 93

4. All earnings are to be handed over by mem-
bers of the family to the father.

5. Sons are not independent, but by birth they
have a right over the wealth.

6. They cannot aliene or use the family wealth.

v. If a father become vicious or extravagant, his
independence ceases, and in some circumstances the
sons may enforce a partition.

8. Sons may prohibit the father from squander-
ing the property or making an unequal partition of it.

9. The father may separate his sons from him
making an equal partition.

10. What he has acquired for himself by his own
exertions he may divide unequally.

11. Widows of the father must have an equal
ghare with the sons, not mere maintenance. So
with the widow of any son who may have died.

12. Questions may arise on a partition as to
what is, what is not liable to partition, and as to
whether wealth that has been self-acquired by one of
the sons, should or should not be parted amongst all.

13. After separation all religious ceremonies are
geparate with certain exceptions. Hach one man-

ages his own wealth.

14. If one dies without issue, his widow, if chaste,
gucceeds to his estate, and may aliene immoveables
for religious purposes. After her death, the estate
reverts to her husband’s relations in a certain mode
of succession.

15. If the wife dies before her husband, her

children, daughters first, take her wealth.



94,
EXAMINATION OF MR, NELSON’S ¢ vIEW.”

.16. A sonless separated son may adoptason, I
doing g0 he must follow the custom of the coul;t1~ ;
1.7. .If on the death of the father, the song r)eg .'
to live in union, they may do so, the eldest mans inel
18. The widows of the father and of any ofg thg.
sons W.hO may have died will be entitled to claim t} o
share in the family income, their husbands( Woullg
have enjoyed if alive. Though, practically, as th
sons would spend the income of the family ’as thee
plea.sed, and the widow would have no power of iny
terdiction, this right would be of little value. -
1 é)t When t'he male members resolve to make
E;ut; ;elosr;,n:w widows will take shares equal to that
20. The fact of partition when questioned is to
be determined, like other questions of fact upon the
whole of the evidence adduced. ’
:‘2‘.1. After separation, reunion may take place :
. Such are, briefly and roughly,” Mr. Nelson says
) the general principles that I apprehend may b(;
gatherfad from those parts of Sanskrit works which
¢ deal Wlt'h the important subject of succession.
. “As will })e seen at a glance they are for the
. most part diametrically antagonistic to the princi-
ples that have been established by the High Court
“ of Judicature at Madras.” s
Except in three points, viz., the authority of the
sons to enforce partition, the power of alienation of
;Iéeasgnls and 1';he rights of widows, (rules 6, 7, 11,
o nd 19), this elementary sketch of the rights of
members of a Hindu joint-family, is precisely
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what the merest tyro in the study of the Hindu law

as current in the Madras Presidency, at once iden-

tifies, as a representation of rights that are recog-

nized by the High Court of Madras, and by all the
High Courts in so far as they are guided by the law

of the Mitdkshara. :

Of the exceptions referred to, the qualification
which Mr. Nelson would introduce to the rule thab
sons may enforce a partition against the will of the
father, is not stated. The power of alienation pos-
sessed by the sons, as I have already explained, is a
point upon which the High Courts have differed and
on which the Privy Couneil, though it has not com-
mitted itself to an opinion as to the power of any
one co-parcener to alienate without the consent of
the others, has preferred the broad rule by which
the Madras High Court gives effect to alienations
to those of Calcutta and Bombay. The reasons that
may be urged in support of the Madras rule 1 have
already stated, pages 65 to 69.

The rights of widows which Mr. Nelson advocates
cannot be claimed by them except under the law as
get forth in the Dayabhdga, which is not the law of
Madras and so far as can be gathered from the
« Thesawalamai”’ which professes to represent the
law of the Tamils of Ceylon who from time to time
have emigrated from India, was not formerly the law
in Southern India.!

If the law on this subject as presented in the
Dayaghdga ever were the law in Southern India in

1 See Appendix, L.
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former times, it is clear that the existing system
displaced it and became thoroughly systematised in
Southern India. For a widow never dreams of get-
ting her husband’s share except in the case of her
husband having been separated from his co-heirs and
sonless ; and the works which are especially held to
be authorities upon the law of South India upon this
point clearly and unmistakeably reduce the widow’s
right to what it is now held to be. ‘

The first of the ‘ True rules’ is conformable to the
- law as now administered, if by ¢ custom’ is meant a
custom proved in accordance with the recognized
rules of law. But it is certainly not the law as now
administered if, as I suspect, Mr. Nelson intends
that every one may set up any new practice he
pleases and claim recognition of it as his custom.
The effect of the second of the rules I shall notice
again further on.

In other respects Mr. Nelson in so far as during

his judicial career he has acted up to the view of -

Hindu law propounded in these  True principles,”
(though perhaps as unconsciously as M. Jourdain
had been talking prose all his life), has been
administering the law as laid down, followed and
administered by the High Court of Madras.

I will now refer to Mr. Nelson’s latest work, “ 4
Prosl'aectus of the Scientific study of Hindw law.”
Tt might at first sight seem that this book contem-
plaited little more than the propounding avast number
f)f Insoluble problems. But on further examination
. 15 appears to have for its object to establish the
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necessity for sweeping away what Mr. Nelson speaks
of as the noisome rubbish of High Court Reports,
and to slay and bury the monster called Hindu law.
To this end he has re-affirmed his condemnatign of
the fifteen so called false principles enunciated by
the High Court, already noticed by me.

Doubt is attempted to be thrown upon the age of
the Mitékshara and it is suggested that the Miték-
shara is taken from Mddhava's work instead of—as
has hitherto been supposed—M4ddhava’s work from
the Mit4kshara, and that the Mitakshara therefore, in-
stead of having been an authority for the law of South
India for many generations, is a work written about
the year 1700, not earlier because it is an enlarged
edition, Mr. Nelson supposes, of Mddhava’s Daya
Vibhdga, written about 1350,and quotes Dhéreswara, )
who, in Mr. Nelson’s opinion, may turn outto be
Di4ra Shukoh brother of Arungzib who died 1659.

This startling theory I leave to be refuted by
other and abler pens, but I would remark that
Father Bouchet’s reference to a work called °Vicnd-
charam’ clearly indicates the Mitdkshara of Vijnd.
neswara as acknowledged by Mr. Nelson, (see ante
p. 44.) It is difficult to understand how a work
posterior to the period at which Ddra Shukoh wrote
and which quotes his writings could have become suf-
ficiently known in the South by 1714, the year in
which Father Bouchet wrote, to be brought to his
notice as onme of the works upon law which were
known and read and reverenced, though not consulted
in the decision of legal questions; and the theory

13v
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certainly seems to overlook the received eras of the
commentators on thg Mitékshara, Visweswara Bhatta
1400 A.D., and Mitramisra 1550 A.D., and the gene-
f'ally.accepted view that Jimuta Véhana in his treatise
18 combating the doctrines of the Mitdikshara, and

that the commentator on the Dayabhdga of Jimuta

Véhana, Raghunandana, is supposed to have lived
z.a,bm.xt the year 1500 A.D., also the fact that Madhava
in his work quotes not only Vijndneswara Yogin the
author of the Mitdkshara but also Chandrikikéra or
the Smriti Chandrika of Devanda Bhatt, who is sup-
posefl to have lived about 1250 A.D., and who in the
Sr’;nnti Chandrika' quotes both Dhéreswara and Vij-
naneswara, the author of the Mitdkshara; whence
necessarily results the series—

1. Dhdreswara,

2. Vijndneswara’s Mitdkshara,

3. Smriti Chandrika,

4. M4ddhava’s Daya Vibhdga.

.Mr. Nelson recommends the appointment of a
mixed commission of Orientalists, Judges and men
of business to enquire and report on the Sanskrit
}):v:ks f,‘hgi; are genera.lly. supposed to contain Hindu
-k b. this commission the principal duty should
o 6 to collect all the admissible evidence forthcom-
. Ll;g to show .that such books all or any of them,
., v; Zt Zny time consciously or unconsciously been
3 orgbr led by any of. the population of South India
) theer::y part of 11;., as books containing law, and

e a8 authorities obligatory on men’s con-
1 Kriatnasaw?ny Aiyar’s version, Ch, II1, §§ 20 and 23.

EXAMINATION OF MR. NELSON’S ‘¢ PROSPECTUS.” 99

< geience.”” Mr. Nelson adds, *T have searched in
« vain for such evidence, I honestly believe that not
« g particle of it can anywhere be found.”

This implies that the question is whether any of
the law books recognized as authorities, were ever
received as positive law.

But this is not the question. The question is what
is the living law among the people, and do the trea-

‘tises consulted by the Courts and regarded as

authorities : do these treatises accurately represent
the law? Such a question is best answered in the
course of a cycle by observation of what the re-
ceived law of the people is, as ascertained by judi-
cial decisions. The treatises referred to have never
been regarded by the Courts as works which were
believed to contain a sacred revealed or other
positive law. The most that has been attributed
to them is that they accurately represent the law in
the part of the country in which they are recognized
as authorities.

A foreign enquirer in England might question a
very large body of laymen before he would be able
to ascertain what legal works were regarded as
authorities to be consulted in the ascertainment of
their rights. And if the enquiry proposed by Mr.
Nelson resulted in showing that the Mitdkshara,
Smriti Chandrika, Mddhaviya, and other like trea-
tises were little known among the body of the people,
this would not destroy the authority of these treatises
as representing accurately the law of South India,
except in so far as by judicial enquiries that law had
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been ascertained to differ from what is to be found
1 the treatises.

Mr. Nelson proposes that when it is found, as he
assumes it will be found, that no evidence of the
authority of the treatises is forthcoming, the Govern-
ment should commence the task of collecting and
arranging in a simple form the few primitive usages
and customs that are common to all or most Indian
castes. This was effected in Bombay and the usages
were published ix 1826. The enquiry however was
confined to only two Talooks.

The result of the enquiry so held was this—

“ A general conformity is observable with the
““leading principles of the Hindu system, which so
“far as they affect civil disputes appear to be as
¢ follow :—

1. “The supremacy, generally speaking, of the
“Brahmin caste. Some castes permit the agency
“ of their own priests, but the ceremonies performed
“ are imitations of the Brahminical rites.

2. ‘“Severe penalties annexed to intermarriage
* or association with a lower caste. -

3. Adoption, even by widows, in order to secure
“ the continued performance of funeral oblations,

4. ¢ Inheritance generally speaking, in equal
* shares by males only, in equal degree of rela-
“ tionship ; the degree of consanguinity indicated
“Dby the customary performance of funeral obla-
“ tions being the principle on which property is
‘“ inherited.

3. “, Community of property among the members

”
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¢of one family; descended or ancestral property
“ bei nsidered as entailed. '

1‘)?1(;15 :}?e other hand the chief points on which th.e
% ]aw and custom have been observed to be at vari-
“ ance are— .

1. * The great variety of castes al‘ld se.cts H .

9. ¢ The custom of a second and' inferior marm:
“ age allowed to wives and Widowsf in many .castes ;

8. % The small orirregular I;llx.n:shments in some
« ced by caste assemblies ;

(Zse%‘e’;ic;r disre};'ard to legal restrictions. as to
“ caste, in trading and taking interest; besides :m
< infinity of local usages, which hav'e become es :(i
« blished, unwarranted by Sastra if not op};o:h
“to its rules.” Steele’s Law anq.Customs oEd e
Hindu Castes in the Deccan, p. xvii Preface. | n.

of 1868. B
It will be seen that the result was very incom-

mensurate with the difficulty and complexity of the
task undertaken. '

The enquiry resulted in showing what Mr. Nelso.n
believes it would not show in the Ma.dx.'as Pf'es%-
dency a general conformity with the leading princi-

- ples of the Hindu system. ‘

! The divergences from Hindu law so far as thﬁy
related to matters which would come bef.ore the
Mofussil Courts as questions to be determmgd by

that law, or by custom, were confined to q;esﬁ;llons
i i i s lon
of marriage, 1n which a variety of cuétgf\ncsxa ?‘ g

been recognized by the _Courts.. .
I will now examine False principle 4.
o \
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3. That the High Court of Madras has laid down
the false rule that a custom which has not been judici-
ally recognized cannot be permitted to prevail against
distinct authority.

The High Court never laid down this rule in any
case. Had it done so it would be tantamount to
saying that a custom can never be proved to the
satisfaction of a Court of Justice, because it must
always have been preceded by a previous judicial
decision recognizing it, which, to be a valid judicial
decision, must be preceded by some other previous
judicial decision, and so on.

It is said by Mr. Nelson that this false rule was
first broached in a case reported at p. 51, Vol. I,
Madras High Court Reports.

This is not a case in which it was held that a cus-
tom which had not been judicially recognized cannot
be permitted to prevail against distinct authority.
The custom, which was undoubtedly in derogation
of the general law, had been condemned by the late
Sudder Court only three years before.

The High Court followed that decision.

The defendant had admitted the practice on
which plaintiff relied, but the High Court had to
consider the legal effect of that practice and could
not therefore decide in favour of the plaintiff on
the mere admission of the defendant of the ex-
istence of it.

There was no other evidence of the custom.

- The parties were of the Reddi caste, (Vaisyas) .

The second case at I Mad., 420, is one of a Brah-
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min in the Andhra country, adopting a sister’s son.
The custom was held invalid.

The circumstance that the practice had never been
recognized by judicial decision was not the basis of
the decision, (though the head-note wrongly states
it s0). This circumstance was only mentioned to
enforce the other reasons. The judgment proceeded
on the law as expounded by the greatest authorities,
the reasons on which the law was based, and the
circumstance that there had been no judicial deci-
sion to raise a doubt as to the authority of the
opinions condemning the custom.

The third case referred to in Vol. IV, p. 204,
decides that the illegitimate son of a Sudra by an
incestuous intercourse does not inherit. -

This seems to be a very wholesome doctrine not-
withstanding any amount of practice recognizing
such rights as the High Court disallowed. It was
also based upon carefully considered reasons.

In the case reported at VII Madras High Court
Reports, 25Q, not: only Holloway, J. and myself by
whom the final judgment was delivered, but all the
Judges of the Court were of opinion that the custom

* though made out conclusively as a custom was not

made out as a valid custom. It was in derogation
of the general law governing the parties who were
Brahmins, and opposed to the law as expounded in
the treatise of Vaidyan4da Dikshadar a treatise of
authority writtenin the "Tamil country to which

-these partles belong.

It was thought, as Mr. Justice Holloway has ex-
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pressed it in the judgment, that “In the case of
Brahmins it is impossible in any case to believe in
the existence of a customary law of which no trace
appears inany written authority of the place to
which they belong. These authorities themselves
are as much the record of customary law as of the
written texts of the Shastras.”

In another Southern district also, (Tranquebar),
another District Judge after an elaborate enquiry
had come to the conclusion in a similar case that
there was no such rule of customary law.

One of the conditions of a valid custom is that
the evidence should show the conviction of those
following it that they were acting in accordance with
law.

That conviction we did not consider had been
made out in the instances given in evidence, but on
the contrary we thought that the parties in the
several cases had been consciously acting in viola-
tion of what they knew to be the rule of law.!

It may be observed that there are two species of
customs, one in derogation of the general law, and
the other the customs of people to whom the general
law may not have originally applied.

With regard to the former the rules laid down in
Vol. VII, p. 254, would have to be applied as a test
of the validity of the custom, unless it is one recog-
nized in Hindu law treatises of authority as a valid
custom though in derogation of the law.

With regard to the latter, the first question

1 Mayne, § 47.
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would be, was the clags to which these people be-
long originally subject to the Hindu (or any other)
general law? If not, then the custom pleaded is
pleaded not as a custom in derogation of the law,
but as the law itself, and assuming that it is not an
unlawful practice, all that would be required to be
shown would be that the class generally recognized
the practice as binding on its members. -

The rules laid down in VII Madras High Court
Reports, 254, and in 111 Madras High Court Reports,
75, 77, have been approved and applied by the High-
Courts of Bengal' and Bombay® and were approved
of by the Judicial Committee of the Privy Council.®

It will be seen that the Madras High Court has
not in the instances mentioned by Mr. Nelson re-
fused to recognize customs properly proved.

The case already referred to at p. 51, Vol. I, Madras
High Court Reports, was a case in which the custom
of Tllata was not legally made out. The parties were
persons who were subject to the general law.

This custom was not at that period so well known
and recognized as it is at present.

At p. 119 of the Prospectus Mr. Nelson again
insists that the High Court refuses to recognize
customs and among others that of Illata. But this
is a migtake. Many cases have come before this Court
in which the custom has been recognized. Unfortu.
nately few have been reported. But I may refer to
the cases of R. A., 103 of 1868 and to the case re-
ported at p. 25, Vol. VII, High Court Reports.

19 Beng. L. R, 294. 210 Bomb, H. Ct., 234. 314 Moo, I. A,, 585.
14
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In Chapter VII, of the Prospectus Mr. Nelson
deals with Mahomedan law. He insists that the High
Court does not recognize the custom among certa%n
Mah.omedans of the Madras Presidency of the joint-
family ; and in illustration of what he advances 3'efers
to a scene in Court in the course of which the counsel
for thfe appellant was laughed down by the Court for
sp.eakmg of division and non-division in connection
Wl.th a case involving the decision of the rights of cer
tain Mahomedans. The story is told as though Mr.
Nelson had himself witnessed the scene. But lon '
be.fore Mr. Nelson became Acting Registrar of thg
High Court in 1867 which I presume is the eriog
referred to, this custom of certain classes of ;S)Z[a.h
medans had been recognized. He will find a re o(r)t:
of.a, case bearing out what I sayin Vol.II Magras
ngh. Court Reports at p. 414, and I give iI; the A
pendix’ a case of some interest more recently decideg
In the case at Vol. II, p. 414, the family divided in.
1?6.5 ; the partnership existing up to the time of the
division was not disputed and was treated by the
Court:, as a custom well known and recognized ; the
question was only as to what were some 0:1' the
rights flowing from that partnership.

In t‘he case now given in the Appendix the custom
was disputed, and the case was tried and decided
upon the evidence in favour of the custom.

' The High Court has never to my knowledge
ignored the custom or refused to recognize it. I
cannot therefore avoid thinking the circumstél;ces

1 Appendix II.

- Reddi family in the Kurnool
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referred to by Mr. Nelson must have been connected
with a case of purely Mahomedan law in which it
was quite evident that that law alone could apply ;
for it is only the Lebbai and Marcayen classes of
Mahomedans in this Presidency who have adopted
the joint-family system.

The Court though unwilling to disturb what has
been received as law for the last 80 years and to
accept allegations of custom often put forward to
justify violations of well recognizel law ; unwilling
also to introduce the confusion and uncertainty of
title that would result from the recognition of so-
called customs on absolutely insufficient evidence,
has never been and is not unprepared to give effect
to any custom properly proved. _

A remarkable case' has lately come before the
Court tending to refute Mr. Nelson’s assumption
that the Hindu law as administered by the Court,
i.e., speaking generally, the law of the Mitdkshara,
and other works of the kind is not the law according
to which the non-Mahomedan Indians, when left to

themselves, regulate their rights of succession.
The litigation in the case referred to was in a

district, and com-
menced in the Court of the Nawab of Kurnool in
1835. The parties were dissatisfied with the Maho-
‘medan Judge’s decision and entered into a compro-
mise, and in this and in their subsequent conduct and
in the subsequent litigation, they conducted them-

gelves in a manner showing a consciousness that they

1 Appeal 138 of 1880, see Appendis III.
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z;er;governed by those principles of Hindu law which
e High Court would have applied to the cage.!

. ;[n Iililzcii::g thope that the Government will not
ot tsel 1\o any such roving commission as that
It would ybeh.l.) Nglson.
urdensome to the countr
a
: ;xtlepzzsuaded would be pmductive of incoxin?;ldsul-
‘ v.antage. Meantime the ungettl
public mind would be 3 great evil andement oy
dNZ(;e mischiefs il?numerable of a kind ofwv:Eilgh };\I&O-
3 son hag furm’shed an example in .
" page 61 of the
Vasishta has declared it i
t(') fol¥ow any but his oilstszmzlsé,wr?‘n%lfor eroby
sml\lzs Into blind darkness.” . ° thereby
r. Nelson says, “The ical i
L . practical impo
) :21:0?11;(331;10}1, of the right of Bra,hmin;) aI:;I;:}:e::
ool w Sakhds otl.ler than their own, would be
.o :c::(::ierstood. if a defendant in a guit were
) relied] bo the cla1?n on the ground that the law
B ;m y the plamtiﬁ was opposed to the law
o aJnv\sm in the 'partles’ Sdkha of their Veda
o v;eg, I b.eheve, has never yet been made ir;
e of dJustice ; but before long it may be
me quite common.”? T should not be surgrise(i

it di I
1t did. Any mischievous suggestion of this kind

18 sure to find a ready adoption

I . :
. (li\;)eilsot de;su'e t? disparage this learned work of
on, I admit that it displays great research

1
See also Foulkes’s Sarasvati Vilésa, Preface, p, xxii
% Prospectus, p, 61, T

"would
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and there is manifested throughout it an earnest
pursuit of an object which Mr. Nelson believes ib
would be of public advantage to achieve. But 1
cannot be indifferent to the impression on my -
own mind that the accomplishment of the object
be productive of extreme inconvenience, and

public mischief, not to say deplorable disaster.
The central idea of the work is the necessity of
undoing all that has been done in the last 80 years

s settling the Hindu law of Inheritance and

toward
or future decision all

of leaving at large and open f
questions connected with that law.
In some parts of his book as atp. 61, just quoted,

Mr. Nelson evinces a desire in the case of Brahmins to
ignore the changes in the law which the authors of the
Mitdkshara, Smriti Chandrika, and Daya Vibhiga
were forced to recognize and to revert to the ancient
law; but in others again he insists that the Courts
must be forbidden by law ¢ to assume in any case
¢ that a party to a suib whether a Brahmin or &
« non-Brahmin is obliged in any degree or for any
¢ purpose by the Mitékshara or any other Sanscrit
« Book” and that the law should direct ¢ that where
“ g party denies the applicability to him individually
« of the so-called Hindu law, or of a particular part
« thereof, his opponent who affirms the same shall be
« hound to establish the averment by good and suffi~

s cient evidence.

¢ The immediate prac
« Jaw would be to uproot and 8
« ¢ gottled principles’ of the so-

tical effect of making such a
weep away all the
called Hindu law,
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“ which disfigure the Reports of the Madras High
“ Court, &c.”!

- To adopt Mr. Nelson’s suggestions whether as
regards the higher or lower castes would commit us
to chaos in the matter of the Hindu law we are now
called on to administer. What is contemplated
would result in our abdicating the vantage ground
wo have occupied for nearly a century, in which
if we continue to hold it, we may hope gradually:
to remove the difterentiations of customary law and
bring about a certain amount of manageable unifor-
mity. It would be to commit us to the investiga-
tion and enforcement of an overwhelming variety of
discordant customs among the lower castes, many of
them of a highly immoral and objectionable charac-
ter, which if not brought into prominence and sanc-
tioned by judicial recognition will gradually give
place to the less objectionable and more civilized
customs of the superior castes.

The number of the existing Courts would have to
be indefinitely increased to cope with the enormous
increase in litigation which Mr. Nelson’s system if
adopted would infallibly bring with it. I repeat my
hope that his proposals may not find acceptance
with the Government.

! Prospectus, p. 183.

APPENDIX I

———p———
No. 4482 year 1828,
PareaDDIAN, widow of Alwan of Sonale, Plaintiff,
vs.
WaLLIAR, widow of Canden and sister, Defendants.
Brownriga, Judge.

Held, that by the 7th clause of first section of Thesawalame, all
property acquired by sons while unmarried, and under the care of
their parents, shall become part of the common stock, and that after
the death of the parents it is to be considered the modisom or here-

ditary property of the sons, and that the widow of dne of the sons has
no right to any share, and that his brothers should succeed fo the same

exclusively share and share alike.
p. 613, Thesawalame.

Edop. of H. F. Muttukistna.

APPENDIX IL

———
IN THE HIGH COURT OF JUDICATURE AT MADRAS.

Original Suit No. 5 of 1877.
P. S. Manouep Esoor, Plaintiff,
vs.
Smaig Nyxam Pirray and others, Defendants.
, JUDGMENT.

Plaintiff seeks fo have the Will of Magdoom Mahomed Markayer,
his father, dated 11th September 1873 declared invalid as also the
kararnama or family arrangement of the 21st June 1876 purported
4o have been entered into in supercession of the Will, and to have his
rights and interests and thdse of his mother Alima Bi, 5th defendant,
and his sister (6th defendant) Mahomed Bibi of the age of eight years
and his married sister Fatma Bibi (7th defendant) in the estate and
effects of his deceased father ascertained and declared, and the shares
of the 5th, 6th, and 7th defendants paid to them, and the residue
secured for the benefit of plaintiff.
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de::dncioulnz i; prt:.lyed of the said eatate come to the hands of
ants 1 to i inj
defenda » and there is the usual prayer for an injunction and
thThe 8th defendant Mahomed Ammah who was beﬁ'othed to Habib
e deceased elder brother of plaintiff was made a party defendant
sut];slequently to the institution of the suit,
aintiff who is an infant of 7
) L years of age was represented b
xztiuur((;lt;lndl{éoyzr Mahomed Markayar oneaof the brsbher: of hiz
er efendant). The other inf i i
e prosanly et v 1nfants parties to the suit were
The deceased who resided at Coi
‘ mbatore had two broth
Mudali Markayar, the father of 1st and 2nd defendants, an;rss ser:;
Mahomed, the father of 8rd and 4th defendants. ’ e

Deceased had for moa.n
oce: many years and up to the date of hi
c?rrled on a large ‘busmess in the export of dressed hides to ﬁz ng:‘:ltlh
tlh:glgh at first dlspubfed by 1st and 2nd defendants it was admibted.
l;;b a:d(x;un(vis(e1 off téxe trial by the Advocate General who appeared for
nd defendants that Syed Mahomed, the fath
defendants, was from 1840 u ’ ot i 1660 b Sdth
dants p to the date of his death in 1860 i
nership with the deceased father of plaintiff in the bu:lilnlsgo pert
The evidence shows and it is i ,
! not disputed that 1st defend
l(;:;u'ed t.lhs%geceased Magdoom in his business in 1859 and 2ndedeeI;e:3i-;
ont éréo and that 3rd aqd 4th defendants came to live with him
in 185 on the death of their father and were eventually taken int
bu:in eusu.xeosgI 051 12th April 1870, Magdoom established a nev:
88 1n Madras entering into a partnershi

; p deed as of that date

gx:le’:‘; i,ll:h é&}}lgill{lsliquo}lowgg}l The partners were Magdoom the first
. aina Haidroos one of the two b

defendant, and one Bava Saib Muttumira Ravuttan rothers of 5t

19'11-,‘ ;h'e 11th Septembgr 1873 Magdoom made the Will which
gnz:,imdxef 1mdpea;ches. A misunderstanding had arisen between 1st and
o d ;Ee:: tsh and Magdoom, and they had left Coimbatere for
paoor wh ey set up a separate business in skins. Magdoom

em to return and took over the busine d .
they had purchased to enable them " e
this that the Will was executed.

On i
the 3rd April 1876. Magdoom died, and on the 21st June the
ararnama was entered into on the part of 1st, 2nd, 3rd, and 4th
ki ’ ’

defendants and Habib inti
e plaintiff’'s brother,
plaintiff and 7th, tho marsiud ciston at,ters . dSth defendant mother of

On
oollect,tt};llfe f(ilx;?tsA&:gush a certificate under Act XXVII of 1860 to
ue to deceased was granted to 1st defendant. On

the 3rd Se .
® ord September Habib dj
this suit wag commeucec;. died, and on tho fifth January following

: e property
to carry it on. It was soon after
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The contention on bebalf of plaintiff is that the Will was invalid,
us the ascertainment of what the precise intention of the testator
was in regard to the distribution of his property, was left to depend
upon certain lists which the testator had designed to annex to his
Will but which he had not so annexed ; and that in other respects it
is contrary to Mahomedan Law and can only bind } of the estate of
the deceased as that estate stood at the date of the Will. That the
5tb, 6th, and 7th defendants are the legal sharers and are entitled to
their shares out of the entire eatate and that plaintiff as the surviv-
ing son is entitled to the entire residue. That plaintiff is no party
to the kararnama which, besides, secures to s, 2ud, 3rd, and 4th
defendants who have no titles to it a large share in the estate.

The 3rd and 4th defendants in their written statement claim an
interest in the estate of Magdoom as co-partners with him in the
business, in which they succeeded their father, the original partner
of Magdoom.

1sb and 2nd defendants dispute the jurisdiction of the Cours : they
also refer to their having respectively joined Magdoom in the years
1859 and 1860 as already mentioned, and say that having learnt the
business they had entire management, during the last ten years, of
all except the new Madras Partnership founded in 1871 in which 1st
defendant one of the four partners looked after his own interests
and those of his uncle Magdoom ; that Magdoom and 1st and 2nd
defendants believed themselves to be governed by the Hindu Law as
to succession to property, and that they worked and managed their
uncle’s business without remuneration or share in the profits on the
promise repeatedly made by Magdoom that he would treat them as
if they were his own sons in the division of the property ; that the
Will was valid, having been consgented to and attested by 1st, 2nd,
3rd and 4th defendants and Habib the eldest son, and consented to
by 5th and 7th defendants; that the schedules intended to be an-
pezed to the Will were so annexed about & month before the death
of the testator. .

They maintain that the Will is valid even by Mahomedan Law.

They further say that in the execution of the kararnama, which
was attested by 5th and 7th defendants who obtained greater benefite
thereby than by the Will, the plaintiff and 6th defendant were repre-

gented by Habib their brother and by 5th and 7th defendants (respec-
tively their mother and sister) and that the kararnama is binding
on the entire family. They repudiate the charge of fraud imputed
to them by plaintiff.

The issues bring in question the jurisdiction of the Court, the
validity of the Will, and the extent to which it is valid if valid at all,
the binding effect of the kararnama as regards plaintiff, and the rela-
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114 . APPENDIX,
tions of lst, 2ud, 3rd, and 4th, defendants with Magdoom in his
business.

The question of whether the Court has jurisdicti
the Construction of Section 12 of the Chaf‘ter, diction depends apon

I agree with and should follow the decision of Mr. i
reported in 3 Bengal L. R. Original Civil Decisions,J::;f‘;??;m;zn
appeal of Prasannamayi Dasi (defendant) »s. Kadambinij Dasi’(plain?
tiff), as to the construction of Section 12 of the Letters Patent
Apart from the view founded on the grammatical structure of bh(;
sentence, it seems obvious that the intention of the amendment of
the Original Letters Patent was to cure a defect of jurisdiction
Prior to the issue of the Letters Patent of 1865 the High Court ha(i
no jm.-isdiction over cases in which in suits for land, part of the land
was situated, or in othe: suits the cause of action arose, partly within
and partly without the jurisdiction. While therefore Courts sub-
ordinate to the High Court by a single application to the High Court
under th.e Civil Procedure Code, could in any suit before them obtain
authority to entertain it notwithstanding such defect, there ,existed
the anomaly that the Highest Court in the Presidency, though
capable of conferring this power on the Subordinate Cou;ts could
not exercise it for itself. '

The intention in amending the Letters Patent must, I think, have
extended to the two cases and could not have been confined to,cases
in which the jurisdiction depended ou the locality of the cause of
action alone, for the defect in either case was equally anomalous and
equally inconvenient.

To apply the decision to which I have just referred : it is neces-
Bary to see whether this is a suit for land, as if not the Will and
kararnama having been executed, and the testator's domicile and
the residence of all the rmembers of the family except 3rd defendant
being without the Ordinary Original Civil Jurisdiction of this Court,
the suit could not properly be entertained here. ’

In a strictly accurate and scientific point of view the suit can
scarcely be said to be a snit for land, as the object of it is the
distribution of an estate and the allotting to plaintiff his share in
the distribution ; the special object aimed at not being to obtain land
but to obtain the proper value of his share. But I think that within
the meaning of the old Code of 1859 which the Letters Patent must
be. taken to follow, and which is more practical than scientific, the
suit may be said to be one for land, as in seeking to set aside a ,VVill
and kararnama it seeks also to set free from the distribution made
um.ier .those instruments a large amount of property, a part of
which is land within the local jurisdiction of the Higl': Court, and
to obtain the orders of the Court dealing with that land, tog;thel‘
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with the rest of the property, and distributing it according to
Mahomedan Law. In this view I am glad to find mysgelf in accord
with the opinions of the learned Judges in the cases reported ab
pages 95 * & 249 t of the first Volume of the Indian Law Reports,
Calcubta Series. -

I am therefore of opinion that this Court could give leave to
ontertain the suit on the ground that some of the property in ques-
tion is immoveable property situated within the local j urisdiction of
the Court.

The main question for consideration in the suit is whether the will
and kararnama should be treated as invalid instruments, and & fresh
determination should bé arrived at by the Court independently of
those instruments, as to the rights and interests of all parties con-
cerned. ) )

There can be no question, I think, that if the family be governed
in regard to succession by Mahomedan Law, the Will is in many
respects invalid. It deals with considerably more than L.of Mag-
doom’s estate. Some of those interested no doubt attested the Will,
but there is no evidence that they gave such an assent to its provi-
sions as would render it valid and binding on them. In fact the
evidence makes it perfectly clear that lst and 2nd defendants and .
the widow (5th defendant) were dissatisfied with it. No provision
was made for the latter, though under Mahomedan Law she would
be entitled to 3. A provision to a very small amount and not in
accordance with Mahomedan Law was made in favor of the daughters
who under Mahomedan Law would be entitled to & each of the
residue after deducting the widow’s 3.

1st and 2nd defendants and 3rd and 4th defendants who were
nephews of Magdoom were placed almost on the samg footing as
Habib and his brother, the two sons.

Though invalid however, as a demise of property according to
Mahomedan Law, the question still remains whether a testamentary
disposition of this nature might not be valid under some other law,
and binding upon the family.

The determination of the validity of the Will under some law
other than the Mahomedan Law, depends upon whether the parties
are governed by some other law in regard to the devolution of pro-
perty, and whether the Will is in accordance with such law,

There is also the farther question raised in the plaint as to whether
the Will was complete at the death of the testator, or was left
incomplete- and withount the lists of property which were to express

# Tast Indian Railway Co. v. Bengal Coal Co.
+ Delhi and London Bank v, Wordie and another,
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the testator’s intentions in regard to its distribution. Whether, if
valid, it is binding on plaintiff depends upon whether the kararnama,
which purports to substitute other provisions for thoge of the Will,
1‘1735 1hecome binding upon him in substitution of the terms of the

ill. :

The Will if invalid is of course nob binding upon plaintiff, and
even if valid it will not be binding if plainsiff is bound by the karar-
Bama or family arrangement which took its place. The evidence
shows that there was discontent with the provisions of the Will from
the very first moment of its being drawn up. 1st and 2und defend-
ants had considered themselves entitled to a larger share in the estate;
and it is clear that 5th defendant, though sheé now denies it, sent
messages to Gnyanabaranam asking him to interfere to obtain an
alteration of the proposed Will in her favor, and that he spoke to
Magdoom with that view. Government Bonds worth 85,000 rupees,
as was discovered after Magdoom’s death, had been omitted from the
lists of property dealt with by the Will,

The 3rd and 4th defendants also according to 1st defendant, were
dissatisfied with the provisions of the Will postponing for an incon-
venient length of time their possession of the share allotted to them.
The widow demanded her share according to Mahomedan Law.”
And it is apparent therefore that one of the same questions was then
raised as is now raised as to whether the Will was valid according
to the law governiug the parties interested.

It js in this place that I shall now consider that question, as to
which during the trial I found it necessary to raise an additional
issue,

It will be recollected that, according to the evidence of Ginyanaba-
rauum, the Vakil of the District Cour of Coimbatore who was called
in by Magdoom to draw up the Will, Magdoom, when it was pointed
out to him by Goyanabaranum that he had mads no provision for
his wife who was entitled to a share according to Mahomedan Law,
said he had nothing to do with Mahomedan Law in regard to pro-
perty, and went on to explain that his wife would remain with the
gons, and would be amply provided for jf she guided them properly,
This evidence I am satisfied may be trusted, and shows Magdoom’s
belief that his wife’s rights were limited under the law followed by

his community to the rights which a Hindoo widow in similar circam-
Btances would be entitled to.

Although dissatisfaction at the provisions of the Will prevailed.

Mifer Magdoom’s death, yet between that date and the igstitution of
this suit Alima the widow appears to have been the only member of
'fahe family who impeached its validity on the ground that it was not
18 accordance with Mahomedan Law.
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She had been left quite unprovided for al.though thex(;e v::r; ?;nvs;:
funds from which a separate provision mlgh.b_be m? t;,e nd it was
very natural that the far more favora‘.]ble prowsu.):iz :s the Mahome-

1d be insisted upon by er &g provi
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The eldest son had prefleceased him, but the widow of that son was
surviving. A partition was made of the family property among the
gons. The four daughters claimed nothing and took notbing. The
ag not allowed to have any portion of
the property. Sbe is a childless widow and is simply maintained
by the family.
Pariappa Lebba
small endowment
office his evidence is of some weight.
attending the marriage ceremonies 0
witnesses, and in regard to succession,
sons & daughter takes no phare and tha
among Hiodus, simply maintained.
Rahamattoolla Saib has been Monigar of Palhvetti for upwards of
90 years. His testimony which so far as it depends on experience
supports that already noticed, is confined to the neighbourhood of
Palavetti. He says that the property in 8 family goes to the sons
and that daughters only receive marriage portions. .
Umar Moodelly is a Lebbai Cazi of Palghaut in the Malabar dis-
trict. He speaks to the rule of succession called Makkattayam or
succession of sons, int contradistinction to Marnmakkattayam (sncces~
sion of nephews or gister’s sons) being followed in Palghaut by

Mahomedans ; the Tule being that which is followed by the Hindus
ver from his evidence thab though

of that locality, It appears howe
father to the exclasion of females

gons take in succession to their
they are nob regarded as coparceners of their father or as entisled to
a share in the property until his death. In this respect the law

regulating succession is not in accordance with the ordinary Hindu

Law prevailing in the Madras Presidency.
Chinnapps Ravuttan is of Palavetti. He speaks of a condition of

family union which is unusual in families following the strict Maho-
medan Law of succession to property, but usual with Hindus. He,
says “ My father had three brothers. His brother’s descendants and
we are all living together in one family. 1 have one gister ; she is

married; we have nob divided. My father is dead. My mother pre-

Jdeceased my father. His second wife died ghortly after his death.
1t is nob ususal to give mothers & ghare. ~My step-mother did not get

-gny share ; We did not divide. My brothers are living. My uncle’s
wife did not claim any ghare in the property.” Documents 41 and 42

are extracts from the Registry office of deeds executed by persons who
are not before the Court. The transactions evidenced by docun.xent
49 show & practice among Lebbais in accordance with that testified
been already noticed in regard

to by the witnesses whose evidence has .
to the devolution of property. These documents were objected to as

l

i is a Katib. or reader of the Koran enjoying 8
of land attached to a mosque and as holding thab
e testifies to the peculiarities
f Lebbais noticed by the other
he says that when there are
t @ childless widow is, 88
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not‘t being evidence, but under Sections '
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danghters and & widow, the sons take to the exclusion of the females,
who are simply maintained, and that married daugbters are regarded

as entitled, as among Hindus, to no provision whatever.

I entertain no doubt from the evidence that these are well estab-

lished customs.
The other evidence in the snit tends to confirm this view. There
agdoom was not on affectionate

is no ground for supposing that M
et when it was pnt to him by

terms with his wife and daughters ; ¥
the Pleader, Gnyanabaranam, that he had made no provision for the

widow, and that he ought to do so as he was governed by Mahomedan
Law, he said at once that in regard to propery he bad nothing to do
with Mahomedan Law. Fourth defendant examined as 7th witness
for plaintiff, eays, he never heard of Mahomedan Law, till o Pleader’s
son at school gave him a copy of it ; that is, probably & copy of some
text-book on the subject.

4th witness for plaintiff Bavooddin Saib, a Cazi, in answer to the
question ‘ If a father dies leaving sons and danghters, what isdone?’
says & lump sum is set apart for marriage of the daughters. It is
only in one out of & hundred cases that they give a half share to the
danghters. After death of the husband, the widow is maintained

during life, but gets no ghare.

Witness Mustumira, 3rd witness for 1stiand 9nd defendants, says,

«1 settled with Magdoom as to share of Saiyed Mahomed. They
were undivided. That is the way we Lebbais act ; we are following
Hindu Law as to property : Mahomedan in religion : as to inter-marri-
in accordance with Mahomedan Law.” He also says *‘of
omedan Law daughters are entitled to a
« ghare, But amongst us Liebbais’ daughters do not get a share, I

« have never known of an instance of their doing so.”
ants (Kadersa Ravuttan) says, “I am

The 6th witness for defend
told female children inherit according to Mahomedan Law, but I have
not seen it practised.”
Gnanabaranam, a pleader who deposed as 1st witness for 1st and
ained quiet when Magdoom

ond defendants, says, 1st defendant rem
said he followed Hindu Law—was not surprized at his saying so—

was aware of the practice among Lebbais. The practice among
Lebbais is for daughters to get no provision, and for unmarried girls

to be under the protection of sons.
Looking at what is, I think, the fair resnlt of the evidence noticed,

it appears to me that the testator was not bound to follow the Maho-
medan Law in the distribution of his estate by the Will, and that in
the mode of distribution of what he bequeathed, he followed the
customs by which his community is governed, in the preference of

males to females.
116
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It will hereafter appear that in regard to a great portion of the
property in his hands Magdoom must be regarded as a trustee for
3rd and 4th defendants; as to another portion as a partner of 1st
defendans; and that as to such portion as he might call exclasively
bis own, be was probably under contractual obligations to 1st and
2nd defendants to give them a large share of it.

"What the testator had actually to leave therefore was much less
than what he purported to bequeath, and if the Will were set aside
as invalid, and the property apportioned having regard to the righta
of 1st and 2ud and of 3rd and 4th defendants and 5th, 6uh, and 7th
defendants’ shares given to them in the portion which properly
appertained to Magdoom’s estate, the residue which would have
fallen to plaintiff and his brothers, would probably be much less
than what was actually begneathed to them, But, however, this
may be, I think the evidence is sufficient to show that the Will
is not invalid by reason of its being not in accordance with Maho-
medan law. .

Then there is the guestion of whether the Will is an incomplete
instrument, the lists according to which Magdoom intended to dis-
tribute the property not baving been appended-to it.

The evidence is very strong to show that the lists were prepared
by Magdoom and annexed to, and declared part of, the Will just before
his death.

In the early part of the kararnams, to which all the principal
members of the family including 4th defendant were parties, it is
recited that the division is in accordance with the lists of property
left by Mabomed Magdoom and the evidence now given by 4th
defendant that the lists referred to in the kararnama as “ Nos. 1, 2,
3, to be marked A B C” were three bound books, ledgers of Mag-
doom, is clearly false. Ledgers would certainly not be called lists;
and Lis evidence in this respect is inconsistent with what he, in
another place, says,that A attached to the kararnama was prepared
at the time of the kararnama. There never has been any suggestion
that the lists have been forged subsequently to the death of the tes-
tator. It is certain that they were in existence and filed in Court
with the Will soon after his death when application was made for a
certificate under Act XXVII of 1860, and I entertain no suspicion of
the evidence of 18t defendant and others who speak to the lists having

been made over to lst defendant by Magdoom with the Will a few
days prior to his death.

There is no ground, therefore, for regarding the Will as invalid on
account of an omission to complete it by the specification of property
to be found in these lists.

I now come to the question of whether the Will so far as it affects
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plaintiff has been superseded by the kararnama, and whether plaintiff
is bound by that instrument. '
As before observed the validity of the Will was called in question
" as soon as it was drawn up and ready for execution. 1st and 2nd
defendants were dissatisfied with it, as they considered themselves
entitled to a large share in the estate. .
5th defendant was dissatisfied with it as it contained no provision
in her favor.
3rd and 4th defendants after the death of the testator were dissat-
isfied with the provisions which postponed their possession of the
share allotted to them. It was also discovered that Government
Promissory Notes to the amount of rupees 35,000 were omitted from
the lists of property annexed to the will. These Habib (eldest son
of the testator) claimed for himself and his yoang brother (plaintiff).
Witness Muttumira Ravuthan says—* In lifetime of Habib several
of us met together and spoke. Shaik Naina Kader Saib, Gnyana-
baranam, Haidroos, myself, Kader Mira Sahib of Palivetti: he is
brother-in-law of Shaik Naina and Kassim. Habib also was there.
‘We met to give advice to be at peace, not to quarrel. Gnyanabara-
nam took the Will to Madras being executor. We suggested that
something should be given to Magdoom’s widow. I said ¢ you chil-
dren make provision for her that she may not be driven to the neces-
sity of stooping down to your wives.” Haidroos and Kassim joined
in this. Haidroos also spoke though not much. All spoke in one
tone in bebalf of the lady. Haidroos also did so, Guoyanabaranam,
Haidroos and I all spoke in the same way.”

This is the evidence of one who was both a partner of Magdoom
in the Madras business and (as the evidence shows) an intimate friend
of his, and who is not personally interested-in the estate of Mag-
doom, ’

It appears from the evidence of Gnyauabaranam, Muttumira and
1st defendant, that one of the five executors having died, the gues-
tion arose as to how the certificate nnder Act XXVII of 1860 shquld
be obtained, whether in the name of some one or of all the survivors.
Messrs. Barclay and Morgau were consulted. A petition for a certifi-
cate was ultimately put in by lst defendant which was opposed by
Habib and it was on the dismissal of this petition that the idea of a
family arrangement came to be entertained.

Gnyanabaranam says, “ Afterwards a kararnama was executed, I
guggested the mode of drawing it up. It was brought to me after
execution by 1st defendant and Habib. This is the kararnama.
They said all their disputes were over and 1st defendant was to obtain
certificate in his own name. *#**¥* ] was consulted by the members
of the family. By Haidroos, Muttumira Ravuttan and defendants 1
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Jeaving them } share of the property, and that they had continued
their services on that understanding; but I think ib is clearly shown
that 1st and 2nd defendants left Magdoom and set up business for
themselves on learning the proposed provisions of the Will, and the
family must have been quite aware that 1st and 2nd defendants had
then put forward a claim to & larger ghare than the Will was to, and
did, give them, and this probably formed an important item in those
dissensions of the family which all the members of the family and
the friends who were in their confidence were anxious to abate.

5th defendant also was not content to rest her demand upon mere
propriety or convenience, but raised the question of whether she was
not entitled to the share of a widow under Mahomedan Law.

It does not clearly appear whether any doubts actually occ
to the members of the family as to the law of'testamentary and intes-
tate succession by which they were governed. The probability, I
think is, judging from the evidence, that all must have felt well
satisfied that they were not governed by Mahomedan Law, but by the
rules which I have already said the evidence on that particular shows
were followed by members of the Lebbai community in that part of
the country. But confidence in regard to that point would not deter-
mine the proper share of the 3rd and 4th defendants, and still less
would it determine those of the lst and 2nd defendants; and in
regard to 5th defendant althongh her claim was made upon a basis
which was not recognized, there were still considerations of affection,
of propriety and of convenience which dictated a compliance with
her claim to & provision such as would render her independent of her
gons and the other members of the family. But these considerations
were necessarily attended with doubts as to the exact amount of the

provision to be made.

The main principle running
cases of family compromises and arrang
will be upheld when their object ie to prevent or put an end &
gation and to preserve the peace and property of families.

I think there was clearly such an object in the present case, and
that there was, therefore, reasonable and sufficient ground for enter-

ing into a family arrangement.
Then were plaintiff’s interests properly represented and protect-
ed? By the kararnama the property was divided into three shares
of which Habib and plaintiff as the sons of Magdoom took one share,
than either of the other two shares;

which was gomewhat larger
3rd and 4th defendants as SODS of Syed Mahomed, brother of Mag-

doom, ook the second share; and 1st and 2nd defendants, sons of

another brother of Magdoom, the third share.
Habib was to take the first sharc and hold it for bimself and plain-

urred

though the decisions of the Courts in
ements is that if fair, they
o liti-
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aintiff, therefore, would. take ¥z of the whole share of

kararnama, Pl
om and 3rd and 4th

Magdoom or dsof the two shares of Magdo
defendants.

Now the entire estate including the M
worth rupees 3,50,000,

The distribution woul
defendants. 1,75,000 to Magdoom’s share.
or 21,875.

Of the remainder 1,53,125 the two daughters would be entitled
each to } aud the two sons each o i

One-sixth equals 25,520, The shares of the two daughters, there-
fore would, be 51,040, and the share of each son would be 51,040.

By the compromise plaintiff’s share is rupees 58,000. So that
under the compromise or family arrangement; it is clear that plaintiff
takes more than he would be entitled to under Mahowedau Law.

If, however, plaintiff be not restricted to the marrow basis of hie
claim to have the instruments get aside as involving & distribution
of the property contrary to Mahomedan Law, but if, instead, We
enquire whether the compromise is a fair one for plaintiff in the only
other possible view of his right, viz, that succession and distribution
follow the rules of Hindu Law, then the case stands thus.

No doubt if 1st and 2nd defendants be excluded from & ghare io
the estate, the amonnt which each of the four sbarers Habib and
plaintiff and 3rd and 4th defendants would take, would exceed thab
which they will receive under the kararnams, But the way in which
Magdoom treated 1st and 2nd defendants ; the bequests to them in
the Will; the general consent of all the members of the family, even
Habib, after the execution of the kararnama to the application for &
certificate under Act XXVII of 1860 being made by 1st defendant ;
the number of years during which they have lived jointly with Mag-

doom and had the most important share in the management of Mag-
doom’s business to the increase of which it js not disputed they very
largely contributed ; all point to 1st and 2od defendants having in
the family & position very different to that of mere managers.

It may be that they would be in a position to establish a right
either under a promise from Magdoom in cousideration of their fur-
ther services, or in gome other way, to share largely in what they
had contributed so largely to increase. And this the compromise
geems to show was the opinion of those members of the family who
voluntarily joined in it, s otherwise it is scarcely conceivable that
Habib aud 3rd and 4th -defendants with the assent of Haidroos who
attested, would bave surrendered to 18t and 2nd defendants 8o large
a share in the estate. I think, therefore, that the members of the
family moab interested amd best capable of judging regarded it as

adras business is said to be

d be as follows:—1,75,000 to 3rd and 4th
In this % to the widow
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fair and right to allot a share to 1st and 2nd defendants and that it
must be held that the share so allotted was a proper share and not an
excessive share. If that be so, it follows that the apportionment of
the remainder of the estate between Habib and plaintiff on the one
band and 3rd and 4th defendants on the other in a manner very
favorable to the former was certainly not such an arrangement ag
plaintiff is entitled to call in question on the score of unfairness.

The qguestion, however, of fairness or unfairness as regards plain-
tiff does not conclude the whole matter. )

There is still the question whether as regards other persons
interested the kararnama was a fair arrangement.

The cases therefore of 5th, 6th and 7th defendants have to be
noticed. .

I have already said tifht the evidence taken as to the customs of
the Lebbais shows that the widow would not be entitled to share, so
that the separate provision made for her by the kararnama is more
than she would have a right to claim.

That evidence also establishes that the exclusion of 7th defendant
the married daughter from a share or provision, and of 6th defendant
from a share or present provision, is in strict accordance with the
customs in regard to the devolution and distribution of property by
which this Lebbai family was governed. 7th defendant appears to
me to have assented to the arrangement as she attested without
remonstrance made either at the time or afterwards ; the circumstan-
ces rendering ib impossible that she should have been ignorant of
what was being openly and publicly done.

For the same reason I think there can be no doubt that 5th defend-
ant in attesting freely assented. 6th defendant was, I think, sufficiently
represented by Habib her brother and 5th defendant her mother.

At the same time, if it be once established that 5th, 6th, and 7th,
defendants by the custom of their community are not entitied to a
share but only to a provision on marriage, their assent to the karar-
nama was not necessary, except in the case of 6th and 7th defendants
a8 renouncing the provisions of the Will in their favor bequeathing
them 500 rupees each. 7th defendant is already married and provided
for, and 6th defendant will still be entitled on ber marriage to a
suitable provision, so that by the compromise, they are not in a worse
position than the customs of their community would ordinarily entail,
and in the absence of any application on their part to have this karar-
nama seb agide, I do not see that I am called upon to pronounce it
invalid or defective because it withholds from them the sums which
the testator bequeathed to them by his Will.

I dismiss the suit with costs.

2nd August 1878, (Signed) L. C. INNES.

{
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S.
IN THE HIGH COURT OF JUDICATURE AT MADRA
Wednesday, the Sourteenth day of September,
One thousand eight hundred and eighty-one.
PRESENT :—
{NIGHT, C.L.E,
HARLES A. TURNER, I
THE Hoxoxiammc Sie C _ o e

Tue HoNOURABLE MR, JUSTICE INNES.

Arppear No. 138 oF 1880.
Ramanami Seshamma, RAm2yye, } Appellants ( Defendants.)
and Lakshmayya.
Deshamukhi Ramandmi } ( Respondent Plaintifl.)

Swami Rau.
Appeal against the Decree of the District Cour
Origiual Suit No, 8 of 1850.

t of Kurnool in

JUDGMENT.

i oiety is
The original Sanad-bolder of the Inams of wh}chdzzshmhis {wo
:med in this suit was Srinivasa Venkata. On l‘ns‘ B i;ted o
dalmeV katran a.ﬁd Krishnarau,succeeded, and 1t is adm ,.m“
sODS’I - in equal moieties. Venkatrau left two sons, Koneriran,
the Inams [ '
who died without jssue, and Srinevasarau.

i d
S a8 Irau Sllbb& ’ 1 ]
r'nev Aratk 18“’4 four sons, Gopa " I.'ﬂ,u K‘ b o slma'rau .n,n
A klmhrau of whom Venkatrau and Gopa.lrau, died without 18sue
en )

Subbarau had two SOnS, Venkatran and Bhimarau.
u

17
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Bhimarau had one son Samirau, th e o
» the Plaintiff, Respo
Srinevasa Veukata, pondent.

Venkat: au.Venkatmu, Krishnarau.
Koneriran, Srinevasa,
8. p.
_—
G:prx;'lrau. N iuiblirau. ) Krishnarau. Veg‘kgt,,-au,
Venkatrau, ,, Bhimaraq,
(
Srinevasarau, adonted into Seshaﬂi{-iraﬂ. |
the other branch, DJ Venkatraq,
San!lirau, ‘QS%ﬂe\;:lEarau i
Plaintiff (Respondent.) o Kns}mumu:?ifhﬁ:}z’

)ershnaran, son of Srinevasarau, had three sons Srinevasa,
w ;io was adopted iuto the other branch of the family, Seshaoirirau’
an Veukatran, Seshagiriran had a son,” Visvavasurau wl?o died

L - . - ?
]\’;lt,.h;)uh 1ssue leaving a widow, Venkama. Veukatrau had a son

rishnaran, who also died without jss i i

) ue b 8
o momer ™ , but left a widow Séshama,

To return to the other branch of the family,
di£1'1§}1l;1ax'a1.l had two sons, Venkatrau and Dasappa, Venkatran
e :;]Lo o(t;n (liss.ue.ﬂ Dasappa had two sons, Tirumalaran and Krishna-

, led 1u their father’s lifetime without i
; i ' 18sue, but Kavam-
ma, the widow of Krishnarau, with the consent of Dasappa, ad
. Srinevasaran. PP adopted

Krishnaran.
) .
Venkatrau. ‘
L Dasappa.
Kavamma = Krishnarau. Tiramalarau '
8. p.
adopted

Srinevasaray — Venkama.

Srinevasaran died 1 i
823-24 in the lifet; ; ied i
1835, and Venkama died in May 187':).e e ot fuvumma who died in
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The moiety of the Inams which descended to Krishnarau, son of
the Sanad-bolder, is the snbject of this suit, but before detailing its
devolution it will be desirable to advert to the circumstances of the
other which descended in the line of Venkatrau, and eventually came
into the possession of Krishnaran, the Appellant’s husband.

In 1858 Venkatran, the uncle of the Respondent, returned from a
distant pars of the country, where he and his father Subbarau had long
been residing and laid claim to a th share of the [nams, being one
moiety of the moiety held by his cousin Krishnarau, the Appellant’s
husband. The claim was compromised by an agreement of which
the material provisions are as follow:—*“ As I have not had the
enjoymens of the lands for a long time, and as you say you will not
make a partition of vhe lands, and as a few eldery, after a consideration
of the income of the lands you are enjoying [have arranged] yon

" should pay me au annuity of Rupees 30-0-0 * * you are on or before

the 15th Magha in each year to pay to me, or in my absence the
person named by me, the said sum of rupees 30. So long as the
said Iuams continue in your possession or in thas of your heirs,
myself and my heirs shall be entitled to receive only the said annuity
of rupees 30. Neither my heirs nor I shall ask any share in the
Inams. * #* Ifat any time you should make default in the pay-
ment of the said annuity, you shall make over to us the just portion
of the Inams in your possession, due to us according to the genealo-
gical tree.”

The moiety of Krishnarau, son of the Inam-holder, had descended
on his death to his son, Dasappa. When Kavamma, with she consent
of her father-in-law, adopted Srinevasa, Dasappa probably appre-
hensive lest the effect of an adoption under such circumstances
should not be understood, registered in the Muahakima Court of
Nandial, a deed of gift conveying his moiety of the Inams to Srine-
vasa. After Dasappa’s death, dissension broke out between Knvamma
and her adopted son. She appealed to the civil power and obtained
an allotment of a portion of the Inam lands for her maintenance.
On the death of Srinevasa in 1823-24, without issue, she took posses-
sion of the entire moiety. Her claim was coutested not by the widow
Venkama, the true heir, but by Venkatarau, the natural brother ot
Srinevasa, who apparently on behalf of his branch of the family,
instituted proceedings in the Mahakima Court of the Nawab of Kur- -
nool, with the result that the case was treated as if iv were governed
by the Mahomedan law, as understood by the Court, and the Court
pronounced its opinion that a }th share appertained to the widow,
Verikama, and that the residue appertained to the natural brothers

of Srinevasa in equal shares. :
Having ascertained the mind of the Court, Kavamma appealed to
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her o
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by Venkama by means of the snits instituted by him in 1870 and
1871, for which compensation was due by the award of a jth share
before partition of the vesidue ; that the gift by Krishnaran of lands
Nos. 75, 76, 77, and 78 to the 2ud and 3rd Appellants could nov be
impeached, and that the claim for mesne profits was exaggerated,
The Judge held that the agreement of 1858 did not estop she Res-
pondent from advancing the claiin made in this snit, inasmuch as on
the true constructions of the agreement it velated to that moiety only
of the Inams of which Krishnarau was at the time in possession.
He found that the decree of 1830 had been treated by the family as
a dead letter. He held that, assuming the rule which gives a share
%0 & co-sharer for the trouble and expense incurred by him iu recover-
ing property, which had been lost o the family, the rnle could not
avply to the circumstances of the litigation ‘n 1830 or of the liriga-
tion in 1870-71, inasmuch as the property bad neither been lost t0
the family nor recovered ; and as 1o the mesne profits, in defanlt of
reliable information which might have been supplied by the Appel-
lants, he accepted .to a considerable extent the estimate of she Res-

med as it was generally by the valuation adopred by

pondent, confir
Conse-

the husband of the 1st Appellant in other proceedings.
he decreed, that the Respoundent should obrain possession
imed by him, with the exception of
been surrendered

fits at the rate of

quently,
of the immoveable proverty cla
the interest claimed in Nos. 31 and 33, which had
to the Collector, aud shonld recover mesue pro
rupees 619-8-0 for three years before suit.

In appesl, substantially the same pleas are repeated with the addi-
tion, that it has been argued orally that the claim is barred by limi-
tation, and that objection js' now taken to the competeuncy of the
Judge to allow the addision of the claim for mesne profits.

that the clajm is barred by limitation, rests on the

The objection,
d by Kavamma aud Venkama

assertion that the possession eujoye
was hostile to the reversioners.
The first questions then that present themselves for determination
are, whether or not the succession to the moiety of the Inams apper-
taining to the line of Krishnarau, son of Srinevasa Veukata, was
interrupted by the possession of Kavamma, and the decree of 1830, s0
as to defeat the claims of heirs claiming under Srinevasa, the adopted
son of Dasappa, and whether, if it bad been so interrupted, the subse-
quent possession by Venkama was not in righs of her title as widow,
as such, whether it did not operate to restore the succession,
and, lastly, whether the members of the family who mighs huve taken
advantage of she decree did not acquiesce in the possession of Ven-
kama in right of her busband, and in the effect which the recovery

of possession by her had on the succession.

and,
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Of the proceedifxgs in 1830 we have but the judgment of the Court.
It is apparent from the recital of the claim then made, that Ven-
katrau did not advance a claim solely on his account, nor on account
of himself and his brother Seshagirirau for he stated Seshagiriran
was dead. He traced the pedigree of the family and mensioned
apparently as persons interested besides himself, his nephew Visva-

" vasaran and his cousins, Bhimarau and Venkatrau, and he complained
that Kavamma contemplated alienating the property by gift to her
son-in-law and other relatives, thereby destroying ‘¢ our” hereditary
right. Tsalso appears from the same document that after the opinion
of the Mahomedan Judge had been pronounced as to the persong
entitled to the Buccession, the “ plaintiffs and others” assented o the
arrangement, which was finally embodied in the Judgment and which
simply secured to Kavausma a life-interest in the property,and declared
her incapable to aliene any portion of it. The terms * ourg” and
plaintiffs and  otherg” may have included all members of the family
who conld claim in succession to Srinevasa. However this may be,
there is sufficient evidence to show that the members of the family
who mighst have advanced their claims under colour of the opinion pro-
nounced in the judgment of 1830 thereafter acquiesced in the devolu-
tion of the inheritance in accordance with their own personal law.

Onthe death of Kavamma, Venkama took possession, so far ag it
appears without opposition, of the whole estate of her hushand, In
his deposition (IV) taken by the Tahsildar in 1865 Krishnarau, the
1st Appellant’s husband, did indeed advert to the decision of 1830, and

stating that it recognised Venkama as entitled toa

tthshare, accounts
for her possession

of the entire moiety by stating that his father,
paternal uncle, and others were then dead and he was a young boy

living at a distance with hig maternal grandfather, but he went on to
say thab he had mentioned the circumstances to the Inam Commis-
sioner, who after consideration had informed him he would have it
after Venkama’s death, and that he had assented to the decision. He
subsequently stated he had ne desire to interfere with Venkama’s
enjoyment during her life, and desired only that she should be res-

trained from making an adoption, and thas if she should adopt the
name of the person adopted, might no

Registers ag proprietor of the Inam vil

him in November 1865, was prosecuted on’the same footing, namely,
that Venkama was, a8 heiress of her husband, entitled to hold the

Property during her life, and thag on her death it would pass to the
persons entitled in reversion,

and on that footing Venkama defended
the snit. She did not assert a title in part founded on the decision
of. 1830, and in part on Prescription ; she claimed, as her husband’s
Widow, the right of adopting & successor to the estate held by her as

lages. The suit, instituted by
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in vi hority conferred on her
SN V"t: t;'o(:)fbitlngi‘;ntat theyproperty was held
O s e ht as widow, and that on her deu.t.?x
rs of ber husband the Judge inhi-
and refused to declare an a'kls;)l:l:
itle in Krigshnarau as reversioner. We are in accordhthfc::n gl b the
b 1_“ N in the opinion he has expressed that t,. o yt reat
Disict Ju'dge mf 1830 as a dead letter so far as it purporle bo
od the d?(“s‘o“bo ariance with the rights which would devo vebse-l
declare rights i 'V(ersonal law. The possession of Kavamma SZ hee”
e bh‘ii" Eee of 1830, conld hardly be regarded as a p:ain]y
quently to the e(}; family. The possession of‘Vekaamabcered oy
- h(:,S;l;ZLitiZ ' Vi’e therefore, hold that thc; claim is not barr
was no . y |
Jimitasion. ‘ i ge that on the true consbrncho.n
Wo nro aleo a(zfczfa:;:;hlg}rj:,?;ig? the Respondent rg]ezs(::)i :;;:
of the agreement o . :nly of the Inams which appertaine o the
claim on that m.m? 1;);13 parties to the agreement, Venk::)braurefused
common ancestot f) The Respondent had demanded a.m? egr;h eed
e Sannad.lh()l:ii:;rmine the smount that should b;a pzxd :zjoyzd by
to i ands
twas trkon of B0 mco:il?ge;): st:)hfong as the property
on of Krishnarau and his

the estate of he
by her husband; y
b§ the widow in virtue of her rig
it would revert to the ‘otl{er h.el
bited the widow from aliening 1t,

partition.
\dent accoun
;I){orlishum'au, and the relfaase w'as t;: tal;:se“i
to which it related continued in the p |
e adé Krishnarau was in possession
A ?he af:?::i;::af. qu would have been unr::::l:a;:::
o e 2 mo‘ebe the income which then and for many ¥ ars aftor
to ik accmm{'fo kama. The agreement was bh.e co};nproe“e“ded
s enjoyes by’ 'e“' but pavtition could at that time have exsenced
B s he Venkama. For these reasons we hold ine
e o ot cstol ed by the agreement of August 0 [;
o be]F:fi)m to the moiety of the Inams whic

. h of Venkama.
to his branch of the family on the deai)een entitled on par-
revel‘ﬁ?;gl Z nfged that Krishnarau would lmveh the pains to recover

It iWhex he had been a .

. hare because L. ; e required
tition to & larﬁe!‘ sBm—, among other cond.mons w}?;c:hz:vn t.b?a pro-
. fort?"e"i::mgki applivation of that 'll'u]e ltinlﬁzz there had been an
to au S the fami y, am . bers

: hostilely to o it by member
perty hslixt::ess oryx'mplied, of their rights of suit by mernbe

nmen ! .
“bm‘dof ily who were competent to o gninst Venkama, she
o Mlni yhnaruu instituted proceedings ag ners. They might
‘When Kris laims of the reversio . A
to the claim laring the

did not ‘l?ildk;n(ivvixe;?'z]yllob bound to sue for a decree dec g
have sucad, u

\ inence of the Res-
iucompetent to aliene the estate. The abstinen
widow 1t

only to the ‘

the Respondent is n

1858, from maintamning
]
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pondent feom taking part in the proceedings against Venkama, if he
was aware of their institution, could not be regarded as an implied
abandonment of bis rights in favour of Krishnarau. In the litiga-
tions, institnted by Krishnarau against the tenants after Venkama’s
death, the Respondent so far from abandoning his claim endeavour-
ed to intervene,

The rule then will not, under the circumstances, apply, and the
objection taken to the decree ou this ground cannot be sustained.

The gift made by Krishnarau cannot affect the Respondent’s right
to obtain, what he seeks in this suit, a half share in the moiety of
the Tnams which, on Venkama’s death, reverted to him and Krishna-
ran jointly. There ig, it is true, no express provision of the Cnde
anthorizing the addition of a cause of action after the plaint has been
filed : we are not howev.r, prepared to hold the Judge was wrong in
allowing the addition of a claim for mesne profits, that being a claim
cognate to the princiral claims made in the suis.

The provisions of Section 53 appear to apply to cases in which the
Court has a discretion to reject a plaint or allow it to be amended,
and where if it were not amended it would be defective.or badly
framed. .

The claim for mesne profits was added probably before the parties
were served and certainly before they filed their written statements
and issues were framed. They cannot have been prejudiced by the
action of the Judge in allowing the Respondent to include in one
suit a cognate demand which otherwise would have been made the
subject of a separate suit at an increase of cost to the parties.

The Appellant, who was in the better position to give evidence of
the amount of mesne profits actually received, failed to produce all
the evidence it was in her power to prodnce, and the Judge was
entirled to consider yhe estimate which had been made by the Appel-
lant’s husband in previous litigation. It is not shown the amount
awarded is excessive. The appeal fails and is dismissed with costs,
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