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GENERAL INDEX.

APPEAL ‘
See EXECUTION CREDITOR e ‘e . . . “ . .
‘ s
“ APPEAL:

A First-class Doputy Magistrate decided that a bond for keeping the peace had
been forfeited, and proceeding under Section 502 of the Criminal Procedure Code
levied the penalty. An appeal was entertained from this order by the Sessions
Judge of South Arcot and the order was reversed. A petition was then presented
under Scction 294 of the Criminal Procedure Code, praying the High Court to
reverse the order of the Sessions Judge: Held that the order of the First-class
Deputy Magistrate was not open to appeal.

The effect of the penultimate clause of Section 502 considered.

Auanthachdrri v. dnanthachdrri .. " .. .. . .o . .,
APPLICATION TO CONTINUE THE ATTACHMENT OF IMMOVABLE PRO-
PERTY BUT TO STAY THE SALE OF IT:

Under the Civil Procedure Code {Act VIII of 1859) an application to the Court
to continue the attachment of immovable property, but to stay the sale of it : Held
to be a proceeding to keep in force the decree.

Nikasrna v, Ramasdmt .. v .

APPORTIONMENT OF RENT:

See GRANT OF A MAGANAM BY 4 ZAMINDAR TO BE HELD IN PRRPETCITY BY
THE GRANTEE .. . .. e . ..

e e e s

ASSENT BY THE SAPINDA OF A PERSON DECEASED‘'TQ SUPPORT ADOP-
TION BY THE WIDOW:

Se¢ HinpG Law oF ADOPTION . e .o
AUCTION SALE:

The purchager at & sale by public auction did, by the exercise of fraud, and collu-
sion with the agent of the execution-creditor (though without the creditor’s personal
knowledge;, succeed in becoming the purchaser aba depraciated value. There waa
no material irregularity in publishing or conducting the sale : Held that the Court
which ordered the sale had jurisdiction to refuse to confirm the sale on the ground
of the fraud practised by the sgent of the execution-creditor and the purchaser.
Held also that the High Court had the power under Section 622 of Act X of 1877 to
rescind the order made by the Court of First Instance confirming the sale. R

Held by Kernam, 3., that the party defrauded ought not to be referred to bring a
eegular suit. 'The question ought to be decided at once on motion in the Original

ause.

Held by Muttusémi Ayyar, 3., that fraud was a valid ground of relief on petition
when it rclated to the mode in which the auction was held, and the purchager was a
party to it, but it was doubtful whether fraud was a ground of relief on petition
when it was a remote cause of the sale.

Subbaji Réu v. Srinivdse Rbu and Palliah ., o Ve
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CAUSE OF ACTION:

A claim to cerfain pecuniary benefits and payments in kind, which a plaintift
Alleges himself to be entitled to receive from the defendants in respect of the per-
formance of certain religious services, is a claim which the Courts of Justico are
bound to entertain; and if, in order to determine the plaintiff’s right to such
benefits, it becomos necessary to determine incidentally the right to perform the
services, the Courts maust try and must decide that right.

Krishnama v. Krishnasémi
CAUSE OF ACTION:
See DisTrAINT

CHANNEL ARTIFICIAL:
See BasemeNT

*

s XY Xl . .. v (XY

s a " « ey (¥

CHURCH PROPERTY, WORSHIP BY CONGREGATION CHANGED, HOW
AFFECTED :

See PLAINT, AMENDMENT OF

CIVIL PROCEDURE CODE, ACT VIII OF 1830:

Sece AprricaTioN TO CONTINUE THE ATTACHMENT OF IMMOVABLE PROPERTY
BUT To STAY THE SALE OF IT

CIVIL PROCEDURE CODE, &. 13, example 5 :

CIVIL PROCEDURE CODE, &. 20:
Sce Marawar Law, sTatus oF KARNAVAN ..

CIVIL PROCEDURE CODE, s. 235
CIVIL PROCEDURE CODE, s, 351

CIVIL PROCEDURE CODE, & 54:
Sec RELIEF SOUGHT, UNDER VALUATION OF THE

CLAIM FOR THE PRODUCE OF LAND:

If the right of the plaintiff be a guestion raised in a suit brought in a Court of
Small Causes for recovery of value of produce, it is quite open to the Judge of the
Court of Smull Causesto try it, and determine it incidentally to the main question
in the suit—the right to the produce claimed.

Darma Ayyan v. Réjapa Ayyan . . .

CONFESSION:

Where a Magistrate in taking the confession of a prisoner under Section 122 of
the Criminal Procedure Code omits to take it in writing, with the formalities pre-
seribed by Section 346 of that Cude ; such confession is not absolutely inadmissible
in evidence. Evidence may be taken o show that the prisoner duly made the
statement recorded.

Reg. v. Skivya and others dissented from.

A.Village Mdnsifin the Madras Presidency isa © Magistrate ” within the meaning
of Section 26 of the Indian Evidence Act, 1872.

The word ‘include’ in Clanse 13 and other clanses of Section 1 of Act I of 1868 is
intended to be enumerative, not exhaustive.

The Empress v. Ramanjiyye ., . .

.o .e .o ae .o

X X e o

LY X3 e a

CONSTRUCTION OF AGREEMENT AS TO DURATION:

The parties during soveral years had transactions consisting of the deliveries of
prodnce by the defendants to the plaintifi’s agent, under advances, upon separate
contracts, specifying prices, and of consignments by the defondants throngh the
plaintiffis. A “purchase acconnt ’” and an © interest account ™ kept between them
resulted in a ‘‘ gencral account ;”” and in 1872 a large sum was due thereon to the

pluintifts, to whom, in 1873, the defendants sent lotters mortguging property with
nstruments of title accompanying. "
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In the beginning of 1874 the partics ontered into a written agreement, which
described the balance due in respeet of previous advances as the ¢ block account,
comprising also an * interest account,”’ and the transactions proceeded. ’.?he inten~
*lon was shown that the advances should be liquidated * by returns,” but the
only date mentioned from which an inforence could be drawn as to the intended
duration of the arrangement between the parties Was the 30th June 1875,

In this snit, brought in December 1875, it was contended that the right conskruc-
tion of the agreement of 1874 reguired that it shoul(_i continne fo gifbsist {unless
rescinded either by mutnal agreement, or on breach of its stipulations by one part)t
Justitying its rescission by the Qt}ll@r}{\mm thte ’I,lquldatmn of the balance by returns;
at all evends, as regarded the ¢ blogk agcount.™ .

In order to the v§§rking of an agreement Jor a liquidation in such a ysfay,h lt& wguld
bave been necessary to imply obligations, tor which no express pro;lswcr'n & ; E]eln
made ; nothing, for instance, having been fixed =8 to the extent, or uxt'a edmn, ¢} e
business, or as to the rates at which produce was to be offered ortaccep ed. tions ag

Held thut such provisions could not now be supplied, and that the stipulation
10 the “Ylock account ”* were binding ouly during the continuance of the arrange-
ment for the conduct of the business by the parties, such arrangement being termin-
able at will, after the 30th June 1875. 3 . .

Thetlettle’rs ffflS?S, and the docnments of fitle deposited with them, were l}eltqﬁto
constitute a sceurity for the general balance due from the defendants 1:0f the }z;m tiffs,
and not only a security for advances on certain of the contracts referred to ntn za
paragraph in the nature of a recital ; for the Iatter was .not necessarily rep\xgna{; ho
the wider construction, and the operative words were wide enough 1o apply to all the
transactions between the parties. L. i

The const?ruction of anp ambiguons stipulation in a written agreement may bg,

verned or qualified by a rvecital; but, if the intention is clearly to be collecte
rom the operative words, that intention is not to be dofeated or controlled because
it may go beyond what s expressed in the recital.

Marcay v. Sigg ., .o ‘e . e . o . "

CONSTRUCTION OF ¢ APPLICATIONS ” AND «APPEALS":

In the Limitation Act it was intended to drawa cl’enr distinetion betwoen what are
muyled ¢ applications ’ and what arc styled appeals. .

The language of the Limitation Act precludes any other construction than that
while a pauper may apply for a review of judgment with the same indulgence as to
delay in making the application as a person who is niot a pauger, yet, in making his
application for leave to appeal, similar indulgence is not extended to him.

Lalkshmi v, dnanta Shanbaga
CONSTRUCTION :

S¢e DEFENDANT.
CONSTRUCTION OF SANAD:

Ste ZAMINDARY . o . o . .
CONSTRUCTION OF STATUTES, RULES OF:

See Muniorran Acr V oy 1878 (Mapras) .. . . “ . .
CONTRACT:

See MunicrpAr CoMMISSIONERS e o . - . . .
COURT FEES ACT, ».10:

See RELIEF S0UGHMT, UNDER VALUATION OF THE .. ..

CRIMINAL PROCEDURE CODE, s, 1R2:
See CoNTEERION ..

CRIMINAL PROCEDVURE CODE, ss. 502, 394:

See APPEAL o . . ' . . .
CRIMINFAL PROCEDURE CODE, 5. 207:
Se~ REvistoN .. e
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CRIMINAL TRESPASS:
~8ee EXECUTION CREDITOR

CRIMINAL TRESPASS:

Many of the tenures in India are in the nature of a partnership, in which he to
whom thg land belongs participates with the cultivators in the crop. Therefore the
Law of England, that a Jandlord who has parted with his posscssion to a tenant
cannot suc in trespass for damage to the property, unless the wrongful act complained

<I>f (ilxinports a damage to the reversionary intercsts, does not apply to landlords in
ndia.

Venkatachalam Chetti v. Andiappan dmbalam
CUSTOM :

- - ¢
See Mirispins ..

. .

DEATH OF PLAINTIFF BEFORE FINAL DECREE:
See ParTiTION UNDER HINDG Law

s .. .

DEBT CONTRACTED BY THE HEAD OF A MATTAM -

The property belonging to a Mattai is in fact attached to the office of Mattamdar
and passes by inheritance to no one who does not H11 the office. Though it is in a
certain sense trust-property, the superior has large dominion over if, and i3 not
accountable for its management nor for the expenditure of the income, provided he

does not apply it to any purpose other than what may fairly be reearded asin
fartherance of the objeets of the institution. Acting for the wl:?ole ins%iintion, he
may contract debts for purp.

0ses connected with the mattam and debts so contracted
waight he recovered from the mattam property, and would devolve aga liability on his
successor to the extent of the assets recoived by him.

The origin of Mattams discussed and oxplained,
Sammantha Pomddra v. Sellappa Chetti
DEBTOR :

Clause 5 of Section 336 of Act X of 1877 applies to 8mall Cause Court debtors,
such persons can obtain the benefit of Chapter XX of that Act by applying to a
Court which has jurisdiction under that Chapter.

Syed Moidin v. Sundaranurthio

DECLARATORY ORDER:
Se¢ Partirion uvxpEg HiNDG Law

DECLARATORY SUIT:

A declaratory suit instituted before the Specific Relief Act came into foree must,
in regard to the right to a declaration, be governed by the law as laid down by the
Privy Council in Derasinga Tevar’s case. . .

Regarding the right of succossion of Sapindas, /eld that the rglatlonshlp extends to
the sixth in descent below the point of divergence of the two lines. Thq rule laid
down by the Smriti Chandrikaand the literal language of the Mitakshara in Chapter
11, Section 5, not followed. .

Without the express or implied authority of the husband, a widow may make a
second adoption under the sanction of the nearest sapindas. With such sanction a
second adoption would probably not be recognized as valid, in the face of an express
prohibition of a second adoption on the part of the husband. When the only
surviving members of the family ave divided from the deceased husband, for whose
benefit it is desired to make the adoption, and also from each other, and equally
distant from the deceased, there scems nothing in principle to throw doubt upon the
suficiency of the assent of some of them if fond fide given, if it be shown that the

consent of the others is refused from interested or improper motives or without a fair
exercise of discretion.

Lyrdsara Bhattor v. Rangardja Bhattar., ..
DECREE:

ae s .. 'Y
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Plaintiff obtained a decree against defendant on the 24th November 1875 and on’

the 14th October 1876 he got execution and sold some lands of the defendant. 9n

GENERAL INDEX.

9th February 1877 he applied fo the Court for payment thereout of monics lodged by
that day the money. o
th%x? g}icehsf:;na?i(}ngfnogppeal WZS presented by the defendant and dismissed on the
Sth March 1877. The present application for exccution was made on the 7th
‘ebruary 1880. . Lo hich fixas tho
icle 179, Clause 2 of the Limitation Act of 1877, which fixes tl
dagelodf ?ﬁztoﬁﬁd& the Appellate Court, when there is an appeal, as the }Iiomt
from which the three years is to count, applied, and that the plaintifi® was there-
fore in time. When there is no appeal the date of the decrec or of application is
the point from which limitation counts, but not when there is an ilpp(}?,l. 1877}
Held further that the application by plaintiff to the Cowrt (9th I‘ebruax\'yt. )
for the money paid in by the purchaser was a step taken to aid in the execution o
the decree.

Venkatardyaln v. Narasimhe .. .
DECREE:
See RiguTs UNDER SEVERANCE OF .. e . ‘e .. o o

DECREE-HOLDER, MEANING OF:

ithi i 1vi : Code is the person
- - within the meaning of the Civil Procedure

w}gsgeﬁ;fgel;o}ggzlxr: ;n ;}Ille rocord as the person in whose favor the decree wzs mfz;de,
or some persox}x) whom the Court has by order recognized as the decree-holder from

ig inti his representatives. ] .
thggggig;r?zgsglﬁ?zﬁg (‘?i‘vii Pr(?cedure Code 1}m’cs on ?}119 partty ap%zmgeigx;ee.xiﬁ\;???
igati ‘tating any adjustment between the parties after ; that is,
le;l‘;'olfhg&g{:}ilgl%tatfiszi ?;xlllz;‘ougi t;he1 Court as well as any agreement through the Court.

Paupdyya v. Narasannak .. . . . . v .. .

DEFENDANT:

tains a judgment in his favor in the Court of First Instance,
anflez}ex{oenggn:pgga(i (l’;l;r ‘:;11:3 plaJintgf, does not appear at the hearing of the appeal
or presex’lt a petition for a rehearing, may under Act X of 1877 present a second
a})peal against the decree of the Lower Appellate Court,

Modalatha, Ex parte .. . . .. ' .. e .. .
DESTRUCTION OF MORTGAGEES’ PREMISES RY FIRE g

See MORTGAGEE .. e v . . . . .. . .
DISTRAINT:

he landlords, distrained cerfain produce, the property of plain-
tifg }zﬁe?ret?;e‘ia?tisﬁ E/igw to scllin’g it for alleged claims for rent. The Sub-Collector,
finding that the formalities requived by the Act had not been observed, removed the
attachment and directed the vestoration of the property. The defendantz ha‘\;}I}gI
refused to restore the property the plaintiff brought this suit under Madrasg Act M
of 1865 to recover the value of the produce. Held that such wrongful wnth}aq ing
of the property being an act in direct disregard and defiance of the Act, did not
constitute a cause of action triable by a summary suit under that Act.

Srinivdsa v, Emperwmanar .. . . .. . . .. .

DURMAXARTA, DISMISSAL OF:

i the dismissal of a Durmakarta all the members of the
Dii?rigt s(%:)t;nlr)!lx‘i%}égeh tsleg;ld jiin a8 ;)arties. The District Committee cannot divest
themselves of their rights in favor of a few of their number.

Virasami Nayudu v. drunachella Chetti
EASEMENT:

m the plaintiff in this suit represented, agreed with Government
forI ?hzsggag; ovazoplot ofpgronnd called the D estate and got posscssion. In 180%
R took a lease of the estate from Government for 999 years, to enure as a lease from
1860, the time at which he entered upon possession. The defendant’s estate ad-
jo‘me,d plaintifi’s. Defendant’s title also derived from Government, dated from 1869,
A ionm:.% lease was granted to his predecessor in 1874 in similar terms to that to
plainti:f.
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In 1864 R opened an artificial channel for the
his estate. This channel was taken off from
and before reaching the plaintift’s estate
belt?ngezl tto Government, but which subsequently formed ~portion of the defend-
ant’s estate,

‘When the lease, under which the defefidant claimed, was made in 1874, the flow
of wator through the channel was enjoyed by the plaintiff. The plaintiff sued to
restrain the defendant from interfering with and diverting the flow of water in this
channel and for damages,

. Held that the flow of water in the channel having existed as an apparent and con-
tinuous easement in fact at the time of the execution of the lease in 1863, a right to
it passed by implication under that lease and that the plaintiff was

‘
conveyance of water for the use of
aravine in Government waste lanq,

p ) accordingly
entitled to it ; that the defendant whose lease was subject to that right was not
entitled to interrupt the flow; but that he might use the water in a reasonable

manner as it Aowed through his land.
Morgan v. Kirby

. X o e . . .

EFFECT OF RECITAL IN A DOCUMENT IN REGARD TO CONTROL OVER
OPEBATIVE WORDS;

See CoNSTRUCTION OF AGREEMENT A8 TO DURATION
EJECTMENT :

Se¢c TENANCY FROM YEAR To YEAR
ELECTION :

A suit brought in a District Ménsif's Court, filed on the same day as a suit for tho
same amount brought on the same ca

$ use of uction in the Small Cause Court, is not
4 bar to the matntenance ¢f the Small Cause Suit ; but the plaintiff must clect which
suit he will proceed with.

Subbramanyian v, Ganapathi .
ENDOWMENTS, RELIGIOUS:

Section 14 of Act XX of 1863 is Sufficiently general in its termy to empower any
person interested in any temple, mosque, or religious endowment, or in the perfor-
mance of the trusts relating thereto, to sue the trustes, manager, or superintendent,
or the member of a committee appointed under the Act, for misfeasance, and also to
empower the Court to order the removal of & trustee, &ec.

The tomb of a reputed saint became a place of pilgrimage and an endowment was
made for the maintenance of the shrine and for the performances of certain religious
ceremonies. There was a practice on the part of the proprictors and the managers
of the institution to divide among themselves the residue of the income, and to
dispose by way of sale or mortgage of the share enjoyed by them. Held that this
was a religious institution within the meaning of Act XX of 1863.

The 14th section of the Act empowers the Civil Court to remove trustees for mig-
fensance, &ec., and it does not recoguize any difference in respect of trustees, whether
horeditary or selected.

Fukurndin Sehib v, Adckeni Sakib

ENDOWMENTS FOR RELIGIOUS PURPOSES :
See PENsIONs Act oF 1871

o

. . e .o s s

. .o .. .o, .

Iy ’e . e .o 0. o

ENQUIRY INTO LOCAL CUSTOM:
See My'risinpars

EVIDENCE: ]

Sec Conression |, .

See SECONDARY EvipEnce
“VIDENCE ACT, 5. 91:

See Sobpr Razivdms N o
EVIDENCE ACT:

«Se¢ BURDEN OF PROOF . i ..

passed through land which in 1864
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EVIDENCE ACT, s. 28 v e .. .. . . . . mn-;-‘
EVIDENCE AS TO THE CONDITION OF MIND OF THE OFFENDER ADMISE :
*  §ee Provocation necessary, under Section 30?, Lr.C . e i .
EVIDENCE A(CT, s. 116: . .
&S¢e SULT FOR REDEMPTION o4 .« - . “ . . .
EXECUTION :

Application for execution of a decree was made on the l%thfli lzve(x?i‘ﬁlr ll)gggé ;;1}%
on the 27th November 1869 notice issued under Section 21 l()l fer fivil Procedurs
Code, Again on the 4th February 1873 application was ma eZ ] é) O omont
notico was issued on the 19th February 1873 under See‘aond L
application for execution was made on the 31st August 1874, '%E o order for oo
foans, ndr ocion 016, waamdo on he s Gay. e o g

i us v .
:ﬁgfgzioafagstbﬁecf ;(111? h?d xlfeem so when the application, dated 31st August 1874,
for;xecutlon wzg,lnll)adet.he High Court (Hernan and Kindersicy, 33 .)3 that sasﬂf?;:
lie Mt'orzll E)&p exem}x’tion on the 4th February 1873, being more tthn ye{gr e

:ﬁ)f’ dca{t lgf issuing the last prior notice under Section 216, viz., 27th oven;) or L3¢ };

es latg under Article 167, paragraph 5, Act IX of 1871, exﬁcx:txt;r}sw%:r arred by
;_va itation at and before the date of that application, and t ial é (pux was ot
rlégxloved by e o e gl}te juiﬁfﬁﬂgfggeg ?(}'Bgiﬁovg’;ilican_z/ v. Rdjd-
o no’\fj'icsim;lihtﬁ ﬁsgg}l)fu%%dlgso ?o liwing C’lum?qr Caomar Roy V. fri@globlué;y
Wl eorne. 17% s;;hatg « gpplications to enforce a decree’’ in paragraph 4 of hixche o7,
ilis;ggz F %71 mean * applications under Section 212 or othqrw§3e bylv; X xfd nxx)ade
cecedings in execution are commenced and not applications of an incidenta

during the pendency of such proceedings.”’

Prabhacara Row v. Potannah .. e e . o o e ..
EXECUTION : ) )
i Se¢ DECRREE o o .e .. . e . N
EXECUTION OF DOCUMENT, INFORMALITY: .

S¢e ToLLs, FARMING OF .. . .. o . . v . .

EXECUTION CREDITOR: .
impri i to fine exceeding
¢ risonment for a term exceeding 6 months or
20(?};?!&(;;&3 intOS:)I;Ii)on 167 of the Pre.sldenc); Magxst;;tgs’c agg% t(I‘t‘);O:xé:ﬂgda:z
i i ing to substantive sentences, |
icx?;ll?xﬁzdarin avtgsg o?ei&rg;)ﬁomnent in default of . gayment of fine, the operation of
ich § ingent only on the fine not being paid. . )
w%gfe%‘?g:&eszgrsons, executionfcredltorg, in '%gn}p:;}:); \tw(')xt;lis;r; iexllu;cllil;)x;zé
bailiff, broke open complainant’s door before sunrise with In 0 i pro-
i s i harge of lurking house-trespass by mig
perty for which they were convicted on & ¢l e e ot ottt o B offoc of
or housc-breaking by night: Held that as they . ; [ of Sho offence of
imi being ne finding of any such intents as is reqt [
ggﬁ%s%igeso%?;’cetﬁﬁ tﬁﬁgas criminal tregpass isan essential mgredum;;1 o(iil either
of the offences with which they were charged, the conviction must be quashed.

Jotharam Davay, In the matter of .. . e .. o P e
FAMILY DEBT:
See MAINTENANCE . . . . . . .. . .

FOREIGN JUDGMENT ENFORCED SUB MODO :

The plaintiff obtained a judgment in a French Court against the father (now
deﬁ?ﬁ?ﬁ‘g}ﬁ"iﬁ}éﬁ dff?ﬁﬁé on that judgment as representative of his father in the
French Court. The defendant pleaded that the bond on whlch‘ tl_mat ;udgment was
obtained was not genuine, Judgment was given for the plaintiff in the French
Court *vith costs. The plaintiff brought the present suit on that judgment. The
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Lower Appellate Court decreed for the plaintiff agafnst the defendant, personally,
for the full amount of the decree in the ¥rench Court and interest.

Pace

Held that the defendant was bound by the judgment in the French Court against .

him as representative of his father and personally bound to pay all costs awarded
against him; but that, in giving effect to the French judgment, it was to be executed
according to the rules of the Civil Procedure Code, which, in the absence of proof
of assets received by a representative of a deceased, only gives a decree against the
defendant as represontative to be levied from the assets of the decoased.

Kandasami Pillai v. Moidin Saib e . . .

FOREIGN JUDGMENT NOT EXAMINABLE FOR IRREGULARITY OF PROCE-
DURE OR BECAUSE REMEDY WAS BARRED BY LIMITATION STATUTE
OF PROPER FORUM:

Where a defendant sued in a foreign tribunal takes no exception to the jurisdiction,
he cannot question the jurisdiction afterwards, inasmuch as he has led the plain-
tiff to believe that the proceedings are allowed by him to be effectual and encouraged
the plaintiff to proceed in them instead of withdrawing from them and instituting
proceedings elsewhere.

Irregularity of procedure on the part of a foreign tribunal which ordinarily pro-
ceeds 1n accordance with recognized principles of judicial investigation is not a
sufficient ground for refusing to give effect to its judgment.

‘Where limitation bars the remedy, but does not destroy the right, the judgment
of a foreign tribunal is not open to the objection that the suit (on a contract) was
bar(xi'ed by the Law of Limitation applicable in the country wherc the contract was
made.

Nallatambi Mudaliar v. Pennusdémi Pillai

FOREIGN JUDGMENT, S8UIT ON—INVOLUNTARY SUBMISSION TO JURISDIC-
TION, EFFECT OF :

If a party sued in a foreign tribunal, which has no jurisdiction except by virtuo of
its own peculiar laws, protests against the assumption of jurisdiction by that tribunal,
but defends the suit to escape the inconvenience of being made liable to arrest and
attachment of property in foreign territory, and appeals from the adverse decision
of such tribunal to a foreign appellate tribunal without repeating his objection to
the jurisdiction, his submission to the jurisdiction is not voluntary, and the judg-
ment of the foreign tribunal does not constitute a valid cause of action in a Court of
British India.

The provision of the Indian Limitation Act, 1877, Section 14, which excepts such
time as is spent in litigating in a Court of defective jurisdiction in favor of a plain-
tiff does not apply where the plaintiff brought his suit in a foreign Court which,
according to ita own laws, had ample jurisdiction, but according to the law of British
India had no jurisdiction whatever.

Parry ond Co, v. dppdsami Pillai

FRAUD:
See AUCTION SALE . o . . . . e .

GRANT OF A MAGANAM BY A ZAMINDAR TO BE HELD IN PERFPETUITY
BY THE GRANTEE:

The rent due to a zamindér from the grantee of a maganam or division of the
zamind4ri is not a charge upon the maganam. Itis a debt due to the zamindér, and
nothing more. . .

When the zamindér instituted the suit for rent the maganam was in the possession
of third parties, who had become owners of different portions of it by purchase. The
zamind4r sought to make all of them jointly and severally liable for the entire
amount of rent dus to him. The Lower Court apportioned the rent upon the several
villages in the hands of the purchasers: Held that in the absence of a sub-division
under Section 9 of the Regulation of 1802, the apportionment might not be binding
upon the Government, but it did ot follow that it might not be good as between
the parties to the suit, and that there was no foundation for the contention that the

vy e LY ‘e

purchasers were jointly and severally liable for the rent fixed upon the whole

maganam.
Zaenindéri of Rémndd v. Ramamany Ammal o o o .
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HEIRS:
See ZAMINDLRL ., e

HINDU LAW:
See PARTITION .. e . AP

HINDU LAW LEASE BY ZAMINDAR: . t” ‘ t
ind6 Law the granting of a lease, though for a term, 1§ an ac
wigxrilgirhet légop}ilgf ﬁa. z:mindér’%rauthority as manager and owner of the zamindéri,
and is, as such, binding on his successodr, ;nless, in the circumstances in which
i s i therwise than bond fide,
e e buvvion cantained in Rule IV, Soction 1T, Madras Act VIII of 1865,
doos 1ot apply o a lease which is dend jide and valid under the general Hindf
Law, and, as such, falls under Rule I. This proviso does not amount to a repeal of
the I’ﬁndﬁ’ Law regarding ordinary leases, but applies only to such leases when in
the circumstances in which they are made they amount to & fraud upon the power
of the grantor’s successor as MAUALET, OF to alienations made for ¢the personal benefit

of the grantee and to the prejudice of the successor.

Ramanadar v. Srinivase Morti . e . . . .. ..
HINDU LAW:
See AporTioN BY WIDOw o . o . .
See INTEREST OF WIDOWS e e .. e . .o . o
Sec MIAINTENANCE . . . . »e . . . .
S¢¢ MORTGAGE INCURRED TO PAY OFF PRIOR MORTGAGE AND IMPROVE FAMILY
HOUSE BINDING ON SONS oo e . . . . . v o
See ParTrriow py HINDG FATHER, OF FAMILY PROPERTY, BINDING ON SONS .
See SuccEssIoN BY SISTER’S SON . . . e e .
See STRIDMANAM, TESTAMENTARY POWER OF WINOW OVER . . .

HINDU LAW OF ADOPTION :

i is chi i to be
The sapinda of a deceased person gave his child to the widow of the latter

adoptgd ifl purauance of an agthority which she represented herself to have had frgm
her busband. This natural father of the child was the eldest and managing memoocr
¢ himeelf and his three younger brothers, sons of the

of a joint family consisting o ) 8 of |
first %:ousin of tﬂe deceased% The three younger brothers disputed the validity of
the adoption.

Two Courts having found against the existence of an authoxity to the widow given

. A ving his
Py her deceaged husband, the question remained whether the manager giving
cl);ild,rin the manner in which %e bad given it for adoption, he being a sapmdal,) and
in a position to represent other sapindas of the deceased, was an as}slentb y &
sapind{)a to an adoption by a widow sufficient to support her adopting in the absence

f an authori 0 r hugband. . L.

° ft v?as d%lv;lit eﬁr tll)zth:nder all the circumstances under which this child had been
applied for by tho widow and given by the father, the assent of the latter was not
the brothers.

hich ha dered the adoption valid as against ! .
on%;:;m was C}mf)%u?ﬁfji(%nﬁ evidgnce to show that the widow applied to the boy’s

father to give his assent as sapinda to an adoption, on the ground that she could not
adopt without the sapinda’s assens. . . .

111: was not necessagy to determine whether this sapinda could alone have given a
valid assent, if it had been given to the widow as one.hav'mg no authority from her
husband to adopt ; and if it had been given without his mind having been influenced

by other and undue considerations.
Ganesa Ratnamaiyar v. Gopala Ratnamaiyar o . . . .

HINDU LAW OF SUCCESSION T0 AN IMPARTIBLE INHERITANCE AMONG

SONS OF DIFFERENT MOTHERS :

The principles on which is founded the judgment in Ramalakshni dmmdl v,
Sivanantha Perunal Annél as to the succession to an impartible inheritance apply
with eqtal force whether the firstborn son is born of a first married wife or of &
wite af erwards married.
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The text of Manu, Chapter IX, v. 125, distinctly shows that among sons born of
wives equal in their class, and without any other distinction, there can be no seniority

PacE

in right of the mother. In v. 122 of the same chapter the words ¢ but of a lower ,

class» added by the gloss of Cullnes Bhatta are to be read as correctly inserted in
the text.
Two wives of a Palayagar of an impsrtible polliam having died before his
marriage with a third and fourth wife, it was contended that tho third being in the
osition of a first merried or ““royal’” wife, her son was entitled to succeed to his
ather in preference to an elder son born of the fourth: Held that the elder son,
though born of the fourth wife, was entitled by primogeniture under the rule above
referred to, and that it was, accordingly, immaterial to consider whether or not this
third wife was in the position of a first married wife. What might be the effect of
one wife being “‘ of a lower class ”” than another was not in question.

Pedda Rimappa v. Bangari Séshamma * e e o

HINDU LAW OF SUCCESSION :
See MrTARsHARL .- . . N
See SuccEssioN .. . . . . o .

HUNDI:

A hundi for a sum of Re. 380 payable otherwise than on demand cannot be
stamped with an adhesive stamp. The words ‘‘drawn or made out of British
India” in Clause ¢ 5’ of Section 10 of the Stamp Act of 1879 apply to the entire clause.

Devaji v. Ramakristniak ve v .. . .

INAMDAR :

Suits for proprietary dues, to which tho In4mdAr as the owner of the village lays
claim, are not cognizable by a Court of Small Causes. They arc not paid as rent,
nor are they claimed under any contract.

Subramanian Chettiv. The Prince of Areot .. .
INDIAN OATHS ACT, 1873, 5. 11:

The merc agreement of one of the parties to a judicial proceeding to be bound by
the oath of the other is in itself no adjustment of the suit.

1f the matter stated in the agreement is sufficient as the grounds of a decision, a
judgment may be passed, for then it would be conclusive evidence under the Qaths
Act.
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The difference between Regulation IIT of 1802, Scction 6, and the Indian Oaths =

Act, 1873, Section I, discassed.

Vasudcva Shanbog v. Naraina Pai .. . o . e o .
INDIAN PENAL CODE, s, 800:

See PROVOCATION [ . . . . . o .
INDIAN SUCCESSION ACT: '

See Natrve CHRISTIANS e e . . . e . .
INSOLVENCY:

Sce R1GHT OF APPEAL .. o . v .. . o e

INSOLVENT ACT, 11 & 12 Vic., ¢. XXI, 5. 40—CESTUI QUE TRUST CREDITOR :

As the Indian Insolvent Act, by virtue of the terms of Section 40, incorporates all
existing and future enactments passed in England for the purpose of determining
what debts may be proved ; and as by Section 15 of the English Act of 1869, property
held by the bankrupt in trust for others is not the property of the bankrupt divisible
among his creditors, such property cannot be regarded as having vested in the
Official Assignee and a costui que trust creditor is not entitled-to-come in and prove ;
because what is being administered in insolvency is the insolvent’s estate, of which
property of this nature does not form part.

Vardalaca Charri, In the matter of .,
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INTEREST OF ONE OF TWO CO-WIDOWS IN ONE UNDIVIDED ESTATE NOT
SALEABLE:
By Hindt Law two widows of one and the same hugband take a joint interest in
*one undivided estate, and although the widows may arrange for the enjoyment of the
estate in separate portions, there can be no compulsory partition converting the joint
estate into an esfate in severalty. .
Semble : The interest of oné of two such widows cannot be sold. « .
Jijoyiamba Bayi v. Kamakshi Biyi Kindamé V. Venkatardmape, Nilemani v.
Radhamani and Bhugivandeen Doobey v. Myna Béyi Jollowed.

Kathaperumal v. Venkabai . . . s
JURISDICTION :

See CAUSE OF ACTION .. e PR N o .. .. . e
JURISDICTION:

Sece MAGISTRATE ., . . . - o .. .. .. .e
JURISDICTION :

See Muwicrean Tax .. . .. . . ‘e Ve .
JURISDICTION OF SMALL CAUSE COURT:

See CLAYM FOR THE PRODUCE OF LAND . . e .. . .
KANAM :

See Marasar Law . e o . . . v . .
KANAM AND OTTI TENURES:

Per Curiam.~1It is seftled law that in the case of Kénom and Otfi mortgages it is
not competent to the mortgagors to redeem before the arrival of the appointed time.

Zer InNgs, J., dissenting from Maskhook Ameen Suzzada v. Marem Reddy, if in the
case of any mortgage the period for redemption is postponed to a fixed date by a
special agreement, effect should be given to such agreement.

Késhava v. Késhava e e . ve . . . ., .
EARAIMA SAMUDAYAM:

Plaintiff, alleging himself to be ** Karaima S8amudéyam’” of the Malamal Ayyap-
pan Devaswam, sued to redeem lands which had been mortga%ed by the Devaswam :
Held that he was not entitled to maintain the suit ; that the Uralers are the persons
in whom the estate and property of the temple is vested, and that the plaintiff was
an agent accountable to the Uralers and subject to be dismissed by them “for mig~
conduct. e

Runjunneri Nambiar v. Nilakunden .. - o .o v . .

KARNAM, OFFICE OF:
‘WOMEN ARE INCAPACITATED FROM HOLDING THE OFFICE OF KARNAM.

Alymalammdl v. Venkataramayyon Tollowed.

Venkataratnamma v. Rémdnjasémi .. . .. . ' . ‘e
LAND IN POSSESSION OF A TENANT:
See CriMINAL TRESPASS B o . . . . .

~ LANDLORD’S TITLE, DENIAL OF:

8ce SUIT FOR REDEMPTION . . o . e e . .
LIABILITY OF THE SUCCESSOR IN OFFICE OF A MATTAMDAR:

See DEBT CONTRACTED Bt THE HEAD oF A MATTAM . . e .
LIBEL:

Plaintiffs and defendants were the members of two firms, each creditors of an
absconded debtor, one Bavachi Kunhi Pakhi. The plaintiffs’ firm bmught a suit to
recovershe sum alleged to be due to them by the said Bévachi Kunhi Pakhi and
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pending that suit the defendants’ firm presented a petiéion to the Court which contained
the statements complained of, which were principally to the effect that the plaintifis

had prejudiced the petitioners by suing the said B4vachi Kunhi Pakhi for sums.

greatly in excess of their just claims against him. The Judge found that there was no
malice in fact, but that the statements were untrue and caleulated to damage, and
he accordingly gave a decree to the plaintiffs with damages.

Held, on appeal, reversing the decision of the Lower Court, that as the defendants
were creditors of afi absconded debtor and deeply interested in seeing that his estate
was not swept off in satisfaction of an excessive claim made by the earliest suitor,
they, in presenting a petition pointing out what they considered suspicious elements
in the plaintiffs’ claim against such debtor, were at all events entitled to the qualified
privilege of persons acting in good faith and making communications with a fair and
reasonable purpose of protecting their own interest.

Hinde v. Baudry .. .. . s . . . . .

LIBERTY TO ERECT PLACES OF WORSHIP:

In India the members of a sect are at liberty to erect a place of worship on their
own property, although it is more or less contiguous to a place already occupied by a
place of worship appertaining to another sect. The people of any sect are at liberty
to erect, on their own groperty, places of worship, either public or private, and to
perform worship, provided that, in the performance of their worship, they do not
cause material annoyance to their neighbours.

Séshayyangar v. Séshayyangar .. . . . . . . .
LIMITATION :

See DECREE o . . . . N o o o .

See ExgcuTIoN . . . . o . . e . .

See P{uPER . .. e e .. .. . e " .

See RECEIPT OF RENT NOT PAYMENT OF INTEREST .. e .. . .

See SUIT FOR LAND WRONGLY DEMARCATED ., . e e . .

See Suir ror REDEMPTION . o . .. e o o ..

See SUIT To RECOVER OFFICE OF KARNAM .. . .. .. e e
LIMITATION ACT OF 1877, s. 2:

See SULT ON REGISTERED BOND QF 1869 PAYABLE ON DEMAND - o .
LIMITATION ACT OF 1877, s. 14:

Se¢e FOREIGN JUDGMENT, 8UIT ON .. . .. e o . .

LIMITATION ACT, 1877, * APPLICATIONS® AND ‘APPEALS’ ,, o .

~ LIMITATION, SHORTER PERJOD OF:

The period of limitation grescribed by Article 73 of the second schedule to Act XV
of 1877 is a ** shorter period of limitation > within the meaning of the last clause of
Section 2 of that Act than the period prescribed by Article 72 of the second schedule
to Act IX of 1871. .

The language of Acts IX of 1871 and XV of 1877 leads to the conclusion that by
each of these enactments the starting point and period given in its schedule were to
take the place of those given by the Act which preceded it in the case of all suits
institutc£ aftor the date of the Act coming into force, and that the expiration of the
period, calculated with reference to the Act in force at the date at which the note
was executed, does not necessarily affect the remedy.

Appasimi v, Aghilande .o . o . v o o .
MADRA§ ACT VIII OF 1865:
Sce DISTRAINT o . . - . . . . o

MADRAS ACT VIII OF 1865, Schedule II, Rule IV:
Sge HixpG Law - . ‘e e 'L e o o e “
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MAGANAM IN THE HANDS OF DIFFERENT INDIVIDUALS:
See GrRANT OF A MAGANAM BY A ZAMINDAR TO BE HELD IN PERPETUITY BY

~THE GRANTEE ,e .. ve v X .. .o .o .o .

MAGISTBATE : JURISDICTION:

Madras Act TTT of 1865 declared every Magistrate in the Madras Presidency
authorized to take cognizance of every offence committed against any special or local
law then in force in the said Presidency, notwithstanding any provision to the

rary in any Act or Regulation then existing, and also of any offence against any
:gg(t:ial zr loca?l, law whichgmight thereafter be passed, unless such law should make
the offences to which it might refer punishable by some other authorities therein
specially mentioned. The effect of this Act was to remove the restrictions imposed
by special or local laws theretofore passed, and to enable Magistrates within the limits
of their ordinary powers to deal with offences pumsha_ble' under any such special or
local law, notwithstanding the special or local law indicated a particular tribunal
as alone c:)mpetent to try such offences, and to confer upon them jurisdiction also in
the case of any special or local laws that might be passed after the enactment of
Act III of 1865, unless jurisdiction was in any such later law specially conferred
upon some other authority. Section 8 of the subsequent enactment, Act X of 1872
(the Criminal Procedure Code), limited the jurisdietion of bub-'Magxst’:a@s‘ over
offences punishable under special and local laws, a "Third-class Magistrate’s jurisdic-
tion being restricted to the trial of offences punishable um’lex: such laws with less than
one year’s imprisonment, while a Second-class Magistrate’s jurisdiction was similarly
restricted to the trial of offences punishable with less than three years' imprisonment.
Act XVI of 1874, while repealing Act IIT of 1865, left unaffected the jurisdiction of
the Sub-Magistrate under that Act so far as it still remained in existence as limited

by the provisions of Section 8 of Act X of 1872 (Criminal Procedure Code).

The Empress v. dehd .. . .e . .. .. . .e
MAGISTRATE:

Sce APPEAL o . .o .. . o .
MAGISTRATE:

Seo CONFESSION e . .
MAGISTRATE:

See OrRDER . . .. . . . e . .

MAINTENANCE:

Though the maintenance of a wife and children may in certain circumstances be
a charge on the husband’s property as against a_purchaser, it is not 80 in a case in
which the sale took place in payment of a famijly debt, which it was the primary

duty of the head of the family to pay.

e

Natchiarammdl v. Gépdlakrishna . o A . o .
MALABAR LAW, MAINTENANCE:
See ANANDRAVAN . o . . o . . e e

MALABAR LAW, STATUS OF KARNAVAN:

decree against a Karnavan of a Malabar tarwad, as such, is binding upon the
mgnng(:‘:eof tghat tarwad, though not parties to the suit, in th,e absence of fraud or

* collusion.

‘A Karnavan is not a mere trustee, nor do the rules of Courts of Equity as to the
necessity of making cestui que trusts parties to suits against trustees by strangers
apply to the casc of a Karnavan and the members of the tarwad.

Explanation 5 o

i ion 30. . .
su};l;?’?:ﬁ&t;ogfa tarwad claim under a Karnavan, suing as such, within the

meaning of Explanation 5 of Section 13.
Status of Karnavan discussed. .
Varmakot Nardyanan Nambiiri v, Varanakot Nardyanan Nambiiri v .

£ Section 13, Civil Procedure Code, is not limited to the case of a
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¢

MALABAR LAW:
Although the right to hold for 12 years is inherent in every Kénam according

Page

to the custom of the country, it is competent to the jenmi to cxclude this right by

express agreement.
Shekhara Paniker v. Raru Nuyar

MATTAMS, ORIGIN OF ,, .
MIRASIDARS:

It can by no means be laid down as a unifo irfsi
0 . ! rm rule that Mirbsidérs a i
(fi;:; ftr}?:x Gc;lrsrxg;%x:thol%mg la_rédg; Wltilill the area of the mirfsi estater\gneélg;t;)(;%tgg
he G - Lo avoid injustice, where the right is denied, th
be an inquiry whether by custom it il o i ? aTo mot ot
" i prevails on the estate, or, if there ar
A ate, or, if the e not suffi-
g;%lll églsﬁlr:)%e;‘ on the estate to afford grounds for decision, on similar estates in the
ere has been no law depriving Mirhsidars of any privile
] : es the;
g:%omarﬂy qnjgyetll. On the other hand in the Regu);atpions t%xe inte?xtilg;?;fhag
vernment is declared to respect the privileges of landholders of all classes.

Sakkaji Raw v. Lutchmana Gaundan
MITAKSHARA LAW:

Under the Mitfkshars law a divided son (no undivided ivi i
[ 5008 g i
@ ’IS‘I}llcceed’to hlitf at}fl-el;:ls.l share in Preferencé to his father’s widst;lvf: ving) is entitled
¢ son’s right of inheritance under Hindd law is distinguished from t
ot‘h‘er heirs in that it is ‘a pratibandha,’ not liable to obstru%tion, and the hfalfngtfioa;g
assigned to the son, and the character ascribed fo him in the religious system of the
Hind#s, explain the preference in the succession accorded to him.

s . vy vy vy ‘e .

.. ,e s o .

. X} o . .

Rimappa Naicken v. Sithammébl . o o . .
MORTGAGE INCURRED TO PAY OFF PRIOR MORTGAGE A
FAMILY HOUSE BINDING ON SONS: I?D HMFROVE

‘Where a mortgagee of a house, the ancestral pro i i
X | perty of a Hindd fa Vi
money on the repregentation that it was rqulired t}(; complete inllglx}})z’ext\n?;cﬁ
31}% cfﬁnﬁgg bleig:llsio I?ergc:odpgy & nkxor:}gl;age debt carrying a gigher rate of interest
ed to-make those impro :
mcirtga}mlgor wer% Dound by the mere tho provements : Held that the sons of the
1 the case of improvements of the family property made by the managi
of a Hindd family where the sum spent was large, but the disZretion of t%‘;‘i;“n;mpe;
member was exercised dond fide and for the benefit of the estate, and the family had
this geneﬁt, su(}]} dlscretl(}n should not be narrowly scrutinised.
aravana Tévan v. Muttayi Ammdl and Hanumanpersaud
Munraj Koonweree discussed and followed. npersaud Fanday . Missumat

Ratnam v. Govindarajulu e .. . .
’ . . e

MORTGAGE, PRIORITY, REGISTRATION :

On the 15th July 1864 two undivided brothers executed a mort 1
joint property to the plaintiff for Rs. 500, and on the 8th January ISG%atg:e; i}fe}:gf
ted another mortgage of the same property for Rs. 1,000 to the defendant, who
registered it under Act XX of 1866. 1In August 1871 a suit was brought agaix;st the
brothers by the plaintiff on the mortgage of 1864, and a decree for the sum due was
made in October 1871, directing that if the sum due was not paid within two months
the mortgaged property should be sold. In March 1872 the property was sold in
execution of the above-mentioned decree and bought by the plaintiff, who was dul
put,into possession. Y

In 1871 a suit was brought against the brothers on the mortgage of 1868 by the
defendant ; a decree was made similar to that in the above-mentioned suit, a sale of
proporiy was had, and it was bought by the defendant. The plaintiff was there-
upon dispossessed and referred to a regular suit, and the defendant was put into
possession. This snit was then brought by the plaintiff, the first mortgagee and
purchaser, to eject the defendant, the second mortgagee and purchaser, and the
Lower Appellate Court making a decree in favor of the plaintiff the defendant filed

this gecond appeal.
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Held that the mortgage of 1864 did not require to be registered in order to
maintain its priority over the mortgage of 1868. .

Held also that the plaintiff having bought the rights and interests of the mort-
&agors under a sale held prior to the sale to the defendant, the mortgagors had no
right or interest to sell to defendant; but that as the purchase by plaintiff was
subject to the mortgage to the defendant, and as defendant was not a party to
plaintifi’s mortgage suit, defendant’s right as mortgagoe was not affected by the
sale to the plaintiff, though effect could not be given to that right in thepresent suit.

Venkatanaraswinnalh v. Rémiah . .. .. . . . .

MORTGAGE, UNPAID BALANCE OF :
See SpECIFIC PERFORMANCE .. . . . . s e ..

MORTGAGE:
~ +Be¢ RECEIPT OF RENT NoT PAYMENT OF INTEREST .. . . . e

MORTGAGEE:
Se¢ TRANSFER OF RIGHT o o e e . . .
MORTGAGEE IN POSSESSION, RENT PAYABLE 10 MORTGAGOR, PREMISES

DESTROYED BY FIRE:

The plaintiff borrowed Rs. 1,400 from the defendant and'mortgaged to the latter
for eight years a piece of ground with a warehouse standing thereon. There was
an agreement between the parties that the rent of  the warehouse should be Rs.
hat out of this amount the mortgagee should appro-

16-12-0 per mensem, and {! : gag
jate Rs. 14 towards the payment of the interest on the principal sum, and pay
4. 2.12-0 ag rent to the mortgagor. Within four years from the date of the

mortgage the warehouse was destroyed by fire, and thereupon the mortgagee ceased

to pay rent to the mortgagor. The latter sued to recover the site together with
arrears of rent. The District Judge was of opinion that the defendant should lose

e of the term for the redemption of the

mortgage, and that he was boaud to pay to the plaintiff the rent clabned by him,

 Held by Innes, J., that the logs of the premises, which had arisen from acci-
dental causes, could not affect defendant’s right fo recover the full amount due to
him on the mortgage. There was no alteration in the liability, but merely in the
gsource and mode of discharge. The premises having ceased to exist, nothing
arising from the income could be credited towards the morigage, and there was no

residue available to pay plaintiff. . .

Held by Muttusimi Ayyar, J., that defendant’s right of possession rested on the
usufructuary mortgage and not on tenancy, and his nght to recover his debt with
interest thereon could not be extinguished or modified by the destruction of the
warehouse. As to the surplus payment, the existence of the warehouse, which
produced the income of Re. 16-12-0a month, was the basis of the contract to make
it ; and the basis having failed, the obligation resting thereon must likewige fail.

Venkatéshwara v. Késava Shetti . . .. e e . .

~ MORTGAGE, REDEMPTION BEFORE EXPIRY OF TERM :

‘When the continunance of the enjoyment of property mortgaged for a prescribed
period forms a material part of the contract, the mortgagee cannot be deprived of
his right to enjoyment on the mere ground that the contract is one of mortgage.

The creation of a term is not conclusive evidence that redemption should not teke
place before the end of the term. But, where there was no agreement for payment
of interest at an annual rate, but & lump sum equal fo the principal was to he

‘ accepted as interest for the term, and a small balance of rent was to be paid at the

end of the term when the land was returned, and, taking the net annual usufruct at
a fixed sum, a torm of years was created, during which the debt and interest were
to be iquidated by that usulruct, the risk of seasons and payment of guit-rent falling
on the mortgagee.

Held that the basis of the contract was the enjoyment of the property by the =

mortgagee for the term fixed.
8ri Rija Setrucherla Rémabhadra Réju Bahddur v. Sri Rija Vairicherla Suria-

naréyana Riju Bahdduwr . v o i, o . . . .
3

XV

Picr

165

212

187

314



avs

XVl GENERAL INDEX.
Paoe
MORTGAGE : )
See Surt For REDEMPTION e .. . . v o . o 226
MORTGAGOR'S INTEREST IN PART SOLD:
See Riour or PUrcHASE .. 1 .. . .. . . .. 187
MUCHALKA GIVEN BY TENANT FROM YEAR TO YEAR IN POSSESSION
NOT A LEASE: '
Sc¢ TENANCY FROM YEAR TO YEAR, NOTICE TO QUIT ., o . v .. 348
MUNICIPAL ACT V OF 1878 (MADRAS):
The Madras Municipal Act is not a ¢ private *” Act.
. Whey a public body is entrusted by the Tegislature with the duty of making public
improvements, and powers are entrusted to it for such purpose, those powers will not
be subject to a restrictive construction, though they interfere with private rights,
A statute is not to be construed like a contract, The power to impose a tax is
1'10};A contractual and needs no correlative right.
1 equitable construction is not permissible in a taxing statute where it is e
ble to adhere to the words of the statute. 8 VHORe LIS possh
_B resided within the City of Madras and oceupied premises within a division or
dlgztr_lct of the city in which no water had heen introduced by the Municipal Com-
missioners. .
The Con}mlssioncrs levied a water-tax on B in respect of his premises. B appealed
under Section 189 to the President and two Commissioners, who decided that he was
liable to pay the tax.
On a casc stated to the High Court it was held by Zwnes, J., and Muttusimi Ayyar,
3. (Kernan, J., dissenting), that upon the true construction of the Act (V of 1878)
the right of the Commissioners to levy the water-tax was independent of the duty
imposed upon the Commiasioners to supply water.
@. E. Branson v. The Municipal Camnissioners for the Town of Madras o 362

MUNICIPAL COMMISSIONERS :

A guit was brought to recover from the Municipal Commissioners of Madura the
balance of a sum of money due for timber supplied under & contract duly made
with them: Held that the plaintiff was entitled to sue on the breach of contract
without giving notice, such a suit not falling under the provisions of Section 168 of
the Towns’ Improvement Act (IIT of 1871, Madras).

Mayandi v. McQuhae .. . . e .. . e . .

MUNICIPAL TAX :

A suit was brought in the Court of the District Mansif of Guntdr to recover the
amount of a profession tax for 1876 levied by the Municipal Commissioners of Gun-
tér on the plaintiff upon the supposition that he carried on business as an agent,
while in fact he carried on no srch business. The defendant pleaded that the Court
had no jurisdiction. Upon reference, Held by the High Court (Zunes, J., and Mutty-
sémi Ayyar, J.) that the Court had not jurisdiction to adjudicate on the matter in
contest. Leman v. Damodaréye distinguished.

Kémdyya v. Leman .. .. .. . .. B . . y
MUSIC:

$ee ORDER . . . . .. . . . » .
NATIVE CHRISTIANS:

The Indian Succession Act governs the s.uccession in Native Christian families ;
and since the passing of that Act such families have not been at liberty to adhere to
the Hindd Law of Succession.

Holealso that if the family continued to observe the Hindd Law of Succession
until the Indien Succession Act altered their rule of succession, the members of
the family who were born before the latter Act came into operation could not be
deprived of the rights acquired by them under the Hind§ law.

<

Ponnusdmi Nadan v, Dovasémi dyyan e o e o
<
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NOTICE :
See MunicipaL COMMISSIONERS .. .. e . Ve e .

, NOTICE T0 PRODUCE :
Sece SEcoNDARY EVIDENCE, e . .. . e .. . ..

OFFICIAL ACT :
See SUIT FOR LAND WRONGLY DEMARCATED ., . N .. e .,

ORDER:
An order of the Magistrate directing that all music should cease when any proces-
sion is passing a certain place of worship, keld uitra vires.

Muthiale Chetti v, Baupun Saib Gt . o o . .
ORDER.:

See APPEAL e . . ‘e . . e .. . .
OTTI:

See K{Nom . . e . o o . . o ve
PARTIBILITY :

Sce ZAMINDART ., . . . . o o . . .
PARTIES TO SUIT :

Sce DURMAKARTA, DISMISSAL OF . . . . . . .

PARTITION BY HINDU FATHER OF FAMILY PROPERTY BINDING ON S0NS :

A partition made by the father is binding on the sons not only in respect of the
father’s share, but also of their own shares, provided that it is made subject to the
restrictions mentioned in the Hind# law. It becomes obligatory by the will of the
father as regulated and restrained by the law, irrespective of the consent of the

sons. .
" When a father having five sons, three by one wife and two by another, exccuted
in his last illness a document, whereby, after retaining a small portion for himself,
ho directed that the family property should be divided into three-fifths and two-fifths
shares, with the manifest intention that from the date of the execution of the docu-
ment it should operate asa sevevance, (1) of the interest of his sons by one wife
from that of his sons by the other, and (2) of the interest of all his sons from his
own during his life; but neither the guardian of tho infant sons nor the eldest son,
who was of age, were partics to the instrument.

Held that this was not a will but a partition ; that it was competent to the father
thus to alter the stafus of his sons; that the question was whether the transaction
was dond fide and in conformity with Hindd law and not one of contract, as in the

casc of a partition between brothers.
Kandasdmi v. Dorgisdmi Ayyar ‘e . e e .. .

PARTITION UNDER THE HINDU LAW:

1In a sait brought by the younger of two Hindud brothers against his elder brother
for the partition of lands belonging to an ancestral joint estatc and against other
defendants, claiming as encumbrancers or as absolute owners of portions of the said
lands under titles derived from the plaintiff’s father and elder brother for the
recovery of the plaintiff’s share of the said lands freed from the interests claimed by
these defendants, except in so far as such intercsts might be valid as against the
plaintiff under the Hindd law, the Court passed an order to the effect that the pro-
perty claimed was partible and that the plaintiff was entitled to a moiety, but directed
that with a view to ascertain how far the moiety awarded to the plaintiff was
affected by the acts of the plaintiff’s father and elder brother, a Commissioner should
be appointed to investigate accounts and rcport thercon to the Court. Beforc the
inquiry thus directed to be made was completed, and before a final decree was passed
for the division of the property, the plaintiff died: Held that the order passed by
the Court was tantamount to a declaratory determining that there was to be a par-
tition of the estate into moieties, and making the brothers separate in cstate from
its datr., if they had not previously become so; and, consequently, that the plaintifi’s
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interest in the property in suit would not pass to thé defendant, his elder brother,
as joint estate by survivorship, but to his own representatives as separate estate.
Appovier v. Rama Subka Aiyan referred to and followed.

Chedambaram Chettiar v. Gawri Ndichiar
PATTA: ¢

The pattés and muchalkds mentioned in Scction 3, Madras Act VIII of 1865, must
he undexstood te embrace those written agrecments only which are mutually inter-
changed by a landlord and those of his tenants who are actually engaged in the cul-
tivation of the lands to which they relate, since the remedies which the Act provides
in Sections 8 and 9 can only bemade available where the relation of landlord and
tenant, or a holding of some sort, already exists upon such a basis tHat the landlord
or the tenant, as the case may be, can come Jdoto Court and claim to have a writing
granted to him.

_ Semble, if a lease granted by a zamindér to an intermediate holder could be con-
sidercd a pattd within the meaning of Section 3 of the Madras Act VIII of 1865,
it would, under the Provise to Section 11 of that Act, be liable tobe set aside by the
successor of the grantor if granted at a lower rate than that generally payable on
such lands, and not for the purposes mentioned in the said proviso.

Bdmasémi v. Bhaskirasdmi

PATTA, RIGHT TO ENFORCE :

A regular suit to enforce the acceptance of a pattd is maintainable.
Karim v. Mukummad Kdday

o e .. v [ X

.o o e .e . .o .o '

LX) o e (XY Y . s .o

PAUPER, APPLICATION FOR LEAVE TO APPEAL LIMITATION : o .
PENSIONS ACT OF 1871:

When the object of the endowment was to provide for certain religious and pious
purposes: Held that the provisions of the Pensions Act were not applicable to it,
“}l’cnswnst and Grants” "in that Act meant persomal grants and not grants to
endowments.

The Secretary of State for India v. Abdul Hakkin Khan o . .

PERFORMANCE OF RELIGIOUS SERVICES:
See Cause or AcTiON N o .. . o

PLAINT, AMENDMENT OF:

Section 63 of the Civil Procedure Code, which provides that a plaint cannot be
amended so as to converba suit of one character into a suit of another, and inconsis-
tent character does nof prevent a plaintiff, who has been ousted after suit brought for
declaration of title, from amending his plaint by adding a prayer for posscssion.

If the congregation of a church as a body cease to follow the observances of a par.
ticular form of worship and in preference for forty years follow those of a different

- form of worship, there would b. no one left for whom and by whom the original
form of worship can be continued, the objects of the original trust cease to exist, and
the church funds and property become impressed with a trust for the performance
of the later form of worship.

Where a defendant out of the jurisdiction of the Court was summoned to produce
a latter and did not comply with the summons, but appeared by pleader at the last
moment at the hearing of the suit, and service of notice on the pleader to produce
the letter would have been nugatory, secondary evidence of the contents of the letter
was admitted undor Section 66, proviso 6 of the Evidenco Act.

Bishop Mellus v. The Vicar Apostolic of Malabar ..
PORUPPU, OR RENT DUE TO ZAMINDAR:

S¢e GRANT oF A MAGANAM BY A ZAMINDAR TO BE HELD IN PERPETUITY BY THE
GRANTZM. .. . . “ . o v . v ve .

PRIMOGENITURE :

See HixpG LAW 0P SUCCESSION TO AN IMPARTIBLE INHERITANCE AMONG SONS OF
DIFFERENT MOTHERS ,, o e e e e o . . .

s
w
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Pace
PRIORITY : * .
See MORTGAGE  +» o .. e . . e . e . 108
« PRIVILEGE, QUALIFIED : N
See¢ LIBEL o . ., . " “ . . . .
PROCESSIONS: .
See ORDER . . . . e . . o .. o 140
PROVOCATION:

i i ian Penal Code should be
tion contemplated by Section 300 of the Indian 1¢ )
of ’gl::ehal\):gc‘;&(;atzl)odepgive tl?e offender of his self-control, In determining whether it
was 50, it is admissible to take into account .the condition of mind in which the
offender was at the time of the provocation.

The Bmpress v. Khogayi .. o . o -

PUBLIC POLICY:

In a suit upon an agreement binding defendants to remain subject to the orders

i i ith  the assistance

intiff, the head of their caste, not to carry on their trade wi
g§ ggvugtlfértp;s::s than their own caste, and imposing penalties for non-perfgnn-
ance: Held that it would be contrary to public policy to give effect to such an

agreement. “
Vaithelinga v. Sdmindda . . . . .

RAILWAY COMPANY, LIABILITY OF: , i e i Soution 10
i isnot liable for non-de livery of articles specified in Section 10,
Aclé }I(lgfli‘iv?%fclo;gg?ltlgeliaﬁue of which has neither been declared nor insured.
The protection conferred by that section extends till such time as the consignee
takes delivery, and does not ferminate on tho arrival of the articles at its destination.

Litoor Kristnich v. The Great Indian Peninsular Railway Company and The 210

Madras Railway Company . o . v .
RECEIPT OF RENT NOT PAYMENT OF INTEREST: _
‘ land was mortgaged to the plaintiff with possession for a term of five
yei?s 1:53 iriu;%l the defeiadint, the mortgagor, trook a lease of the land from the
plaint’iff, under which he paid rent until 1870-71. The mortgage debt was repayable
on the cxpiry of the term. Plaintiff brought the suit out of which this appeal arose to
recover the debt from the mortgagor. 1t was pleaded that the suit was barred by
limitation, to which plaintiff replied that the receipt of rent was ir fact a payment
of interest, and that from the last payment of inferest a new period of limitation arose.
el that the caso being goveme&J by the provisions of Act IX of 1871, the payment
of rent under an agreement entirely independent of the original mortgage could not
be regarded as a payment of interest.

.y .. .o .

Umner Kutti v. Abdul Kadar . . o o v o v 165
RECXLESSLY CONTRACTING DEBTS BY INSOLVENT:
Se¢ RIGHT OF APPEAL ., o . e . o o . o 219

REDEMPTION, TIME OF:
See KAnom . o . . e . o e ., . 45

REGISTBATION :

ion 50 of the Registration Act ITI of 1877 does not operate 8o as to excluds, on
thg (;:rt;?xgd of their nofregistration, instruments executed before Act XVI of 1864

{the first of the Registration Acts) came into operation.

Tirumale v. Lakshmi .. . . . . v e . o 147
REGISTRATION:

See Patra e o . . e e e . . e lg;

Sec MORTGAGE ., . o " . . . . . “
REGULATION III OF 1802, 8. 6:

Sed Ixpiax Qatus Act ve teree v ae s e ey 356
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REGULATION IV OF 1318, 5. 9: *
See Ziva Jupce e

v . . e . LY .

RELIEF SOUGHT, UNDER VALUATION OF THE :

Section 54 of Act X of 1877, which directs that a plaint shall be rejected in certain
cases, applies only to the initial stages of a suit before a plaint has been registered,
whereas the a_pphca}‘aon of Section 10 of the Court Fees Act, which directs that a suit
gimnebe dismissed in a certain case, is nog susceptible of restriction to any particular

age.

Valiya Késava Vidkyar v. Suppan Nuir

e . .. s .

REMOVAL FROM OFFICE OF AN HEREDITARY TRUSTEE:

Se¢ EXDOWMENTS, RELISIODS [ .

RENT DUE TO ZAMINDAR FROM GRANTEE, NQ CHAR

LY . X s

GE ON MAGANAM:

See GraxT oF & Macanam By & ZAUNDAR TO BE HELD IN PERPETUITY BY THE
GRANTEE . . . .

RES JUDICATA :

‘The plaintiff sued to recover possession of certain houses and grounds as belonging
fo his zamindéri, satting forth that the premises in question had%::en ocenpied bygjhins
Patemal gmndmotk}er, on whose death the defendants had taken wrongful possession.
The defendants claimed 1o be legally entitled to the premises in question, and con-
tended that the plaintif’s suit was barred under Section 2, Act VIIT of 1859, by
reason that the plaintiff had already, during his grandmother’s lifetime, brought a
suit against her and the defendant’s father, as a co-defendant, to establish his right
%9 t?;etgame premises, which suit had been dismissed. The defendants also pleaded
imitation.

1t appeared that in the former suit the relief sought by the plaintiff was substan-
tially to restrain his grandmother from acts of waste in alienating property which had
belonged to hor deceascd husbund by assigning it to her co-defendant ; but that, as
regards the property now claimed, although it was mentioned in the plaint, no charge
bad been made that she had assigned it, or intended to assign it, to her co-defendant,
nor any allegation to show that the co-defendant had any interest in it.

Held, roversing the decisions of the Lower Courts, that, under the circumstances,
the decision in the former suit was not a decision in « suib between the same parties oy
parties under whom they claimed, and that the cause of action in the present suit was
not determined in the former suit.

Held also that the defendant’s plea of limitation could not be determined without
a finding as fo whether the plaintif’s grandmother, who died within the period of
limitation, had held the premiscs with the plaintifi’s leave, or as a trespasser.

Zaminddr of Pittapbram v. Proprietors of Kolanka
RES JUDICATA:

Act VIIT of 1859, Section 2, does not require a plaintiff at once to assert all his
titles to property or to be thereafter estopped from advancing them.
The maxim Nemo bis vewari debet in cddem cansd cannot apply where the right on
which the second suit is brought is not the same as that asscrted in the former suit.
Sadaya Pillat v. Chinni . “

See Malabar Law, Status of Karnavan ve

REVIEW :

Whaere a Judge allowed a review of his predecessor's judgmont on the sole groongd
that it appeared to him that the judgmeont of his predecessor had done injustice :
Held by the High Court (Morgan, C.J., and Lunes, J.) that though the generality of
the torms used in the sections of the Profedure Code, Act VIII of 1859, relating to
review of judgment, viz., ** other good and sufficient reason” (See 376) < and other-
wise requisite for the ends of justice™ (Bee 378), confex‘s’a. wide jurisdiction, this
jurisdiviion could not be held to authorize a Judge to revise and reverse his prede.
cessor’s decree on the ground above mentioned. If the review is asked for in rofer.
ence to the conclusions of fact drawn from the evidence, it should not be graunted
simply upon the same evidence. Reusut Hussain v. Hadjee Abdoollah discussed.

Raman v. Kurunatha Tharakon - Gt . ;

(XY s XS
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REVIEW OF JUDGMENT: )
i i i ided by a High Court
£ a formal finding o an issue tried and decided by a H
o it e ol e i o s e L
an opporfunt an, s
it f}zpfggaﬁgf gfx(;ﬁ;gin; :bzﬁx%%ned.it, cannot, under ordinary circumstances,
be allowed to agitate the question on review.

Sabapathi v. Subrbya Rémanadha . o AN N . . e

REVISION:
Tn the conrse of a serious riot one § was killed by & shot from a gun. The first

prisoner and others were charged with murder. The Sessions Judge, believing the

statement. of the first prisoner and his witnesscs that he bad fired in self-defence,

acquitted him of the charge. Upon a petition presented by the widow of the decoased

3 i isi held, 1at, that under the
i ercise their powers of revision, , lat, t
P:ﬁﬁggnghzfcggcgo? 2?7 gf the Cﬁgxinal Procedure Code the‘ g::gilt’egourt may
g‘iercise its nowers of revision upen information in whatever way Aved. e
“ondl thgt it was not intended by the Legislature that the ggawers g;f errofand se
1 of Se)g’tion 297 should be exercised only d‘in g?}é}ea ‘};:;‘éﬁwgﬁlirc llxnarenzfx:i o b
i iven in the succeedin e8, ; ‘ :
§%§v§a;ggu§;trpmﬁ2§rcﬁzsg l‘:rlhich may be taken in those particular instances of
e st High Court that al} the evidence
hat it i ound for revision by the Hig )
fo?i%?ﬁﬁgxcftzgnnov‘;}?ig might have been brought before the Session Judge hasg
nogtl})l(la;n ;)If;tu tg!}:: wbrif'odl;se ‘hxizrgf';erial error’ in thab sectivn cammot be held to include
4 .
i iation of evidence. . . .
eﬂi")otiﬂl; tth}fafp&ﬁ%?: ttg): ist clause of Section 207 the High Court cannot set aside
ﬁndings, of $act except in case of an appeal from & conviction.

. e
Awrokiam, In the matter of .. . . . . o

RIGHT OF APPEAL:

i 51 of Act X of 1877,

i inst an order passed under Seetion 351 o
ultﬁ?u§ piia;;;e:nagta}er refusingftg d:plareggi}ut}??:g :1;1' thrtlggl‘:);niixe application,”
in cla 2 of Section 35 : ] bion,
em{l;zc: t(}fg ?ngglex?er:xcly?ld‘;rfg all the facts and .c’ireumstanccs }]:mten'iii to fz;?}?:}t &:
ingolvency. Acts of bad faith towards creditors just gt ¥ et %efwtx,he :?m hich the
applicant was contemplating insolvency may be held to be par
aPXhchgug'would nat be exercising & right diseretion underhSecfif;gxé 35% fl;}fl :fn ngr;si%
b in%he iy p}?rsgn;twho, alﬂ;g;gtgdkl;;?ﬁ‘gnga;tb:%eved I\i;on reasonable
i t the time the debt was con , ye ¢

gﬁiﬁ: tl:ate thg; would have the mezns of paying eventually.

Bbvachi Packi v. Picree, Leslie and Co. . .. . . . .
RIGHT OF LANDLORD TO SUE WHEN LAND I8 IN TENANT'S POSSESSION
FOR TREIPASS :

See CRIMINAL TRESPASS Ve ee Ve v, . . PN
RIGHT OF MORTGAGOR TO RENT:
See MORTGAGEE IN POBSESRION . e . o e e .o

RIGHT OF PURCHASER OF MORTGAGOR'S IN TEREST IN PART T0 SUE FOR
THE BREDEMPTION OF THE ENIIRE MOBRTGAGE:

; ity of vedemption of part of an estate under mortgage is

rljh" P‘n‘:h‘:ls:;n?f :1?: we}?(\;jletyo(f) the moftgaged estate if the mortgagee insists on
e r;.mve it so redeemed. When the former elects to pay the entire mort-
bis nghétmh ute himself in the place of the mortgageo redoemed, and acquires a
gage de o "t &e original mortgagor as his mortgagor, and to hold that portion of
&%hésffzterfi which he would have no interest but for the payment as a security for

any surplus payment’ be may bave made.
Asimsab Bévuthan v. Vémana Riv .. .. . .. .. L. y

s
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RIGHTS UNDER DECREE, SEVERANCE OF :

The right under a decree cannot be severed, so that the remedy against the person
:an rex:;lam in or pass to one, and the alternative remedy against the property pass
o another.

Padmandbha v. Thénakét; PN ‘. .. N .
RIGHT TO DUES:

See M1rrisipins . e . .. e v .
SECOND ADOPTION BY A WIDOW :

See DECLARATORY SvuIT .. .. .. s .. . ,
SECOND APPEAL :

See DEFENDANT o e e e .. e
SECOND APPEAL, OBJECTION FIRART TAKEN IN:

82¢ TENANCY FROM YEAR TO YEAR .. v . .. . . .
SECONDARY EVIDENCE :

Secondary evidence tendered fo prove the contents of an instrument which is
retained by the opposite party after notice to produce it ean only be admitted in the
absence of evidence to show that it was unstamped when last seen.

Sennandan v. Kollkiran .. .. e v . ..
See PLAINT, AMENDMENT OF .. . . .. .. . .

SEPARATE MAINTENANCE :
Se¢ ANANDRAVAN .. .. .. . .. o o e

SEPARATION IN ESTATE:
See ParTITION UNDER THE Hindp¥ Law .. .. . .

S§MALL CAUSE COURT :
See DEBTOR e .. .. . . . e . - .

SMALL CAUSE COURT:
See INAMDAR .. . o . . .. .. N e

SMALL CAUSE COURT, JURISDICTION OF :
See CLAIM FPOR THE PRODUCE OF LAND . .. . . ..

SODI RAZINAMA :

The document called a Sodi Razindma (whereby a party relinquishes his right of
occupancy of land in his possession to his landlord, and requests the latter to ngister
the land in the name of another party to whom it has been sold) is not a document
of the kind mentioned in Secticn 91 of the Evidence Act, and therefore does not
exclude the Courts from basing their findings upon other evidence, should any such
exist.

Venkatésa v. Sengida .. . e . . . .. . .

SPECIFIC PERFORMANCE :
In a suit to compel the defendant to advance Rs. 1,800 or thereabouts to the
plaintiffs, the unpaid balance of a sum of Rs. 3,000 which defendant agreed to
advance on mortgage, and for which a mortgage was executed and delivered to the
defendant :
Held that the Court ought not to make a decree for specific performance of such
agreement.
Anakaran Kasmi v. Seidwnadath dvulle .. “ .. ..

STRID}IANAM, TESTAMENTARY POWER OF WIDOWEOVER :

The testamentary power of a Hindg female over her stridhanam being com-
mengurate with her power of disposition over itin her lifetime, and both being
absolute, no distinction can be taken as regards a widoew’s power of disposition b -
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will over immovables in the purchase of which she has invested money given to her
by her husband. Such estate is subject to the disposition which the general law
gives her the power to make of her stridhanam.

A widow who received presents of movable property from her husband from time
to time during their married life after his death purchased immovable estate, partly
out of such property and partly with money, the proceeds of jewellery forming part
of her stridhanam :

Held that she could dispose of such immovable estate as her stridbanam.

Venkata Rdmd Rao v. Venkata Suriyd Rdo .. . . . ‘e

SBUCCESSION BY SISTER'S 80N :
A sister’s son does not succeed as a sapinda.

Strinivasa Ayyangérv. Rengdsémi dyyangdr ‘e . o . .
SUCCESSION OF DISTANT KINSMAN :
Sec DECLARATORY BUIT ., .. . . . . o - -

SUCCESSION OF DIVIDED SON BEFORE WIDOW ..
SUIT BETWEEN THE SAME PARTIES:
See Res judicata . . ..

SUIT FOR LAND WRONGLY DEMARCATED :

Plaintiff in 1877 claimed possession of land which had been demarcated as poram-

boke in 1860, and of which a pattd had been granted to defendant in 1875 by the

Collector : . ‘
Held that this suit was not governed by Article 16, Schedule II, of Act IX of

DN .. e e ve X}

‘1871 , as it was not necessarily  suit to set aside an official act.

Krishnamma v. dchayya . .. . .. . ‘e e

SUIT FOR PROPRIETARY DUES :
. Se¢ INAMDAR .. .. .. . o .. ..

SUIT FOR REDEMPTION :

Article 148, Schedule 11, of the Limitation Act, 1871, applies to suits for
redemption, and to such suits instituted against mortgagees or persons claiming under
them, except purchasers for value, but itdoes not apply to suits against strangers,
nor to suits which are not suits for redemption.

When the plaintiff brought the suit for redemption, it was found that the
defendant, who was in possession, did not claim under the mortgagee, and that for
more than 12 years before the date of the suit he had held possession from the
Government by a title adversc to that of the plaintiff :

Held that the claim was barred under Article 145.

"The contention that so long ag the mortgagor is entitled only to the cquity of
rodomption therc can be no invasion of his interest cannot be assented to. There
are cases in which the rights and interests of the mortgagor and mortgagee are
equally invaded, and in such cascs the mortgagor must come into Court within the
time allowed for the recovery from trespassers of interests in land.

Section 116 of the Evidence Act does not debar one who has once been a tenant
from contending that the title of his landlord has been lost or that his tenancy has
determined. If precludes him only during the continuance of the tenancy from
contending that his landlord had no title at the commencement of the tenaney.

Ammu v. Rimakrishna Sdstri .. ..

X3

SUIT IN DISTRICT MUNSIF’'S COURT, SUIT FILED IN SMALL CAUSE COURT
ON SAME DAY :
See ELECTION .. .

SUIT ON REGISTERED BOND OF 1869 PAYABLE ON DEMAND :

Where a suit was brought upon a registered bond dated 1869, payable on demand,
and demand was made in September 1876 :

Held that the period of limitation was in effect curtailed by Act XV of 1877, and
that tho plaintiff was entitled to two years from Lst October 1877 under the provisions

.
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‘ P
of Section 2, although under Act XTIV of 1859 (in force when the bond was executed) e

the limitation period was six years from the date of the bond.
Sabdpati Chetti v. Chedumbara Chetti .,

SUIT, REGULAR :
See PATTA, RIGHT TO ENFORCE

. .o .e Xy ve .

SUIT TO RECOVER OFFICE OF KARNAM :

The plaintiff's adoptive father was dismissed from the officc of Karnam on the 4th
of April 1862, and the plaintift was appointed in his stead on the 29th April 1865
On the 25th September 1865 the plaintiff was dismissed and the second defendant
appointed. The present suit for recovery of the office and land attached was filed on
21st September 1877.

Held on the authority of Zammrdzu Rdmazdgi v. Pantina Narasialk that the suit
was barrogl, Dot having been brought within six years from the 25th September 1865,

Mahdrina Fattesangji Jasivatsangji v. Dessai Hallianraisi Hekwmutraiji discussed.
Venkatasubbaramayya v. Surayya

SUPPLYING FOOD :
8ce ABETMENT

TAXING STATUTE HOW CONSTRUED :
See Muntcipan Acr V or 1878 (Mapras) .,

TENANCY FROM YEAR TO YEAR, NOTICE TO QUIT:

An agrcement to pay rent in the ordinary form of muchalké given by tenants from
year to year already in possession is not a lease.

A tenancy from fusli to fasli is not a tonancy at will, but a tenancy from year to
year. In the absence of custom to the contrary, no tenant from year to year in this
country can he cjected without being served af a reasonable time beforehand with o
notice to quit at the period of the year at which the tenancy commenced.

Notice to quit is o necessary part of plaintifP’s title to eject, and when the issues
raised the question of plaintifi's right to cject, and no proof was given of notice by
Plaintiff, but no objection was taken to the want of notice by the defendant until
sceond appeal :

Held that it was competent to the Court to entertain the objcetion i
appeal, but that the plaintift should have liberty to meet the object']ion upo;nth?ctgﬂﬁ
of an issue referred to the Lower Court upon that point.

Abdwlle Rawutan, Palleri Mohomed Rawutan and Madarsah. Rowuton v. Sub-
barayyar .. . NS . . ..

TOLLS, FARMING OF:

An agrecment was entered into hetween the Commissioners of the town of V and
the defendant, farming the tolls of the town of V to the defendant for one year,
The agreement was duly sigrfed by the defendant but was not executed under seal
by the Commissioners as requived by Madras Act 11T of 1871, In a suit by the
President on hehalf of the Commissioners, brought after the expiry of the year, for
a portion of the sum due to them by the defendant :

Held that inasmuch as the plaintiff had fully performed all things to be performed

“on his part and both partics had acted under the agreemont, though it was not
formally executed by the Commissioners, and as the defendant had had the full
benefit of the contract, it would be contrary to equity and good conscience to
allow him to set up as ground of defence that there was 10 contract in point of law.

Goodrich v. Venkanne ., . . . . e
TRANSFER OF RIGHT BY MORTGAGEE:

In India, as in England, a mortgagee may transfer his rights to a third person by
way of assignment, but such transfer must be without prejudice to the rights of the
mortgagor.

Chinndyya Rawutan v. Chidambaram Chetti . . . R
UNPAID BALANCE OF MORTGAGE:

¢ §e¢ SPECIFIC PERTORMANCE .. . o . . o . e
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UNSTAMPED MORTGAGE INSTR%MENT IN DEFENDANT'S POSSESSION :
. See SECONDARY EVIDENCE . . . . o . . .

URALERS: )

See KARAIMA SAMUDAYAM . . .. . . . o ..
VALUATION OF RELIEF: .

See RELIEF . . . e . . . .. e e
VOID AGREEMENT :

See PusLic PorLicy ' . e e . o . .. ,e
WATER, FLOW OF : -

See EASEMENT .. .. .. .. . .. .o .. - .
WIDOW :

Suit between a widow claiming administration to tl}e estate and effccts qf l_rlcr
deceased husband as his only legal personal representatl.vc, and a caveator claiming
the whole family property as an undivided second cousin of the deceased and sole
surviving member of the family. The Widow. asserted a division and that the wh'ole
property of the deceased had been self-:}cqmred by h}s'fgnther. tl‘he Court of First
Instance found against division and against self-a‘cqulsltlon, laying the bu.rtl_len of
proof of each question entircly on the party asserting the facts. .On appeal it was
contended for the appellant (the plaintiff) that the onus on plau}tlff_ was suﬂicxen.tly
discharged when it was shown that the two branches of the family were trading
separatzly and that certain items of property were acquired in the names of mem-
bers of thc’a branch of the family to which plaintiff’s hgspand belonged ; th:_it then
it rosted with the other side (t]b show that there were joint funds from which the

3 have been made.
pugu};;seii(:'?cuc{)d;dancc with the view of the Judicial Committee of the Privy Council
in Dlm;'m Das Pandey v. Mussuinat Soondri Dibiek and the observations of Couch,
C.J., in Faruck Chunder Totadar v, Joodhesteer Chunder Koondoo that such a con-
tention could not be maintained.

Vedavalli v. Nardyana .. .. . e - e .. .. .

ZAMINDARI:

Tn 1793 the ancient zamindéri of Nuzvid, which descended to a single heir, having
heen before British rule a rdj, or fprincipallty fheld on the tenure of military service,

as resumed by the Government for arrears of revenue.
w'llsnrlcgm the (yiovernment formed two zamindéris out of it, and gTa‘I}ted one of them,
since called Nuzvid, to the second son of the réja, under a « Sanad-i-milkiat
istemrari,” which described the zamindéri lands comprised in it as ‘¢ the six pargan-
pas of Nuzvid in the Kondapalli Circar.’”’ The provisions of the sanad did not
diffor from those of an ordinary grant u’m'ier the Permanent Scttlement.

On the question whether this zamindéri was or was not subject to the same rule
of impartibility as that to which the ancient and entirs zamindéri of Nuzvid had
boen subject before 1793 : Held that_tho six pargannas granted in 1802 WCre a new
zamindéri, subject only to the ordinary obligations imposed on zamind4ris in

eneral ; and the word * heirs” nsed in the sanad construed to mean heirs of the
grantee’according to the ordinary rules of inherifance of the Hindé law.

The Hansaptr case, Bir Pertah Saki v. Maharaja Rajender Perta Sahi distinguished
Raja Venkdta Raw v. The Court of Wards.. o s . . ‘e .

ZILA JUDGE: i .
inate Judge has no jurisdiction fo hear and determine petitions under
Seétiosrxug%rdlﬁZg?xlatioi IV of 1816. The jurisdiction created by that Regulation
being pem;liar can only be exercised by the District Judge as representative of the
Zila Judge.
Ponnusdmi Pillai v, Packai .. " . . - . .. .

19
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Before My, Justice Kernan and M. Justice Kindersley.

PRABHACARAROW, PETITIONER, . POTANNAH,
CoUNTER- PETITIONER. ¥

— Limitation—Article 167, para. 5, Act IX of 1871,

a decree was made on the 10th November 1869, and

d under Section 216 of the Civil Procedure

application was made for execution and

Execution

Application for execution of
on the 27th November 1869 notice issue

Code. Again on the 4th February 1873
notice was issued onthe 19th February 1873 under Section 216. A subsequent

application for execution was made on the 3lst August 1874 and the oxder for
notice to issue, under Section 216, was made on the samo day. The question
vaiged in appeal against the order to issue cxecution was whether the plaintiff’s
right to execution was barred and had been so when the application, dated 31st

Angust 1874, for execution was made.
Held on appeal by the High Court

application for execution on the 4th February 18
the date of issuing the last prior motice under Section 216, viz., 27th November

1869, was late, under Article 167, para. 5, Act IX of 1871, execution was barred by
limitation at and before the date of that application, and that this bar was not
yemoved by the circumstance that the judgment debtor had allowed the service of
the notice on him in February 1873 to pass unchallenged : Reja Chilicany v. Rejavulu

Naidu (1) distinguished. Held also following Chunder Coomar Roy v. Bhogobutty
Prosonno Roy () that ¢ applications to enforce a decree ” in paragraph 4 of article
167, Act IX of 1871, mean applications under Section 212 or otherwise by which

proceedings in execution are commenced and not applications of an incidental kind
made during the pendency of such proceedings. "’
APPEAL aga,.mst the order of the District Judge of Vizagapatam,
passed on Miscellaneous Petition No. 416 of 1875,

T Rima Rdu for the Appellant.
O. Rdiachandra Rdit Saib for the Respondent.

Kernan and Kindersley, JJ.) that as the
73, being more than 3 years after

50 of 1878, against the order of K. C. G
. . 1%

# Civil Miscollaneous Appeal No.
dated 18th Jﬂnlmry 1878,

Thomas, District Judge of Vizagapatam,
(1) 5 Mad.#LC.R., 100.
(2 LK. 3 Cele. 235.

1878,
July 29
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The facts and arguments fully appear in the following

JupeMENT :—This is an appeal by the defendant in Suit No. 35
of 1863 in the Vizagapatam Court, against an order of the District
Judge of Vizagapatam, dated the 18th of January 1878, whereby he
awarded execution on foot of the decree, the exact date of which
does not appear, but which in the year 1866 must have been in
existence.

The dates ave as follows :—
1869, 10th Noventber.— Application for execution, Section
212, and for notices to show cause under Section
216, Procedure Code.
1869, 27th November.—Notice issued under Section 216,
1870, 19th May. —Warrant to attach issued.
1871, 17th February.—Order to strike off file, the wearrant.
1873, 4th February.—Application for execution and notice,
Section 216. ,
1873, 8th February.~—Application for execution and order.
Order for notice, Section 216, to issue.
1873, 19th February.—Notice issued. i
1873, 11th March.—Notice served.
1873, 23rd August.—Warrant of attachment issued.
1873, 29th November.—Order to strike warrant off file, batta
not paid.
1874, 31st August.—Application for execution,
1874, 31st August.—Order for notice to issue, Section 216.
1875, 28th September.—Petition shewing cause against
issuing execution.
1878, 18th January.—Order appealed from, to issue execu-
tion.
 The question is whether the plaintiff’s right to execution is
barred by limitation, and was so when the application, 31st
August 1874, for execution was made.
In the Court below the Judge decided that limitation did not

apply, inasmuch as, on the 4th February 1873, application was
made for execution, and on the 8th February 1873 an order was

made to issue a notice under Section 216, and on the 19th of '

February 1873 such notice was issued.. A question was made
whether the application of 4th February and the notice, issued on
the 19th of February were hond™ fide proceedings, .., infended. to

N <
.
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enforce the decree at the time. We think the Judge was right,
acting on Kondareju Venkata Subbaiya v. Rdmakrishnamma (1)
in holding that his decision could not be guided by intention, but
by“he dates. (2)

The Judge appears to have decided that the right to enforce the
decree was not barred by limitation on the 4th or 19th of February
1873, and that the order of the 4th February and the notice of the
19th were issued within the period of limitation.

It was contended before us and apparently in the Court below
also, that the right to enforce the decree was barred, under Article
167, Act IX of 1871, at the end of three years from the 27th of
November 1869, and before the application of the 4th and notice
of the 19th of February 1873 were made and issued respectively.

The plaintiff contended that defendant was precluded from
going into that question, as he was served with the notice on the 19th
of February, and did not shew cause or appeal, and cited Rdja
Chilicany v. Ragavulu Naidu (3). The principle of that case is
that if a party is served with notice and does not appear and
uppose an order for execution, he cannot after that object to the
order on the ground that it was out of time. But at the date of
that case the Court was not bound to raise the question of the
statute, as it is now, under Section 4, Act IX of 1871. Plaintiff
further argued that Act IX of 1871 did not apply to this suit
instituted before the Act, the decree being in 1866, and referred to
Section 2, and therefore that the Act did not apply to the applica-
tion for execution in the suit; and that as the defendant, on the
application {0 1874, did not plead the statute, the J udge could not
have raised it as a bar. !

This contention is wrong, for it has been held in Krishna Ohett:
v. Ramu Chetti (4) and other cases, that application for erecution
in suits prior to the Act are within the Act. ZEshan Chunder Bose
v. Prannath Nag (5): Jiwan Singhv. Sarram Singh (6) : Unnoda
Persad Roy v. Koorpan Ally (2).

(1) 4 Mad. HC.R., 75

(2) See LL.R., 3 Cale., 518, Unnoda Persad Roy v. Sheikh Koorpan Ay, and carey
there referred {o.

(3) 5 Mad. H.C.R., 100.

() 8 Mad. HC.R., 99.

(5) 14 Bok. L.R., 145.

(6) TT.R, 1AL, o7.

b
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The important dates under Article 167 of Act IX of 1871 are,

as regards this case which is governed by para. 5 of that article—
First.—1869, 27th November.

Second.—1873, 4th February. ¢

It is clear from these dates that more than three years elapsed
from the date of the notice issued, 27th Naovember 1869, and the
application for the execution, 4th February 1873,

It was, however, suggested in argument that the issuing of the
warrant (1870, 17th Febyuary) was an application to enforee or
keep in force the decree, and that the period of three years com-
menced anew from that date, and that, as the application of the
4th February and order for notice of the 8th February 1873 were
applications to enforce or keep in force the decree within three years

from the 19th February 1870, the order and notice of Feb

ruar
1873 were within time. The Full Bench in Caloutta, in Olaundej:-

Coomar Roy v. Bhogobutty Prosonno Roy, (1) decided that « appli-
cations to enforce a decree” in paragraph 4 of Article 167, Act IX of
1871, mean “ applications under Section 212 or otherwise by
which proceedings in execution are coivinenced, and not appliga~
tions of an incidental kind made during the pendency of such
proceedings.”” There the incidental proceedings alluded to were
the issuing of an attachment, which was returned with certificate
of execution, and an order of the Cowrt directing the judgment
creditor to deposit costs of the proclamation. Inthgt decision we
agree.

The application to the Court for warrant of attachment igan
application to enforce the decree, in a certain sense, i.c,, as g,
proceeding towards and in the course of enforcing the decree, but
it is not the initiatory application under Section 212. The

* principle of that case applies to the present case, though it is one

governed by paragraph 5 of Article 167 and not paragraph 4.

In order to axrive at a correct conclusion as to the construction
of the Article 167, it is necessary to recollect that that
substitute for Section20 of Act XIV of 1859, the general
in which had led to much uncertainty and litigation.
1871, in order to avoid such uncertaint manif )
referring to well understood and defined I?re’ri estly aimed of

ods from whj h
ghould run. If the construction contended for by the Plai;ﬁﬁti:;:

—————

(1) LL-R., 3 Cale,, 235.

article ig g
terms uged
The Act of

VOL. 1.} MADRAS SERIES. 5

correct, any applicafion in reference to execution, though after
notice issued under Section 216, should have the effect of creating
a new starting-point ; but this would be contrary to the very terms
of pdiagraph 5, Article 167. o

‘We hold that the application for execution on the 4th of February

" 1873 being more than 3gyears after the date of issuing the last

prior notice under Sectio® 216, viz., 27th November, 1869, was
late under Article 167, page 5, Act IX of 1871, and that execu-
tion was therefore barred by limitation at and before the date
of that application.

We accordingly reverse the decision of the District Judge, and
dismiss the application for execution with costs.

The ruling in this case has been confirmed in Unwoda Persad Roy v. Sheikh
Koorpan Ally, 1.L.R., 3 Calc., 518,

APPELLATE CRIMINAL.

Before Mr. Justice Tnunes and My, Justice Forbes.
THE EMPRESS v. RAMANJIYYA (PRIsONER) APPELLANT.*
Criminal Procedwre Code, section 122-—Confession—Magistrate—Evidence—In Act I

of 1868, scction 1, the word “ tnelude” is cnumerative.

‘Where a Magistrate in taking the confession of a prisoner under Section 122 of the
Criminal Procedure Code omits to take it in writing, with the formalities prescribed
by Section 346 of that Code, suck confession is not absolutely inadmissible in
evidence. Evidence may be taken to show that the prisoner duly made the state-
ment recorded. )

Reg. v. Shivya and others (1)4dissentcd from. :

A YVillage Munsif in the Madras Presidency is a ¢ Magistrate ” within the

£ meaning of Section 26 of the Indian Evidence Act, 1872. *
The word ‘include”’ in Clause 13 and other clauses of Section 1 of Act I of 1868
'gs intended to be enumerative, not exhaustive.

‘N this case the prisoner was charged under Section 411 of the
*enal Code, with receiving stolen property. At the trial the
illage Munsif stated that the prisoner had confessed to him
ithi ﬁat he (prisoner) had received the stolen property knowing it to
v, (Ve been stolen. The prisoner alleged that the property (an

in‘kot of gold) was his, but gave no further account of it. A full,

* Criminal Appeal No. 284 of 1878, against the sentence of J. G. Horsfall,
Session Judge o/ the Kistna Division, in Case No. 19 of the Calendar for 1878.
(1) LL.R., 1 Bom., 219.
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: inadmissible. To hold them 1875,
1878.  confession was proffered in evidence, but the Session Judge rejected the prescribed formalities would be inadmissible

. . Y inei ich TuE Express
Tae Exeress 1t 01 the ground that the conditions required by Sections 122 and s0 would, we think, be quite -c({lntm:ynfznti}jlf:sf::ln :llilszguf;i v‘i,iMOf RQMA:“.']IYYA.
v, 346 of the Criminal Procedure Code had not been complied the Co«(i'e proceeds, and v'vhxc e . f opinion that,
Ruwaramss. o ine i st : disregarding mere formal irregularities. We -are of opinio >
with in recording it. (A separate confession was, however, Proved ¢ 8 g ! : be taken that such a confession had
by the Village Magistrate. The Session Court, differing from {10 ,lf necessary, evidence might be ;Z-_ - trate’s procedure had been
Assessors, convicted the prisoner. . been duly recorded, though the Magist p
. irregular,
The prisoner appealed. 7 In arriving at this conclusion we have not overlooked the
My, Wedderburi for the Appellant. decision of the Bombay High Court in the case of Reg. v. Shivya
The Government Pléader (Mr. Handley) in support of the convie. and others. (2)
tion. In regard to the argument that if the Village Munsif is not a
The Court delivered the following Magistrate, within the meaning of the Criminal Procedure Code,
JupGyENT.—It wWas argued that the confession of the prisoner he must be regarded as a private person, and that, the‘refore,
before the Village Munsif was not admissible in evidence, because, the confession made to him, while the prisoner was in the
if the Village Munsif is a Magistrate, the formalities prescribed custody of the police, is irreceivable, we are of opinion that the word
by Section 346 of the Code of Criminal Procedure in the case of ‘include’ in Clause 13 and other clauses of Section 1 of Act I of
the examination of an accused person which, under the provisions 1868, the Greneral Clauses Act, is intended to be enumerative, not
of SBection 122, are to be adopted also in taking confessions, have

not been observed, and are es
evidence ; and if he cannot be
the confession is inadmissible,
the Police at the time the confe

exhaustive. This is obviously the case in regard to the word !

sential to the admissibility of the “person”’ in Clause 3.

properly regarded as a Magistrate When it is intended to exhaust the signification of the word
as the accused was in custody of

interpreted the word ‘mean’ is used.
ssion was made, and a confession so ) .o . ,
' issi , \ this Act to restrict the meaning
made is not admissible unless made in the presence of a Magistrate, There was notl.nng, therefore, in this Ae ores  Teatng
C ; 1 : e of the word Magistrate to a Magistrate within the meaning o
o the Villugo Muusit be rogarded us o Magistrate within Criminal Procedure Codo in force at the date of its enactment.
. heen ot e Dol ode, 1 wuld no doub, Vginma M qus uhave in this Presidency, been vested by the
have befan -megular in him, in taking the confession, to have omitted Lo ?‘giet uns'lth i;terial owers, and are styled Villago Magis.
to take it in writing with the formalities prescribed by Section 346, gisiature with mag p » and . T foro th et
i trates, and this Court has, on several occasions, before the enac
To say, however, that such g confession would be absolutely
inadmissible*would, we think, b

. \ of the present Code of Criminal Procedure, held that they were
© going beyond what is warrar®

i i fining the meaning of the
by 2 proper construction of the Code. If any such irregulari ’ Magistrates. The Code, while confining J
committed in regard to the examinat;

§ th 1 word ‘ Magistrates’ as used in the Code to certain classes of Magis-
. lon of the accused p i R TIY, f heads of villages (Section
before the committing Magistrate, the Court of Session is en” irates, expressly saves' t.h o jurisdiction e Act (S af 26) a
by the last clause of Section 346 to take vidence that the p T > provisions of tho Bvidonce Act (Seo 1(]:(1 t: .

evidence that the p : : d ¢ Magistrate’ to a Magistrate
duly made the statement recorded : with g proviso that, not restrict the meaning of the wor &

error ‘does not prejudice the Pprisoner,

. : within the mean'ng of the Criminal Procedure Code.
it shall not be deen ! !
affect the admissibﬂity of the statemen

t 80 recorded, that js It has also been expressly held by this Court (High Court
if the error does not prejudice the prisoner, the statemenf ig P roceedings, :74311 thly 1873 and 23rd May 1874) that a confes-
admissible, notwithstanding the omission to observe the prescribed i10n 80 made is receivable.
formalities. We can find nothing in the language of Section 1929

: (2) LL.R., 1 Bom., 210,
which wonld warrant the inference that confessions taken without .

.

. 3
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The propriety of the conviction does not, however, hinge solely
upon the admissibility of this piece of evidence; what had to be
made out by the prosecution was that there had been a theft from
one Pullaya, that some of the property stolen was traced"to the
prisoner, and that there was evidence that he had received Posses-
sion of it dishonestly knowing that it was stolen. As to this we
find that there is no evidence whatever of any theft having I;een
committed. The fact of the theft appears to have been assumed
by the Session Judge upon the evidence of another trial,

Had there been evidence of the theft from Pullaya, the eviden
to the identity of the property traced to prisoner with that said :e
have belonged to Pullaya is very unreliable, and evidence th(;
prisoner received it from Ghantam Rangaya, who it mg la;e
inferred from the Session trial, was the thief or one of the thi);
is, in the trial before the Session Court, altogether wantin '}T.‘f,
confession before the Village Magistrate does not supply ti;a i
defects of the case, and, if it did supply them, it would nntm{)n
safe to act upon an unrecorded confession of this character tho Y
by law it is admissible. | e

‘We shall, therefore, acquit the prisoner. "We cannot un&erstand

~ why the Sessions Judge did not follow the rule contained in the

lasf:'» claueie of Section 346 of the Criminal Procedurs’ Code ¢
satisfy himself that the statement of the prisoner before tI;O
e

committing Magistrate was dul
¥ made, alth :
formalities were not observed. ’ 2ugh the prescribed

Conviction quashed.

VOL. 11.]

APPELLATE CIVIL.

Before Sir Walter Morgan, Kt., Chief Justice, and
M. Justice Forbes.

SYED MOIDIN, Prantier ». SUN DARAMURTHIA Axp 1wo
OTHERS, DEFENDANTS, *
Debtor—Small Cause Court—dot X of 1877, Se. 3386, Ol 5-—Act X of 1877,
Cap. XX.

Clause 5 of Section 336 of Act X of 1877 applies to Small Cause Court debtors,
such persons can obtain the henefit of Chapter XX of that Act hy applying to a
Court which has jurisdiction under that Chapter.

3

.Cast stated under Section 617 of ActX of 1877 by the Sub-

ordinate Judge of Tinnevelly. “The 1st and 2nd defendants in this
case are under arrest in execution of the decree passed against them
in Small Cause Suit No. 227 of 1877, and they apply under Section
336 of Chapter XIX of Act X of 1877 to be allowed the benefit of
Chapter XX of the Act, and to be declared insolvents.

But T believe that Chapter XX which regulates the whole
procedure in respect of insolvent judgment-debtors is not extended

. to Mufassal Small Cause Courts (vide Schedule IT annexed to the

Act) and T think that the application of defendants must, therefore,
be refused.” :

The defendants relied upon Section 336, Chapter XIX, which
extends to such Courts, and on paragraph 5 of that Section which
permits generally a person arrested to apply to be declared an
insolvent. But the Subordinate Judge thought that this paragraph
did not apply to Small Cause judgment-debtors.

“He referred the following questions :—
1. Whether paragraph 5 of Section 336 applies to Small
Cause judgment-debtors ; and
2. Whether such debtors can be allowed the benefit of
Chapter XX.
V. Bhdshyam Ayyangér for the Plaintiff.
There was no appearance for the Defendants.

* Referrod Case No. 9 of 1878, stated under Section 617 of Act X of 1877, by
A. Annusfmi, Subordinate Judge of Tinnevelly, dated 16th July 1878.

2
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The Court (Morcax, CJ., and Fornrs, J.) delivered the’
following .

JupeuENT :—Two judgment-debtors arrested in execution of a
Small Cause Court decree applied, under Section 336, to be allowed
the benefit of the provisions of the Act relating to Insolvent
Judgment Debtors (Chap. XX)), the Sub-Judge (on the Small Cause
Side of his Court) rejected the application, and in the letter
above recorded, he refers the following questions for an authoritative
ruling :—

(1) Whether Clause 5 of Section 336 applies to Small Cause
Court debtors.

(2) Whether such persons can be allowed the benefit of
Chapter XX,

We answer both questions in the affirmative. Small Cause Courts
have, by Schedule IT of the Code, been specifically empowered to
act under Section 336, and they are bound to exercise the power,
on occasion arising. It remains for a judgment-debtor who hag
obtained a provisional discharge under that section to take pro-
coedings in a Court that has jurisdiction under Chapter XX,
and in the present instance the remedy, we observe, could have
been applied for on the subordinate side of the Couyt. n

Before Siv Walter Morgan, Kt., Clief J, ustice,
My. Justice Tnunes.

and

RAMAN’thnmmm)v.KARUNATHA.THARAKAN
(COUNTER-PETITIONER).*

Review—dAct VII1 of 1859, Secs. 376, 378.

Where a Judge allowed a review of his predecessor’s judgment on e sole
ground that it appeared to him that the judgment of his predecessor had done
injustice, Held by the High Court @lorcan, C.J., and Ixngs, J.) that though the
generality of the terms used in the sections of the Procedure Code, Act VIII of 1859
relating to review of judgment, viz., “ other good and sufficient reason” (Sec, 376)

and “ otherwise requisite for the ends of Justice® (Sec. 378) confers a wide jurisdic

(1) See Government notification, dated 17th October 1877, No. 2,473,
* Civil Miscellaneous Petition No. 259 of 1876, against the revised decree of
K. Kunjan Menon, Subordinate Judge of South Malabar, dated 19

1876, confirming the decree of the District Munsif of Palgh4t,
May 1875.

th Februaxy
dated 26th

VOL. TL]
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tion, this jurisdiction could pot be held to authorize a J udge to revise and reverse

1876.

his predecessor’s decree on the ground above-mentioned. If the review is asked for — -

in reference to the conclusions of fact drawn from the evidence, it should not be
granted simply upon the same evidence. Reasut Hussain v. Hadjee Abdoollah (1)

. discussed

Truis was an application under Section 35, Act XXIII of 1861,

. Presented against the revised decree of the Subordinate Court of

South Malabar in Regular Appeal No. 288 of 1875, confirming the
decree of the Court of the District Munsif of Palghét in Original
Suit No. 294 of 1874.

Mr. Handley for the Petitioner.

The facts and arguments are sufficiently set forth in the follow-
ing judgments,

Morcay, C.J .~Referring to his predecessor’s judgment, the

. Subordinate Judge in the case before us says: ‘it appeared to me
* that this judgment had done injustice, and T consequently allowed

a review.”

The extreme. generality of the terms used in the sections of the

. Civil Procedure Code relating to review of judgment (that is to

say, ‘ other good and sufficient reason,” Section 876, and
““ otherWise requisite for the ends of justice,” Section 378) doubt-
less confers a wide jurisdiction, extending, it has been laid down,
to cases in which the parties may have failed to show that there
was either positive error in law or new evidence to be brought
forward which could not be before adduced. (Reasut Hossain v.
Hadjee Abdoollah and another, decided by the Privy Council on the
24th May 1876.) (1).

But this jurisdiction, though wide, is not unlimited and cannot,
T think, be held to authorize a Judge to revise and reverse his
predecessor’s decree without grounds assigned by him or other-
Wise appearing beyond the vague one alleged. The case itself
was one in which there was a conflict of evidence. The conclusion
drawn by the Subordinate J udge differed from that reached by
his predecessor. This alone would not render the judgment of
the former open to revision under the Code. (See Roy Meghray v.

Begjoy Gobind Burral) (2). The decree appealed against must be

set aside and that of the 15th October 1875 restered.
The appellant is entitled to the costs both here and in the
Lower Courts.

(1) LL.R,, 2 Cale., 131. {2) LL.R., 1 Cale., 197.

Rainax
v,
KARUNATHA
THARAKAN.
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Inxgs, J.—Great mischief would result if-a J udge were allowed
to alter the decision of his predecessor simply because he differed
from him in the conclusions he arrived at upon the evidence. The
Section 376 of the Civil Procedure Code, which authorizes an
application for review, supposes the applicant to be suppliéd with
“tew matter or evidence which was not within
or could not be adduced by him at the time when
passed,” or that he makes the application * from any other good
and sufficient reason.” I, therefore, the review is asked for in
reference to the conclusions of fact drawn from ‘the evidence, I
think the section intends that it should not be granted simply up,on
the same evidence. It 1is contended, however, that the words
““other good and sufficient reason” are wide enough to admit
of a review being granted upon the same evidence. But I think
with the High Court of Calcutta, that these general words are in
their signification controlled by the obvious intention of the
preceding words, and must be confined to reasons of a new character
and such as were not hefore the Court at the time of the decree.

The opinion of the Privy Council in the case of Reasut Hussain
v. Hudjee Abdoollak (1) no doubt places a very wide interptetation
on the words ; but the opinion on this point was not necessary for
the decision of that case, and may without impropriety be regarded
rather as a mere obiter dictum than as g binding au‘cliority. I
think, therefore, that the Subordinate J udge, having only the same
matter before him and being moved to grant the review solely on
the ground that the conclusion of his predecessor was g conclusion
in ‘which he did not agree, had no jurisdiction to grant the Teview ;
and I agree in setting aside the new decree made upon review, and
restoring the decree of the former Subordinate J udge.

the decree wag

Revised decree set aside.

(1) LL.R,, ¢ Cale., 131.

his knowledge v
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o APPELLATE CIVIL,

Before Sir Walter Morgan, Kt. Chief Justice and
My. Justice Holloway.

HINDE AN 3 oTHERS, APPELLANTS (DereNDANTs) v, BAUDRY
AND 2 OTHERS, RESPONDENTS (PLAINTIFES).*

Libel— Debtor—Qualificd Privilege.

Plaintiffs and defendants were the members of two firms, each c¢reditors of an
absconded debtor one Bivachi Kunhi Pakhi. The plaintiffs’ firm brought a suit to
recover the sum alleged tobe dueto them by the said Bédvachi Kunhi Pakhi and
pending that suit the defendants’ firm presented a petition to the Court which con-
tained the statements complained of, which were principally to the cffect that the
plaintiffs had prejudiced the petitioners by suing the said Bévachi Kunhi Pakhi for
sums greatly in excess of their just claims against him. The Judge found that

. there was no malice in fact, but that the statements were untrue and caleulated to

damage, and he, accordingly, gavo a decrce to the plaintiffs with damages.

-Held, on appeal, reversing the decision of the Lower Court, that as the defendants
were cwaditors of an absconded debtor and deeply interested in seeing that his estate
was not swept off in satisfaction of an excessive claim made by the earliest suitor,
they, in presenting a petition pointing out what they considered suspicious elements
in the plgin‘ciﬁs’ claim against such debtor, were at all cvents entitled to the quali-
fied privilege of persons wcting in good faith und making communications with a
fair 'and reasonable purpose of protecting their own interest.

Tuis was an action for damages for libel. The circumstances
out of which it arose were as follows :—Plaintiffs and defendants
were the members of two firms, each creditors of an absconded
debtor one Bévachi Kunhi Pakhi. The plaintiffs’ firm brought a
suit to recover the sum alleged to be due to them: by the said
Bévachi Kunhi Pakhi, and pending that suit the defendants’ firm
presented a petition to the Court which contained the statements
complained of, which were principally to the effect that the plain-
tifis had prejudiced the petitioners by suing the said Bévachi
Kunhi Pakhi for sums greatly in excess of their just claims
against him. The Judge found that there was no malice in fact,
but that the statements were untrue and calculated to damage, and
he accordingly gave a decree to the plaintiffs with damages.
The defendants appealed to the High Court.

# Regular Appeal No. 75 of 1876, against the decree of V. P. D’Rozario, Subor.
dinate Judge of North Malabar, dated 30th March 1876,

3.

1876.

Norveiher
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Mr. Shephard for the Appellants contended that they were

justified in presenting the ‘petition to the Cowrt, and secing

how deeply interested they were in the matter, they had at
all events a minor privilege. [Horroway, J. (having veferred
to 4 Rep. 14; 4 Rep. 14 b. 2nd resolution, which he remarked
was doubted by many eminent lawyers)—Your difficulty is that
you are neither a witness nor a party]. Seaman v. Netherclift (1).

There was no appearance for the Respondents,

The Court (Sir W. Moreax, C. J. and Horroway, J.) delivered
the following

JupeMENT—~In this case damages have been awarded for
defamation. The defamatory matter was contained In & petition
addressed to the Sub-Cowrt in the course of
plaintiffs to recover money on bills
Moplah. .

The Sub-Judge finds that there was no evil intent, by which
heno doubt means malice in fact; but because the statements are
untrue and caleulated to damage, he has decreed for the plaintiffs,

The defendants were creditors of the defendant in the suit,, and
were deeply interested in seeing that the estate of the
was not swept off in satisfaction of the elaim
likely, from the position of the case, to be somewhat perfunctory.
They presented a petition pointing out what they considered
suspicious elements in the plaintiffs’ claim. The Court in g
country like this was also deeply interested that its process should
not be misused to the damage of the other creditors,

The great latitude of intervention allowed by our Procedure,
and the prov%sions by which the earliest suitor is allowed to take
the whole fund, render it perhaps difficult to say that thege
petitioners were mere strangers to the suit. If they were right-
fully making an application in the suit, the principle of publie
policy which guards the statement of a party or witness against
an action would protect them whether the statement wag
malicious or not. This principle has prevailed in England from
the earliest times. Cutler v. Divon 2) is an early,
Seaman v. Netherclift (1) is a very late illustration.
it must be held that they were not in a position
afford absolute protection,

an action by the
against the estate of a runaway

runaway
in an investigation

and
I, however,
which would
it seems clear that they are so placed

(1) L.R. 1 C.P. Div. 540. (2) 3 Rep. 14, o

<

-
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a8 to entitle them to the qualified privilege of persons acting in
good faith and making communications with a fair and reasonable
Purpose of protecting their own interest. [See the Judgment of
Maule, . in Somerville v. Hawkins (1).] . N

The law regards statements of certain kinds as lib.els primd
Jucie. If made maliciously in the common understanding of the
term, they render all makers of them lialfle to compensa:ﬁfa,
unless they stand in a position in which f,ons1dera.t10ns of pubiic
Policy overcome the private right. Even those who n}ake them
in good faith, but wrongfully, will be liable, unless.entltled to the
more qualified privilege of which the present.ease is an example.
It entitled to such qualified privilege they will not be bound to
Pay compensation, even if the statements are erroneowfls, because
guilty of no injury, unless they have used the occasion. not 'for
the fair protection of interests of their own or for the sa?lsfact}on
of duties moral or legal, but for the gratification of pnvatt.a ill-
will:  In this case it is clear that the defendants are not liable.

Appeal allowed.

INSOLVENCY JURISDICTION.

Before Mr. Justice Innes.

IN THE MATTER OF THE PETITION AND SCHEDULE OF
VARDALACA CHARRI, a discharged Insolvent Debtor.
Insolvent Act—11 § 12 Vick, ¢. XXI, s. 40—cestui gue trust creditor.

As the Indian Tnsolvent Act, by virtue of the terms of Section 40, mcorporat.es.all
existing and future enactments passed in England for thf? purposef <;f8 ggter::r:;g
what debts may beproved ; and as bySection 15 of theEnglish Act o ) Pr .p.my
held by the bankrupt in trust for others is not the property of the l.)ankrupt dx\tm he
amon, yhis creditors ; such property cannot be regardefl as having .vested in the

m gi Assi and a cestui gue trust creditor is not entitled to come in and prove;
:))ﬁicm ::ag:;: being administered in insolvency is the insolvent’s estate, of which
ccause W
property of this nature does not form part.

Mr. Johnstone for Vencataraménagiri Gosdyi, claiming as a

creditor.

(1) 20 L. J.C.P. 181: 10 C.B. 583,

1876.

HiNDE
.

BatpRY

1877.

November 19.
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Mr. Jiller for Benjamin Brooks, Ksquire, the Official Assignee
and, as such, the assignec of the above insolvent’s estate.

The facts fully appear in the following judgment of

3

Inxus, J.:—Mr. Johnstone moved on behalf of Venkatara-
ménagiri Gosdyi to be allowed a primary charge on certain
funds in the hands of the Official Assignee, which he holds
as assets of the insolvent, T. Vardalakacharri, Venkataramé.
nazivi Goséyi comes here as the legal representative of one
Devagiri, who was the legal representative of one Predinagii.
In appeal suit 9 of 1848 the Sadr Court gave Predina,giri a
decree for Rupees 22,767-12-0. On the 12th October 1846 this
decree was assigned by the holder to Judenagiri, to whom
Predinagiri owed a debt of Rupees 1,751, on the un
that he was to realize the decree amount, p
over the balance to Predinagiri.

Judenagiri. Predinagiri died in 1849 and J udenagiri in November
1854. The father of the latter (Jannagixi) vevived the suit and
resumed proceedings in execution, and ultimately,
absence at Sattara, a sum of Rupees 18,188-15-2 w
through the agency of his gumasta Petamba, R4u.
agreement of 1846 a large portion of this was
Devagini, legal representative of Predinagiri, and
September 1855, Devagiri being indebted to Vardalakacharri,
entered into an agreement with him in writing, and gave him
a power of attorney to vecover the amount on hig (Devagiri’s)
bebalf, and after paying himself the debt owing to him, and
certain other debts due to other persons, viz, 11,000 and odd to
Shop Veukatarangum Setti and 1,500 Rupecs to others, to pay
over the balance to Devagiri.,

Vardalakacharri executed in favor of Dev

agreement, and gave Shop Vencataran
due to him. Vard

2y himself, and make
Proceedings were taken by

during hig
as recovered
Under the
payable to
on the 13th

agiri a  counter
gum a bond for the amount
alakacharri accordingly instituted g suit in

_ preme Court, against J annagiri and Petambg,
Réu for an account,

In 1864, while the suit was still
Vardalakacharri became insolvent,
The Official Assignee revived the
July 1866, on the report of the Mag

pending in the Master’s Office,

suit in 1865, and on the 11ty
ter, dated 4th May 1866, the

derstand ing
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High Court gave a decree to the effect that the Official Assignee,
as assignee of Vardalakacharri’s estate, was entitled to all the
rights of Devagiri under the decree of the Court of Sadr Adslat.

The Official Assignee, it is said, recovered Rupees 28,000 under
the decree of the High Court, out of which Shop Ve.nka.tara'n-
gum’s legal representative Appéva, under a decrefa in a. suit,
No. 128 of 1870, which he instituted against the Official Assignee,
recovered Rupees 22,000, A balance to- the .amount of Rupees
6,000 or 7,000 is said by the applicant to be in .the hands of the
Official Assignee. There were other persons besides Venkataran-
gum whom Vardalakacharri undertook, under the agreement of
1855, to pay what was owing to them ; and the apphcant‘prazs
that he may be allowed a primary charge on the‘ sum mf. e
hands of the Official Assignee for the balance owing to him.
The motion was opposed by Mr. Miller, who represen?s. that t}}e?
Official Assignee has no funds to the credit of Devagiri Gos'éyl‘ :
that the applicant is not down in the schedule as a creditor;
and $hat he has already instituted two suits, 691 of 187(‘} and 670
of 1871, with the same object; that each suit was withdrawn
with leave to bring a fresh suit, and that the leave gra,nte.d
on thé withdrawal of the second suit to bring a fresh suit
was made conditional on payment of costs of f'irst and
second suits, and that they could not yet have been paid.

The amount sought to be recovered either forms' part of t;}{e
insolvent estate in the hands of the Official Ass1gnee: or it
has, by an error, been taken over and ama,lga.ma,(ied with the
assets of the Insolvent. It is alleged to be, andin accordance
with the case of ex-parte Smith (1) and a later case, .em-pwrtde
Smith, Payne and Smith in the matter of WI?’I. Manning :,I;
others (2), would appear to be trust estate, which ought not to
be held by the Official Assignee as assets of the bankrupt.

The Indian Insolvent Act, by virtue of the terms of Sectu{n
40, incorporates all existing and future enactments passed in
England for the purpose of determining what debts may be
proved ; and by Section 15 of the English A(ft of 1869, property
held by the bankrupt in trust for others is not the property

() Buck, 355: 2 Rose, 457. (2) ¢ Deac. and Cb., 579.

1877.

IN Re
VARDALACA
CHARRIL.
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of the bankrupt divisible among his creditors: such property
cannot be regarded as having vested in the Official Assignee,
and a cestui que trust creditor is not then in my’ opinion
entitled to come in and prove, because what is being admiilis-
tered in insolvency is the insolvent’s estate, of which property
of this nature does not form part. But assuming that the
applicant would be entitled to come in and prove, I cannot find
any provision in the Indian Act which admits of hig
otherwise than rateably on a par with the other general creditorg
of the insolvent. But that is not what is now sought. The proper
course, probably, wheu the assignee does not fee] warranted in
at once admitting a claim of this nature, and paying it over, is
that which was taken on two previous occasions, viz., to bring’ a
suit, & course which is apparently only not taken now because it
would entail payment of the costs of the suits withdrawn,
Without, therefore, taking upon me to pronounce upon any
of the facts alleged, it appears to me that the fuvd on which 5
charge is sought to be declared, being (if it exists) by the
applicant’s own showing not part of the estate of the Insolvent,
cannot be adjudicated upon by this Court sitting as an Insolvent
Court. .

The motion must be dismissed with costs,

Motion dismissed,

proving '
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APPELLATE CIVIL.
Before Mr. Justice Innes and My. Justice Busteed.

'VEDAVALLI (Pramvtirr) Apperzant ». NAR{YANA

(DErenpant) RESPONDENT.*
Widow—Administration— Burthen of proof.

Suit between a widow claiming administration to the estate and effects of her
sceased husband as his only legal personal representative, and a caveator claiming
he whole family property as an undivided second cousin of the deceased and sole
surviving member of the family. The widow asserted a division and that the
whole property of the deceased had becn self-acquired by his father. The court of
first instance found against division and against self-acquisition, laying the burthen
of proof of each question entirely on the party asserting the facts. On appeal it
was contended for the Appellant (the plaintiff) that the onus on plaintiff was
sufficiently discharged when it was shown that the two branches of the family
were trading separately, and that certain items of property were acquired in the
names of members of the branch of the family to which plaintiff’s husband belonged ;
that then it rested with the other side to show that there werc joint funds from
hich thg,purchases could have been made.

Held, in accordance with the view of the Judicial Committee of the Privy
“juncil in Dhwrm Das Pandey v. Mussumat Soondré Dibiak (1) and the observations

Couch, C.J., in Faruck ChunderTotadar v. Joodhesteer Chunder Koondoo (2) that
1ch a contention could not be maintatned.

Puis was an appeal from the decree of Mr. Justice Kindersley,
made in Original Testamentary Suit No. 7 of 1876.

K. Perumél Chetty died at Madras on the 24th July 1876
ntestate and without issue, and his widow K. Védavalli Ammél
laiming to be the only legal personal representative of the deceased,
presented a petition to the High Court on the 29th July 1876,
oraying that letters of administration might be granted to her.
Jn the 7th August 1876 K. N4rdyana Chetti lodged a caveat and
‘led an affidavit claiming the whole family property as an undivided
ocond cousin of the deceased and sole surviving member of the
amily. In her answerlng affidavit the widow asserted that the
ather of the deceased and the father of the caveator were divided
a interest, and that the whole of the property left by her deceased

* Appeal No. 5 of 1877, against the decree of Mr. Justice Kindersley, dated
0th January 1877.

(1) 3Moo. LA, 220; 5 W.R.P.C., 39,

2) 19 W, R, 198
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husband was the self-acquisition of his father. The following”

issues were framed :—

1. Whether the caveator Wwas, at the death of K Porum :
Chetti deceased, an undivided member of the .fumilm ;
the said deceased and of the caveator? Ifsp d |

2. Whether the property left by the deceased was part of the
property of the undivided family of the decensed and o*
the caveator P

3. Whether the plaintiff is entitled to administ
estate of the deceased ?

The suit came on for fingl disposal before Mr. Justice Kindersley
?vho founad for the caveator on all the issues. In the course of (;.1)"'
judgment he made the following remarkg 1o~ will first 4 1;
with the question whether the petitioner’s late husband, Pe eéai
was divided in interest from the caveator. The onus (;f :“m ’
divigion is of course on the petitioner, who asgerts it. .. pFZ:‘q:lé;

these reasons it appears to me that no paration o
separation of i
t‘ lnterest has

The next question for determination is wh
question was acquired by the father of the
assistance of ancestral funds.
affirming this proposition to pr
stances of the case, I do not thi
the property was acquired by

ration to the |

ether the preperty in
deceased without the,
And here again it is for the party
ove it. Looking at all the circum.
nk that the petitioner has proved tha’

the father of the deceased wi
: : er withow
the aid of ancestral funds.” «The petationer therefore is entitled

o'nly to maintenance, and is therefore not entitled to administra. -
tion.  Her petition must therefore be dismissed with costs.” -

The plaintiff appealed on the following grounds :—

1. That the First Court ought under th

have found in favor of a division,

ant af the death of K. Perum4l

divided member of the family o
defendant.

2. That the First Court ought to have foung tha
left by the deceased was no part of
undivided family of the deceased

3. That the plaintiff was entitled to a
estate of the deceased.

e cirocumstanceg to
and that the defend.
Chetti deceased, wag )
f the deceageq and the

t the Property
the Property of the -
and the defendang,

dministration to the
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Mr., Mitler, Mx. Jolnstone, and Mr. Handley for the Appellant.
The Advocate-General (Mr. O’ Sullivar) for the Respondent.
The judgméent of the Court was delivered by

Inxes, J.—I think this appeal should be dismissed. It was

,scarcely contended that there was not abundant evidence to show
that the family of the caveator and of deceased Perumél was a
joint Hindu family, although for some years Dévardjulu, in
Perumél’s branch, and Rungashdyi, in that of the caveator, had
traded separately.

Ther~ was credible evidence of their living and messing together,
of their performing their ceremonies in common, of their celebrat-
ing marriages fogether, of their jointly instituting suits, and of
Perumé4l undertaking to pay certain 'debts of Rungashdyi and of
the caveator. ILetters also showed that Perumél defended himself
in 1874 against charges of extravagance by the caveator.

They also joined in conveyances. As to this our attention was
drawn to the evidence of Nardyanasémi and his signature in the
documnent (IV) which Perumdl and he jointly executed in 1867.
The inks with which his name was signed, seems to differ from that
uged for Perumél’s signature, but Nardyanasimi’s name appears
in the body of the document and there is no ground for doubting
that he actually joined in the execution of the document. There
are also conveyances to members of the two branches jointly; a
circumstance which is of greater import than their joining in
executing conveyances, as this is sometimes done by members of a
family no longer united, for the better assurance of the purchaser.

The evidence thus satisfactorily showing that the family is joint
and undivided, the plaintiff hss no right to adminigter to her
husband unless she can prove that some portion of the assets is the
self-acquired property of her husband. There was a purchase by
Perum4l the elder in 1820, the certificate of which, issued in 1830,
stands strangely enough in the name of the vendor. There was
also another conveyance between 1839 and 1850 in favor of

« Dévarajulu, son of the elder Perumél, and one in 1859 in favor of

the younger Perumél (Dévardjulu’s son).

It was contended for the appellant (plaintiff) that the onus on
plaintiff is sufficiently discharged when it is shown that the two
branches were trading separately, and that certain items of property
were acquired in the names of members of the branch of the family

1877,

VE' DAVALLI

v
\NARAvANA.
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to whie]? plaintiff’s husband belonged ; that then it rests w
other side to show that there were joint funds
purchases could have been made.

But this is opposed to the view of the Judicial Committee
.p/mi'm Das Pandey v. Mussumat Shama Soondyi Dibial, (1), wh e' 1_‘;
Is .sald: “ Tt is perfectly consistent with the notion of ,its ;’1_9‘" )
Joint property that it was purchased in the name of one me e’glo'
of the family, and that there are receipts in his name respectin:l’te’l’
See also the observations of Couch, C.J., in Taruk Chunder To? 11. :
v. Joodheshteer Chunder Koondoo (2), in which he refers to th e
last quoted, and to Neelkisto Deb Burmona v. Beerchunder T,’e C‘ase '
(3) to show that a similar contention to that now ’ o
appellant eannot be maintained. madeby the

There may be sufficient on the facts i i ;
whether some of the purchases were noZI:;Z;g:; efi:;mwe " doubt
fands. But Dévargjuly,

. as the evidence show
?f til? joint family after his father’s death, and ti: oo, ponager
in his ,

erefore, purchas
name would not be inconsistent v o ehases
made from the joint funds. with their, having heen

The purchase in 1854 i the .
o i younger P ’
the lifetime of Dévaréjulu his f&thg(;r, erumél’s name,

suggest the use of separate funds
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ith the
from which the

self-acquired

' during
18 more ealeulated to
for the acquisition of it*; and the

show t}lat any of the acquisitions in the name of DO’ GVLde.;nce to
Perumél alone were made with Separate funds, apq ; eV}s:,réJulu or
of .such evidence they must be presumed o b’e jOintn the absence
think, therefore, that plaintifi’s cage fails, and ty frope“)'- I
should be dismissed with costs. 3t the appeal

v

Appeal dismissed,
{1} 3 Moo. L.A. 229 at p. 240
(2) 19 W.R., 178.

(3) 12 Moo. 1.A. 523; 12 WR P . 21

»5 WRP.C, 3,
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PRIVY COUNCIL."

THE ZAMINDAR OF PITTAPURAM (Prawvrirr) . THE PRO-
PRIETORS OF THE MUTTA OF KOLANKA (DEFENDANTS).

[On appeal from the High Court of Judicature at Madras. ]
Res judicata—Suit between the same parties—Sec. 2; Act VIII of 1859,

The plaintiff sued to recover possession of certain houses and grounds as belong-
ing to his zamindéri, setting forth that the premises in question had been occupied
by his paternal grandmother, on whose death the defendants had taken wrongful
possession. The defendants claimed to be legally entitled to the premises in ques-
tion, and contended that the plaintiff’s suit was barred under Section 2, Act VIII of
1859, by reason that the plaintiff had already, during his grandmother’s lifetime,

.brought a suit against her and the defendants’ father, as a co-defendant, to establish

his right to the same premises, which suit had been dismissed. The defendants also
pleaded limitation.

It appeared that in the former suit the relief sought by the plaintiff was substan-
tially to restrain his grandmother from acts of waste in alienating property which had
belonged to her deceased husband by assigning it to her co-defendant ; but that as
regards the property now claimed, although it was mentioned in the plaint, no
charge had been made that she had assigned it, or intended to assign it, to her
co-defendant, nor any allegation to show that the co.defendant had any interest
in it.

Held, veversing the decisions of the Lower Courts, that, under the circumstances,
the decision in the former suit was not a decision in a suit between the same parties,
or parties under whom they claimed, and that the cause of action in the present
suit wag not determined in the former suit.

Held also, that the defendant’s plea of limitation could not be determined
without a finding as to whether the plaintiff’s grandmother, who died within the

period of limitation, had held the premises with the plaintiff’s leave, or as a
trespasser

Tris was an appeal against a decree of the High Court of
Madras, dated the 14th July 1876, which confirmed a decree of the
District Court of Godévari, dated the 2ud October 1875, whereby
the appellant’s suit was dismissed.

The parties to the suit were the grandsons of Rajah Niladri Réu,
formerly Zamindér of Pittapuram, who died in the year 1828,
leaving a widow Bhéavayamma, and two sons, Réja Rdu Venkata
Surya and Réja Kumara Venkata R4u, of whom the former suc-

* Present :~-Sir J. W, CorviLE, Sir B. PrAcocr, and Sir R, P, CorLIER.

P.C.*
1878.

July 2.
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ceeded to the zamindéri. The plaintiff, the present Zamindéy was
the son of Venkata Surya, and the defendants were song of Ku;nara.
Venkata Réu. The suit was brought to recover cettain houses
and grounds in the Fort of Pittapuram, alleged to form part of the
ancient zamind4ri, and to have been in the occupation of Bh4va.
yamme up to the time of her death in 1870, from which time the
defendants, who had lived with her,
refused to quit.

In their written statement the defendants claimed t
entitled to the property in dispute,

continued in occupation and

s o be legally
the pr and pleaded that the suijt
barred by limitation. They also contended that the suit was ’tl)arV::(i

under the provisions of Section 2 of the Civil P

rocedure Cod
(Act VIII of 1859) by reason that the cause of action had alre:de
been heard and determined in a previous suit brought b thy
plaintiff’s father in the year 1862, v e

The District Judge of Godévari, by whom the o
gave effect to this last contention and dismissed the
and his decision was confirmed by the Madras
judgment now under appeal.
ment were as follows :—

“ Among other defences, it wag ur .
_ , ged that th
by the second section of the Civil Procedure Cidzult was barred

dispute having already been adjudicated ip a formertge.zn]:tter m
the parties. The Court below was of this opinion md Ethaen
considered the arguments adduced on this appeal we’ h:n e
the conclusion that the judgment of the Lowe1: Courtve}fome "
affirmed. In the former suit, which was brought by the : IO_u ldf b,e
father in 18@2, the defendants were Bhévayamma, th P i-nntlﬁ ®
Niladri Réu, Kumara Venkata Réu the father ,0 e o of
dents, and Lakshmi Venkamma Réu the
kata Réu. That suit was brought to rec
in question, and also to impeach the acts of the wi
in regard to other property belonging to tiewzl:ii;?n?;{‘vayﬂfmma
to her for maintenance. Some doubt arose, during th S assigned
he.re, whether the houses and grounds in the foptg foe al‘{.;'ument
suit now before us is brought, were included, inr :&ﬁnch the
property. But it sufficiently appears both from the te : 1a'tter
plaint and the mode in which the par s of the

) ticulars of th
claimed are stated, that the premises in question musteh:‘l;op;rty
- © been

Plaintifi’s suit,
High Court in the

The material passages in that judg-

' f the respon-
sister of Kumarg Ven-
over two estateg not now
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regarded as a part of the property in the occupation of the widow
in the same right as the villages held by her for her maintenance.
The plaintiff sought to restrain the widow from making illegal
transfers of the property, and also to obtain the cancellation of two
documents of transfer made and registered by her. Several issues
were framed, the third of which was in the following words :—
* Whether the property referred to as No. 2 in the plaint and the
plaint list, was given to first defendant as maintenance after her
husband’s death, or whether, as stated by first defendant, the
property so referred to was given her by her husband for expenses

 to be incurred for charitable purposes, and has been in the defen-

dant’s possession for 35 years.’ The suit was dismissed by the
Court of First Instance, the judgment stating, as to the property
now in dispute, that no evidence had been offered on either side.
On appeal, the order of dismissal was, as to the property in ques-
tion and the two estates sued for, affirmed, the reason assigned in
regard to the former being the same as that given by the Court of

. First Instance. Asto the remaining property, the decree of the
:Appell(ate Court declared and directed that, ¢subject to the first
" defendant’s possession and enjoyment for her maintenance, the

plaintiff is entitled to absolute proprietary right in the lands

_ deseribed as No. 2; that the first defendant has no right or interest

entitling her to alienate the said lands, and that the transfer made
to the second and third defendants is not valid or binding.’

It thus appears that there has been an adjudication by a compe-
tent Court in a former suit between the same parties or parties
under whom they claim. We think it is also established that this
adjudication was substantially in respect of the property now in
dispute, and that any addition since made by the widow or the
respondents in the shape of new buildings erected on the site
cannot affect the present question. As to the matter in controversy
in the two suits, it is to this extent different, that in the former
suit the plaintiff, as reversioner—the widow's life estate being then
in existence—sought to restrain her from acts of waste, to secure
the estate, and to set aside deeds of transfer made by her; whereas
in this suit the plaintiff asks to recover possession on the termina-
tion of the life estate. The relief asked for is different, new circum-
stances having occurred; but the title now sued upon is the same
which was formerly put forward. That the widow Bhévayamma
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held property belonging to the zamindsrs as part of her mainte-
nauce on her hushand’s dedth, was & question raised distinetly by
the pleadings in the former suit. ‘

The failure on the plaintiffs part to produce the evidence in
sypport of that issue, which he was bound to produce, does not
make the order of dismissal, passed in consequence of hig default,
the less an adjudication.

The same title is the basis of the ol
of the matter in disptte in the former
tha question of right, that is to say, whether the property in dispute
belongs to the Zaminddr, the widow Bhévayamma having held it
merely as a portion of her maintenance allowance.

We think the suit is barved, and that thig appeal should be
dismissed with costs,”

- The plaintiff appealed to Hes Majesty in Council,

Mr., J. B. Norton and Mr. . D. Mayne (M. Eardley Noptar
with them) contended, on behalf of the appsllant, that the Lower
Courts were wrong in holding the matter 1o be res adjudicata,

The respondents did not appear.

Their Lordships
Pencock :~—

Sir Banrxes Pracook —~Thisis an appeal in a suit brought by the
plaintiff to recover possession of certain ho

uses and grounds apper-
taining thereto, situnte in the fort of Pittapu:am, which he claimed
as part of his zamindérs of Pittapuram. He stated in his plaint

that his father, “Srf Réjah Rau (late) Venkata Surya Réy Béhddar,
and the defendant’s father, Sri Réjah Rén (late) Kumarg Venkatn
Réu Béihédbr, were brothers, of whom the Plaintiff’ father, whp
was elder, succeeded to the ancient zamindér of Pitta,pumm
belonging to their father, Sri Réjah (late) Niladui Réy Béhddgy.
and after him the plaintift became hig suceessor.” i furt}m:
said, “As the plaintifi’s paternal grandmother, Spf Réjah Ry

aim in both suits; aud part
suif, as in the present one, ig

€

Indgment was delivered by Sir Barnes

5 and while so ghe diad
18’{0. The defendants relained the saig honses
their possession even after her death, on the

aad grounds iy
having oteupied them witk her wntil hey death

ground of thejp
3 and although the

-
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plaintiff demanded them to surrender them up to the plaintiff in
July 1870, they have not done so yet; and therefore the cause of
action arose in that month.”

The defendants, in their written statement, se't up i.n defepce
that the claim was barred by the Statuf:e of Limitations ; am.i,
further, they stated that they were ?ntlﬂed to theﬂp;ropertz (1)2
dispute, and that the plaintiff had no right to recover t} edza}n o
the pretext that the property formed. a part of his zam%: N?; o
paragraph 3 they said, “ The plaintiff broug:ht the sui ; d N
1862 on the file of the late Civil Court a;gamst. th(? defen t?ln
father, and others, for a decree establishing his right to these

houses and other property ; and the said suit having been dismissed,

he has now again brought this suit for the said h(fu:‘;es ; an(;i thl’s’
suit is therefore opposed to section 2 of the Code of.lenl Procebure.d
Upon that an issue was raised whether the plaintiff was. ar:;
under section 2 of the Civil Procedure Code from brmg'lllllg the
suit by reason of the cause of action or any part thefreof :::1111%
been previously heard and determined by a court o oomparﬁes
jurisdiction in a former suit between the same parties or p

they claim. .
un’i‘lfll; v;‘:Il‘li(r)xnccg]pa]. };uestion in the appeajl is, ‘whether the r.1ght t:;
recover the property in suit was determined in a former suit, an

‘whether, as regards that property, it was a suit between the same

arties or parties under whom they claim. '

! The forlr)ner suit was brought in 1862 against the W.ldOW ltl)f
Niladri R4u, the grandfather of the plaintiﬁ,. and also against the
father of the defendants and the sister ?f their fa.the.r. i

The grounds were, first, that the widow had m1sbl;ppr§p:;:s:d
certain moveable property belonging to the estate of Zr ihereof
husband Niladri, and had with part of the procee s;rt hereo!
purchased certain muttas described in No. 1 of t];l}? P _d?fend_
annexed to the plaint, and had alienated the same to .be ;01 detond.
ants by deed of gift; secondly, that the landfs desc;n e : entitied
of the said particulars were free lands to which z ehwg ontited
only for life by way of maintenance, but that she ha x
a dogument transferring them to the co-dfafendants 8 & §1 . .

There was also another item in tl.le Pa.rtmula.rs, Noé Ji) ; :scn‘ 3
a8 “An upstair house situated within the fc())r‘r,Ro 1;}):;}5::1;
belonging to the plaintiff, and valued at 4,00 }1pees, g

D]
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with three houses attached thereto, as well as a yard and com-
pound.” -

There is no doubt as to the fact that the property mentioaed in
Np. 3 is the same property as that which is now sought to be
recovered. As regards the properties described as Nos. 1 and 2,
the plaintiff sought, amongst other things, to have the deeds of
gift cancelled, to recover possession of No. 1, and for a prohibition
against the alienatior of property No. 2. As regards the property
described in No. 3, and which was sought to be recovered in the
present suit, there was no distinct allegation of fact either in the
plaint or in the written statement, nor anything to connect the
present defendants’ father therewith, or to disclose.any claim
thereto on the part of the plaintiff; and their Lordships have
come to the conclusion that substantially the relief sought in
respect of it was, as stated by the High Court, to restrain the
widow from acts of waste.

As regards Nos. 1 and 2, which are not the subject of the
present suit, they had been assigned by the widow to the co-defend-
ants, who, of course, were interested in them, and n;eessary
parties to the suit; but as regards the houses and other property
the subject of the present suit there was no charge that she hag
ever assigned or that she intended to assign them to the co-defend.
ants, nor any allegation to show that the co-defendants had any
interest whatever in them.

As regards that portion of the property, then, to which this suit
relates, and as to which the High Court considered the former suit
was one to restrain waste, the widow wag substantiall

‘ the
defendant, and her co-defendants were no parties to the);uit only

No issue was raised nor any evidence offered on either side in

respect ?f that part of the property, either to show that the plaintifs
was entitled to an injunction or for any other purpose, and
plaintifi’s suit was dismissed. The High Court Y 2

: on appeal, affirm
the judgment. They said,  The judgment m:J.st bf Iza.fﬁmld w.?;;
respect to the houses and premises described as No 3, there beiln

. 3, g

no evidence whatever relating to this he <y

these circumstances their L"rdfhiPS are of oltini(;fxl :Iiﬁhe dU}n.ler
in tl‘m former suit was not a decision ina suit between theeomon
partios or parties under whom they claim establishing the sighy
of the defendants in the former suit to the propertyii q?'le;ﬁlz

e
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L]
in the present suit, and that the cause of action 1n the present suit
was not determined in the former suit.

The.issue ‘a8 to res judicate, however, was not the only issue in
the present suit; other issues were raised. The first was,
“ Whether the houses and sites claimed appertain to the zamindéyi,
and, as such, are the property of the plaintiff, the zaminddr, or are
the property of the defendants.” The Judge of the first Cm.u-t
did not determine that issue. He said, “I find in the affirmative
on the fourth issue >’ (that is, the issue as t8 ses judicata) ; ‘j and
with the evidence before me, under which I hold the plamti??
estopped from bringing this suit, I could not but find, were it
necessary to record a finding, against the plaintiff on the ﬁFst
issne.” As regards the estoppel, the same principle which applies
to res judicata must apply to that ; the parties were not boEmd by
the estoppel, inasmuch as the former suit was not substfmtmlly as
regards the houses and property in the present suit, a sl;mt between
the same parties, nor was there in it 2 claim or a decision as to the
right.

Thefe was also another issue, namely, whether the suit is bayred
by limitation. As regards that issue the Judge of the first Court,
in paragraph 15 of his judgment, says: To sum up, I find that
the grandmother of the defendants, and her son, and afterwarc?s
her son’s sons, lived together in the premises now sued, for as their
principal place of residence, not only from 1835,‘ as stated by
the defendants, nor from 1845, as stated by the plaintiff, but the
grandmother and her son lived there from and before the death
of Niladri Réu in 1828, and continuously, with but few breaks
or visits at times.”” There is, however, 10 eXpress finding as to
the title under which the mother remained in possession. If the
houses were part of the zamindéri which descended to the pla.in.tiff,
it would be important to ascertain whether the mother remained
in possession by reason of an agreement or other arrangement by
which she was to be allowed to remain there for her life as her
place of residence, or whether she continned there as a trespasser
holding the property as in her own right. There has been no
finding wpon that point, and therefore it will be necessary to have
it determined. If she held in her own right or as a trespasser,
then the Statute of Ijmitation would be & bar, but if she held
under an arvangement by which she was allowed to remain there

6
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for her life, the oecupation during her life would not be a bar to
the present suit, inasmuch “as she died within the period of limit-
ation.” ' .

As regaxds the first and second issues, therefore, their Lordships
think that under all the circumstances the case ought to be remanded
to the Iigh Court to determine them, and this more especially, as
the respondents are not present to argue the case upon the evidence.

Under these circumstances their Lordships will humbly advise
Her Majesty that the finding upon the fourth issue be set aside,
and the decree of the High Court be reversed, and that the case be
remitted to the High Court to determine the first and second
issues, and to decide the case upon the menits,

The costs of this appeal will be taxed here, and are to be costs in
the cause.
Decree reversed and case remanded,

\
APPELLATE CRIMINAL. ’
Before My, Justice Innes and My, Justice Mutiusdms Ayyar,

Ix toe MATTER 0F JOTHARAM DAVAY AND aANOTHER (P*rIsONERS)
APrELLANTS *
Dresidency Magistrates’ det (1V of 1877 ) ~Execution creditor.

C

The words “to imprisonment for a term exceeding 6 months or to fine exceeding
200 Rupees” in Section 167 of the Presidency Magistrates’ Act (IV of 1877) are
confined in their meaning to substantive sentences, and cannot dbe extended to
include an award of imprisonment in default of payment of fine, the opexation of
which is contingent only on the fine not being paid.

Where the accused persons, execnlion creditors, in company with an anthorised
builiff, broke open complainant’s door before sunrise with intent to distrain his
property for which they were convicted on a charge of larking house-trespasy by
night or house-breaking by night. Held, that as they were not guilty of the offence
of criminal trespass, there being no finding of any such intents as is required to

constitute that offence and that as criminal trespass is am cssential ingredient of

cither of the offences with which they were charged, the conviction must be quashed

Tuis was an appeal praying that the sentences passed in Calendar

Case No. 21,974 of 1878 on the file of the Presidency Magistr

* Criminal Appeal No. 500 of 1878, ag
Case No. 21,974 of 187
Town Division).

ainst the sentences
8 on the file of the Presidency M.

ates’
passed in Calendar
agistrates’” Court (Black
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= Court (Black Town Division) may be quashed, and that pending

the disposal of the appeal, the said sentences may be suspended
and the appellants released on bail.

Mr. ¢oknstone for the Appellants,

My. Tarrant for the prosecution.

The facts and arguments sufficiently appear in the following

" judgments :—

IxxEs, J.~—This case originally came before us on a petition of
appeal. The accused persons had been convicted and sentenced
by the Presidency Magistrate, Mr. Muttusémi Chetti, to 6 months’
simple imprisonment, and to pay a fine of Rupees 200, or, in default,
to' 2 months’ more simple imprisonment on a charge of lurking
house-trespass by night or house-breaking by night under Section
456 of the Indian Penal Code.

The appeal was on the following grounds :—That the evidence
does not disclose the offence of which they have been convicted, and
such conviction is against the weight of evidence and contrary to
law; that there is no evidence of criminal intent, and that the
whole eircumstances of the case point to an absence of the same.

At the hearing of the appeal it was objected by the Crown
Prosecutor that no appeal lies in such a case, and after hearing the
argument upon this point we came to the conclusion that the
intention of the legislature, as apparent from the plain language of
the statute, was that in such cases there should be no appeal as the
term of imprisonment to which the prisoners are sentenced does
not exceed 6 months and the fine does not exceed 200 Rupees.

There is no provision in the Presidency Magistrates’ Act similar
to that of the latter clause of Section 274 of the Code of Criminal
Procedure authorising an appeal from a sentence in which two or
more punishments as imprisonment and fine are combined.

All we have to do, therefore, is to see whether the Magistrate
has sentenced the prisoner to a term of imprisonment exceeding
6 months, or to a fine exceeding 200 Rupees. If not, there is no
ap .l

With regard to the fine there is, of course, no question. It was
suggested that the alternative imprisonment in default of payment
of fine must, for the purposes of appeal, be added to the term of
6 months substantive imprisonment. But we think that the words

“ to imprisonment for a term of 6 months oy to fine exceeding 200

1878.

IN THE
MATTER OF
JOTHARAM

Davay.



1878.

IN tuE
MATTER OF
JOTIIARAM

Davay,

42 THE INDIAN LAW REPORTS. [VOL. II.

¢
Rupees ”” are confined in their meaning to substantive sentences and ~

" cannot be extended to include an award of imprisonment in default

of payment of fine, the operation of which is contingent only on the
fine not being paid.‘ This view seems to be borne out by Section
11 in which the sentence of 2 years’ imprisonment, which the
Magistrate is authorised to pass and within which his jurisdiction
is limited, is the substantive sentence, and is entirely exclusive of
the imprisonment he may award in default of Payment of fine,
For these reasons we rejected the appeal. It was urged upon us,
however, that we might take cognizance of the case under Section
147 of the High Courts’ Criminal Procedure Act X of 1875, The
Crown Prosecutor objected that we had no application before
us on which we could act under that section, and that sitting
as a Cowrt of Appeal we could not act under a law which relates
only, as the preamble indicates, to the procedure of the High
Courts in the exercise of their original ecriminal jurisdiction.
We think there is nothing in these objections. A division bench
of the High Court engaged for the time being upou appellate
work is not thereby disqualified from exercising jurisdiction in
matters within the cognizance of the High Cowrt arising within its
original territorial jurisdiction, whether they be of a civil or
criminal nature. The powers to be exercised un
which replaces the old writ of certiorari, are v
identical, with the revision powers conferred
Criminal Procedure; and the exercise of them i
any particular branch of the Court. The section requires the
Court to make the direction for “the transfer to itself of an

particular case from any Criminal Court situate within the loca]
limits of ifs ordinary original criminal jurisdiction,”
it appears to the Iligh Cowrt that the direction will pr
ends of justice; and as it appeared to us that the co

the exercise of our jurisdiction had arisen,
already before us,

der Section 147,
ery similar, if not
by the Code of
s not confined to

whenever
omote the
ndition for

and the record was
we decided to hear the case ag a case transferred

under that section. Several important questions having arisen in
the course of the argument, we reserved judgment till to

The accused persons were charged with lurking hoy
or house-breaking and have been convicted of the offen
It is not very material, but we may
the charge was intended to he in th

~day.

se-trespass
ce charged.
notice in passing that, unless
o alterative it should bave

.
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“stated definitely with which of these distinct offences the accused

persons were charged. :

From, the last paragraph of the judgment it would ag) ear tf;::
the conviction was of house-breaking, and as the Magis that
conviets the offender of the offence charged, it W.Ould ;eem #rf‘d
the offence intended to be charged was house-bre?kzllg iflf;;;lent.
this also appears from the first paragraph o h‘ ° gﬁences is
However an essential ingredient of eithfer of these &
Crimina] trespass, and an act is not crimn'ml ’crespass.un J
done with one of the intents mentioned in the S‘fctlonoﬁence ogxi
that offence (Section 441), viz., the intent to c.ommxt an i
to intimidate, insult, or annoy any person I PO.Sseislwid. and
PXoperty in respect of which the criminal ’f,respaSS 18 athege i; any
the main question for our consideration 1s Whetl.lel' her Pyt
thing on the record to show that the act of the prisoners ﬁvag
with any one of these intents. The facts found are as follows.

The prisoners, execution creditors of the complainant, a:ggfzr}i)zl
nied by, bailiff of the Small Cause Court \vh(? was er}';l'ui e
% Warrant directing the attachment of certain fur;u url;lalainant
¢omplainant’s house, burst open the closed door of co llainam‘s

efore sunrise on the day in question and entered the con']tI})1 et
house, Tt is assumed in the judgment, and no dm}bb VYI kixI: o
acouracy, that the ultimate intent of the prisoners in bw? 1 iftent.
the house was to execute their decree, a perfe.ctb’ law ﬂu it
It does not, however, follow that the ultimate is thi (gla)t’ object
An offence may be committed in the prosecution o

) ; h an offence
. ond the entry upon property with intent to commit such

i e
in Prosecution of a lawful ultimate ob.ject would :l(l):)lcsitsltzzeedﬂiln
offence of criminal trespass; similarly into the mf%.v S onimate
bursuance of the ultimate intent there may enter an i% o e
intent tq intimidate, insult, or annoy. \Ye-calnPO czdm-e it
under Section 147 of the High Courts’ Cmmnad 111:; T
upon the merits, and if we found upon the :‘ecoran( A oon
facts relied upon by the Magistrate showmghou l)(fl e
which the decision might be supported, we st et intend. the
uphold it. Tt was said that every one must be s:; e fonten "o
natural consequence of his acts and that the na ul:-a, ! le Lll enee
of breaking the door was to cause annoyance to the compl
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"have accepted that finding, thou

34 THE INDIAN LAW REPORTS. [VOL. 1I.

and that the prisoners must therefore be taken to have intended-

It js perfectly open to a Court to apply
hen it is shown that the consequence has, followed the
act. For instance, where by the violence of

death has directly followed, it may be inferred
explanation, that the intention was to kill.
inference is not a matter of law. It is necessary that the Court
or jury should be satisfied that in the cireumstances such an intent
was present to the mind of the accused person. In the present
case the existence of annoyance was not found, though theye was
some evidence of it in the state
Mr. Dudley complained to him of t
the Magistrate had found upon this
and that prisoners had entertained

this rule w

& voluntary gct
» in the absence of

ment of the sergeant thgt
he breakage of his doors. If
that there had been annoyance
the intent to annoy, we muyst
gh we might not haye conecurred
s not, however, founq this. There
any intent to intimidate or insult My, D
As to whether there is evidence of an intent to commit ap offence, it
was suggested that the breakage of the door was ‘mischj.ef,’
that there was an intent to commit this offence.
tionable whether to bring the act within the se
must not be an intent to do something subsequent
tant with, the entry, but it is not necessary to
although the Magistrate finds that the door w.
finding is not sufficient to show that in the 0
trate the evidence established that the value
was appreciably diminished or that it was affe
without a finding to this effect we cannot h
mischief was found by the Magistrate to h
In the position in which we are as a Co
ings of a subordinate Court we are not at liberty either g to
possible annoyance caused or as to the breaking open the g
supply intents that have not been found.
sy that in the one case the offence of misc
in the other that annoyance was ca
either act was present to the minds
fact T think the circumstances go
sole intent contemplated and presen
execution of their decree,

in the conclusion drawn, He ha

is no evidence of udley.

and
It may be ques-
ction the intent
to, not concomj.
etermine thig g
as broken open, that
Pinion of the Magis-
or utility of the door
cted injuriously; and
old that the offence of
ave heen committeq,

urt revising the Proceed -

any
or to
It is not Open to ys to
hief was Committed, o
used, and that the intent to do
of either of the Prisoners, In
to show very clearly thot the

t to their minds Was to obtaip

But even then the
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The only finding of the Magistrate is "chat there was a br.ea}{ing,
and that it was unwarranted. No doubt it was so, but it is not
every ipjurious act that is eriminally punishable, and the bare
breaking open of the door is certainly not so.

The criminal cognizance of trespasses 1% limited by the eriminfml
law of India, except in certain special cases, to those defined in
Section 441 of the Indian Penal Code, and as the acts found ’fo
have been committed do not answer to the definition contained in
that section, there was no criminal trespass, and therefore no house-

breaking by night.

I would therefore quash the convictions and sentences, and

direct the release of the prisoners.

Murresimg AYYAR, J.—Three questions arise for decision in
this appeal —

1. Does an appeal lie ? -
2. Can we interfere as a Court of Revision ?
3. Is the conviction bad on the merits ?

T may dispose of the first two questions in a few words.

Tﬁe section which gives us jurisdiction to entertain an appeal
refers in terms to a sentence of imprisonment exceeding 6 months
or fine exceeding Rupees 200. It does not refer either toa sen-
tence which awards imprisonment and fine or to any alternativo
Imprisonment awarded in default of payment of fine. The con-
tention is that the alternative imprisonment should be ad.ded to
the substantive imprisonment, and that we should treat this sen-
tence as if it were a sentence that awarded 8 instead of-6 months,
imprisonment. Such a construction would do violence tf) the
language of the section. The words imprisonment or fine without
more would ordinarily mean imprisonment or fine awarded as
substantive Punishments, and there is nothing in any of the other
sections of the Act that indicates a different intention.

I am therefore of opinion that no appeal lies from this sentence.

With reference to the second question, I have no doubt that we
can revise the sentence if it is illegal. As to the objection that it
is not competent for us to revigse the sentence when we sit on the
‘Appellate Side, though it is competent for us to do so when we sit
on the Original Side, my answer is that wherever we sit we form
8 division benel, of the High Court dealing with a cage decided by

.
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a Magistrate in the Presidency Town, a
revise the sentence when necessary.
As to the third question, I do not think tha

can be upheld, for the facts found
charged.

nd as such competent to

t the conviction
do not constitute the offence
The Magistrate finds that the door of the prosecutor’s$»

house was forced open at 5 in the morning, and holds that it is
house-breaking punishable under Section 456 of the Indian Penal
Code. Tt is clear that the act which was intended to be done after
entering the house was to cause cortain property to be attached in
execution of a decree, and as this is an act which the prisoners
had a legal right to do, no intention, such as is necessary to con-
stitute criminal trespass, can be inferred from it. The primary
intention which it is reasonable to infer from forcing open the door
to attach property is an intention to violate the right of the
prosecutor to exclude strangers from his house, The breaking into
the house would certainly amount to an infringement of this right,
and as such be an actionable wrong, but I do not see how it is
criminal. Ttis said that it would be an illegal annoyance. It
it is every civil trespass would be 50, there would be a éivil right
infringed, and the infringement might be regarded in one sense
88 causing annoyance. It has often been ruled by this Court

that every civil trespass is not a criminal tres

pass. Section 441
seems to me to contemplate the entry into property in the possession

of another as a means to another act, and to regard the intention with
which it ismade in relation to that act. Here the only act o which
the entry can be referred as 2 means is the seizure of Property in
execution, an act perfectly legal in itself. There may be cages in
which the ultimate object may be legal while the meang employed
to attain it may be criminal.

But in this case there i no finding
that any act was done in addition to breaking into the house to
levy execution on certajn goods,

I am therefore of opinion that the Ma
Presuming criminal intention from the 1
It is argued that the entry upon the e
to mischief; but there is no finding that any mischief hag been

caused ; it is not the offence charged or made the subject of inves.
tigation.

On these grounds I am

be quashed.

gistrate was wrong in
are mode of entry,

also of opinion that the Sentenece myust

Copviction quashed.

vidence before us amounts -
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APPELLATE CIVIL,
Bofore My. Justice Innes and Mr. Justice Muttusami Ayyar.
"KAMAYYA (Pravrrr) o, LEMAN (Derexpaxt).*

’

Municipal Tax—Jurisdiclion.

A suit was brought in the Court of the District I\Fu‘nsif of Ga.nt\.ir {o recov‘er i}(:c
amount of a profession tax for 1876 levied by the Municipal (?omnussxoners of (x&f; ilr
on the plaintiff upon the supposition that he carried on bursmess as an agent, while
in fact he carried on no such business. The defendant pleaded that the Court had
no jurisdiction. .Upon reference, Held by the High Court (Innes, J., and Muttu.

sbmi A'yyar, J.) that the Cowrt had not jurisdiction to adjudicate on the matter
in contest,

Leinan v, Damodardya(1) distinguished.

Tms was a case stated under Section 22, Act XT of 1865, by the
District Munsif of Ganthr in Small Cause Suit No. 423 of 1877.
There was no appearance for the plaintiff.
The ddvocate-General appeared for the defendant.

The Couwrt (Ixes, J., and Muvrrusa'M1 A'vyar, J.) delivered
the following

JuneuesT :—This suit was brought in the Court of the District
Munsif of Gantér to recover back the profession tax which hag been
levied by the Municipal Commissioners of Gantér for 1876-77,
under Act IIT of 1871. The plaint stated that the ta.x was
tmposed on the plaintiff upon the supposition that he carrle.d on
business as an agent, while in fact he carried on no such business.
The defendant econtended that the matter in disp1.1te was not
cognizable by the Civil Courts, but the District .I\z'[un&f held tl.mt
he haqd jurisdiction, and referred for our decision thfa question
Whether he is competent to decide whether the tax was lawfully
imposed by the Municipal Commissioners. o

We are of opinion that the Civil Courts have no jurisdiction to
adjudicate on the matter in contest in this suit. . It appears that
the procedure prescribed by Section 61 for the imposition of the
tax has heen conformed to by the Commissioners, fmd‘. t%le tax
having thus g legal existence, no suit will lie to cox}test its 11'101den‘ce.
In Leman v, Damodardya (1) on which the District Munsif relies,

* Case No. 18 of 1877 stated under Section 22 of Act XI of 1865 by the
District Munsif of Gantar in Small Cause Suit No. 423 of 1877.
1) LL.R, 1 Mad., 158,
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the machinery prescribed for imposing the tax did not exist when .
it was imposed, and it was held that the suit would lie as there
was 1o legally sanctioned tax. The matter of fact in dispute in
this suit is no part of that machinery, and in the case of error

in respect to it, the only remedy the plaintiff has is the appeal
allowed by Section 85.

If he either fails to prefer the appeal or if the appeal preferred
by him is disallowed by the Commissioners, Section 85 is a bar to
a suit to contest the ‘assessment.

APPELLATE CRIMINAL.

Before- My, Justice Tnnes (Officiating C. J.) and My, Justice
Muttusimi Ayyar.

IN THE MATTER oF AUROKIAM, Pemimioner.*

Aot X of 1872, Sec. 207~ High Court—Revision. ’

In the course of a sorious riot one S. was kill
first prisoner and others were charged with murder. The Sessions J udge believing
the statement of the first prisoner and his witnesses that he had fired in sclf-defence,
acquitted him of tho charge. Upon a petition presented by the widow of the
deceased praying the Court to exercise their powers of revision,

Held, 1st, that under the provisions of Section 2

Code the High Court may exercise its powers of
whatever way received :

ed by a shot from a gun. The

97 of the Criminal Procedure
revision upon information in

2ndly, that it was not intended by the legislature that
1 of Section 297 should be exercised only in the particular instances of error and in
the particular manner given in the succeeding clauses,

which are merely intended
to show the particular course which may be taken in those particalar instances
of error:

the powers given by Clause

3rdly, that it is not a ground for revision b
for the prosccution which might have Leen
not been brought before him.

y the High Court that a)) the cvidence
brought before the Session Judge has

4thly, that the words ¢ material crror’

in that section cannot be held to include
error in the appreciation of evidence :

*»

* Criminal Petition No. 463 of 1878 presented under
Procedure Code against the finding and sentences of
Tanjore in Case No. 91 of the Calendar for 18%8.

Section 207 of the Criminal
the Session Court of South
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©  5thly, that under the 1st c{ause of Section 297 the High Cowrt cannot set aside

findings of fact cxcept in case of an appeal from g conviction.

THis was a petition presented under Section 25')7 of the Crimilfal
Procednre Code (Act X of 1872) praying the High Court to revise

¢ the finding and sentence of the Court of Session of South Tanjofe

in Case No. 91 of the calendar for 1878.

Myr. Wedderburn for the Petitioner.

The Government Pleader (Mr. Handley) in support of the con-
viction. -

The Court delivered the following judgments :— - ”

Ixxes, C.J. (Ofy.)—In the course of a s:.anous‘. riot, o:;
Sinnapayel was killed by a shot from a gun. First prisoner ;he
others were charged with murder among other charges. b
Session Judge acquitted upon the charge of mu.rder. The }elm ?f 9
was conflicting, but there was considerable ev1de.3nce to the he et0
that first prisoner, while in the open street, being moved ht te;(?m
by second prisoner, had deliberately fired at the man and sho hl .
down, The other evidence was to the effect that t}.le gun ha
been fized off from within second prisoner’.s house.. First gns;)fne;
had, before the Magistrate, at first derfled having ﬁr«:) to N
gun at all; afterwards he admitted having done so, 1}1; ;ah
the shot-was fired in self-defence after the ‘party, to whic 3
belonged had taken shelter in the second prisoner’s .hou;ei }t:n.f
When the other party threatened to fire the house, frorlrlll dw :t }:e
they carried out their threat he apprehended he shoh n.s(mer
able to escape. The Judge believed the statement of t ;l pri oner
and acquitted him. This petition is now presented by the v; o
of the deceased who asks the Court to call for tl.le rec?rd an d.sp :
such order in the case as may appear right ; in other words, fo
©xercise our powers of revision. )

It seems vle)ary obvious from the language of Section 207 .of ti]z
Criminal Procedure Code that the High Court may ex.erc;se ;
Powers of revision upon information in whatever way recfelve r,l ::te
consequently upon the petition, as in the pregent case, tohea fase to
Person occupying the position of a complainant 1'n o I
which revision is sought, and I am not aware of ani ealse :ln hich
A doubt -upon this point, which seems to have been. atehy iscu
by the Allahabad ITigh Court (1) has ever been raised here.

(1) See In the matter of Hardeo, LLR., 1 AlL, 139,
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The more material question is whether, in the particular eireum-
stances, there is any ground for interference, and, if so, whether
we have the power to interfere by way of revision. '

Looking to the reasons given by the committing Magistrate for

committing on the charge of murder, it would appear that from

the situation and nature of the screen through which prisoner said
he had fired, he was pursuaded that first prisoner’s account of what
occurred was absolutely false, but there does not appear to have
been any evidence before the Sessions Court as to the matters
which thus influenced the committing Magistrate.

I agree with the opinion of Oldfield, J., in the Allahabaq case
referred to, that it was not intended by the legislature that the
powers given by dause 1 of Section 297 should he exerciy
in the particular instances of error and in the particul
given in the succeeding clauses, which
the particular course which may
instances of error.

In the present case, therefore, (the other clauses not applying)
we may look at clause 1 and act upon it if there has bden any

such material error in the Proceeding as would properly call for the
exercise of our powers of vevision,

ed ouly
ar manner
are merely intended to shoyw
be taken in those particular

Thave noticed that the committing
certain  circumstances connected with
opinion showed the first prisoner’s story to }e false. These
circumstances were not in evidence before the Sessions Cowrt., Can
it be said that the omission (if it is one) is g material error in the
judicial proceeding ¥

It was unquestionably in the diseretion of {le Prosecution tq
tender in evidence all that it considered material, and the Cougt,
cannot be said to have proceeded erroneously in ot taking
evidence upon what Probably was not within the knowledge of the
Cowrt, and as to which if the evidence actnally existed th
tion exercised its discretion by withholding it,

If I felt authorized in pronouneing an o

Dinion upon the facts
after an acquittal, I should be inclined, perhaps, to douht whether

the Sessions J udge had rightly appreciated the evidence ag tq the
cirenmstances attending the death of Sinnapayel. It may be that
the prisoners 1 to 13 took refuge in second prisoner’s house aftey
and in consequence of the fury of the other faction at the fatal shot,

L3
Magistrate has referred to
the house which in his

€ prosecu-
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' But the Judge weighing the evidence has believed the first prisoner

1878.

and those witnesses who support his story, and disbelieved those  1x u

who say that he deliberately shot at the man. I flo not think
that material erpop can be intended to include error in th‘e appre-
ation of evidence, Section 297 is an expansion of Sections (-10:
and 405 of tho old Code, and it was held by the Madras .Hl‘gd
Cowrt in 1869 (1) that, when there is evidence to be consulm.ee
and weighed by the Court which is calh?d upon to diti.lﬂ'llltn
Whether a person charged with an offence is {,%'ullty or nob gl Iz,e’
A error as to the probative force and effect of the e‘.qde}? . Oof
of fact and not open to correction except upon appeal in the case

& convietion,

. . first

I have ng doubt that this view is equally ap Phca-blelto theel-l’cso
clause of Section 297, and that we have not unde.}r 1t tfle-]fot“:chose
set aside ﬁndings of fact and substitute our own view o1 wha

. . an appeal from a
ﬁndlngs should have been except I case of an app
convictioy,

It would not be competent to us therefore to- say that the f(ilrst :ﬁg
second prisopers ought to have been convicted of murder
to substitute a finding to that effect. :

Then jt was urged upon us that at all events the law was wronfhy
Applied to the faets found, and that the prisoner ought, upon the
ﬁndings, to have been convicted of culpable homicide not amoun'f-
8 0 murder, T the Loy was wrongly applied to the f‘w"s’l t?’s
lmdoubted]y would constitute such error in law as Would. call for
he eXercise of oup powers of revision. If thed ud.ge, fo? msstal,neecfl
1ad founq that the prisoner had deliberately and mtentmnallydffn
Without any excuse killed the man and had upon that f?n t1ng‘
ACquitted him, 3 would be open to the High Court to substitute a;
onviction andsentence. But what ave the facts found here—‘a fm'.lolut
mob att&@king the house—a state of circumstances whlc_h r-nlg lf
1es0nally paise an apprehension in the minds of those mthmho
death o gricvous hurt, The right of private defence would then
extend t causing of death, and this none the less .tha-t to .the
calmep J'lldgrnents zf t] ose not concerned in the riot 1t. might
APDear t1)at the act of firing a single shot while almost certain to be

(1) See 5 M.H.C. Reps., App. X.,
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followed by fatal effects might prove altogether ineffective for the
purposes of defence.

. i , X
I wouldg, therefore, refuse in the Present case to exe

reise our
powers of revision.

< Murrusa’™mi A'vyvar, J.—I concur.

Petition rejected.

APPELLATE CIVIL.

Before Mr. Justice Innes, (Officiating Chicf Justice) and
Mr. Justice Forbes.

SRINIVASA (PLAINTIFF) APPELLANT o, EMPERUMANAR AND
2 OTHERS (DErENDANTS) RESPONDENTS.¥
Aet VIII of 1865 (Madras)—Distraint—

The defendants, the landlords,
their lessec,

Cause of Aection.
distraincd cortain produce, the property of plaintiff,
in view to selling it for alleged claims for rent. The Sub-Coltector
finding that the formalities required hy the Act had not been observd, removed
the property. The defendants
property the plaintift brought this suit under Madras

Act VIIT of 1865 to recover the value of the produce.

THIS was a Second Appeal against the Decre
Judge of Tanjore in Appeal Suit No. 87 of 1878,
V. Bhdshyam A'yyangdr

and 8. Gopdlg, Charri for the
Appellants.

Mr. Handley for all the Respondents,
B. Baldji Rdw for 1st and 2nd

The Court (INNES, Offy., C.J.
following

e of the Digstrict

Respondents,
;and Forpes, J ) delivered the

JUDGMENT :—The facts

are these,
lords, distr

The defendants, the 1and-
ained certain produce,

; . the Property of plaintiff, their <
lessee, in view to selling it in sat

isfaction of alleged claims for
ding that the formalities required by
* Second Appeal No. 140 of 1878 agai C. Bumell, Diseic
Judge of Tunjore, date

of N

rent. The Sub-Collector fin

1878, reversing the decree of the Sup.. Llector
egapatam, dated 12th December 1877, et

0 it: Q)
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’ hment and
the Act had not been observed, removed the attac

, laintiff states
- directed the restoration of the property. The pla

Lo ) refused

that he thereupon applied to the detendan';f_’ ‘;I;?tazzgz.z Madras

to comply with the direction he brought this roduce. The Sub-
¢t VIIT of 1865 to recover the value of the tp:,lje District Judge,

gollector decreed against the defendaT{tS’ b y d the suit as barred

in appeal, reversed this decision and dismisse

by Section 18.

) « to set aside
Had it been the case that the suit was blz;'lgt}}ii a.;(;)ea,l-judg‘
the distraint,” as is stated in the 1st .pa,rf;- held to be barred,
ment, the claim would have been rlghti“, the distraint. But
not, having been brought within 30 days © misunderstood the
the District Judge appears to us to haveb e'n the subject of
nature of the action. The di§tramt h%;d‘ \iay by competent
enquiry ; it had been set aside in a regu ta zs wo anfe had been
authority ; and the restoration of tl.me stait git, as institubed,
ordered. There was, thus, at the time ’Gh";ls date of the Sub-
10 existing distraint to set aside. I-IP to the. tion of distraining
Collector’s order the defendants were in the post 1hovvn in a suit
landlords whose acts were voidable on cause 'f an entirely new
under Section 17. But the order bl'ought.sb?um‘d from its date,
condition of things. By virtue of that or el,f( the property: &
the defendants became wrongful hOld(.erS. (-). nd it was upon
distinet cause of action was born to lent}ﬂ. tzl\lat the plaintiff
this cauge of action, the wrongful detentwn’ld that upon this
baseq his right to recover damages. Wehh:e however further
Point the District Judge was wrong. W'e 5; nder Act VIIL
%o consiqep whether the suit was cognizab o (111 by the defend-
18, we observe, was one of the questions I.&lsewry};‘emedy given
o8 In the lower Appellate Court. The o s in which the
0 a tenang by Sections 17, 18, refers ;;e (i)ather section relied
Istraing jggarp : oround of action. ) eming
on s Sectizilfcil;: itrllii:;()illows a suit to“ azdz:fzﬁ)rdif this
Af:sflf aggrieved by any proceedlnngtzkaitlleged Wronf"rfu1 with-
:. Ve have no such case here. ing a proceeding taken
hOldlng of the property, so far from .belnb . ocard and defiance
Under cg)o, of the Act, was an act in direct dis eof action within
1d as such it did not constitute a cause ©

: ions referred to
the "Meaning of the section. Neither in the sections

1878.
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then, nor in any other part of the Act, do we
adjudication of a suit such as
this ground we must *dismiss the appeal.
however declare that this decision will be no bar
taking any Proceedings that may be otherwise o

the general law.  We malke no order for costs.

find any provision
the present. Upon
The decree will
to the plaintiff
pen to him under

‘

Appeal dismissed,

APPELLATE CIVIL.

Before Mr. Justice Innes and Mr. J ustice Muttusimi Ayg/m-,

VAITHELINGA (Pramxtier) 0. SAMINADA (DEFENDANT).

Lublic Policy—Void Agrecient.
In a suit upon an agreement binding defendants to remain subject to the orders

of plaintiff, the head of their caste, not to carey on their trade with
any other persons than their own caste,

1leld that it would Le contrary to publi

the assistance of
and imposing penaltics for non-performance.

¢ policy to give effeet {0 such an agrecment,

¥ thesJudge of
This was a suijt for

ce of an agreement,

Cask stated under Section 617 of Act X of 1877 b
the Court of Small Causes at Combaconam.
the enforcement of penalties for non-performan

The Advocate-General for the Plaintift,

T. Rima Riw for the Respondent.

The Court (Inves, J., and Murrusism Ayy

AR, J.) delivered the
following judgment in which the facts and arguments sufficiently
appear : —

In the agreement in question the defendants
to remain subject to the orders of the plaintiff, the Lead of their
caste, and not to carry on their profession of working in lead with
the assistance of any other persons than their caste People, and to
pay certain sums monthly “ for our family goddess * * * and to
pay any taxes imposed by you for the said pagoda, and to adheye
to all other arrangements which you may make.” In fafluye to
perform the agreement, certain penalties aye imposed.

The learned Advocate-General, who appear
that there might be a good consideration fo

boung themselves

ed for plaintiff, urged
r such an agreement,

* Case No. 18 of 1878 referred under

Section 617, Act
of the Cowt of Small Causes

. X of 1877, by the Judge
at Combaconam in Small ¢

ause Suit No, 630 of 1878,

.
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* but could not say that there was any consideration for this

particular agreement. It is clear, therefore, that there was none;

- and on that ground alone the suit might have been dismissed.

But tBe agreement is in other respects one v&thioh it would tb}@le
against public policy to give effect to asa valid oont;rag,.asow :
provision confining the parties to it to the men(;b;rs o e'n'g ™
i ight be required for carryin
caste for all assistance that might . .
their profession might become a very serious restraint upon ;;r:;:
operations. We are of opinion, therefore, that the terms o
instrument cannot be legally enforced.

APPELLATE CIVIL.
Before Sir Walter Morgan, Bt., Chief Justice, and Mr. Justice Tunes.

KESHAVA (38D DEFENDANT) SPECIAL APPELLANT v. KESHAVA,

(Pramvtirr) 8pEcialL RESPONDENT.*
L 4

Kénam—0tti—Time of Redemption.

i it is
Per curiam, Tt is settled law that in the case of Kénam.an{i fOttI::5 ?mf;f;f txm y
not compgtent to the mortgagors to redeem before the arrival o Rp;};(; i
Per Inxss, J., dissenting from Mashook Ameen Suszada V. Marem ﬁde d; htw
the case of a,ny mortgage the period for redemption is post}loned to s
special agreement, effect should be given to such agreement.

THis was a Special Appeal against the revised decr:e{ s'o}f; the
Subordinate Judge of South Canara in R. A. No. 151 21 : e.c o

Mr. Handley and V. Bhdshyam Ayyangdr for the Sp
Appellants.

I.);). Rimachendra Ayydr for the Special I'{esp.ondent. .

The facts sufficiently appear in the followmg judgments :—

MogGaN, C, J.~The Otti document C provides for th.e retur:
of the land on payment of the amount. secured at a.su%ulatee
period, which has not yet arrived. It is settled that in the ca:
of Kénam and Otti mortgages, it is not compet?nt to ?hg mog -
gagors to redeem before the arrival of the appointed time. See

* Special Appeal No. 269 of 1877 against the revised '1“;” “;BK‘ ?ﬁsl.m
Menon, Subordinate Judge of South Canara, dated 21st December 1876, modifying
the decree of the District Munsif of Bekal, dated 17th March 1875.

(1) 8 Mad, H. C. Rep., 31. 8
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Edathil Itti v. Kdpashon Nayar (1) and Kumini Ama v. Parkarh
Kolusheri (2). )

The decrees of the lower Courts will be reversed and the suit
dismissed. The respondent will bear the costs. <

IxNES, J.—1 agree in the views expressed by the learned Chief
Justice so far as they go, but I would go further and say that
whenever there is a stipulation of this nature, effect should be given
toit. I do not agree in the judgment in the case of Mashook
Ameen Suzzada v. Marem Reddy (3). “There appears to me to be
no reason why the period for redemption should not be postponed
to a fixed date by special agreement. Ifto construe the stipulation
thus, makes it necessary to suppose that it was intended that
the land should not only be mortgaged but leased for a fixed
term, I see mno difficulty in this supposition. All that it means
is that the land is leased for a fixed term after which it enures
as the security for the re-paywent of the money.

[ agree in the result that the decrees below should be reversed
and the suit dismissed.

Buit dismissed.

APPELLATE CIVIL.

Before Mr. Justice Innes and Mr. Justice Rernan.

MORGAN (ArppeLant), DErENDanT o. KIRBY (PravTire),
RESPONDENT.*

Easement—Adrtificial channel—Water, flow of.

Tn 1860 R, whom the plaintiff in this suit represented, agreed with Government
for the lease of a plot of ground called the D. estate and got possession. In 1865
R took a lease of the estate from Government for 999 yesrs, to enure as a lease

from 1860, the time at which he entered upon possession. The defendant’s estate
adjoined the plaintiff's. Defendant’s title, also derived from Government, dated
from 1869. A formallease was granted to his predecessor in 1874 in similar terms

to that to plaintiff.

In 1864 R opened an artificial channel for the conveyance of water for the use of
his estate. 'This channel was taken off froma ravine in Government waste land,

(1) 1 Mad. H. C. Rep., 122. (2) 1 Mad. H. C. Rep., 261,
(3) 8 Mad. IL. C. Rep., 31

(*) Second Appeal against the decrce of A. McC. Webster, Acting Jmiicial
Commissioner of the Nilgiris, dated 2nd October 1877, confirming the decres of the

Acting Assistant Judicial Commissioner of the Nilgiris, dated 14th March 1877,

-
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and before reaching the ple.ini;iff’n estate passed through land which in 1864

belonged to Government, but which subsequently formed portion of the defendant’s
estate, ¢

‘When the lease, under which the defendant claimed, was made in 1874, the flow
of water through the channel was enjoyed by the plaintiff. The plaintiff sued to

restrain the defendant from interfering with and diverting the flow of water in
this channel and for damages. :

Held that the flow of water in the channel having existed as an apparent and
continuous easement in fact at the time of the execution of the lease in 1865, a right
to it passed by implication under that lease, and that the plaintiff was accordingly
entitled to it; that the defendant, whose lease was subject. to that right, was not
entitled to interrupt the flow; but that he might use the water in a reascnable

manner as it flowed through his land.
THE suit was brought to restrain the defendant from interfering
with, and diverting the flow of, water, in a channel alleged to belong

to the Dunsandle Tea Estate on the Nilgiris, and for damages and
costs.

The following issues were settled—

1. Is the plaintiff entitled to the exclusive use of a channel
running through the defendant’s Sholar Estate to the plaintiff’s
Dunsandle Estate ?

2. Had the defendant stopped the flow of water to the plaintiff’s
estate?

3. What damages, if any, is the plaintiff entitled to receive from
the defendant ?

The facts of the case were—Mr. H. D. Rae, whom the plaintiff
in this suit represented, got possession of the Dunsandle Estate
from Government in the year 1860 for the cultivation of tea, and
subsequently received a lease from Government of it in 1865.
Between the years 1860 and 1865 Mr. Rae opened the channel in
dispute to convey water from a stream to the Dunsandle Estate.
At the time it was made the channel ran through Government
waste land. Mr. Rae subsequently applied for some of this waste
land, and ohtained possession thereof in 1869, and in 1874, he
having died, his widow, Mrs. Rae, obtained a lease of it.

This land is now called the Sholar Estate, and part of the
disputed channel runs through it. The Sholir Estate is now in
possession of defendant (appellant) and this action was brought to
restrain him from using the water where it flows through the Sholér
Estate, or from diverting it.

The Assistant Judicial Commissioner found that Mr. Rae, by
the grant of 1865 from Government, obtained a right to the
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chennel as far as it lay within the limits of Dunsandle and
that the rest of the chanrel being at the time on Grover;ment
waste ground, Mr. Rae also obtained a right to the wuse of it
He, therefore, gave judgment for plaintiff with Rupees 80(;
d?,mages.

Against this decision defendant appealed on the grounds—

1. That the judgment was bad in law and against the evidence

2 T.hat the Lower Court had wrongly construed the general
words in the originaf grant of 1865 to be sufficient to create an
easement in plaintiff’s favor.

3. That Government having, by the grant of 1874, expressl
made over o Mrs. Rae the portion of the channe] ;n dIi) essty
where it flows through the Sholér Estate, the question Sf ltd(:’
grant of the easement to Mr. Rae by Government in th, 0' inal
grant was raised as between plaintiff and I,

Government
Government should, therefore, have been made a party loaai :hit
uit.
4. That the Lower Court had ordered appellant to pay damages

to plaintiff on account of an assumed erro

neous act on th
q°verment, and that the decision was based upon an e?zf arrtuf;i
judgment on the points at issue between plaintiff and Grof:em
ment, by which (Government not being bound by the ind -
defendant suffered a wrong without any cgment

remedy.
5. That the plaintift had failed to
easement.

6. That damage had not been proved.

Prove an exclusive right to the

The Aeting J udioi&l Commissionel‘ d 1
el A% f ” 3
. :‘ 1vered the 0 owlng

“The appellant’s pleader stated that

Dunsandle Estate to the Land Mortgage lil:::kl:::mn:}ftgaged .the
iff (respondent) bought it ; and argued that in thyg njnll.t P1a1'nt-
Dunsandle Mr. Rae did not give up the right to the ch oraging
that plaintift should shew that the right to the channelannel’ and
him ; also that in the plan of the Sholdr Estate conve I:laszed o
grant of 1874 the channel was shown and not speciallye y e
He. contended that the Government should have been m};dreserve'd.
a8 it was necessary to show how far they allowed, in the P
1865, Mr. Rae the exclusive right to the ch ’ grent of

e annel fo
Estate. Tf plaintiff asserts a right to use by p:rnlzss?:znd:?
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«Government he should have obtained special, not tacit, permission,
and cannot come into Court to have his alleged tacit permission
converted into a right. That as the channel was not originally
cut with the sanction of Government, therefore it is to all intents
and purposes a public channel and subject to the law as to
easements of natural sources of water. He referred to the casés
of Sutcliffe v. Booth (1), Stockport Water Works Company V.
Potter (2), Mittall v. Bracewell (3). Contended that damages were
excessive because plaintiff could have watered shis tea-plants from
the river and could have sued for increased cost of watering.

Respondent—plaintiffi—argued that the channel was entered in
the plan attached to the grant of 1865, and right to it passed to
Mr. Rae by the grant. That in the plan attached to the second
grant of 1874 the supply-channel was entered, and, therefore,
Mr. Rase got the land subject to the former right.

From the evidence and the admissions of parties’ pleaders it is
clear that when the second grant was made the channel was in use
for the cultivation of the Dunsandle Estate, the Sholr Estate not
having Yeen cultivated; also that when Mr. Rae mortgaged the
Dunsandle Estate to the Land Mortgage Bank the Sholtr Estate
was not gultivated, and, therefore, the channel was in use only
for the former estate. I am of opinion that Mr. Rae by his
mortgage conveyed all rights to water on to the Land Mortgage
Bank, and did not reserve any right to the channel. The deed
of sale on which appellant bases his claim has not been produced,
but as the right to the water for the Dunsandle Estate had been
already conveyed by Mr. Rae to the Land Mortgage Bank, it could
not be again conveyed to appellant, and, therefore, as between
appellant (defendant) and respondent (plaintiff) T consider that the
plaintiff (vespondent) has made out his claim to the exclusive use
of the channel. v

Neither party has, however, obtained by prescription a right to
the channel as against Government, but I see no reason, therefore,
for meking Government a party fo the suit. Appellant contends
that Government should be made a party because they seem to

(1) 32 L. J. Q. B. 136, 139. (2) 3H.and C., 300.
(3) L. R., 2 Ex, 1.
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have given parts of the channel to bofl Parties. T do pot
take this view of the caso, Government gave both grants to

Mr. Rae, and the latter grant as a sort of compensation to him for
some uncultivable land in the first grant, and the channe] having
been in use for the Dunsandle Estate at the time the second grant

was made (to the same person) that does not seem to

show any
necessity for specially reserving that part of the channel thet -
passed through the Sholdr Estate. I also fail to see how Goverp.

ment can be made parties to suits arising out of subsequent,
transactions. Moreover the channel having heen given to Mr. Rae
by the two grants, and this gentleman having subsequently
conveyed it to the mortgagees of the Dunsandle Estate, appellany s
contention that Government should be made a party has ng force.

For the above reasons, and because the cutting of the channe]
through the present Government waste land seemys to have been
tacitly acquiesced in by Government, T congider that plaintig has
made out his claim to the exclusive use of the channel. T f,q
also that the damages awarded are not exeessive and dismigs this
appeal with costs.”

The defendant appealed against this de
grounds :—

That it was contrary to law, in that,—

I. The plaintiff had not proved any right or Preseriptive tit]q
to the exclusive use of the channel in dispute,
IL. The original grant of 1865 had been misconstryed,

III. There was no evidence as to damages,

Mr. Wedderburn for the appellant (defendant),

Mr. Zarrant for the respondent (plaintiff),

Innes, J.—Plaintiff seeks to rostrain defendant frop,
with and diverting the flow of water ip 5 channe)
to the Dunsandle Estate. He agks for damages (1,09
and costs.

The Court of first instance gave judgment for

e

cree on the following

interfering
belonging
0 Rupees)

Plaintiff vy '
Rupees damages and costs, and on appeal, th, with 800

at
confirmed and the appeal dismissed. Judgment vy
The case is now before us in Second Appeal,
these. In 1860, Mr. Rae, whom the plaintiff o
agreed with the Government for g lease of the plot
called the Dunsandle Estate, for the purpose of te

The factg are
OW  represents
of ground poy
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‘got possession. In 1864, he opened the channel in disput? f.or
the use of the estate. It is in its whole extent an artificial
eha.nneI; It was taken off from a ravine in Government waste

-+ ground and passes through land (wWh*™in 1864 belonged to the

Government but now belongs to a. W till it reachet? the
Dunsandle Estate which it enters and /several times in its
Passage through it. Defendant’s estate adjoins plaintiff’s, alxd the
stream, ag already mentioned, runs through & portion of what is now
defendant’s land before it reaches plaintifi’s. Then after passing
through the first portion of plaintiff’s estate, it again I:G&?hfs
defendant’s estate, passes through it, and again into plaintiff’s
estate and thep again into defendant’s. It is from the part of th’e
channel where it passes through this third portion of defendant’s
estate that the water has been taken by defendant.

In 1865 Plaintiff took a formal lease of the estate from Govern-
ment for 999 years, The lease was to enure as a lease from 186(’),
the time at which plaintiff entered upon possession.” Defendant’s
title, also deriveq from Government, dates from 1869. A formal
lease wage granted in 1874 in similar terms to that to plaintiff,

At the time the channe] was opened, the head and source of t.he
water was, as it now is, in Government waste land, and the entu:e

-interval hetween the head of the channel and the place where ;.

-+ enters plaintift’s ground was from the time of his taking possession

in 1860 to the date of the lease in 1865, Government waste land.

What plaintiff secks is a right to the uninterrupted ﬂow.of
water in g Permanent artificial stream, and further to the exclusive
right to use the water throughout the length of the stream.

Such rights are easements and may either be acquired by
Preseription or be the subject of grant or contract.

In the present case, if the right exists at all, it must lla.ve come
into existence by grant under the lease, or by implication of law
arising out of the severance of tenements under the lease. The
striet definition of an easement no doubt requires the existence of

< two separate tenements in the ownership of two distinct persons.

A lease for 999 years however differs little from an outright grant,

and there is no doyht that a landlord by the contract of letting

may convey rights (which though not strictly easements, are in

the nature of easements) to enure for the term of the holding.
Such easements may be of three kinds—

18]
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1st.—Rights of easqments already existing and held by the
lessor over the property of neighbouring proprietors which by his
lease he passes for the term of the lease to the lessee. But in the
present case the land leased to plaintiff was contiguous to no-
third person’s property but surrounded on every side by Govern-
ment waste, and 1o such easement could have existed upon which
the language used could attach.

2ndly.—~They may be easements of necessity, such easements arise
on severance of tenements when the convenience claimed is one
without which the vendee or lessee could not have the use of the
tenement then severed off from the main heritage.

During unity of possession no easement strictly so called exists,
but & man may, by the general right of property, make one part
of his property dependent on another and grant it with this
dependence to another person. Where property is conveyed,
which is o situated relatively to that from whick it has been
severed that it cannot be enjoyed without a particular privilege in
or over the land of the grantor the privilege is what is called an
easement of necessity, and the grant of it is implied and passes
even without any express words. It is as it were, brought into

existence by the severance of tenements on the principal that ‘
together with the property sold, the vendor grants every thing

without which it could not be beneficially used.

But the easement of exclusive use now claimed is not of this
nature because the plaintiff can use the temement beneficially
without the exclusive use of the water though not perhaps 80
beneficially as he would be able to do with the exclusive use of it.

3rdly.—They may be continuous and apparent easements which
have, in fact, been used by the owner during the unity of posses-
sion for the purpose of that part of the united tenement which
corresponds with the tenement conveyed.

There is a distinction between discontinuous and continuous
easements in regard to the circumstances in which they will be
held to pass. A grant of a discontinuous easement ag g right of way!
not being a way of necessity, cannot be implied from the disposi-
tion of the severed tenements, and will not pass under a deed of
grant of land or lease such as the present without express words

showing that it was the intention to pass it along with the property
granted.

<~

VOL. I1.] MADRAS SERIES. 53

* Such language as that used in the present lease “ together with )

all ways, watercourses, rights, easements, privileges, advantages
and appurtenances,” without the further words  therewith held,
used and enjoyed,” or similar words, has been frequently held t‘o
be insufficient to show an intention to pass discontinuous conveni-
ences (not being easements of necessity) which were existing in
the two tenements during unity of possession, because such privileg:es
cannot be said to have been appurtenant to the property sold prior
to and at the time of sale, /. ¢., the point of time at which the
tenement sold first came into existence as a separate tenement.
They are simply part and parcel of the entire tenement as it existed
before severance.

To use the language of Erle, J., in Polden v. Bastard (1) which
was approved of in Watts v. Kelson (2)—* there isa distinetion
between easements such as a right of way or easements used from
time to time, and easements of necessity, or continuous easements.
The cases recognize this distinction, and it is clear law that upon a
severance of tenements, easements used as of necessity, or in their
nature ¢ontinuous, will pass by implication of law without any
words of grant ; but with regard to easements which are used from
time to time only, they do not pass unless the owner by appro-
priate language shows an intention that they should pass.”

The right now claimed, a right in a flowing stream running from
the lessor’s to and through the lessee’s tenement, which existed as a
flowing stream prior to the lease, and which was made expressly
for the purpose of the tenement leased to Mr. Rae, is undoub’ced.ly
& continuous easement requiring no express language to pass it,
but which passes by implication of law.

Were it necessary to consider the application of the lang:uage
used in the lease in its effect in passing the easement claimed,
I should hold that the words together with all ways, watercourses,
rights, easements, privileges, advantages and appurtenancc.as ” are
mere words of art inserted in the lease (which is drawn in legal
form) in the place in which such a clause is usually inserte.d, V&Tlth
the intention of conferring upon the lessee such easements in .alwno

solo as might properly attach to the property leased, but vY1th011t
having in contemplation any specific easement upon which the
words could operate.

(2) L.R., 6 Ch., 166.

(1) L.R.,, 1 Q.B., 156.
9
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1t is however unnecessary to construe these words if, as I conceive,
the easement, being of a continuous nature, passes without any
express words.

Assuming thus that a right arises to this easement by implication
of law, what is the extent of it ?

It is clear that Rae, in going upon the waste land and cutting a
channe] through a considerable portion of it including that portion
of the property which was ultimately leased to him in 1863,
acquired no rights <n the land which at and after the date of his
lease continued to be Government waste land, or to that portion
of the channel passing through such part of the Government waste
land.

Tf his act was not permitted, it was a trespass. If it was permit-
ted, there is no room for inferring that it was not a mere license to
dig a channel to conduct the water to the ground which the
Government had agreed to lease to him.

There is no correspondence forthcoming to show precisely which
of these legal aspects the act hore. But in neither case could
Mr. Rae have acquired any right to the water flowing, in such
portion of the channel as lies within the portion of the Government
waste which he was not anthorized to oceupy.

When, then, the Government leased the property what did
Myr. Rae acquire ?

He acquired for the term of the lease the lands deseribed in
the lease, including the area occupied by the channel and its bed,
and a right to the use of the flowing water within the ambit of the
property leased to him. Had there existed at the time of the
grant any partienlar purpose for which the water had been and
was intended to be be used, that user (had and to be had) might
be a test of the user granted. But there was at the date of the

lease no special purpose to which the water had been applied, and, |

from the circumstances, a larger right cannot be inferred than that
Mr. Rae was entitled by the grant to a reasonable use of the
water, i.c., to use it and pass it on. The land above and lower
down the stream which was afterwards leaged by Government to the
person whom defendant now represents, was necessarily granted
subject to this right of plaintiff to the use of the flowing water
in his own ground. This right imports that the flow of the water
shall not be interrupted, and defendant is not entitled to interrupt
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it. Buthe may useit as it flows through his grounds. Each is
entitled to a reasonable use of the flowing water.

It is admitted that defendant has used the watfar, and the
opinion of the Courts below was that he was 'not entitled to u;x;e1
it at all. This opinion being erroneous, I think that we shou
require the Court to find whether the use by the defenda,nt. was or
was not a reasonable use of it, and, if not, whether plaintiff 1s
entitled to any, and what, damages.

Kerxax, J,—~The two Lower Courts held that I.)laintiff had an
exclusive right to the flow and user of the water in the channel,

_ running through the defendants land, called the Sholtr estate, and

gave Rupees 800 damages, for the diversion (admitted by defen-
dant) of the flow of the water. . i of

The defendant appealed (2nd appeal) alleging as grounds o
appeal — ‘ S

P1. That plaintiff had not proved any right or prescriptive title

to the exclusive use of the channel. .

2. That the grant to plaintiff of 1865 was misconstrued.

3. There was no evidence as to damages.

In the argument before us it was at first contended, by couns.el
for defendant, that plaintiff was not entitled to any easement in
the use of the channel and the flow of the water. fot aftemflr(?fs,
as T understood, counsel for the defendant has admitted plaintiff
had an easement in the use of the channel and of the water, though
not an exclusive easement. Counsel contended that the def.endant
is entitled equally with plaintiff to the use of t}.le water as fxt ifio:z
through his grounds, eounsel put it' thus, viz., the&(:? o and
might stop the flow in his ground for his use for a ﬁ?;e m;e:, ::as
then give the full flow to the plaintiffs for a fixed time. v (;
however, necessary for us to examine the facts ar'zd the a.w o
determine the positionof the parties, and a8 Mr. J ustl'ce irvmes in : 1‘
judgment has fully examined them, and as I agree in his c}olnzt ;1
sion, I will not go further into the mattex: t.han to statg very shortly
what occurs to me partly by way of addition, .

The right claimed by plaintiff appears to me to be more exten-
sive than he is entitled to, viz., the right to c‘axclufle, from reason-
able use, the owner or occupier of land extendm.g (it appears 2 to 3
miles in distance) along the channel, comfnencmg from the Dun-
sendle Estate. I agree that the casement in the use of the channel

L4
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and flow of water as it existed at the date of the grant or lease of
1865 passed to Rae, and that it is vested in Plaintiff. The easement
was apparent, and in its nature continuous, and was, in fact, created
by Rae before the lease was exccuted, and with the assent of the
Government, then and now the owners of the land
lease by the defendant. The channel and the flow of water in it
had been used by Rae before the execution of the lease, Under
these circumstances the grantors in the lease of 1865 must be held
to have conveyed by implication the easement. But as Rae was
also tenant of the lands hefore and at the time of the execution of
the lease, T think that the principle of the case of Hallv. Lund (1)
per Martin, B., would apply, and that the lease would carry all
tights thed in the enjoyment of the lessee,

Decessary to determine the effect of the gener
lease of 18635, but when amongst them is to

word ‘“ easement,”’ T
114

occupied under

It is not, I agree,
al words used in the
be found the general

am not prepared to say, having regard to
eusciment in fuet” (Gale on Easements, D. 85, Plant v. Jumes )

existing, when the lease was made, that such easement should not
have passed under that express term.

It was stated in argument that there were other streams on
plaintilt’s ground, and that the use of the flow of the water
claimed was not necessary.  DBut the i
of necessity, it is a right by implicatio
continuous easement, ¢n Juct, existing
grant.

as
ght now claimed is not one
1 t0 an open, apparent and
before and at the time of the

A similar objection was taken in the case of Watts v. K
stipra (which is not unlike this case to g great extent)
Court said “that (the watercourse or pipe) was
conveyance the existing mode by which the Premises eonveyed
were supplied with water, and we think it 1o answer that if this
supply was cut off, possibly some other supply might have been
obtained.” This observation, I think, is applicable to this case
ITowever, there is no finding by the Lower Courts that the other
streams in the plaintiff’s estate are sufficient for the supply of
water. The evidence as to the length of the channel, 2 to 8 miles
and the expense it would have cost would le
that the channel and the flow of the water
importance, though not perhaps essential.

lson (3),
, and the
at the date of the

ad to the conelusion
in it, were of great

MU &0, 00 Q5B &Ad, o1 @ L. R. 6 Ch, 166.
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The defendant repres:snts the interest in:.m lease (if ;liese%zi;e
culled Sholdr estate) made by Govemment, In 1573, fo s e
the widow of the lessee in the lease of 186")'1l tl?f please under
had gotepossession of the estate in ]8-6 9.18‘72 eglé flow of’ water
which defendant claims, was made mh laintiﬁ and the lessee
through the chaunel was enjoyed by the p hold , estate, subject
must be held to have taken the lease of Sholar Th ’ uestion
to the plaintifi’s rights, if any, in that chi?n?n ei-hat W}.ia,t(;l passed
is the extent of the plaintifi’s right, and 1 tth- ‘the accustomed
to plaintiff was a right to have the water ﬂO“.' m_ t the time of
ma};mer through the defendant’s prem;S:}Sl, : sfchl:: gel:fleidant should
P the lease of 1865, and tha ; .
'{)he eki::;;(;g O]Cf,y iﬁjunction, from obstructing and dlvert:f;g tj:j
stiezjrsl 50 a8 ,to prevent it from flowing t111-oug11 de.fend:n Se({) v
mises t’o plaintiff’s in the course and manner in which it w
flow at the date of the lease of 16th J un.e .1860. piaton and
The right of the plaintiff is one arising 113; mp 1 expr’esse a
. f such right is we
I think the rule asto the extent o . ¢
by \;lildo B., in Beart v. Cochrane (1) where he says, it segl;lzeg
me that i1’1 cases of implied grant, the implication must b: :O:Vhich
ises for the purpose fo
to a reasonable use of the premises ' cod.”
according io the obvious intention of the parties they ar?l delr'zl];f)?ld h
Here the length of the channel is very great, an POy
the defendant isnot entitled to obstruf;t the' channelﬁ or dr .
the ordinary flow of the water, or to divert it from tho:vn;g o
ordinary course to plaintiff’s ground, yet short ?f " ’s\through
that defendant is entitled to use the water as it passe
his ground. S the
Tie Court, therefore, referred to the Lower Appeilate Court
following issues:—
OLW'\]V]glether the use by the defendant was a reasonaz)lzfogfé
having regard to the principles stated in the judgmen
High Court ? . . d what
ri If not, whether the plaintiff is entitled to any an
d es ? .
m’?ﬁi Court below found on the st issue that tl;e dus-esfg’ t‘lcll;i
defendant was not a reasonable use: and on t?le a:mr;i i,
the plaintiff was entitled to the damages onginally

(1) 4 Macq. HLC
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Upon this return to the issues sent down the High Court decreed-
“oncaw  that the decrees of the Lower Appellate Court and Court of First
OR!

v. Instance, in so far as they restrained defendant from interfering
KirpY.

. 1878.
* That an account. be ta.ken.ﬁ t of which was ¢« whether the m
" st O X
ssues were settled, the .l‘ in this suit without statutory svsnﬁn
plaintiffs are entitled to maintain this lared that the  and
permissitn.” The Court of First Instance declare
N

1878.

RAMANEDHA.

in the channel which supplied the Dunsandle Estate, and in so
far as they awarded Rupees 800 as damages for loss that’ had accrued
to the plaintiff from defendant’s use of the channel, be modified
by declaring each of the parties herein entitled to g reasonable use
of the flowing water, and that defendant, having used the water
to an anreasonablecextent and thereby caused loss to plaintiff, do
Pay plaintiff Rupees 800 damages in respect of
in other respects the decrees appealed against
that each party do bear his own costs of the sec

such loss and that
be confirmed, and
ond appeal.

Decree modified.

- APPELLATE CIVIL.
Before Mr. Justice Kernan wwd My,

SABAPATHI, a MINOR,
MAL) PETITIONER, 4, S

Justice Muttusim; Ayyar,

(8¥ ms Morner Axp Guarprsy AXURTHAN.

UBRAYA axp RAMANADHA, Counrgz.
PETITIONERS *

The absence of a forma
First Instance is not an

8§ 2 question, but who dig raise
t abandoneq it, cannot, under ordinary circumstances,
be allowed to agitate the question on review,

THIS was an application under Section 376 of Act VIII of 1859
for review of the Judgment of th

‘ e High Court (Appeliate Side),
dated 30th January 1877, confirmj g the decree of Hollow

ay, J.,
made in Original Suit No. 430 of 1875,

The original suit was brought for a de
properties and lands to which the
temple lay claim,
temple,

claration that certain
Yagambara, Egyarg, Sami
be declared to be the property of the said

That an application should be made to a
Court in chambers to decide

Judge of the High
who were fit per:
Dharmakartas,

sons to be appointed
R e e T e
* Civil MisceNaneous Petition No. 8 of 1877,

f‘\\“__.
. for review of the Judgment of the
High Court {Appellate Side} dated 30th January 1877,

i ivate
temple in the plaint mentioned was'a, .p“l?hc and 2?;:(11);;1,31«-
temple, and decreed that C.-Allagadi P1lla{ be ap}; e
makarta of the said temple, and that the said temple
to him. ) ) —

Against this decree the eighth defend?;nt, A% S-a?g:tz;;all .
by his mother and guardian Amurthammal, pre el:}f ) .the peal fo
the High Court on the ground, among others, tha

. st issue.
- Court ought to have given its findings on the first issu

X rt of
The Appellate Court contirmed the decree of the Cou
First Instance.

X n the
A petition for review of judgment was presented o

grounds— ' it
1. That there was error apparent on the rec.ord.m tf:der
appeared on the record that no application o

© Act XX of 1863 was made to the Court for leave t
institute the suit. ) ' or

2. Error in that neither the Court of Fu.'st Instance n

the Appellate Court did try the first issue.

‘Mr. Lascelles for the Petitioner.
Mr. Johnstone for the Counter-Petitioners.
The Judgment of the Court was delivered by

KERNAN, J.— A petition of review was prese?n’f;edltg:i}?; So:;(};
Appellate Side, by the eighth defendant in Original ¥ 0:1 a;;peal,
of 1875. The petition prayed a review of the decree, e
of this Court, made the 30th day of Javuary 187? n;{ollfway
Appeal 21 of 1876, from the decree of Mr. Justice
made the 3rd day of August 1876. hether there is not

The only ground of review m’gued.wa,s w ;, b it appears on
error apparent on the record, in this—1st, fa1863 was made
the record that no application under Act XX o that therefore
to the Court for leave to institute the sult,.and a‘ d that
the suit should not be entertained; 2ndly, it was 3;%“; t the
there was error inasmuch as it appeared on the record ¢ a] try
Court of first instance did not, nor did the Court of Appeal, try
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the first issue, viz., “ whether plaintiffs ave entitled to maintain )

this suit without statutory permission 7’
To deal with the second ground it is enough to say that although

no formal finding on the first issue was recorded in the«Court of .
JFirst Instance, yet it is clear the issue was decided by that

Court, as there was a decree for the plaintiffs. The eighth
defendant appealed and set out grounds of appeal, but did not
allege as grounds of appeal that the Court of First Instance did
not decide that issue, though he did allege that the Court ought
to have given its finding on that issue amongst others,

We do not consider that the absence of a formal finding on
issue tried and decided by a High Court of First Instance is
error calling for review of judgment in the High Court.

an
an

Before going into the first ground of review, it is right to
observe that when the case came before the Court of Appeal the
first ground of review was not opened, though Counsel or Vakil
for the eighth defendant appeared in support of the appeal. The
question was apparently abandoned, and, if upon no other ground
we would think that, upon that ground alone, the review asked
for should not be granted.

“ Interest reipublice ut sit Jinis litium.” A p
only had an opportunity of raising a question, but who did raise
it in appeal and on argument abandoned it, cannot under ordinary
circumstances be allowed to agitate the question on review,

The substantial first ground of review argued was that this
suit 18 one of the nature contemplated by section 18 of the Act
XX of 1863. Now the suits contemplated by that Act are suits
against 4 “trustee, manager or superintendent or membor of

committee” in respect of the trusts vested in or confided to them
respectively (Section 14).

arty who not

The Act gives special suit against such
of suit under section 14, and thereby extends the ordinary reme-
dies against such “trustees, manager, superintendent and com-
mittee.” The object of the Act was to make special provisions
for the due care and safety of endowments for religious purposes
in the hands of such persons. Summary special powers are
given to the Court against such persons. See section 1 as to
arbitration, section 19 as to ordering accounts to he filed, and

person by giving right

: ' 61
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section 20 referring to prosecution of such persons for «criminal
N rust.” 3

blizcgl;f'e?ol;: appears to us that the special secticns of the ;?(;b
as to suits, deal only with such persons for atcts by thent while
filling the office of trustee, manager, supermtende‘nt or c:“:
mittee. This is also the view expressed by thxs:C‘;;u” i
Jeyangarulavaru v. Durmna Dosgji (1), see also ;ﬁl?; zda:;mic:l
Embrandi v. Vistnu Embrandi (2). Now the defen

. “tr manager
- this case are not, nor is any of them, a “trustee, ger,

superintendent, &c.” They are sued as personsl W:;O r::,?::
without any authority, by election, appointment, or othe !

temple and
~intruded themselves into the management of the temple

possession of its properties since the year 1872. Plan:ltlﬁ.kz/ C;;f
is “ that since 9th October 1872 there has been no Dal 'rga (;thé
and consequently the affairs of the tem ple are I:Aeglec‘e ﬂ;l b
income and endowments uncollected.” The plaint pl?,ys or e
appointment of Darmakarthas, or wardens, and ‘fm _Ve;c:ouand
against the defendants of the property they }: ecel )O,i o
delivery uip of the property to the Darmakar:bhas A\ enha}‘).lt o
The defondants therefore are intruders v»j1tho.ut authori gr o
they interfered with trust property knovag it to b(.a su:r‘;steez
might be -held liable as trustees, that is; constrm:\;we1 tl-
But the trustees, &c., contemplated by the {&ct mean duly (:On; ;
tuted trustees, &c., 4.6, persons legally ﬁll‘mg the ofﬁce,'a}ilctho
whom is ¢ contided ” (section 14) the supermt.endence: whic N :
Board of Revenue formerly exercised, and from which the ?t
intended to relieve them. The statute does not apply to a sul
such as this. o
Both grounds of review fail, and the petition must bef dismissed
with costs. . .
In the above view, it is not necessary to_ demde. a ?uzsti‘;z
raised, viz, Whether the Act XX of 1863 1s fa.pphéab i 'Ouris-
temples, &c., within the local limits of the High Court J
et Petition dismissed.

o3 Mad. H. C. Rep., 198.
(1)4 Mad. H. C. Rep., 2. (2) 3 Mad. H. C. Rep

10
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PRIVY COUNCIL. :

KRISHNAMA 4xD oTHERS (PrawvTiees) ». KRISHNASAMI
AxD oTHERS (DEFENDANTS)

[On appeal from the High Court of Judicature at Madras.]

Cause of action—Money interest— Performance of religious servi
A claim to certain pecuniary benefits and payments in kind -
alleges himself to be entitled to receive from the defendants in p
formance of certain religious services, is a claim which th Conapeet of the gor.
bound to entertain ; and if, in order to determine the pla; gt o e ars

: : intiff’s i
it becomes necessary to determine incidentally the right ¢o pexggrl: :1(; o })Oﬂeﬁts,
€ services, the

Courts must try and must decide that right.

which a plaintift

THIS was an appeal brought i
Majesty. in Council, against g decl::tf:ror?;?fi} tl}?avi{‘f e
of J udicature at Madras, dated the 16th Februe* lgh" Court
il‘l)rmmg an order of the District Judge of Chinglepax;lty 01'8;7}:, o1
ecember 1876, whereby he rejected a plaint filed by the piezlst
sen

appellants in a suit brought b
. th
disclosed 10 cause of actioi . y them, on the ground that it

‘ Mr. J. D. Mayne for the appellants, contende :
(3;::10::11 ::\.micifent ’cau:?‘e of action, and that 3}121];2;;:: ﬁiﬁ:
bion betw:e:]n re_)e;:?tmg it. Ht? referred to one previous litiga-
Narasimma Chl?iar :ies S“bsfannfﬂly the same, in the case of
v ‘ry V. ,S?m Kvistng Tatq Chdrydr, (1) in which
in the ca,;1 : V;:Ls entertained. The same view had been taken
s }fmzu A;'chakam Sr'z'niwasa Dikshatuly v, Udayagir
laim 1ade by t,h(e ) fdl_th(f“gh In that case it was held that Jthe
v. Sadagopa Sdmi (I.;al-ntlﬁ' was 7’es'j udicata. See also Kumalam
(@) was d'lstinguished) lnqxill(;)l;e()sz:; na U«m:;myi v. Tegarai Clettt

. : case di .
S Sl Koo T s 3 . e
in respoct ‘of vi:rh iC;lSG; ?va,s rfot officially connected with the ten le
| : 118 claim wag brought. In the B 1pie
S'imnkmwo bin Marabasapa v. Hummy, l;:"n Bhi ombey aases,
bin Buslingapa v. Gangape bin Nirq Gapa g(; ii)ea:{i“ga’lﬂ“ﬁa
- 1 aims were

MoNracr
Mo~Nrtacre E. Smite, and Sir Roperr

* DPresent :—Sir James W. CorviLe, Six
P, Covrigr.

(1) 6 Mad, H. C. Rep., 449,
(2) 4 Mad. H. C. Rep., 349
. Rep., 349, {(6) 1 Mad H. '
(3) L. L. R., 1 Mad,, 356, @G LLR 2%&1::31); o
a i3 .y G .
(") I. L. R., 2 Bom., 476, 410

#) L L. R., 1 Mad., 168,

“
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rejected as brought to vindicate the plaintiff's right to a mere
dignity unconnected with any fees, profits or emoluments.
The respondents did not appear.
The material passages of the plaint and the order passed by
! the High Court will be found set forth in their Lordships’
judgment which was delivered by
SIR ROBERT CoLLIER :—This is an appeal from a judgment of
the High Court of Judicature at Madras, rejecting a plaint under
‘the 82nd section of the Code of Civil Procedure, as containing no
cause of action—a proceeding equivalent to what in this country
would be called judgment on demurrer. The only question
before their Lordships is whether or not the plaint discloses any
cause of action. Of course we have nothing to do with the
question whether the cause of action, if any is stated, be well
founded, or what may be the merits of the case. The declaration
is by a large number of persons belonging to the Tenkalai sect,
against other persons belonging to the Vadakalai sect. The
substance of the plaint, which undoubtedly is not very clear,
may be thus stated: It begins by declaring that the plaintiffs
have the exclusive right to the Adhyapaka mirass of reciting
certain religious texts, hymns, or chants in a certain pagoda and
its dependencies, and deny the right of the defendants to recite
them. Then comes an allegation which appears important : © The
plaintiffs and the Brahmins of the plaintiffs Tenkalai sect have
been for a long time past and up to this day discharging all the
duties appertaining to the said Adhyapaka mirass right, and
enjoying the incomes of the Adhyapakam, save those mentioned
"in Schedules B and C.” The plaint goes on to allege that the
defendants, holding the office of Dharmakartas of the pagoda, in
combination with other persons in rivalry with the plaintiffs,
recited the Vadakalai invocations, ehants, and other religious
prayers, the exclusive right to recite which was incident to the
plaintiffs’ Adhyapaka mwirass; that thereupon & complaint was
preferred to the Magistrate and a report made, and for a time

_ the defendants ceased to recite the chant and prayers in question,

but that they again wrongfully recited them, and injured the
exclusive right of the plaintiffs and others to recite them; but
there is no allegation thabt the plaintiffs did not themselves
perform or were prevented from performing these rites. On
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the contrary, the allegation is that they did perform then.
Section 6 goes on to say, “The defendants having withheld
the payment to the plaintiffs of some of the several incomes of
the Adhyapaka mirass due to the plaintiffs in the said
Swami’s Pagoda, as well as in all the Sannidhis att
the plaintiffs instituted Suit No. 66 of 1865,
District Munsif’s Court of Conjeveram,
and this litigation went up as far as the
nued until March 1873, when a decision was passed in favor of
the plaintiffs.” The plaint further alleges (and thisis the present
cause of action), “The defendants have withheld the payment
to the plaintiffs and the others of the Tenlialai sect of the amount
of income mentioned in Schedule C for the six years from the
date of the said Suit No. 66 up to this day, to which the plaintiffs
and the others of the Tenkalai sect are entitled, as also of the
incomes which are mentioned in Schedule B, and which were
being enjoyed by the plaintiffs and the others of the Tenkalui
sect from the date of the sajd Suit No. 66, until the final decree
was passed by the High Court, save such as
enjoyed. They have also withheld fr
others of the Tenlaly: seet, the honor,
from April 1873.”

pass a decree direeti

Devardja
ached to it,
on the file of the
against the defendants,
High Court, and conti-

are now being
om the plaintiffs, and the
s mentioned in Schedyle A
There follows a, prayer that the Court will

ng the defendants and others to abstain from
reciting, and establishing the exclusive right of the pinintiﬂs, and
also sceking to recover the value of various items stated in the
schedules.  Schedule T, whic

b is to be found at the end of the
schedule attached to the plaint, is in these termg :

for six years from Qctober 1870 up to the current montl at tho
annual rate of Rupees 57-5-9, as mentioned in the decree in the
Original Suit No. 66 of 1865 on the file of the District
Court of Conjeveram, Rupees 344-2.¢.
record, this suit appears to have been brought by substantially
the same plaintiffs (with some changes) against substantially the
same defendants. The Munsif before whom the case was
originally tried, affirmed the claim of the

blaintiffs to the Adhya-
paka mirass, and decreed that the sum of Rupees 57.5.

for the duty performed, should be paid to them b
these “ wages” being in fact the money-
on certain payments in kind chiefly in

“ Amount due

Munsif’s
On reference to the

9, as wages
¥y the defendants,
value placed by the Court
the shape of fooq,

05
RIES.
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. . . . )
+ On appeal this decision of the Munsif was reversed by the

District Judoe. being the first Court of appeal, on the.groun(.l Kmsx::‘AMA
ot mo ouit lie in T f the matter complained of. Krasmroasdut,
that no suit would lie in respect o

His decision was reversed by the High C.ourf: offli.laild;;e‘;}éz
remanded the case, observing, The da-lmthls ns(;lves e
pecuniary benefit to which plaintiffs declalff o oxist no doubt
on condition of reciting certain hymns. "_Ehele}?; the Courts are
that the.vight to such benefits is a question V]\;é ach & quostion,
bound to entertain, and cannot cease t? ;L Sconnected with
because claimed on account of some service niary benefit it
religion. If to determine the righ.t to such p}fciifrht;yto perform
hecomes necessary to determine incidentally fwf al which would
certain religiouns services, we knox‘{ of no [;111 .dil:m the point.”(1)
exonerate the Court from considem_‘g and e‘fl to t2heir Lordships
In pursuance of this jadgment, which sppenrs &9 B B0 F
to be perfectly correct, the cause was a,gmnhll amount that the
first appeal which somewhat increased t eh aneal affirmed
Munsif had given. The High Court up.on‘furt hera Iil gunt by way
the judgment of the Munsif, re-es’ta.bhslnngir,l t i‘ore appears that
of annual payment at Rupees 57-0-9'- I er:red in the former
the plaintiffs in the present suit, having ri'cot;at suit the sum of
suit up to the date of the commencement (()1 re now seeking to
Rupees 57 for certain services performed, .a 1 duo to them for
recover the amount of wages that ‘have e e annual amount
six years since the date of that sul% at the Salril e themselves to
in respect of the same services which they a eng(”)t having been
have continued to perform, their perfoz.'man:ent interfered with
prevented, although possibly to a certain ezb( eschedule’c.
by the defendants. So much with respect to ents, as they are
Schedule B relates to another class of p ayrlnthe ;hape of rice
described in the schedule, in kind ; that li’ 1tlhe laintiffs, The
and other food which are described as due .0“ Onz Poli (circular
first item in the schedule is to this offect -, and ghee) due to’
cake made of wheat flour, Bengal gran'flf su,‘;’Z;’ai ;7 amost of the
Adhyapakam at the close of the 74 Qb,i‘olzleil‘ L’ordships do not
other items are of the same character. resents made by
understand these articles as consisting Ofk?‘e;eog the same nature
the devout, but as certain payments in Xin

See 6 Mad, H, C. Rep., 449 ot pr 451,
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as those comprised in Schedule C, which are now claimed by the
plaintiffs from the Dharmakartas of the temple, which the
defendants are, in respect of services performed. At the close,
however, of this schedule their Lordships observe a statement of
an approximate sum claimed for presents made annually to the
Adhyapakas by the adjoining villagers for the Tenkalas people.
It may be that no action will lie for the recovery of this last item
or in respect of the honors mentioned in Schedule A, and alleged
to have been withheld from the plaintiffs ; but that ecircum-
stance would not justify the rejection of the whole plaint, if it
discloses a good cause of action in respect of Schedule C and the
greater part of Schedule B.

The judgment of the High Court, now appealed against,
which rejects this plaint, is in these terms: « We think the plaint
was properly rejected under the 32nd section of the Code of Civil
Procedure. The allegations respecting the *Mirass of reciting
prayers,’” and the exclusive right of recital in a stated form and
order, which the plaintiffs ask the Cowrt to establish and to
protect from infringement by the defendants, do not disclose 2
cause of action ; nor in our Jjudgment does that portion of the
plaint which alleges the withholding payment, of certain specified
sums which are described as ¢ the value of the incomes ‘mentioned
in Schedules B and C” A reference to the schedules discloses
nothing more than a list of cakes

and offerings to which a money
value is assigned. Reading the plaint and schedules together

they express no more than this, that presents and offerinoes
usually given have been withheld. If, as now alleged, t}?e
plaintiffs intended to claim emoluments or legal dues of right
receivable by them for services rendered, it is sufficient o say
they have failed to do this.” :
Their Lordships are unable to coneur in this Jjudgment,
the reasons which have been stated they take a different vie
the plaint and of the schedules which have been referred to,
appears to them that the schedules are more th
of cakes and offerings to which a money value is
they disclose a claim, whether well founded or ill
right to certain dues for services performed.
annual payment for wages which has been asse
ous suit, and adjudicated upon as due to them

For
w of

It
an a mere lisg
assigned, that
founded, as of
Schedule C to an
ssed in the previ-
« Schedule B to

3
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certain otffer payments in kind, presumably capable of a money
value, which had been made to them up'to the judgment in the
former suit, but which had been since withheld,

This being so, the action falls within the principle of the judg-
ment by which the former suit (1) was remanded, and of other
cases to which their Lordships’ attention has been called. They
are therefore of opinion that the judgment should be reversed, and
the case remanded for the purpose of trial, and that the appel-
lant is entitled to the costs of this appeal ; and they will humbly
advise Her Majesty to this effect.

Appellants’ Agents: Messvs. Burton, Yeates and Hart.

PRIVY COUNCIL.

RAMASAMI (Derespaxr) v, Tue COLLECTOR or MADURA
48 AGEnT oF THE Courr oF WaRDS o BEuALF or BHASKA-
RASAMI, A MINOR (PLAINTIFF).

[On ‘appeal from the High Court of Judicature at Madras.]

Registration— Patti—Section 2, At XX of 1886—Scctions 3, 8, 9 and 11, Jl'adrrw
- Act VIII of 1865.

The pattds :znd muchalkas mentioned in Section 3, Madras Act. VIII of 18(1515,
mast be understood to embrace those written agrecments only which are m\\h\x(;x .y
interchanged Hy "a landlord and those of his tenants who are ac?ua.lly .enga}gfc Au‘:
the éultivationﬂof the lands to which they relate, since the remedies which tt‘e cf
I')rovi;le's. in’ Sections 8 and 9, can only be made available where the relation o

“landlord and tenant, or a holding of some soxt, already exists upon such a basis

that the landlord or the tenant, as the case may be, can come into Court and claim
to have a writing granted to him. . . . .
* Semble, if a lisge!‘ granted by a zamindér to an intel-mei;ts holic;: c{)f;l]d[ 1;;
considered a pattd within the meaning of Section 3 of the l'abll‘asto N a.,side
1865, it would, under the proviso to Section 11 of that Act, be ‘}": ¢ hat gomerally
by the successor of the grantor if granted at a 10.“'(‘1‘ r'atiht a:’d :rlov;gso

payable on such lands, and not for the purposes meptioncd in the said ¢ )

THIS was an appeal from a decree of the High Cou‘rt of Madraz,
dated the 5th January 1877, which affirmed the judgment a:l
decree of the District Judge of Madura, dated the 30th May 1876,
made in favour of the respondent.

* p,.m,;t -—Sir James W, CorviLe, Sir Barves PrAcoCK, Sir Mo~Nracve E, SmiTH,

and Sir Rorert P. CoLLIER.
(1) See 8 Mad. H. C. Rep,, 449 at p. 451,
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The chief question of law raised by the
whether a lease of lands alleged to have be
appellant’s father by the father of the respondent on the 15th
April 1867, but which had not been registered, was admissible
in" evidence and could have effect given t,
“the provision of Section 2, Act XX of 1866, which éxempts from
registration “ pattds” and “muchallus as defined in Section 3,
Madras Act No. VIII of 1863, Another question arising in the
case was as to whether, assuming the lease to be a patts within
the meaning of the said Act VIII of 1865, it would be binding as
against the respondent who js the successor of the grantor,
having been granted at g lower rate than that usually paid for

lands of a similar character, and not for the purposes expressed
in Section 11 of the said Act

appeal was as to
en granted to the

0 it, as falling within

The facts of the case, which were
set forth in their Lordships’ judgment

Mr. J.D. Mayne, for the a

not disputed, will be founad

ppellant, contended that, the instra-
ment in question was a pattd within the meaning of the $rd
section of the Madras Act VIIT of 1865, and so exémpt from
registration under Section 2, Act XX of 1866. Tt was a written
agreement for the payment, of vent passing between a landholder
and a tenant and contained all the particulars which under
Act VIIT of the Madras Code o Pattd should contain. The

he proviso of Section 11 of
Act VIII, since that proviso was not of g, general Chal‘acter, but

intended only to apply to suits brought under Sections 8, 9 and
10 of the Act. It was unlikely that g provisa, incidentbally
introduced, should be intended to alter the general lovy of leases.
The Act purported to be a consolidation Act, and it was
nowhere provided by the old law that SOn was not to he hound
by his father’s pattd if granted at a low rate, The Madras
Regulations No. XXX of 1802, Seetions 9,13 and 15, and No.
IV of 1822, showed that when these laws were passed the
Government had no intention to put any such limit on the
rights of landholders and tenants. The case of Mutty, Viran
Chetti v. Rani Kattama Natchiyar (1), in which permanent

(1) 4 Mad. 0. C., Rep. 463,
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lease made by a zamindir at a low fixed 1'ent:, Wasfhel(i t\);lll%mo%
on his suceessor, shows that before the passmg’ 0 .Ac o
1865, there was no limitation of the landh'olders rlght c;o e:‘ del.'
As to the manner in which the exemptu.)n Prowde uof :
Section '2, Act XX of 1866, has been applied in ,ﬂoll; ca;;a
pattd, see Vakaty Ramareddy v. Duvvuru Ayapareddy (1).

Mr. Cowie, Q.c, and Mr. Graham for the respf)nd'eli{ae-—i;'iﬁ
Registration Act No. XX of 1866 alters johe {)I‘(?VIOU‘S ui]i a by
tioz law, and makes all instruments thh, Ueln‘gt-lvzq Under
the Act to be registered, are not l.eg'istered, 1aop e;la(;; i;. is not a
that Act an unregistered lease is m'oper‘a,twe :;1 i
pattd within the meaning of Section 3 of the P
No. VIIT of 1863. 1In the Act last named fenants are

oy s I t land-
“to be all persons bound to pay rent, and it is provided that lan

holders shall be bound to enter into written agreemenzi v:thl?;li
persons bound to pay them rent. T}?e Act consieq:;ezn Cy{' : é:)pant_
only where there is an existing relation of land o';h fonant.
But the case here was not of lthat nz:z:;.withetthg At
ther a banker not previously co

f\:;ll:s}lz ‘;’1? obtained this lease, but who had l(?nt mm:zz tot :h:
father of the respondent. A banker lgncilfwg m i éyé o
zamind4r cannot sue the zaminddr Fo grancI}mlf a1 8%15 ca,n v
the patt4 mentioned in Section 3 of Act VIII of 1865,

‘demanded as a right. In the present case thleaté);e:)lyou:}llz
. .éxisting relation of landlord and tenant c:ontempd o i
..-A(;b was vot found. There was no l?ccupatmn,uand no B
‘contraet to grant a lease. The relation of klial:h :tr oxss. oxotant
" 'begins only with the lease itself. To hol

i "no lease
from registration would be equivalent to sa?r‘l:e%e(tlha:ngowoum
made in the Madras Presidency need be ?gilgﬁﬁ ’Further, the
frustrate the whole policy of Act XX 011 Madras Act VIII
contention that. the proviso of Section t-:ms 8,9 and 10 of
of 1865, applies only to suits under Sections 8,

; i 11,
that Act, is not supported by the language used in Section

pp i i HeS
W II ( do S‘ -Ilot S0 ll'IIll. t i tS a licatlol]. I halt SeCtIOH app
1 }? e | ‘ }

authorities cited do not touch the case.

: Rep. 234.
(1) 7 Mad. H. C., Rep "
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Mr. Mayne, inveply : The respondent’s contention that At VIII
does not apply where the lease is to a stranger is incorrect. It
provides that a patt4 ma§ be demanded for waste lands, in respect
of which there can be no anterior relationship of landlord
tenant. Tt is also incor
rontention that the instrument in dispute is a p
VIT and so exempted from registration to be
that no lease in Madras would require registration. AJl leases

granted by persons other than landholders would stil}
registered.

and

attd under Aect

have to be

Their Lordships’ Judgment was delivered by
Sir MoNTAGUE E. §
Collector of Madura, ac

the minor Zamind4y

MITH :—This was a suit brought by the
ting for the Court of Wards, on behalf of
of Ramnad, against the defendant to

Ttisan unregis-

tered document made before the birth of the present plaintiff.

The District Judge also held that the lease of 187 which was
registered did not bind the minor plaintiff, Inasmuch as it was
granted after his birth, and upon considey:

ations which did not
support it against his inchoate title, Their Lordships fee) regret

Lordships,
The sole question

rect to say that assuming the apjellant’s .

true, it would follow -
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The argument 'having turned entirely upon the effect of this
Registration Act, which refers to a Madras Aect, a,n.d upon the
-construction of those two Acts as applicable to the instrument,
it is unnecessary to go into the previous history of the case. It
is sufficient to say that the late Zamindér of Ram'nad was fa,dopted
by the widow of a former Zaminddr ; that his adoption was
disputed, and great litigation was the consequence of that
dispute. The case ultimately came before ﬁhli:l tribunal upon
appeal, and a decision was given, in May 186?, .m f-'avour of th;;
adoption. Considerable expenses were necessarily 1n.cu1'red, an
the defendant’s father, Arunichalam Chetti, and his partners,
who appear to have been merchants and bankers, madfa very
large advances to the Zamindér and his agents for carrying on
the legal proceedings. In 1867, when the document in ques(i
tion was granted, the advances amounted to. a.b-out a lakh an
3 half of rupees ; and at the end of the litigation the further
advances and accumulated interest amounted to very nearly
tour lakhs of rupees. The merchants who advanced the m('me_()lr
took security for their advances, and in the end they recewel
the whok of their money with compound intere:st, and severa
large sums by way of presents in addition to t.he ln.terest. .

The document on which the question arises is datet% gée
15th April'1867, and professes to be a lease from the late szuz ddr
to Arunichalam Chetti. Its terms are these: © ?n consi exf. ion
of the assistance you have rendered to thlS‘ San%stanan;
(zamindéri), you requested that the ‘Kas.ba (chief) vi ai‘g.eiko
Selugai, in Selugai division in Ra.]a,-Smgar'nangalam 1‘1 b;x,
should be leased to you for 40 years, §x1ng ’a’), ﬁwm?z.‘ :
poruppu (alow rent). The aforesaid Selugai village ——;dfe"scu t1hn.b
it-—"has been accordingly leased to you for 40 years from this
Fasli 1276 up to Fasli 1315, fixing thfa porappu a(.; 400 rup{ies
per annum,” Tt may be stated, in passing, that it is found ¢ s:t
the value of this village was 1,700 TUpees per annum so thatflt
was obviously a favourable lease, which was intended to confer
a valuable interest on the lessee. “You shall, therefl'o’re’, rfuse
the required crop and enjoy ; and, agreeably to the kaxa{]mrfliam;
(agreement) you have given, you shall c013t1nue to flf’&).’ t. e. 8 Xe
poruppu according to the insta.lments? of kist year after year. -

This lease was not vegistered. It is the’document upon whic
the defendant now relies to resist the claim to the possession of

1879.
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1879.  the village made on the part of the minoy Zamindar ; for, as has

are described as landlords as distinguished from tenants are  1879.
Rawasir  been already stated, it is not now contended that the Jjudgments

i amindars and others who are
persons farming lands from Zamindaps a

Raxasimt
, i . . : i i were to e
v. below with regard to the lease of 1870 can be impeached. previously mentioned ; but if the .Wn?e ionStl‘“Ct:zzh person B‘L‘Eﬁ““’
B’;ﬂxﬁ\m' It is necessary to refor shortly to Act No. XX of 1866, thongh prevail, ,every lease from a Zamindar to any s

the main question arises upon the Madras Act VIII of 1865, to
which reference is made in it. By the 17th section of Act
No. XX “leases of immoveable property forany term exceeding
one year” are required to be registered. The interpretation
clause, (clause 2) says of the word « lease,” *“ ¢ Lease’ includes a
counterpart, a kabulyat, an undertaking to cultivate or oceupy,
and an agreement to lease, Lut not a pattd or muchalka as
respectively defined in section 3 of Act No. VIII of 1865 of the
Governor of Fort St. George in Council executed in the Madras
Presidency.” Tt is contended on the part of the defendant that
this document is a pattd as defined in section 3 of this Act.

The preamble of the Madras Aet is as follows 1« Whereas it is
expedient to consolidate and simplify various laws which haye
been passed relative to landholders and their tenants, and to
provide a uniform process for the recovery of rent.” Section 3
seems to be confined to the relation of tenants who are ¢
the land and their immediate landlords.
not be confined to that class, but the intent
section 3 and the sections which s
the relation of landlords and tenants of that description. This
3rd section, which is the one under which thig document must
be brought, if it is to escape the obligation of registration, is as
follows : Zaminddrs, Shrotriemdérs, Inamdérs, and  persons
farming lands from the above persons, or farming the land
revenue under Government, shall enter into written agreements
with their tenants, the engagements of the landholders being
termed pattd, and those of the tenants being termed muchalka,”
Tt is said that this description embraces all cases where theflldis a
landlord and a tenant. If that were the construction of®the
3rd section as applied to the Registration Act, the consequence
would be that in Madras all leases would be excluded from the
beneficial operation of that Act. However laxge the premiums
that may have been given on such leases, however small the
rent, if there be a rent at all, according to the contention on the
part of the appellant, the lease would fall within the 8rd section,
and therefore need not be registered. One clags of those who

uitivating
The whole Act may
10n appears to be, by
pecifically refer to it, Yo regulate

intermediate between the Zamindéar and the ryot'js, vsfould l?e a@
lease which need not be registered ; and the mls.chlef lagmnjb
which the Registration Act was intended to provide a remedy
would exist in the case of all the valuable leases which are
granted by Za,mim'iérs to intel.‘m(?di‘a.te holdef‘s.e t o o

The reference in the Registration A({t is ”o a “p e or
muchalka as respectively defined in sectx'on 3. TI’{]S. sec {)OYL 0
the Madras Act does not strictly co.ntaln a deﬁmtu;lnib gn:
description only. It appears to provide for what sha et ond
where there is an existing relation of landlord anfi tenan " ;en
requires that the landlord shall in tihat case entfn: into ?t;::Act
engagement with his tenant. Fol]owmg.the provisions o he b;
the remedies which are given in sections 8 and 9 cz.m N 13’1110.
available where the relation of landlord and. 'oenant,.olx1 zheoland,i
of some sort, already subsists, upon the basis of v&fh:c e
lord or tl;e tenant, as the case may kfe, ma-y co‘x‘nsV ;: rC: e
claim to have a lease granted. Section 8 1s, 1 fn o g’s s
landholders specified in section 3 shall f?x- .t n~eet o ol
demand refuse to grant such a pattd as his tenan Ty fling o
to veceive, it shall be lawful for the latter tr)l;n;oceethe e
summary suit before the Collector, Wll”O st?ad rl‘); D the
direct a proper pattd to be granted. ) nt en e aoseph 8
landlord may in like manner compel the Oen e ssamption
proper patté. These provisions are maqehup 1 warant tho
that there is an existing relation W'hlc v::;té T sannot, of
application by either party for a written g ir;dét B
course, be contended that in this case the AamnéChalam Chatt,
to grant the lease of 1867, or any lease to - t::;ut e this con-
The other provisions of the Act are consiS 1; ofor specifically
struction of section 3. Sections 5, 10,11, .and rh'lst - ootion 13
to the class of landlords described in sectl'on 3; wh e ed
refers to other classes, showing that section 3 Wi; :s e
to ap’w all cases of persons holding uxllder others,
P‘Wﬁc{llff” class of landlords and tenants on‘.Y 3 vamcs before the

A fufther question was raised in tl?e first 1(1115 : B g
District Judge, viz., whether, supposing the docur



1879.

74 THE INDIAN LAW REPORTS. [VOL. Ii.

to be a pattd within the meaning of the Madras Act VIII of

Ramasion 1865, the proviso which is found at the end of section 11 would

v.
BHABKARA~
sAMrt,

not nullify its effect as regards the respondent, the ¢ su ”
of the grantor? There seems to be ground ffor the ccciesso'r
_that this proviso is not limited to cases where suits ' r;entw"
under the 8th, 9th, and 10th sections, although th o
ment ?f the 11th section refers to such suits, Thee 22:;::2%-
::::: 1:; “1In the‘z decision of suits involving disputes retra.rdicjg
rate rent which may be Prought before Collectorsb under
e :10::1,18; gfoirrldnll?, theTf;c:llowmg rules shall be observed,” and
es, ree of ,
suits, but it may be doubtful v:hezlh;::l ;E,E::ri t(v)vim;:y oo
\‘vaste }ands, is so confined. Then the provi;c» 1§ " s to
“Provided also, no pattds which may have be s o
any such landholder at rates lower than the rat e
such lands, or upon neighbourin ] ale upon

lan g lands of similar qualit
description, shall be binding upon his SUCCessor, gn?esl;sy s?:;g
?

gatta.shall have been bond fide granted for the er ti f
welling houses, factories, or other permanent buildi o, or fo
the other purposes mentioned in the proviso.” Iti “;gsx ot
suppose that the operation of this proviso \;vas i :;S (;fﬁc“lt b
confined to cases in which suits are brought unde:'l :er(l:tf(ixst; 2:

9;and it may be that it was i
; ntend
which come within the 8rd sectrildid Ry to all pattss

. If
assuming the respondent to be a successo e appellant,

. r withi .
of the proviso, would be placed in the dimcultymw}t;}iwhrf\eamg
his advocates at the first hearing before the Distric: J ll(;ducec:'

ict Judge o

Madura to take the o i i
! pposite view from that whj i

has take?n f:o-day, and to contend that this docurﬁ,ln:ls N
pattd within the meaning of the Madras Act, s, view w‘;?’shm)t .
up.held.by the Judge. Itis not, however, neces . e
this point, s gary to decide

On the whole, therefore, thei i

. le, , r Lordships are ini
th1|s appeal fails, and they will humbly idvise ;)ife: e
ath;m the decrees of the Court below, with costg

gents for the appellant : y ‘

B ppellant : Messrs. Gregory,

Agent for the respondent : Mr, H. Treasure

Majesty to

Rowcliffes and
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APPELLATE CIVIL.
Before Mr. Justice Kernan and Mr. Justice Muttusdmi Ayyar.

-

! MODATATHA (Arperzant), 157 DEFENDANT.*

Act X of 1871, See. 584— Construction—=>Second Appeal—Defendant.

" A defendant who obtains a judgment in his favor in the Court of First Instance,

and who, on appeal by the plaintiff, does not appear at the hoaring of tho appeal
or present a petition for a rehearing, may under Act X of 1877 present a second
appeal against the decree of the Lower Appelate Court.
THE appellanc was defendant in a suit in the Court of the
Subordinate Judge of North Malabar. The Subordinate Judge
made & decree in his favor, but on appeal by the plaintiff to the
District Court, he did not attend, and the case was heard ez parte
under Section 536 of Act X of 1877, and the decree in his favor
modified.

The appellant did not apply to the District Judge for a rehear-
ing under Section 560, bub presented a memorandum of second
appeal to the High Court. The question was raised whether he
was entiled to file an appeal from the decree of the Lower Appel-
late Court without first applying for a rehearing to the Lower
Appellate Court, or whether an appeal lay from an appellate
judgment & oz parte.”

The matter having been mentioned by the Registrar to the
Court, notice was directed to issue to the plaintiff to show cause
why the memorandum of appeal should not be received.

Mr. Shephard for first defendant .—Section 584 gives the right
of appeal from all decrees, and there js no provision of the present
code prohibiting an appeal from & judgment ez parte.  The late
code contained in Section 119 a prohibition against an appeal from
a dismissal of a suit for default of plaintiﬁ’, and decree ex parte
against defendaut. There is no provision in the present code
corresponding to Section 119. The cases Chidambara Pillai
v. Kaman (1), and Dévappa Setti . Ramanddha Bhatt (2), were
decisions nunder the late code. It was decided in Dévappa Setti v,
Rdmandidha Bhatt (2) that an application to rehear was necessary to
be made by a respondent in the Lower Appellate Court who had
not appeared there, and against whom the case was heard

* Admission Case No. 2 of 1878.
(1) 1 Mad. H. C. Rep., 189.
(2) 3 Mad. H. G, Rep,, 109.
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ex parte. Independent of the fact that it was under the late
code, it was practically overruled in Chinnappa Chetti v. Nadaraja
Pillai (1). In that case there was an application to rehear and
it was refused ; but it was not there decided that such applica-

Jtion to rehear was necessary before presenting an appeal, The

special appeal was admitted from the decree ex parte, the Court
holding that the provisions of Section 119 did not apply to a decree
ex parte in appeal. The Court also held that as the section under
which the dismissal (for default) of the appeal took place
(Section 346) contained no clause prohibiting an appeal, therefore
a special appeal was not prohibited. That decision in principle
applies to this case. Chapter 42 in Section 587 provides that
Chapter 41 shall apply, as far as may be, to appeals. Section 560
is in Chapter 41, and, if it was intended that there should be no
appeal from Appellate Courts’ ex parte decrees, exception would
most probably have been made for such g state of circumstances
in Section 584.

Under the new code either an appellant whose appeal is
dismissed for default, or a respondent against whom there ig
ez parte decree, may have a second
a rehearing under Section 560,

The plaintiff did not appear.

The Court delivered the following judgments :—

KERNAN, J.—The right of appeal to the High Court from all
decrees of the Lower Appellate Court is given in Chapter :2
Section 584, without any exception or restriction asptel th ’
parties to the record or to the circumstances y b e
appeal has been heard.

There is no prohibition,
against an appeal (on the grounds contem
584) by a defendant, as to whom the Lower A
& decree ex parte under Section 556, Cha
provides that Chapter 41 shall apply,
under Section 584.

Section 560 in Chapter 41 is clearly not in
way with Section 584 That section (860) provides th
fiefendant, who has been prevented from attending t} -
in the Lower Appellate Court by proved suﬂiciexi ¢ " oppea)
apply to that Court to have the case reheard, and tz::e,czljr)t’;

an
appeal without resorting to

nder which the

plated by Section
rpellate Court made
pter 42, Section 587,
as far as may be, to appeals

consistent in any

(1) 6 Mad. H. C, Rep,, 1.

express or implied, in the new code

-~
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ig authorized to rehear it on terms or otherwise as the Court
thinks fit.

1878,

Ex Parte

Such application is treated by the code, and rightly so, of such Mopauatis.

importance that an appeal against a refusal to rehear is given
by Section 588, cl. v.

The importance of a rehearing is obvious if the facts are in
dispute, inasmuch as, upon a hearing or rehearing in the Lower

~ Appellate Court, the evidence as to the facts, and the true result
~ of that evidence, is open to discussion and adjudication. Upon

a second appeal the weight of the evidence, or the true result,

" in fact, of that evidence, is not open to discussion, and the finding

of the Lower Appellate Court is, except perhaps under very
extraordinary circumstances, binding as to the facts found by

- the Lower Appellate Court. :

When facts are in dispute, it is therefore clear that a rehearing
under Section 560 may be essential to a defendant against whom
an ex parte decree in appeal has been passed. But the provisions
of Section 560 may be unnecessary to be resorted to by a

‘defendant ex parte, when the question in dispute is not one of

fact, bub"of law, on admitted facts or on documents. It may
be that the case is one upon which, from the amount involved,
each or either party may resolve to have the opinion of the
High Court, or it may be that one of the parties has confidence

in the judgment already given in favor of a party respondent

in the appeal, and may not think it desirable or convenient to
attend in the Court of Appeal. In such cases, and others that
might be mentioned, the application to rehear would be utterly
useless and could not properly or legally be made or complied
with, as the party should not have been prevented by any
sufficient cause from attending the hearing of the appeal.

Here then would be cases in which, if there was not a second
appeal, there would be no appeal against a decree of the Lower

Appellate Court even though there might be very suflicient

grounds under Section 584 for such appeal. The result would
manifestly be inconsistent with Section 584 and with Section
560. Giving therefore Section 560 its full effect, it does not
provide for the circumstances under which some cases may be
heard ex parte. Tt is limited to particular cases. In the present
case the first defendant does not appear to require a rehearing



‘ : VOL. IL] MADRAS SERIES, : 79
78 THE INDIAN LAW REPORTS, [VOL. II. .
1g7s.  on the facts. He does not offer any veason for not attending ) APPELLATE CIVIL.
Ex Panrz D€ appeal. In point gf fact his case does not

come within
MODALATHA,

: Before My. Justice Kernan amd M. Justice Forbes.
Sectton 360, but does come within Section 584 in point of law.

i87e. -

; ; ANARARAN KASMY (Deespass) Arwassaxs, . SSIDAMADATE | teo7e o
There may, perhaps, be some inconvenience cansed by the High AVULLA avp 2 oruzgs (Pramrizes) ResroNDEwTs.

Court hearing and determining the case on arguments and views <

not presented to the Lower Appellate ¢

the code we must look to the provisions
outside it.

Specific performance— Unpaid balance of Morigage.

ourt, but in COHStruing In a suit to coropel the defendant to advance Rupees 1,8(?0 or thereabouts to dtlio
(i intifts, the unpaid balapce of & sum of Rupees 3,000 which defendant agreed to

of it and not to reasons plaintiffs, the unp

advance on taortgage and for which a mortgage was execqted an‘d delivered to the
i i defendant : Held that the Court ought not to make & decvee for specific performance of
We will admit the memorandum of appeal. I
Myrrusimt Avvawr, J.~—1 am also of the

same opinion, The Advocate-General for the appellant.
all decrees passed in

Mr. J. H, 8. Branson for the respondents.
code or by any other

. . rom the judgment
law. Though Section 587 declares that Chapter 41 shal apply of 'flil: étmujbofK?;ZA(:S} aﬁi;a;o;lﬁ;:jeiily o

o s{fct.)n’d a{)peles as far as it may be applied, there is no JUDGHENT —This is’a .;uit fo eafupel the fobadant {0 advance
prohibition in that chapter of a first oy secord appeal, It Rupees 1 800‘ o hareahonis to he plaintifh, tho unpsid baiaace
may be a question whether au appeal does not lie even from an gfa, sum :)f Rupees 3,000 which defendant agreed to advance on
¢ parte judgment, the restriction contained in Seetion 119, Act ' :

5 i i : mortgage and for which a mortgage was executed and delivered
VIII of 1839, being omitted in the corresponding section of the to thi i fondant. g
present code (108}, but it is not now nec

; essary for us to decide Defendant set up as defence that he had advanced the full sum
that quest‘mn. 16 s truo that Section 560 cnables a 1“;SP0ﬂdenﬁ to the plaintifis. But the Munsif and the Lower Appellate
o move 10r u whearing when the appeal is heard er parte, Court both found that he had not advanced the full sum. The
brovided that ke con satisfactorily account for his mission to sum of Rupees 1,625 or thereabouts is still unadvanced to the
appear at the hez'zring-, but this section ig permissive and not plaintiffs.
pandatory. 1t is also true that an appeal is allowed from an The Munsif dismissed the suit on the ground that it was not

oraer refusing a ¥ ;
ga ’Ghemmlgé Eutl’ins may be, becanse the first & case in which specific performance should be granted of an
o the . X '

> et Appellate Court in questions of agreement to lend money on movtgage.

The Lower Appeltate Court reversed the decree of fhe Munsif
and ordered the defendant to pay to the plaintiffs the sum of
, " Rupees 1,625 and plaintifls’ costs in the Lower and Appellate
Shephard’s application and admiy the Ooz?rts. b

We do not agree with the District J udge. The Court ought not
to make a decree for specific performance of an agreement to
lend money on mortgage. Plaintiffs may obtain compensation
Or damages in & properly framed suit against the defendant for
breach of his contract, or they may redeem tMe mortgage on

Section 584 allows o second appeal from
eppeal unless otherwise provided in the

s S O“Q‘ht F -
rehearing or prefer a second appeal, §hb 1o seek &
I would allow Mr,
second appeal,

4 ppeal admiited,

* Bocond Appeal No. 464 of 1878, against the d%?f J. W. Reid, District

Judge of North Malabar, dated 26th February 187 tsing the decree of the
District Munsif of Kavay, dated 21e6 March 1877,
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payment of the sum due, if they wish t6 prevent the defendant
from assigning the mortgage. ’
We reverse the decree of the Lower Appellate Court but
without costs in the Appellate Court, as the defendant set u
a false defence of the advance of the full Rupees 3,000, D;,fendanl':,
ig to have his costs in this Court.
We vestore the decree of the Munsif,

APPELLATE CIVIL.

Before Sir Walter Morgan, Kt., Chief Justice, and My, Justice
Muttusdmi Ayydér,

RAMANADAN axp Two oruERS (PLAINTIFFS) APPELLANTS, v. SRINT
VASA MURTHI axp tae AGENT OF THE COURT oF W
(DzrrENDANTS) RESPONDENTS.* A

Hindu Law-—duthority of Zaminddr to grant lease—Madras Act VIII of 1865
See. 11, Rule IV >
Under the Hindu law the grantin
Un i g of a lease, though for a te i
within the scope of a Zamindér’s authority as manager and owner zlf"u:&;s - a‘mt
zawin.

dé,r'x, zu‘ul is, a8 suc'h, binding on his successor, unless, in the circumstances i
which it was made, it was otherwise than dond JSede s

The second proviso contained in Rule I
ot apply to a lease which is dond fide an: )vsaifd i:’diatir: ) eA::rVI'.II‘Iﬁ b, oo
as such, falhls under Rule I. This proviso does not amounté;o a r: 11 ndu o, fmd'
law regarding ordinary leases, but applies only to such leascs whpea' e H ndy
stances in which they are made they amount to a fraud upon :ﬁ i e
grantor’s successor as manager, or to alienations made for thI; ﬁerso:;::;;t"ff ':1;:,
fit of the

grantee and to the prejudice of the successor.
THE suit was brought to recover dam

: . { ages from defend
having ejected plaintiffs from 291 villages, part of the r;a:[ﬁ?dﬁo'ri
of Rfa,mnéd, before the expiration of a lease made by the 1&;
Zammdé,.r to the grandfather of the plaintiff, The Subord; e
Judge dismissed the suit with costs. Hdinate

The plaintiff appealed to the Hi
grounds — ppealed to the High Court on the following
1. The plaintiffs are entitled to the relief asked for, the lease

2

constituting a binding contract for th i
mengoned. ° torm thorein

* Regular Appeal No f 1877, agai |
‘ . , against the decree of G, H
Subordinate Judge of M3 dated 315t March 1877, Muthusémd Chotty,

-
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* 2. The possession of the plaintiff under the lease was wrong-
fully invaded by the defendants, who were liable to
damages for their wrongful acts.

3. There was no forfeiture and no surrender in this case as
found by the Subordinate J udge.
The Advocate-General for the Appellants.
The Government Pleader for the Second Respondent (defen-

" dant)..

-

" The Court (MoRGAN, C.J., and MUTTUSAMI Avvar, J.) deli-
vered the following

JUDGMENT.—This was a suit to rvecover compensation for the
defendants having unlawfully ejected the plaintiffs from certain

* villages forming part of the zamindéri of Ramnad. The plaint

sots forth that these villages were granted on a lease to the
plaintiffs’ grandfather on the 5th December 1862 for a term of 13

_years, and that upon the death of the lessor the Agent to the
" Court of Wards dispossessed them on the ground that the lease
*was not binding on the minor Zamindar. It was contended for

the defendants that the lease was invalid against the present
Zamindér,and that, upon thesecond defendant’s refusal to recognize
it, the son of the lessee voluntarily velinquished it. "The Subordi-
nate Judge of Madura held that the lease was not profitable to
the estate, and on that ground upheld the contention for the
defendants. The questions for our decisionare whether there was
a voluntary relinquishment of the lease, and whether, in the
circumstances in which it was granted, it is binding on the Court
of Wards.

As to the first question we are of opinion that the alleged relin-
quishment was anything but voluntary. The contention rests
mainly upon the omission on the part of the plaintiffs’ father to
resist and protest against his dispossession, but we think that
it was owing toa belief that such a proceeding would be
ineffectual. It is in evidence that, without any communication
with the lessee or reference to his wish, Mr. Lee-Warner put an

_end to the lease and directed the Tahsildar to take possession of

the plaint villages ; and the absence of opposition to such acts is,

_inour opinion, no evidence of a voluntary surrender. Having

regard to the net income derived from the villages during the

* unexpired portion of the lease, we fail to discover any motive for

1878.

RAMANADAN
'S
SRI‘NIVASA

MURTH&
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the cireumstances in which they are made\they amount 'to a ﬁva(;d 1878,
89 ‘ THE INDIAN LAW REPORTS. {VOL. 11, uffon the Zamindar’s power as manpager, or to a.hen.az?ns I?ihz RAy Andpax
o : ) € O e
t linguishment, and we therefore entirely concny for the personal benefit of the grantee and to the prejudic Sfxlugﬁa
w8, a voluntary relinguishment, ) successor, . . i
Timiniom in the ﬁndmg lof th: Court of First Instance that there wag no Any other construction would be at vm?% thhtthf nglfﬁz ]
x. such velinguishment. : . i t to be construed so as to r

Srl;;\;x::;:: Y Astothe second question, the Subordinate Judge is9wrong in . , il:zr;; ; i:;cml law 5 5o

holding that the lease is not binding upon the present Zamindgr, S N

the Hindu law the granting of a lease, tho As to the remark of the Court below that the lease has been
Under the Hindu law the g g 30,
Was an ach within the scope of the late Zaroindg

. it
v's authority g forfeited for hon-payment of rent after the c}ose of Fasli 1532; hze
1 owner of the zamindér in 1272 a.x;d 13, as guc}; would suflice to observe that the rent fell into arrears a
manager anc / 2 ) y U .y

ugh for a term, ,

binding on his suceessor, unless, in the circumsta,

was made, it was otherwise than bong fide.
Judge compares the npt income realized in 1283 and in 1284,
when the estate was under the management of the Court of
Wards, with the rent reserved in the leage in 1272, and, assum-
ing that the income in 1288 was also the income derived in 1272,
concludes that the transaction entailed op the zaminddr{ g losg
of income yanging from 85 to 45 per cent. per annym, This is
clearly a mistake, and the proper mode of finding whethey the lease
was fair or otherwise ought to have reference to the income
derived and the condition of the estate ab the date of dhe leage.

The document € sotg forth the rent derived by the late Zamin.
dér from 1262 to 1271 ; recites

The Subordinate

; and, in the abgence of
are false, we aye unable to
» In granting the lease set forth
ted otherwise than bond fide
Though the leage ig for a term,
50 unreasonably long as 4o raise
nd, under these cireumsta,nces,
petent to the Court of Wards {o
und that g, larger income can be
at eleven years aftep the lease hag

come to the conclusion that

and for the benefit of the estate,
the term of thirteen Years is not
& presumption of mala fides, a
we do not think that it is com
set aside the lease on the gro
derived under their manageme
been in force.

As to Rule 4, Section 11, Act VIII of 186
contained therein does not apply to a leg
us, which is bond fide and valid under the general Hindy law,
and as such falls under Rule I This Proviso does not amount to
a repeal of the Hindu law regarding ordinary leages

> 88 seems to
have been supposed, and 1t applies only to such leases when in

5, the second proviso
se like the one before

s

. L. unlawfnl cancelment of the lease by the defendants, and that this
nees in which it

circumstance distinguishes this case from the one cited by the
Subordinate dudge (1),

As to the amount of compensation mentioned in the I_ﬂamt

there is no dispute.

For the foregoing reasons we are of opinion that the judgment

appealed against should be reversed, and that the plaifxtiff's fu;e:
entitled to g Jjudgment for the amount clajmecﬂl in the plaint, wit
costs, ag Bgainst the estate of the minor Zamind4r.

PRIVY COUNCIL.

CHIDAMBARAM GHETTIAR asp ormsns (Derexpaxts) Arper-

LANTS, v. GAURL NACHIAR, Wivow or GAURI VALLARHA
TEVAR (Pusiymirs) Reseoxnent.

[On appeal from the High Court of Judicature at Madras.]

2 -ation i te—Death of
Partition yngyy the Hindu Law—Deelavatory order~—Separation in estatp
Plaintiff before finnl decrec,

In a suit brought by the younger of two Hindu br?t}fors agninst his G‘ld(?r }irggi::
for the Partition of langs belonging to an ancestral joint estate, am.l agmtn:ha o
defendanta, claiming gq encumbrancers or as absolute owners of portions o o o
lands under fitfeq derived from the pluintift’s father and oldle‘ brotthol; i O:d .
rocovery of the plaintift’s share of the said lands fro0d from tha.}?ﬁms N iy
those defendants, except in s far as such interests might be vali a; :tgi;l;l e
Dlaintiff under the Hindu Law, the Court passed an order t.a the cffe : ea but
property claimed wag partible, and that the plaintiff was cotitled to & moie ¥ bu

€] Cfutc;nho v. fouza, 1 Mad. H, C. Beps., 165.

* Present :—Sip § aMes W. Corerrg, Sir Barvgs Pracock, Sir MoxTAGUR E, Surrn,
and Sir Ropggy p, Corrien.

13
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was to be a partition of the estate into moictics, and m

84 ‘ THE INDIAN LAW REPORTS. [VOL. 11
dirceted that with a view to ascertain how far th¢ moicty awarded to the plaintift
was affected by the acts of the plaintiff’s father and elder brother, a  Commissioficr
should be appointed to investigate accounts and report thereon to the Cowrt, Before
the inquiry thus dirccted to be made was completed, and before
passed for the division of the property,
Passed by the Court was tantamount to

a final decrce wasg
the plaintiff died, Ileld, that the order

a declaratory decree dotermining that there

aking the brothers separato
in estato from its date, if they had not previously become so and, consequently

that the plaintiff’s interest in the property in suit would not ass to the defendant,

his ¢lder brother, us Joint estate by survivorship, hut to his own representatives

as
separate estate,

Appovicr v. Ruma :Sf/(l//u( Aiyaa(l) referred to and followed.
THIS was an appeal against a  decrec of the II;
Judieature at Madras, dated the 19th March 1875, substantially
affirming a deeree and Judgment of the District Court of Madura,
dated the 2nd April 1872,

The question raised by the appeal was
plaintiff®s suit which was brought ag:
a partition of lands belonging to the
against other defendants, w

gh Court of

as to whether the
ainst his elder brother for
estate of their father, and
ho alleged title to these lands under
sales and mortgages to them by the father and elder brother of
the plaintitt, for possession, should not upon the plaintiff’s death
without issue, before o final deeree had been pronounced in the
suit, have been dismissed by reason that at that date the
Proceedings in the suit had not, effected such a sever

between the brothers, as would prevent the
passing to the clde

ance of interest

share of the younger
r by right of survivorship,

The appeal was brought by
claimed as alienees or mortg.
suit,

Mr. Cowie, .c., and Mv. J. D). Mayne, for the
tended that the suit abated on the de
which there had been no deer

certain of the defendants who
agees of portions of the lands in

appellants, con-
ath of the plaintiff, prior to
ee for partition, or none which hound
the appellants,  The decree for partition which had been made in
the suit was not made till after the plaintiff’s death.
nothing in the present case to bring it within the law laid down
i Joynarain Givi v, Gresh Chunder Ayti(2).  Apart from the
decree finally passed, the plaintiff could have taken no measur
to enforce his claim against the appellants,

There wag

CSs

(1) 11 Moo, LA, 7.
{2) L.R., 5 Ind. Ap. 228, at p. 232; w. ¢. LL.R

» 4 Cale. 434, at pp, 437-438.

.
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*Mr. Leith, Q.c., and Mr. F. H. Bowring who appeared for the
respondent were not called on. . ’ .
Their Lordships’ judgment was delivered by

. - f a suit
+ 8ir JAMEs W. Couvint—This appeal arises out o

MADRAS SERIES. 85

1879,

CHIDAMBARAM
CHETTIAR
v.
GAuRi
NACHIAR.

auri Vallabha Tévar, the.
brought by the younger son of one Gauri Vallabha Tévar,

late Zamind4r of a dependent Zamindéri carved o‘u.t obf :h:u{:’nlgzlt'
Shiv;mgangn estate, against his elder bmthf\r and a'g,uns‘q( e
of persons who claimed to he either m.cuml’?“mcelxy. p-ndéri
absolute owners of different, villages comptised in the 4:!2;11 ther
under titles derived from either the father (,)r the :1(‘101 n:;.ition
of the plaintiff. 'The general nature of the suit was o-z (:'if(’s o
between the bro thers, and for the recovery of the plain l, X
freed from the interests claimed by the other defe.nd:mth., e: i)e'p
to the extent to which the alienations were valid agmln.: tlhfr;
under Hindu law. The litigation has now bee.n iy e(’lu?et : q(;nta—/
question whether and upon what terms the plmnt;lﬂ' ] 1erplte‘; n
tives are entitled to recover his moiety of the v.ﬂlnge. . af t‘he
from the third defendant Ramasémi Chetti, .and his n:cfwfy "(\)dlr\x;
village Minnittangudi from the fourth defendant I]mntliln( ¢
Chetti, These two defendants ave the P.rewnt al)ll)i a““-: Cowie
The facts were very clearly and ca,mhdly.st;\tml t}):,;, {)e:muse
in hig opening, and it is unnecessary to recapitulute (1; ,nless e
1t is admitted that the decree impeached must Sta-n u’n: is, that
appellants can succeed upon one ground. Th:ftlglfsﬂ w;thout
the plaintiff having died on the 28th of March o e
issue, the suit which was then pending Ought‘ ts ;ahad not
dismissed, inasmuch as the proceedings for a p‘alttl -:t between
then gone so far as to cffuct that severance of ];: o cl)lun:rer from
the brothers which would prevent the s.hare o'f t OT};‘ . f:l[owing
going over to the elder by right of Survlv?rshl}} r as they relate
is the history of the proceedings in the suit, SOt{L (i.sgues ttlod
to this question. In August 1871 the first of the el stituted a
in the cause, viz., *‘ whether the Pl'ol)ert'?’ Sued.f({l C(?:l»tible and
Zamindéxi, and if 50, whether it is partible o1 [ o)e,rt !
whether it is liable to all the incid.ents of lﬁilvgit:i%)gédueyi’n
Was tried separately, and was determined by ¢ 0-11 be herezfter
o judguient of the 24th of that mouth, which will b the cause
considered. He afterwards tried the other 1ss‘ues 1l'ntl e2nd ;>f
and disposed of them hy his judgment and decree of the



1879.
CHIDAMBARAM
CHETTIAR
v.

GAURE
NAcHIAR.
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April 1872.  On that occasion the point now relied upon was
first raised by a petition which bore date the day before, but
was not filed in Court until the 2nd of April of that year. On
that petition the Judge made the following order: «

The case
has been heard; oral judgment pronounced at the cl

ose of the

“hearing except in regard to details; and this day the Court

delivered its written judgment ; petition dismissed.” The present
appellants appealed against the decree of the 2nd April 1872, and
the second of their grounds of appeal is the following : « The
plaintiff died after the suit was brought, but before the decree
was written or signed or judgment delivered,” and thag «
these circumstances the suit ought to have been
partition could be made.”

On the 6th of January 1873 the High Court, befo
of the appeal, remanded the cause to the Civil
directions to try whether the partition was complete when the
plaintiff died, and when it became so; and also another issue,
In his finding upon the first issue dated the 14th April 1873,
the Judge said, “I am of opinion that the partition was complete,
i.e., that the brothers became divided in interest, at least on the
24th of August 1871, if not before. I regard that order as
equivalent to a decree for dissolution of partnership and for an

account. The shares were ascertained, and all that remained to
be done was to see what charges, if any,

properties, were good as against plaintiff, This was a question
between the plaintiff and the alienees alone, and first defendant
bad nothing to do with it.” The present appellants appealed
against that finding, but the High Court in its Jjudgment of the
5th of January 1874 expressed its concurrence in it. .

Their Lordships have to determine whether that finding was
not substantially right. Indoing this they dismiss from considers,.
tion, as of no weight, the suggestion that in the month of
February 1872, and before the written judgment of the 2nd of
April of that year was delivered, there had been an oral judgment
which would have effected a partition, or at least a severance of
interest between the brothers, had there hecn no such severance
previously. They proceed to consider the effect of the proceedings
of the 24th of August 1871 on the separate trial of the first issue.
The Judge then found that upon the evidence it was quite clear

under
dismissed, as no

re disposing
Judge, with

on any particular
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that the estate was in its nature partible, that the facts were

1879.

incontestible, and stated that the defendants’ vakils had given ¢, \parax

in their adhesion to the finding of the Court upon that issue.

. i The judgment then proceeded as follows: © That bei.ng 80, .if' is
also not, disputed that plaintiff is entitled to a moiety of the

property left by his father at his death, whatever that moiety
may be, subject to all charges then subsisting, and to such charges
as have been incurred subsequently, as are of sylch a character as
are recognized under Hindu law to be valid charges upon lf’he
estate, but to enable the Court to arrive at a correct con.clusw‘n
it is necessary to appoint a Commissioner with power to mvest.l-
gate the accounts, and the result will be submlbtefl for this
Court’s consideration.” It then states the points which are to
be referred to the Commissioners, all of which had reference to
the different mortgages or alienations relied upon by 1';he
defendants, other than the plaintiff’s brother, and to the question
of how far the mortgages had been discharged by the usufrucb-olf
the mortgage property. It then adds, “In accordance Wit

these obaervations an order will be prepared.” No . form'al
order or decree drawn up upon that judgment is to b.e found in
the record, but their Lordships arc by no means sa,hsﬁed.t}'lat
there may 1ot have been one. At all events they arc of opinion
that by this judgment there was a clear adjudication that the
Property was partible, and that the rights of the two br?thers
Were that each should have a moiety, and that the only ohject .Of
the subsequent proceedings in the suit was to ascertain how far
the share of the second brother, which had thus been declared to
be a moiety of cach village, was affected Ly the incumbrauccfs
and alienations of his father and his elder brother. That th}s
was the clear understanding and intention of the Judge, their
Lordships think, appears from the 11th and 19th paragraphs of
the judgment of the 2nd of April 1872. In the former he says,
“The Court in its proceedings of the 24th August 1871 ?elfl that
the estate in question was partible and subject to all the' ln.mdents
annexed to property among Hindus, and that t?w plaintiff was
entitled to 5 moiety of the property left by his father at his
death, whatever that moiety might be, subject to a,ll' charges
then Subsisting and to sucil charges as have been incurred
subsequently as are of such a character as are recognized under

CHETTIAR

GAURI
NACHIAR.
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1879.  Hindu law to be valid ch

Ciipasnsnan 19 he says, “ This suit has now come before me in
CHETTIAR

) CIVIL.
arges upon the estate” Ty, paragraph APPELLATE

another form,

. Before Mr. Justice Innes and Mr. Justice Forbes. ) 1879.
e the points Thave to-determine aro the conditions undor " KARIM (Finsr Devexpaxr) Areecrasy, ». MUHAMMAD KADAR Jumuar 5.
\(EIW'RI which plaintiff is entitled to recover a molety of hig ancestral « . (Prainrier) REsPONDENT.*
NACHIAR, i v e . S
' ‘property.”  He does not in any part of thig Judgment dea] with .
the question whether the brothers are to be declared seo

parate or

Pattd, right to enforce —Regular Suit.
as decided

attd is maintainable.
whether the property is partible. He treats all that A Regular Suit to enforce the acceptance of a patté is

by the former progecdings, and deals only with the question of IN this suit the plaintiff sought to obtau.x a dec:tee iiclljrzl}]ﬁ
the plaintiff’s right to recover his moiety of each village freeq that he was a landlord and first defendant his tcnzu;r I}VI e raes
from the incumbrances thereon, or some part of them. Tt is o meaning of clauses 1 and 3, Section 1, Madras Actﬁ‘ ] fenda,nt’,
be observed that there was no appeal against the Judgment of the " in respect of one acre of nanjah lan‘d,\ zmc} that firs ihe o
24th of August 1871 or its finding on the fivst issue ; was accordingly bound to pay plaintiff melw‘m'am onh e
the first defendant, the elder brother, seems to have thenceforwayq land.  Plaintitf further asked that first c‘letendant shou o
acquiesced in the decision. For these veasons theip Lordships are directed to accept a pattd from plaintiff and tcf e?lilecu;in‘t
of opinion that e Judgment of the 24th of August 1871 must be muchalka for Fasli 1285 (1875.76). Tt was.st&ted: int e Pd. X
taken to be equivalent to g declaratory decree determining that that on the 2nd March 1876 plaintiff gave notice to ‘ﬁrst df%;e& ;;1
there was to be 5 partition of the estate into moieties, an( making toaccept a patté from him and execute a muchalka fo.r F sbfl ' the,
the brothers Separate in estate from thag date, if they haq not that upon his refusal plaintiff filed a summary suit et(ze e
previously become so.  Tf that be so, the case, though % Collector to compel him to do so, and that first defendan lla:vti;’f
division of the property was not complete, falls denied before the Collector plaintifi’s title as landlord, p }‘:mh
principle of Appovier v. Rymg Subba Aiyan, (1), Was referred to g civil suit. The first defendar‘xt allefged l:; 8it :;
ground for the contention that upon the death of e plaintiff bought both the kudiwaram and mélwaram rfghts 1n tDe' tizzb
his interest passed to hig elder brother, ang not to hig own from plaintiff twenty years before date of suit. The Dis
representatives in the course of succession to scparate cstate ag Munsif decreed in favor of plaintiff as prayed for.

ascertained in the suit,

and that

¢ actugl
within the
and there i y,

Their Lordships will therefore humbly

. ; rged
The first defendant appealed, and in argument it was urge
advise Hep

Majesty to that the present suit could not be maintained in ﬂ.’e Ogi“gg‘;’lr
affirm the deeree under appeal and to dismisg thig appeal with Civil Courts. The Subordinate Judge o\tel‘l‘lﬂed this phjec
costs. and confirmed the decree of the Court of First Instance-h High

Appellanty’ Agents : Messrs. Gregory, Rowcliﬁ'es and Raayle. The first defendant preferred a second appeal to the g
Respondents’ Agents : Messrs. Talbot and Tasker,

Court on the grounds among others—— '

That theiresent,suit wba.s not sustain?‘blfa, being bl't)u%:’l: f:;-
deelare the plaintiff a landlord within the m?;m : !
Madras Act VIII of 1865, and to comgel the exe ajnbefo
Pattd and muchalka which would be in the nature of a

new agreement.
D e . .
* 8econd Appeal No. 409 of 1878, against the decree of A.'Ann:ha:.m;; i!;:oiim&t:
Judge of Tinnevelly, dated 31t Januery 1878, ;;onﬁrmmg R
District Munsif of Tinnevelly, dated 27th June 1877..

(1) 11 Moo. L.A., 75,
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That the Court below had no jurisdiction to make a decrce
for exchange of patt4 and muchalka under the provisions
of Section 87 of the said Act.

C. Rimackandra Row Seib for the appellant.
T. Rime Raw for the respondent.
< JUDGMENT :—In this case,

while we considered the decree
right in other respects, we reserved the question whether a
regular suit could be maintained to enforce the acceptance of a
patté. .

In Section 3, Madras Act VIII of 1865, landlords of the
description therein enumerated are required in positive terms to
enter into written engagements with their tenants, If, therefore,
the action of the tenant precludes the landlord from doing what
the law enjoins upon him, and without which he is disabled from
making use of many of the summary remedies under the Act,
he will have his right of action to compel the tenant to do that
which will enable the landlord to conform to the law, unless
such right of action is taken away by other provisions of the law.

We have not been referred to any such provision. Section 7
of this Act is no bar to the vight of suit, as a suit to enforce
acceptance of a pattd is not a suit to enforce the terms of a
tenancy, but a suit to compel the defendant to agree to terms; and
even were it so, the plaintiff having tendered g pa,tt:i would not
be disabled by that section from bringing his action,

Section 87 requires the Courts in re
of rent to be guided by the provisions
places no explicit restriction upon the institution of other suits
between landlord and tenant for the enforcement
tive rights. In the recognition of the jurisdiction of the Regular
Courts over suits for arrears of rent or revenuye which oceyrg in
the early part of the section, it may perhaps be doubteq whether
there is not an implied exclusion of the Jurisdiction of the

gular suits regarding rates
of Act VIII of 1865, but

of their respec-

. . | Regular
Courts over other suits which may be instituteq Summarily
under the Act. The concluding part of the section however

shows that no such exclusion could have been intended, because
a class of suits is there recognized as cognizable which undey
such interpretation would not be so.

The language of Section 9 also appears to be merely permissive
of the right of the landlord to adopt the summary remedy and
not to shut him out from the remedy by regular suit, The

{
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remedy by summary suit was originally given as an alternative  1879.

e

remedy (see as to this Gopdlasimi Mydali v. Mukki Gop‘f’l KA;I'"
Agyar) (1), and there is nothing to show that the landlord 1? MonaMMAD
debarred  the reme dy by regular suit in.such a} case as that Eams.
before us. The second appeal will be dismissed with costs.

PRIVY COUNCIL.

. . e
RAMAS MI ATYAN AND OTHERS (DEFENDANTS) versus VENKATA rl sge

R .MAIYAN qlias CHIDAMBARATYAN (PrLaAINTIFF). ?g?% 48;, 9j J&
[On appeal from the High Court of J udicature at Médl"as.] ’ 14,
Hindu law~—~Adoption hy widow—dgreement by natm:al Sfather restricting s0w's
intovest in the inkeritance of his adoptive father. . t
The natural father of a boy whom the widew of a deceased Hxndtftirﬁz:s::thz
2dopt as a son to her husband, entered inte a written agreement Wi

; i tive father :
 effect that the boy shonld inherit only a third of the property of his adopti

ification when
Held, that the agrecment was not void, but was at least capable of ratification

the adopted son became of age. cexred to
Chitko Raghunath Rajadiksh v. Janaki and others (2), re .

THIS was an appeal against a decree of the ngh. Couf't oaf
Judicature at Madras, dated the 24th January 1877, reversing
decree of the District Court of Trichinopoly, dated 15th Jangar{
1875." The defendants were the appellants, . a?dw the ;eSp‘;I‘;i: x;f
the plaintiff in the original suit. T}.1e plaintiff s.ul; asasémi’s
one Rangasami, by virtue of an adoptxo.n mad-e b). Rang £ the
widow after his death, to set aside various d-lspoSI;ﬁns defend-
property made by the widow before the adoptlon.' ! e o the
ants were the widow and various persons who claimed un
disputed transactions. . <A

II‘Iei ther the adoption mor the transactions in é;p}lllt; ;V:::
denied. The defence set up was that the plmntlrittei agree-
adopted by the widow upon the faith of an express wactions o
ment by his natural father that none of the tl':;lst this agree-
sought to be set aside were to be disputed, a,n.d . ﬁ.ah. lfgnine
ment had been ratified in writing by the plaints (l)[f?‘:ee
years after his adoption and two years after he came ge.

(1) 7 Madras H. C. Rep., 312. '
* Present :—ir James W. CoLVILE, Sir BARNES PEACOCK,
and Sir Roszar P. COLLIER.

(2) 11 Bom. IL.CLT3., 199. 14

Sir MosTacue E, Syitn,
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1879, The District Judge of Trichinopoly dismissed the suit, holding
Rimasimr  that the plaintiff was estopped by the ratification executed by
ATAN hLim after he came of age. The High Court reversed the decree

VeNKATARAM- of the District J udge on the ground that the agreement entered
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Debea v. Jadubnarain 1%01/ (1); Gobindo Nuth Roy v. Rem  1879.
Kanay Chowdhry (2); Rajah Vellanki Venkata Krishna Row piussin
v. Venkata Rama Lakshmi Narsayye (3); Chowdry Pudum A’I’“N

. Singh va Kooer Ooday Singh (4).

VENEATARAM-

into by the plaintiff’s father on giving him in adoption was
inoperative, and that the plaintif was not bound by his own
ratification since it was given without a full knowledge of the
circumstances, The facts of the case are fully stated in their
Lordships’ judgment.

Mr. Leith, q.c., and Mr. J. D. Mayne who appeared for the
appellants contended that the plaintiff’s natural father was
competent to deal on behalf of his son and to enter into a valid
agreement restricting the interest which his son would take
upon his adoption in the inheritance of his adoptive father. There
was nothing in Hindu law to invalidate such an agreement. The
adoption had taken place on the terms of that agrecment. If
the agreement were set aside it would be impossible to restore
the parties to the position in which they were before the adoption.
It was a fallacy to argue that at the time of the agreement
the plaintiff had rights out of which his father contracted him.
What rights he got, he got under his father’s agreement. Possibly,
if he had thereby been deprived of all benefit under the adoption,
the agreement might not have been valid. The effect of the
agreement was to stipulate that the acts of the widow, whether
regular or not, should not be questioned. The agreement had in
fact been ratified by the plaintiff after he came of age.

Mr. Oowie, Q.c., and Mr. Grakam for the respondent, contended
that under the circamstances of the case the plaintiff’s father was
not competent to renounce the rights of the son whom he was
giving in adoption; and that the alleged ratification by the
plaintiff was made shortly after he came of age and in ignorance
of facts which were fraudulently concealed from him,

Mr. Leith replied.

The following cases were referred to in the course of the
argutnent :—Chitko  Ragunath  Rejadiksh v, Janaki and
others (1 ;Vinayak Narayan Jog v. Govindra Chintaman, Jog (2)
Bamundoss Mookerjea v. Mussamut Tarinee (3); Radhamonee

(1) 11 Bom. H.C.R., 199.
(2) 6 Bom. I.C.R., 224.
(3) 7 Mou. LA, 169,

Their Lordships took time to consider their judgment which .
was delivered by

Sir RoBERT P. CoLLiER.—The facts of this case material to its
decision are as follows :—

Rangasfmi Aiyan was the youngest o.f th'ree brothers ofE; 83,
joint Hindu family. The eldest brother died in the year 1858,
leaving a widow named Thayammél. On his death t-he ;WC:
_remaining brothers made a partition of the property to. which ‘t ey
were entitled. The second brother died in 1860, leaving a widow
named Lakshmiamm4l. Rangasémi had a wife, the daughter
of his cousin Ramasémi, who was the brother of Thayammél.
Rangasémi, having no children, on the 19th of January 1861
executed the following document :—

‘“ Agreement executed on the 19th January 1861 13y me, R.anga-
sémi Aiyﬁn, son of Subbaiyan, residing at Minakshlpu.ram,. in the
Trichinopoly Taluk, while in the possession of sou.n(?. mind, in favpx:
of Ramasdmi Aiyan, son of Anantakrishnaiyan, residing at Kulumani

" in the said taluk, to wit :—

“Tn the villages of Minakshipuram aforesaid, Gouripuram, Tirup-
pulatturai, Analai, Rangachchipuram, Elumanur, Antamz.x.llur, Amman-
gudi, Kulumani, Mulangudi, Tachchagudi, and Kottajctal, I hold some
property. Besides, in respect of the moveable and 1u.1moveabl‘<;.pro-
perty standing in the names of Lakshmiammal, the w1d-on of 1;v:.f-
nadhaiyan, my elder brother, and others, I brought a su.lt 1!% No. :
1860 on the file of the Civil Court, which is now pe.ndmg"m appea
before the Sadr Court. My present state of healty s, howeve'r, t(()lo
bad to permit me to manage and take care of the said (last-menltllone )
property, as well as the said (first-mentioned) house-ground, ousesc{
cattle, &c. Besides, I have no issue, and have consequently adop:flal
your son Krishnasimi this day according to law. You shi (i
therefore, yourself manage the affairs of .all the moveabtt.a; :2
immoveable property, &c., except three cheis of land conmstituting

(1) S.D.A. (Bengal), 1855, p- 139.
(2) 2¢ W.R, 183.

(3) L.R. 4 Ind. Ap,, 1.

(4) 12 Moo. I. A., 350.

AIYAN.
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two shares in the village of Kulumani, which I have given away to my

Bhuasiun  ©lder sister Tangammsl, as manjakani (land granted for expenses),

AIYAN
U,

pay the Government revenue, &e., assessed thereon, render the neces-

‘ENEATARAN. BATY assistance in the interests of the said suit, and maintain my

AIYAN,

adopted son aforesaid. Besides, you should deliver up to the two persons -
aforesaid so soon as my said adopted son attained his age, all the said
moveable and immoveable property, and all the other property save
such as might have been legitimately expended till then. Further-
more, you should administer the charity of distributing boiled rice, &e.,
at my house in the village of Minakshipuram, and by applying there-
for the incomes derivable from the wet and dry lands of that village
left after paying the expenses, Government revenue, &e., keep an
account of receipts and disbursements in that matter, and you should
get Krishnasfmi, my adopted son aforesaid, after he attained his age,
and Lokambal my wife, these two to administer these charities in
perpetuity, and in a manner allowing no scope for any shortcomings.

“You should also, while thus acting, and until my son attained hig
age, look after the duties of the office of manager, which I hold in my
name with respect to the Tiruppulatturai pagoda.

“To this effect, I, Rangasimi Aiyan, execute the agreement
favor of Ramasimi Aiyan.” ,

In pursuance of this instrument the child therein mentioned

was adopted, and Ramasdmi undertook the mana
estate.

in

gement of the

On the 9th of February 1861 Rangasémi executed the

following document, which is termed in the record a muktiar-
nama :—

¢ Muktiarndma (general power of attorney) executed on the 9th
February 1861 by Rangasémi Aiyan, son of Subbaiyan, residing at
Minakshipuram, in the Trichinopoly Taluk, in favor of Rémasémi
Aiyan, son of Anantakrishnaiyan, residing in the village of Kulumani,
in the said taluk, to wit:-—At present the state of my health is not
satisfactory, and I have no issue. Besides, for the management of my
own immoveable property which I am in the enjoyment of, for the
conduct of the suit which I brought in No. 5 of 1860 on the file of the
Civil Court against Lakshmiammél, the widow of Visvanadhaiyan,
my elder brother, touching certain property, and which I have now
brought on appeal in No. 25 of the same year, on the file of the Sadr
Court, and for the looking after of my ad-pted son, Krishnasémi,
minor, my wife and myself, I have no friend to look up to but yourself.
You should therefore look after us as mentioned above, and hold all
Iny property according to your pleasure and manage the same. If the

el
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said Sadr Appeal No. 25 should also terminate against me, you should
take upon yourself and manage the dry and- wet land forming the 11
pangus (shares) in the village of Minakshipuram, the 4 pangus (shares)

1879,

RAMasinn
AlyaN

in Analai‘ 1 pangu (share) in Tiruppilatturai, and 1 pangu (share) in VENKAZ:;R o

" Tachchan gudi, 1 house-ground in Kulumani, out of the property in my
Possession, and, without concern in the profit or loss therefrom arising, *
make the same over to my adopted son after he attained his majority.
Besides, as T have consented to Thayammdl, the widow of my elder
?)rother, Venkataramaiyan, making an adoption, which she is attempt-
mg to do in accordance with the authority given by my elder brother
aforesaid, you should get my wife to give up out of our property to
the said Amm4] (lady) the one-third share of my elder brother afore-
said, a dwelling-house, 1 Machchupatti house-ground, cattle, ploughs,
&ec., all in a group, with liberty to alienate the same by sale and to
appropriate the same according to her own pleasure. The remaining
lands you should get my wife to dispose of by sale, &c., in satisfaction
of the debts contracted by me for the family expenses and for the costs
of the said suit, and clear off my debts in full. Your are at liberty
yourself to demand and recover the sundry debts due to me. All prior

documents of any kind whatsoever referring to the above subject shall

become null. I have thus with my full consent executed to you this
muktiarnima (general power of attorney).”

The High Court of Madras, of whose judgment some notes,
obviously very imperfect, are to be found in the record, appear to

- have treated this document, which was not registered, as open to

much suspicion. It may be, but inasmuch as it has been found
to be genuine by the Lower Court, before which some of the
attesting witnesses were called, while no evidence directly
imPeaChing it was produced, their Lordships find no sufficient
grounds for disbelieving its execution, or setting it -aside as
invalid.

Rangasémi died in 1871, not long after the execution of
this document, but the precise date of his death does not appear.

On the 10th June 1862 the widow of Rangasdmi, Lokambal,
assuming to gac under the directions of the muktiarnima,
executed a release to Thayamm4l of what may be described in
general terms as one-third of the family property.

On the 23rd June of 1862 Lokambal, assuming to act under
the same authority, executed three deeds of sale, to one Vama-
naiyan, of what may be described in general terms as another

AIYAN,
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y foradvances alleged to have been m
to her for the payment of her husband’s debts,

It appears that the property conveyed to Thiyamm4l found
its way, after some Interval, into the hands of her.brother,
Rémasémi, and that by the last three deeds
conveyed the property to which they refer to Rémasdmi, her
father, who admits the sale to the nominal purchaser to have
been benamee for him, alleging that he paid the consideration
money, and that it wag appropriated to the payment of the debts
of Rangasimi. Almost immediately after the execution of these
deeds the adopted son died.

Thereupon the widow proceeded to make a new g
under authority from her hushand (as
with this object entered into the followi
Mutturamaian for the adoption or his so
this suit.

‘ Agreement executed on the 23rd Anj of Dundhubhi,
to the 5th July 1862, by Mutturamaiyan, son of Venka
at Dikshasamudram, otherwise known as Mulla
Taluk, in the Combaconum district, in favor of Lokambalammz’d,
the widow of Rangasimi Aiyan, rosiding at Minakshiammalpura.m,
in the Trichinopoly Taluk, in the Trichinopoly district, and Rémasimi
Aiyan, the authorized agent of the said Rangasfmi Aiyan, to wit :—

‘ Afterentering into a partition, the said Rangasimi Aiyan adopted
Krishnasimi, a minor, and died some time afterwards; and, some
time after this, Krishnasimi also died. Thereupon, with 5 view to
the fulfilment of the said Rangasimi Aiyan’s wish to make an
adoption, I gave my son, Chidambaram  aligs Venk
adoption to the said Lokambalammal according
consent. Excluding the sales of property made
satisfaction of the debts contracted by the said
and the absolute disposition of property made in fg
the widow of Venkataramaiyan, his elder brother, for her share, all
of which took place so far back as during the lifetime of the said
minor, Krishnasimi,the said Lokambalammdl is noy possessed and
in the enjoyment of 11 pangus (shares) of wet lang and the wet and
dry samudiyams appertaining thereto in Minakshiammélpuram afore-
said, setting aside the house-ground of Muttulinga, Mudeliar and the
Patti manai lying to the west of it, of one pangu (share) of wet lands
and the samudiyams thereto appertaining in Tirupilattorai, setting
aside the house-ground of Pannaj Seturaiyar, of one of the house-

one-third of the propert ade

doption
is now conceded), and
bg agreement with one
B, who is the plaintiffin

corresponding
iyan, residing
kudi in the Trivadi

atariman, in
to law with my full
to third partiesin
Rangasimi Aiyan,
vor of Thyammal,

Lokambal in effect '
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grounds which fell to his share in the agr‘aharamfoé tl}ieha‘;i?(igie
onKquma.ni, of one pangu (share) in t}xe Ylllage oA la("‘ CW o the,
and of four pangus (shares) in the village ?f na axt, b
samudiyams thereto appertaining. Beyond this property

eeing,
in her possession, the said Ammél (lady) bas no property. Agreeing

therefore, to my begotten son Chidambal-mn‘ alias Ze-nkamr?;m;;
who is the minor adopted son above mentlo.ned, ftelnli aIt)tained
Dossession of the said property, which now TOMAINS, Qier said son
his majority, I have, with my full consent, :glyen m;; o
in adoption. T have therefore executed to you this agree?l rights until
that you alone, who are henceforth entitled .to all sortsd o . ni tont. to
the adopted son aforesaid should attain lis age, ﬁll_ wholuld Took
solemnize hisg wedding, and other auspicious ceremomesi sther s not
after the said adopted son and the said property; that, whe who is the
there is more property, neither I nor my begotten 'son,‘ itlo-bo he
adopted son above mentioned, have any sort of claim or

Same, or to their enjoyment.

113 S' d n] T Y
1211 UTTURAMAIYAN.

It is in evidence that Mutturamaiyan was informed that t‘:’}i:
thirds of the property had been alienated, and was ?1}0“17:(1 o
muktearndma and the four deeds which have been 1eher trans-
Thus, if not distinctly informed of the tru.e nature of 't “e N
actions, he was at the least put upon inquiry respectml;ractise d’
it is not alleged, much less proved, that any fraud W]?St}ll e
upon him, and on his being called as a wibness byb 0n irlz)duced
10 question was put to him suggesting that he: had . f;cealment.
to make this agreement by any misrepresentation o; c e o that
Their Lordships, therefore, feel themselves bou-nd 0 athe under-
the father consented to give his son in adoptnorl1 O:; of the late
standing that he would inherit only about one-t u; ¢ to inquire
Rangasimi’s property, being aware or I}Ot cagl fb The legal
how the remaining two-thirds had been dlSPose hor.ea,fter. The
effect of this proceeding will be dealt wi tlh t'mee is found by
plaintiff, shortly after he became of age, which &1 (dated 4th
both Courts to have been in 1869, executed . 16&:; of all or
October 1869) to Naganadien, a son of Réamasémi,

i 3 years, at a
* almost all the lands to which he was entitled, for 13 years,

; lessee
swamibhogam »’ rent of Rupees 150 Pex: ﬁ'an:::;n ili:h:doptive
further undertaking to maintain the plainti
mother,

1879.
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Kulumani, which you have continued to hold in full right. These I, i 1379, 7
—*———1879. This lease, which put him entirely 1n. th? power of Rimasgmi’s having attained my majority, got from you, and jcook charge of tl}e Riaas {an
Rimasiyr SO0, OF, in other words, of R4masimi himself, and which he said property just as they wore in accordance with the above said - Arvay
ATIAY - certainly ought not to have been induced or even allowed to
k22

arrangements ; and in 1869 I leased the said lands to Naganadhaiyan

v
Vexgarand -
Venkararin- execute, he some time afterwards very naturally desired to st

ATTAN. aside, and, his adoptive family insisting on maintaining it, he left :

" his adoptive mother’s house, married, and went tolive
of his wife’s father.
adoptive mother’

atthehouse
Although he returned once op more to his

s house, it was when he was living in the house

of his wife’s father and surrounded by her relations that he

executed, on the 19th August 1871, the agreement, on the

validity of which the case chiefly depends.
This agreement is as follows :—

‘“ Agreement executed on the 19th August 1871, corresponding to
the 5th Avani of Prajotpatti, to Lokambalammaél, the widow of
Rangaézimi Aiyan, cultivator, residing in the village of Minakshipu-
ram, in the Trichinopoly Taluk, by Chidambaram, alfas Venkatarém-
aiyan, tho adopted son of the said lady, cultivator, residing atlthe said
place, to wit :— .

“Out of the wet and dry lands, topes, house-grounds, Purchases,
and other landed property which came to the share of your said hushband
on partition as his own property in the village of Minakshipuram,
Gouripuram, Analai, Rangachchipuram, Tiruppilatturai, Andanallur,
Amnumgudi, Kulumani, Mulangudi, Tachchangudi, and Kottattai, the
following being excluded, z.e., the landed Property which, by virtue
of a muktiarndma granted by your said husband in the name of your
futher, Rémasdmi Aiyan, on the 4th February 1861, before ever I
was adopted by you, and of an agreement granted in conformity
therewith to you and your father, Rdmasami Aiyan, by my natural
father, I.Iémuvaiyan, on the 6th July 1862, you gave away on the
10th and 23rd June 1862, in obedience to the orders of your said
husband, Rangasdmi Aiyan, deceased, partly under an agreement
to Thayammdl, the widow of his elder brother, Venkatardmaiyan,
with power to sell, and partly under deeds of absolute sale, in favor
of Kulumani Vamanaiyan in satisfaction of the debts contracted by
your husband, Rangasfmi Aiyzn, and which your fa‘fher Ré.maséa%li
Aiyan had cleared with his own funds; there still remain 8 pangus in
the village of Minakshipuram, after deducting the 3 pangus lolst
owing to the railway out of the 11 pangus had there, 4 pangus in
Analai, 1 pangu in Tiruppilatturai, 1 pangu in Tachchangudi,
and 30 feet of a house-ground to the east of Chelamaiyan’s house-
ground in the northern row in the Suryavastu Agrahdram of

fora swémibhogam (ready money rent), and got the registry transferred ~ arves.

accordingly. Of these lands I gave your father, .Rémas&ml lz(l)lyarﬁi
6 pangus in the village of Minakshipuram, measuring acres a;‘es
dec. 8, and 1 pangu in the village of Tachchangudi, measu;-mg oes
3 and dec. 35 ; in all, measuring acres 13 and dec,. 43 of land, toge e‘x
with the dry and wet lands and all other samudéyams tl'lereto aI')I;(:(;
taining, and a house-ground in the village of Kul.ufnanl, as p(;l tho
descriptive statement of lands contained in the additional paper efsed
annexed, and got in exchange acres 14 and dec. 3,0 o.f la'nd, c(;m;inthe
in the 5:% pangus purchased by the said Ramasimi Aiyan fr -
seid Thayammal and Vamanaiyan under a deed and a.n afreelixllla ;
t.e., 212 pangus in the village of Analai, .and 23 pangus in t ]‘13 v ifh
of Rangachchipuram, including Pudutiruttukattalai, tf)g'.et e:;'l wtO
the wet and dry lands and all other samudéyams. uppertal'nmg ef'(;a R
as also 32 feet of a house-ground where Pannai 'Setuvalyan resi is,
and which belongs to the said Ramasimi Aiyan, in the Surya\lrlasa ea.
Agrahdram of the village of Tiruppilatturai., and 24 fee.t of' a ;:zn;
ground purchased under a deed by the said Ramasimi Aiyan '
Manamettu Chetti in the western row of the Agx:ahéram, runnulxlg
north to soutix, in the Garudavasakam of the said v111ag.e,. as per t e'
descriptive statement of lands contained in the .addltlonal pa.pexl
hereto annexed. N otwithstanding all this, I have. glve.n yf)u for y011n
waintenance for life, in consideration of your feeling it dlsag:eeab. ; i
to live with me, the 23 pangus which I got in exchange as a o.res;zlx1e
in-the said village of Rangachchipuram, and 2 of the pa}lllgus iltlll1 e
village of Minakshipuram, making in all 4§ pangus, toget er VtV o
wet and dry lands and all other samuddyams theret.o apper'a : li
You shall therefore enjoy the said lands for your life, paying
Government revenue assessed thereon, and fiefray}ng the ‘ZXP‘;D:}?:
of your maintenance, vows and other ceremonies, with the aid o
incomes thereof. The said lands should revert to .me upon gou:
death. You should not subject the said lands, which ha:ﬁer v:ize
allowed to you, to hypothecation, mortgage, or sale, or o X
encumber or alienate them. For myself, I agree that,1 1na:mu'cth0z:
the lands which I enjoy were derived from you, I shal lno Wlther-
Your written consent subject them to hypothecation or sale, or o . )
Wise encumber or alienate them. As regards any property other than
what has come to you and me under this document, ;,;ld the landed
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Dl Lo .
- property” Pagsed BF you under sale and agreement in ob
~ the orders of your hushand, I have no claim, interest, or title. As

‘the west of the Mattupadai (cattle pass). Thus I b

(VOL. IIL.
edience o

regards the 2 pangus I am entitled to en
death in the village of Minakshipuram,
Mettupadugai dry land appertaining thereto, out of th

joy by reversion on your

ave executed this
agreement.

“The lands, &c., of the village of Elamanur are included in the
deed of sale you exccuted in favor of the said Vamanaiyan.

. - ‘
“(Signed)  CurpaMBARaw, aligs VENKATARAMATYAN.”

A schedule is appended, specifying in detail the properties to
which the mother and son are respectively entitled.

In the year 1873 the plaintiff instituted a suit against the
present defendants, which was by a lamentable miscarriage of
Jjustice dismissed on the ground that he declared himself to be
17 years old, and ought until he was 18 to have sued by his
guardian,

Whereupon he instituted the present suit by
first in forma Ppavperis,but was not allowed to reta
in his appeal to the High Court.

The suit is against Lokambal, Rémasgémi, Naganadha
of Rimasémi, and lessee under the deed of
Thayammél and Manajyan alias Vaidialigaian,
a defendant at his own request,

The plaint, which is informal and obscure, in substanee seeks
to set aside all the alienations of the adoptive father’s property
which have been described, and claims a]} the property ; from
the whole of which, even so much as the defendants admit the
plaintiff to have been entitled to, he declayes bimself to have been
ousted. The defendants maintain the genuineness and validity

of the transactions which have been described, insist on the deed

of 19th August 1871 being binding on the plaintiff as a family
settlement, and deny his dispossession of so much as he was
entitled to under it.

The District Judge dismissed the suit, on the ground that the

his guardian, at
in that charactepr

(son
Octbber 1869),

who was made

agreement of August 1871, which he treats as a final adjustment

of the family disputes, was executed by the plaintiff two years
after he became of age, was not obtained by fraud or coercion,
and was consequently binding on him.

I shall take the,share of ;
e tract lying to

4//
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“This judgment was reversed by the High

1879,

which do not very distinctly appear. That Court appears t0 g iuasinr

have considered the agreement of the plaintiff’s natural father

i is adoptive father’s, that he was
pmg—,‘;r;yto“;};c:sig:ih: :?en};;ions Iﬁade before his adoption as
.:::ilineg been fraudulent and void aga,i.nst him., and f,hat the
agreement of August 1871 was not bindl{lg on hl.IIl, having l?een
e;ecuted by him without a full explanation having beer; glvhe;;
to him of his rights. They appear also to ha,\fz trea Z e
allegation, of which he himself gave some evz ;I;F(;’ed o
dispossession from the whole of tl;e.pmé’e.r:ly t?i esscﬁedllslle t’o his

p him all the property claimed 1 '
g;:iltf:, tt(;lat is, all his zdoll))tive father’s property, -togithe;' X;Zg
(as is asserted by the appellants) more property W(ll“‘zh f?l: & The
by a supplemental schedule which he was allowed to .
present appeal is from this judgment. e et

Some of the circumstances of this case are pecultl;:zl.f v
adopted son became his father’s heir ; on the de{l); ) Onot of her
after that of his father, the widow became the ‘ e:)r, the act of
late husbzmci but of the adopted son. Whethe;lh ); ot oot
adopting another son she in point of law dlvest:e ;r o nicety,
estate in favor of the second son may be' a question ; -s:he patural
on which their Lordships give no opimorf. I‘?OWu :;e ol or pert
father can by agreement before the adoption 1ego e s of g,
of his son’s rights, so as to bind that son Whend ew o diffieulty
is also a question not altogether unattem-led-ksh v. Janaks (1)
although the case of Chitko Raghunath Roja t@ : th;, thor that
certainly decides that an agreement on the part : torest of tho
his son’s interest shall be postponed to the 1.1 eLmdshi ik
widow is valid and binding. In this case then}'l :.turaﬁ father
it enough to decide that the agreem.ent of the e Toast
which has been set out was not void, but }Va»s,e The mair;
capable of ratification when his son became }f’ agh;ther tho son
question in the cause is therefore reduced to t :nsl, Wthe - anmer in
did or did not validly ratify it. Unquestionably

(1) 11 Bom. H.C. Reps., 199.

AlIvax

U
t his adoption to have been void in law in as far as it relin- Veszarards-
“at his a L. i
quished on behalf of the plaintiff his right to any part of the

AIYAN.
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.thai the instrument of 1871 had been executed

102 THE INDIAN LAW REPORTS. (VoL. JTIL.

which Rémasdmi contrived to get into his hands two-thirds-of
partly through his daughter and
pattly through his sister, raises a very strong suspicion, to say the
least, of unfair dealing against him ; and if it had been shown

by the plaintiff
under his influence (as probably the lease of October 1869 was)
it would be properly set aside. It must be borne in wind,
however, that the plaintiff when he executed it had been of age
two years, that he was sufficiently alive to his rights to be aware
that the lease of 1869 was injurious to him, and to desire to set
it aside, that he was residing with his w
would appear to that of his
executing the instrument he
family,

ife’s family, strangers it
adoptive mother, and that before
consulted members of his wife’s
upon whose advice he acted. Tt may be further observed
that in a subsequent suit the plaintiff, about 12 months after,

stated that he enjoyed the property of his adoptive father under
this agreement,

Such being the evidence, and the Subordinate Judge, who had
the advantage of hearing the witnesses, having found in favor of
the validity of thig document, their Lordships have come to the
conclusion that there are no sufficient grounds for setting it aside.
The main question being thus disposed of, two subsidiary
(uestions remain to be noticed

It was the plaintiff’s case, supported by some evidence, that he
had never been allowed to take possession of any part of his
adoptive father’s property, while there was evidence on the other
side that he had taken and kept possession of 5o much of it as he
was entitled to under the deed of 19th August 1871,
po issue and no express finding on this question in th
below, but it may be assumed that the J udge adopted the
contention of the defendants. The judgment, of the High Court,
however, assumes the plaintiff to have been wholly dispossessed,
and that by all the defendants. Under these circumstances, it
seems to their Lordships that the case cannot be satisfactorily
disposed of without a re-trial of this question, if, indeed, it hag
been tried at all, and that an express finding should be come to
whether the plaintiff has been dispossessed, or kept out of

possession, of all or any of the property to which he was entitled

There is
e Court
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by _the 1&st-mentioﬁed déed. and, if so, by which of the
defendants,

It further appears that compensation money was paid to

| . VENEATARSM-
Lokambal, by the Railway Department for lands taken from the VENEATE

one-third portion of the lands of Rangasémi. t? which, u;ui;r
’ the deed of adoption of 5th July 1862, the plamtlﬂ‘ wag entitled ;
the sum is stated by the plaintiff to be Rupees 2,500, by the

‘\f\ defendant to be Rupees 1,700.

Their Lordships do mnot consider that, by the deed of 19th
August 1871, the main object of which seems to have beer.lﬁt?1
ratify the disposition which had b.een made of the fpemd e
properties mentioned in it as “having been exch}d?d, 1a,nd f,o
assign to the widow a specific portion of the remaining lan i
lieu of maintenance, the plaintiff cau be ta:ken 'to hav? relin-
quished his claim to this money. An issue in this questlfm was
framed in the Court below, but it is not alluded to in f’he
judgment. Their Lordships are of opinion th.at'th.e que.s;m:in‘
should be tried to how much of this sum the plaintiff is entit eh,
it will, of course, be open to the defendants to prove that }1]: )
money received has been properly expt?nded on the gndt,haf lte e:;
have alleged it to have been in their answer., .nL rdSh;ig X
effect of the plaintiff’s covenant against: a}xenatlon their Lo p
do not think it necessary to give an opinion.

In accordance with the views which they h.ave ex}?r:ss;i,
their Lordships will humbly advise Her Majestg b :ersed
judgments and decrees of both the Lower Courts be red do;‘
and that it be declared that the parties are bound by th_e ::d .
the 19th of August 1871. That the High C.oux.'t be du'e;: e
remand the case to the District Court of Trichinopoly for
trial of the following issues, viz. :— ot ot of

1. Whether the plaintiff has been ousted or eI;1 ot e

possession of all or any of the lands to whu‘: ef "
entitled under the said deed; if so, by which of the
defendants.

2. To how much, if any, of the said compens;,tion money paid
Y ’ i itled.
by the Railway Department he is enti '
That the said District Court do return.the ﬁnd}mgs. o ;h’:,)z:
issues to the High Court in accordance with the dllgectlon 0
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1879.  Code of Civil Procedure, and that the High Court do thereuppn
" Riwascn  finally determine the cagse,

Arvan That each party do bear his own costs of this appeal, and that
Vavgamariy- all the costs of the parties in the Lower Courts do abide the event
AN of the final decision of the suit.
Appellants’ Agents : Messrs. Burton, Yeates and Haxrt,
Respondenty’ Agents : Messrs. Gregory, Rowcliffes and Co.
APPELLATE CIVIL.
Before Mr. Justice Kernom and Mr., Justice Forbes.
1878. GOODRICH (PrEsmoenT oF THE Muricteariry or

Viziaxacran)
November 29,

APPELLANT, v, VENKANNA, ResroNpENT.*

Madras Aot 111 of 1871—Tolls, farming of—Execution—Ayreemenl.
An Agreement was entered into between the Commissioners of the town of V.
and the defendant, farming the tolls'of the

town of V. to the defendant for one year,
The agreement was duly signed by the defendant but was not executed under seal
by the Commissioners ag required by Madras Act IIT of 1871.

President on behalf of the Commissioners, brought
a portion of thesum due to them by the defendant

Held, that inasmuch as the plaintiff had fully
on his part, and both parties had acted und
formally executed by the Commissioners,
benefit of the contract, it would be contra.

him to set up as ground of defence that the

Te Was 1o contract in point of law,
Arunachelle Sdstry for the appellant,

C. Ramachendra Raw Saib for the respondent,

The facts of this case are sufficiently stated by the Court
(KERNAN, J., and Forggs, J.) who delivered the fo]

JUDGMENT.—The plaintiff, the Pres;
of the Town of Vizianagram under th

In a suig by the
after the expiry of the year, for

berformed all things to be performed
er the agreement though it was not
and as the defendant had had the full
Ty to equity and good conscience to allow

lowing
dent, of the Commissioners

e Towns’ Improvement Act
III of 1871, appeals against a decree of the District J udge of

Vizagapatam, made in Original Suit 252 of 1873 on the 17th of
Decemher 1877, whereby he dismissed the suijt with costs. +

The suit was brought to recover from the defendant Rupees
1,497-8-0, balance due on a written agreement A, dated the 27th

¥ Second Appeal No. 422 of 1878, against the decree of E. 0, . Thomag, District
Judge of Vizagapatam, dated 17th December 1877, reversing the revised decree of
the Court of the Digtrict Munsif of Vizianagram, dated 10th March 1876,
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: \ . t. The
of March 1872, which was duly signed lziy fi .t:zl}aiife?v‘ii:}? several
agreement purports to be made b}: the- f : ers of Vizianagram,
b:rsons named therein, Municipal OOITlm]I_::MO:eS 8,110 for lease of
and after reciting that defendant bid tuﬁn in’to Vigianagram
the tolls leviable on carriages, &c., entering

1878.
November 29.

GoODRICH
v,
VENKANNA.

. . accepted,’
from March 1872 to March 1873, and that his offer was p

T by monthly
the defendant thereby binds himself to I;:yb:ha:izu:; tie L5t of
equal instalments, the last instalment pe

March 1878. the defen-
The agreement then recited a mortgagehof;"l’: d:egy&ll(), and

dant to the Commissioners to Se]?iur:isz ifl Pa;’)ing instalments,

. . hould a .

rided that whenever delay s ¢ tion and also
I;}I;z‘ltaaZe (of the tolls) might be again put up :]:a:‘ui; ,:;2 proceeds
the land s0ld to pay the loss and srrears, and the amount by his
were insufficient defendant should make up the

. rty. : nts in
otl;zl I?:;\fifile 3’ that defendant should pay the instalme

: ins. . ission of
sﬂ;erh(?OmS itten statement the defendant claimed a reinis
n his wr

rts
- the ground that car
ed for, prmctpa.lly on §
about the amo(;lr;: S()l:-der of a Magistrate, from entering thebto&r;
were preve:te f’ (,}}Iolem By a further written st:,tertnen
o ~01 € e y £0.
gnf a::::::set up other defences, not necessary to refe e
e';lI: ‘M if made a decrec on the 10th March 1876 fo
e uns
e slaimed.
laintiff for the full sum ¢ District
' Acainst that decree the defendant appealed t;)a,igi];edocument
C :t on the ground amongst others that th:,g  ton Soation
dO: d 27th Ma.:ch 1872, A, was not duly execu (:1 that plaintiff’s
1T of Aot III of 1871, and also on the groun . .at-ﬁp «old the
cause of action, if any, could not arise ufml .y fl‘ound after
mortgaged security lands and until a deficiency was
applying the proceeds to pay the arrears. N
The District Judge held that the suit was not maintainable, r; )
° ‘ound that the contract was not sealed or atbested. by the
on the gl‘oun and President or Vice-President, as required by
. " ( : .
Com;m: élr:);];lsecondly, « supposing that difficulty waived (by the
t}(;e i ::c;r; of the defendant), the terms of the document had not
admissi

been acted on by the plaintith”
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As to the second ground the District J udge considered thas it
was not optional to the plaintiff to sue the defendant before
selling the Jand, and that plaintiff was bound to sell the land in
the first instance.

We do not agree with the District Jud
The document A contained a
to pay the instalments, a

reciting that the mortgage was given, it was provided that

plaintiff might sell the land, and that any loss should be paid
out of the other property of the defendant. These provisions
did not contain any restraint on the plaintiff from suing the
defendant on his contract or oblige plaintiff to resort to the
property before suing the defendant, They merely provided
security for the performance by defendant of his contract and a
guarantee to plaintiff against loss.

Asto the first ground, viz, that the document, A was not sealed
and attested as required by Section 11 (1). No doubt the docu-
ment A is not sealed or attested as required by the Act, Whetker
Section 11 is mandatory or merely directory is not, in the view

positive contract by the defendant
nd to pay in silver coins. Then after

asrequired by the

See the cases referred to by Byles, J., in South of Ireland

Colliery Company v. Waddle 2.
Such performance on the part of the Commissioner ig clearly
proved.

The defendant, after signing the agreement, was put into
immediate possession and r

eceipt of the tolls leased. He received
the tolls during the year he contracted for, and hgg had the full
benefit of the contract,

The objection that the agreement w
on the part of the Commissioners neve
1t was patent, until after he had got t
——— T

8 not formally executed
t Was made by him, though
he full benefit of the agree-

—————
(1) Act I1T of 1871, (2) LR, 3 CPp, 473,

ge on this second point. .

. ' 107
RIES.

acti rought.
meut, and the year had terminated, and the action w‘;;:as ]zli(:uind
Unde;r these circumstances it would be contrary to eqroug; e
od conscience ” to allow the defendant to set up as g
go

. . . . v
t p acul B .
deferlce bh.aat tllele was 1no con lacb n Oln-t' Of 1a:w in an t; on ENKANNA

. i red
In the case of Cook v. Corporation of ‘Si“lf‘”d (1; it ;‘Pp;;le‘z
tha: there was a resolution of the co.l‘P(;’r 3':102’}1&1;1;;?&, i"or 306
in lands to the X
1, to grant certan Ands L d
o undrfrceiebzi’n terms, and that plaintiff got possssfnon Oi':inﬁaof
years o ’ ati erformed certain p
it, and the corporation p cOrbora-
zlelr;t;::j:;lent The plaintift to the knox(zlvle(:jgle1 oi‘ nf:,lfovemznts.
S ) . Adi wall and other -

i id out money in building a . : laintiff
;lr(lmlé?id :Ee [;:)rpoZation served notice to (-lmt-,lfr;(}ll :};1:1«501'ation
filed his bill for specific performance. To this 1‘31 etion s mob
set up the defence, amongst others, that the 1:,15 Ve Chancellor
undeE seal. The defence was disallowed, :ﬂd ;1: ]The case was

) .1 ite untenable.
in giving judgment said it was qul o o 4o the
;Zail(; “llf J:Pl?eal (2), and the Lord Chaunceil‘lox},li ;zfe;r;:i 1t the
. . ’ “one oI W
ject f the corporation, says, = 0 . i ents to
Zz.lzzt;(:ri 3vas not ufxder geal. But the co,lpomltllé)\: Tswaﬁl to be
: rporation &
is ool n, and if the corpora s precularl
zeélrhafi lzlgzg;geip,ended on the faith of a re;xolublon regularly

ul an j - b e‘)’
entered in their books, they must be ans wer‘& oration, who were

The chjection in that case was by the co:)P nce of seal. Here
the parties to be velieved by reason of thef:t sewho have already
the objection is made not by the <301'1?’°rajmozl ,Who signed and is
fulfilled the contract, but by the defend:;n ’It is quite clear that
clearly bound, if the corporation are b.oun ' ossession of the tolls
the corporation are bound, having gl‘fef; ’
and received payments under the contlae (;

We shall, therefore, reverse the d.ecre sope
Court and remand the case to be tried on &p
of the Munsif, of

The defendant is to pay the costs ]

The costs of the appeal in the Lowe
in the trial hereby directed.

f the Lower Appellate
al from the decree

this hearing in thi's Court.
Court to be provided for

Suit remanded.

' ,Ap,BBL.
(1) L.R. 10 Eq., 678. (2) LR, 6 k- AP

£ GOODRICH
v.
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‘

s llowing 1879,
The facts and arguments are fully set forth in the followi
th o

January 15-‘
. ! . , . VENKATANAR-
AT ’ Jodgments :— i the plaintiff seeks to eject the defend- TEEILAL
APPELLA’].E OIVIL. KERNAN, J__.,In thlS case P o el‘f;y. The facts R
. t from the possession of immoveable prop iy exocuted AMIAH.
. ant from ' Ny rothers
Before Mr. Justice Innes and Mr, J ustice Kernan. are—On the 15th July 1864 two undivided ?Oto the plaintif,
' . y ' the joint property
VENKATANARSAMMAR (DEFENDANT), ArrELrant ». RAMIAH ° . a mortgage for Rupees 500 9t the j xegu ted another mortgage
1879, (PraINtIFF), REsponpENT.* ' and on the 8th January 1868 theyte the defendant, who caused
. . 5 . O
January 15. Mortgage—Priority— Registration. { of the same property for Bs. t{ooict XX of 1866. On the 2nd
——— ! . under
On the 15th July 1864 two undivided brothers executed a mortgage of their joint the same to be regl?te” ed ht against the brothers on foot
property to the plaintiff for Rupees 500, and on the 8th January 1868 they execnted of August 1871 a suit was broug 7th October 1871 a decree
another mortgage of the same property for Rupees 1,000 to the defendant, who of the mortgage of 1864 ; and on the 5.10, and the decree
registered it under Aet XX of 1866. In August 1871 a suit was brought against de for the sum due, Rupees 872-12-10,
the brothers by the Pplaintiff on the mortgage of 1864, and a decree for the sum due Wwas made
was made in October 1871, directing

. s, the mortgaged
directed that, in default of paymentin two months, the X

. t discharged by
property should be sold, and if the debt was no ¥
entioned decree and bought by the plaintiff, who

was duly put into possession,

. ay the balance
the produce of the sale, the mortgagors should Ii)nyexecui;iou of
In 1871 & suit was brought against the brothers on In March 1872 the decree holder, Cihe
. the mortgage of 1868 by the defendant ; a decree was made similar to that in the personally. In May oh the Court Officer, under
above mentioned suit, a gale of the property was had, and it was bought by the the decree, set, up for sale throug roperty mortga,ged. At
defendant. The Plaintiff was thereupon dispossessed and referred to o regular ordinary process of attachment, the It’orrl) creditor, bought the
suit, and the defendant wag put info possession. This suit was then brought by the sale the present pla,intiﬂ, the execull duly confirmed an a
the plaintiff, the first mortgagee and purchaser, to cject the defendant, the second ) 'ty for Rupees 427, and the sale was duly and 50
mortgagee and purchaser, and the Lower Appellate Court making a decree in favor broper y (.)r up . to possession of the property,
of the plaintiff the defendant filed this second appeal, the Plaintiff was put info t of pOSsession under process
Held that the mortgage of 1864 did not requirc to be registered in order to remained untjl he was put- o In the year 1871 a suit was
maintain its priority over the mortgage of 1868. “ issued in the suit next mentioned. In £ the mortgage of 8th
Held also that the plaintiff having bought the rights and intercsts of the mort- filed against the two mortgagors on foot o defendant), an d a
gagors under a sale held prior to the sale to the defendant, the mortgagors had no Janua; 1868 by the mortgagee (the now de on the
right or interost to sell to defondant ; but that as the purchase by plaintiff was Y J ent of the amount due .
subject to the mortgage to tho defendant, and as defendant was not a party to decree was made for paym rty in the same terms as 1
plaintifi’s mortgage suit, defendant’s right as mortgagee was not affected by the mortgage and for a sale of the prope }]’Jn der that decree & sale
salc to the plaintiff, though effect could not be given to that rightin the present . the decree on the mortgage of 1864 tv. and the defen-
suit. was had after attachment of the same pl‘;))p;rr};; the purchaser.
PLAINTIFF sued defendant to set aside g sale and delivery of land dant, the mortgagee and decree-holder, be urchaser at the first
purchased by him at g public sale. . The plaintiff in “this case, who was the p
The Munsif disallowed g portion of the claim,

The plaintiff appealed to the District Judge, who gave judg-
ment for plaintiff,

The defendant preferved a se

, . laim before the
sale, either put in, in the defendant’s Su]:)t’tric: a;,lhe delivery of
sale under Section 246, or he tried to ODbS

rred to a
Possession under Sections 268, 269; bub lzzse‘sjsdz'ildant was
cond appeal to the High Court. regular suit and was dispossessed and the p
Ramachandra Raw Sgib for the Appellant. " put into possession.
Réma Raw, for the Respondent,
—

8t
. tiﬁ., Who was the ﬁ7
This suit was then brought by plain mortgagee and
* Second Appeal No. 798 of 1877,

‘ . second
mortgagee and purchaser, against the

against the decrep of E.C.G. Thomds, District
Judge of Vizagapatam, dated 25th A

llate
. of the Lower Appe
District purchaser, and there being a decree

ugust 1877, reversing the decres of the Dis

Munsif of Royaveram, dated 30th November 1876.
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1879.  Court in favor of the plaintiff, the defendant filed this second

nuary 13. appeal. The grounds of his appeal, argued by Ramachandra

SKATANAR- Rau Siib, are these :—
SAMMAH

jcation. The  1879.
“teamsit in rem judicatam” has therefore no appllc:t;)(;nﬁled jn Jamary 15
an. is doctrine is that a SeCOﬂd suit could no . VovEaTanaz

- :f :'}:: e ause of action on the mortgage, tha:’ ng a B

respect of the same c: : L b of record. ..

suiEeocr cause of action having pa,sse('l mt};‘ at,iz:fms: ot of Rasas

. 1st.—-The sale to the plaintiff being of the rights and interests > In King v. Hoare (1) it is said, 1 use of action by one
Tamran. of the mortgagors, and those rights being subject to the mortgage - contract or wrong done or any other caus
to defendant of 1868, such sale did not operate to affect the

interest of the defendant as mortgagee.
2nd.—Defendant’s mortgage of 1868 wag duly registered under

Act XX of 1866 ; plaintifi's mort

therefore the defendant’s mort

the plaintift’s prior mortgage.
3rd.—That plaintiff’s mortgage wag merged in the decree

obtained by him, and that he cannot

use it now to assert a title
prior to the mortgage or to the decree obtained by the defend-
ant.

€age Was not registered ; and
gage is entitled to priority over

Rima Rau for plaintiff contend

sale under the decree made on foot of the mortgage of 186{ was
to vest in the plaintiff all the rights and intevests of the mort-
gagors at the date of that mortgage; and he citeq a number of
cases to be found in Sutherlang’s Weekly Reporter, before the
establishment of the new Reports, and Biswanath Mulkhopadhya
v. Gosindas Buramadah (1). He also referred to Khandu
Dubladds v. Tirdchand Amarchand (2) as an authority that
the mortgage of 1864 did not merge in the decree, and also
as an authority that the defendant’s mortgage in 1868, though
registered, does not take priority over the plaintiff’y mortgage,

which wag executed prior to the date of the enactment of the
Act XVI of 1864,

ed that the legal effect of the

mortgage of 1868,

It seems to me cqually clear that the right of ¢t

the security of the Property pledged by the mortga,
not merged in the doey i

ke plaintiff to
ge of 1864 was

ich i expressly keeps alive. The doctrine

(2) LLR.,1 Bom., 574.

od i rt of record,
against another and judgment ‘b‘_’ recove;: i; :ciifriubecause itis
the judgment is a bar to the original caub-ect of the suit attained
thereby reduced to a certainty and the o uld be useless and
as far as it can at that stage, and 1t hW: suit for the purpose.
vexatious to subject the defendant to anothe ¢ Court of Equity
Now it is quite clear that the d'ecree (})ich it preserves, is
giving effect to the mortgage secl11'1t§" ‘}Yl erges the cause of
N ti o1 lifferent from a judgment which merg toage, then the
ZZtiI(I)fl ¢ }f the decree is a substitute fO;I 1-Jh(:vel;olrt g:::)u’ld lead to
) ot This .
e e
the destruction .y & offect to. For if the right to the s:cn X
ntended to be gwelllﬂ takes the date of the decrce, 1t8 (;34 o
under the .decree (:;h ey mortgagor after the mon‘bsage of. e
seourities giver b)771 (the daje of the decree) being .pr101 o
up to Qtober 18 holder would lose the benefit of his mot t,,‘. ,l,e;
decree, the (:_k;cree rtgage suit is made accordin{?’ to t'h.e dO‘; ulit,h
The decri? m; ;lliit; cWhich would be utterly anconmzt%e: CV(:'urb
and practice ’ : there is a decree :
raerget. b is S‘izﬂzi(? I:Z:lcee’t::;:nder, for the mortgaiee rllfe}:z
;f quzjgl Zzz:ta(; t,o joinin the sale and conveyance; the
as a leg {

deCIee o1V onv ya nce Wh]. h 0'. 08
] &
1 'tl 5 itr is trhe Sale and conve .l: 1V
C!l s no tl e ) €

arti suit in
1 in this doctrine only affects the parties to the su
title. Agai

‘e is a suit on a joint and

hich the judgment is obtained. Ifthereis a sul btors and
:Lveral bi.{l gf exchange against %qzebli,f:,:i‘t’eszlt}iesame e
judgment against him, actions may e ‘ .
il(lr(;i:: theoother separate debtors. (King v. H 0“; :rstup}:g (tlb)e
'Fhe defendant in this present case was no. 11 }{) o

ioinal snit on the mortgage of 1864, and is .nelt her bound y
e led to have any advantage from it. In this parti-
. 1101‘ entl:teis not necessary to determine whether a purchaser
cular case

(1) 13 M. and W., 494 and 504.
17
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undera sale “only ” of rights and interest of the defendant, in

the property (Section 249, Act VIII of 1859) under

a decree in
a mortg

age suit acquires not only those rights and interest but
also the interest of the mortgagee under the mortgage,
however, observe that there is no exXpress
or the present Code providing for the sale
mortgagee’s rights to the purchaser,

old Code refer to decrees for delivery o
property, and Section 249 relates to
of the defendant « only.”

I may,

or conveyance of the
Sections 223 to 231 of the
f possession of immoveable
sale of rights and interest
However, as the sale of the interest of
such mortgagee must have heen intended to be provided for, and
as there is only the one process for the sale of immoveable
property under the Code, I think th

at the construction put upon
the Code by the Caleutta High Court is a necessary result, viz.,

that under a sale in execution of a decree for sale in & morto:

3age
suit, the right and interest which the mortgagee and the mort-
ga,

gor could jointly sell pass to the purchaser (Syed Emam v.
Bajcoormar Dass) (1),

In the High Court on

the Original Side it has been our
practice to have sales m

ade in exceution of mortgage decrees by
auction, without the intervention of process of att;

The present Code, Section
the creditor and the purchas
to be sold, but still the (uest,
provided for,

achment,

286, contains provisiens to enahle
er to know what interest is really
ion in this ease is not satisfactorily
and cannot be so until provision is made for the
mortgagee joining in the conveyance, or unless effect is expressly
given by legislation to the sale by the officer as if the mortgagee
had joined,

Here, however, both plaintiff and defendant have bouglt
rights and intcrests of the mortgagors under mortgage decrees.
Therefore if the rights of a mortgagee did not pass in the one
case, neither did similar rights pass in the other case, and wice
versid.  The plaintiff hought the rights and interests of the
mortgagors under a sale held in March 1872 and got into posses-
sion.  Such sale and possession were prior to the sale to the
defendant. There was therefore no right or
mortgagors left to sell to defendant

interest in the
, and he acquired no title

T ———— e

(1) M Ben. L. Ry atp. 421,

provision in the late ,right and interest of the mortgag
"OV1S 1 d B
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of law. The plaintifft should

against the plaintiff in pomtt " PosSeSSion at the instance o

therefore not have been put ou . ssed to the
the defendant in his suit. But although nothing pa

rch: laintiff of the
defendant by the sale, yet as the purchase by plal

or was subject to thte Tortﬁgie
sarty to plain-
o e sl the bt i thff d'efe%r cannot give effect to
. m o e saleto o Plaintlﬁ- ieeave the defendant to
that mortgage in this suib, and mustbe o This o
assert his rights on foot of it as he may
appeal must be dismissed with costs.
oy e e et S'ent . ince been cleared.
misconception as to the facts, thh. has hl~esult. The defendant
T agree with Mr. Justice Kernan m t-h(; ; . atenests of e
took nothing by his purchase of the l‘lgt S e i and Jaintif
mortgagors, which had already been sol'd 0 pf o of b
is entitled to be replaced in possessmn‘ oeSS L g oxcet
he was wrongly dispossessed by Court proc
tion of defendant’s decree. - o other question of
I do not wish to offer any opinion uponh et o boing
whether defendant’s mortgage is still on fo:t anwcedure o o
enforced. Recent legislation in 1'egarfl Zd}ijes by soverd s
tracted the capacity to enforce several 1em‘. s Y S0 existing,
and it may be that defendant’s mortgage ugéon,d sl il hy
is barred of any further remedy. The Sec

dismissed with costs.

the District Munsif on a

Appeal dismissed.

APPELLATE CIVIL.

" Olief Justice, and
Before Sir Charles A. T’l{?'llé?"} K., Chief J ,
My, Justice Innes. B
A, DEFENDANT.
APP ASAMI, PLAINTIFF, 2. AGHILAND

S . 9ert 0
At XV of 1877, Sch. I, Act 73—Shorter por wdg;l
S g det LX 10 .f the Sceond Schedule to Act
jcle 730 : .
The period of limitation preseribed by Artl?]e ,‘, within the meaning of the last
XV of 1877 iy a « hortor period of limitatios

- the
. Act X of 1877, by
* Referred Case No. 22 of 1878, stated under Section 617,

District Munsif of Chidambaram.

1879.

f January 15.

YENKATANAR-
SAMMAM
v,
Ramian.

1879, °
February10.

¢ timitation.—Aet XV of 1877,
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< of the period, calculated with reference to the Act in force at the date at which the o
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clause of Section 2 of that Act than the period préscribed By Article 72 of the Second
Schedule to Act 1X of 1871. :

The language of Acts IX of 1871 and XV of 1877 leads to the conclusion that by
each of these enactments the starting point and period given in its schedule were
to take the place of those given by the Act which preceded it, in the case of all
suits instituted after the date of the Act coming into force, and that the expiration

note was exccuted, does not necessarily affect the remedy,

THIS was a case stated under Seetion 617, Act X of
District Munsif of Chidambaram.
The following is taken from the case referred—

“The plaintiff sues to recover mone
on demand.

1877, by the

. ¥ lent on a note payable
The note is dated 4th J uly 1870. Under the Act

then in force the plaintiff had time to sue till the 4th J uly 1873

'fh; Limitation Act of 1871 came into operation on 1st April
873.

The plaintiff did not sue on the agreement till the 29th
g(}vember 1878, and he alleges that he made g demand on the
efendant for payment of this debt on
: x the 10th 8
The question raised is whether t e T

he 1' M o . §
the Limitation Act of 1877, PIeintiffs suit is barved by

It is now settled that the int;
. plaintift could cod hi
claim under the Act of 1871 withi 2ld have enforced his

n thre s fr i
demand, although under the N ¢ years from the date of

number of years prescribed be the same in both Act,
The time thus extended by the Act of 1871 n o
by the present Act, because the starting
by requiring the plaintiff to brip y
from the date of the note.
Is the curtailment arising i
within the meaning o:'ht‘,llfemll)l:;:i: npioning of the pere

0 contai : . .
graph of Section 2 of the present Act ? thed in the 8rd para

. s Th s
period of limitation prescribed’ does not . thpj iXPressmn t}lle
to the number of years but inc] > ink, refer merely

actually shortened by udes cases where the time is

the adopti e
lating the period als ” ption of a different mode of calcu-

1 has been curtailed
A pornt has been altered
g his action within three years

»

VOL. 11.] MADRAS SERIES. T

The Munsif, doubting if his construction was correct, referred
the case. . .

Pdrthasdradli Ayyangar and Kistnasdms Chettv for the
plaintiff.

R. Balaji Réu for the defendant. -

The Court (TURNER, C. J., and InNgs, J.) delivered the

following
0J UDGI::IENT .—The question is whether the suit is barred by
the law of limitation. To determine this, it is necessary, f.irs't, to
ook at Act XV of 1877, the Act in force at the date at which th.e
suit was instituted (29th November 1878).. .Section 4.0f t,h.1s.
enactment provides that ¢ subject to the provisions c?ntalned in
Seetions 5 to 25 inclusive,” which need not be con.sxdejred here,
“every suit instituted, appeal presented, and application made
after the period of limitation prescribed therefor by the second
schedule hereto annexed, shall be dismissed.” ‘

This refers us to the second schedule for the dt.atermina’tlon of
the period of limitation in regard to all suits instituted ait.er the
Act is in force. The note is payable on demand, and Article 73
of the second schedule prescribes three ycars from the date of a
note so payable.

Tt was executed on the 4th July 1870, and, therefore, the
period would have expired on the 4th July 1873, and this. ‘suit
is barred unless the remedy is saved by some other provisions
of the Act.

Section 2 says “any other suit”” (i.e., any suit other than those
of the kind provided for in Article 146 of the second s'chedule?)
“for which the period of limitation preseribed by this Act'ls
shorter than the period of limitation prescribed by the said
Indian Limitation Act, 1871, may be brought within two years
next after the said first day of October 1877, unless where the
period prescribed for such suit by the same Acb” shall have
expired before the completion of the said two years.

Now, the period allowed by the Act of 1871 is also three .years,
but the point from which the period was caleulated was in the
Act of 1871 the date of demand, while in that of 1877 the old

rule was reverted to of making the date of the cause of action

the starting point ; such date in notes payable on demand being
the date of the debt, not the date at which demand may be

1879.

February 10.

ArPASAMI

AGHILANDA.
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cbruary 10.

APrrasimi
v,
LGIHILANDA,

Act of 1871 were still in foree, a suit might be instituted

11G ‘ THE INDIAN LAW REPORTS. [VOL. 1L
made.  The Act of 1871 was thus more favorable to creditors
than the new Act, as the starting point of the limitation period
might be postponed indefinitely, and in the present case the

demand having been made on the 10th September 1876, if the

at any
date within 10th September 1879,

It is obvious that the provisions of Section 2 of the present
Act were intended to prevent the sudden extinction of rights of

action which had arisen under the more favorable provisions of
the Act of 1871, and the « shorter period »
applied to the present
mean not merely

mentioned, when
and like cases, must, therefore, be t
the period of s0 many ye
by the schedule, but also the point
ing to the provisions of the sche
terminate, and within which, there
instituted under it had it remained

In this view the period

aken to
ars or months allowed
at which that period, accord-
dule of the old Act, would
fore, a suit might have been
in force,

allowed by-the Act of 1877 is clearly
shorter than that of the old Act, and the suit is within the
indulgence of Section 2 of the Act of 1877,

Then Section 2 gives two years after the Ist October 1877 or

as much of two years ag required to make up three years
from the starting point. ‘

This would admit of the suit being instituted
within the 10th September 1879, so th

If the starting point for the period o
itself must necessarily be determined
at the date of the execution of the in
tion would be barred under the prov:
and not saved by the provisions o
language of Acts IX of 1871
sion that by each of these
period given in its schedule

13

at any date
at it is clearly in time.

f limitation and the period
by the enactment, in force
strument, the note in ques-
isions of Act XTV of 1859
fAct XV of 1877, but the
and XV of 1877 leads to the conclu-
cnactments the starting. point and

were to take the place of those given
by the Act which preceded it, in the cage of all suits instituted

after the date of the Act coming into force, and thy,

tion of the period, calculated with reference
at the date

t the expira-

to the Act in force
does not, necessarily
note is not barred,

at which the note was executed,
affect the remedy. Our opinion is that the
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| APPELLATE CIVEL.

: dice Iorbes.
Before Mr. Justice Tunes and Mr. Justice I'o
| 7 v. SENGODA
VENKATESA (PLAINTIFT), APPELLANT % SEN

o R
pAxnT), RESPONDENT.
(SEcoxD DEFENDANT),

__Sodi Ruzindma. o
¢ odt
Evidence Act, Sec. 91—«

1 1 3 3 his 1eht of
¢ document calle d ¢ ot 2 4 chy & pé rt reline ulshes gn
i i wher by § \. 118 T1 ;
> ] ? a Sod Razipdma ( Y csts ‘
-« 1 possesmon o hisg lan U,
cupancy of land in his B t ndlor 1 alld requ sts the latter to

is not a
it has heen sold) is no
i 1 in the name of another party to ‘?’hom 1tA:t o oo docs
reg!s’lt:r o Llllmlx' d mentioned in Sec. 91 of the E\'l(lenclo ,idenco o
l Couts from - i her ov y 8 A
i ClntdOft:l OC wrts from basing their findings upon othe
not exclude the Courts s

such cxist. | .
- recover possession of certa

THE plaintiff brought this suit to cotstered deed of sale executed
o

land from first defendant, 1'1nd—e21' ar
by him on the 22nd July 1876.

The first defendant did not appear. 'mim
e sccond defondans TCSIS;Gd o gssion’by the first defendant
- . S 5
sold and put in his posSES™ sale proceeds

1:::-15’ }tl:dtzzerzi:ze of the sale to plaintiff, an(?- :ﬁl‘; the ;Jroperty
1vent to discharge a mortgage on the propclt)(’l’ t, and that the
had be(;n since ibn possession of second defl'e:l ?;rils, (sccond defen-
first defendant got the registry tramsferrec £0
dant’s) name. ) ik,

The District Munsif dismissed the 61;1 Aunsif's decree.

The Subcrdinate Judge confirmed the 1 b the High Court on

o

The plaintiff’ preferred a second appea 0

the grounds— ) <5CSSi0
t’That the plaintiff was entitled to poss

tered deed of sale. oot I
That the sale to the second defendant B

tered was of no effect.
T. Riéma Rauw for the appellant.

I respon
4. Rimachondrdyyar for the resp
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* Sccond Appeal No. 337 of Februa:

Subordinate Judge of Salem, dated lztltxh August 1877-

the District Munsif of Namkal, dated 9 ’

stating that the pro-

n under his regis-

aving been regis-

dent.

e
e

of T. Ganapaly Ayyar,

. ecree N
8, against the d confirming the decree of

ry 1877,

1879.
January 8.
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The Court (Ixxxs, J. and Forses, J.)
JUDGMENT.—The plaintiff sued to re
property sold to him by a re
July 1876, by first defendant,
First defendant was ex-parte.

delivered the following

cover certain immoveable
gistered deed of sale, dated 22nd

Second defendant asserted that the first defendant had sold the |

same property to him on the 17th March 1875, and had placed
him in possession, which he had hel

. d ever since, The District
Munsif held that, at the date of the ga,

le to plaintiff, first defendant
had already parted with all rights in

wted the land and had no title to
convey to plaintiff, and that plaintift and figst defendant had in

tl?is _transaction colluded to defrand second defendant, and he
dismissed the suit, In appeal this decision wag aﬁirme;l by the

'Subord.inate Judge, as the sale to secongd defendant had been
mmediately followed by possession.

In second appeal it wag urged that the second defendant’s title
depended upon a document called a Sodi Razindmna, whiceh required

to be registered, and thaty as it was not registered, it could have

no cffect, and plaintitf’s subsequent registered document would
take effect against it.

The Sodi Razindma is a doc

‘ ument wheveby the first defendant
relinquishes to the landlord the righ |

t of oeeupane
and requests the landlord to 1 - o 1oy e

egister the land j .
second defendant to whom he has solq it. ih the name of the

Assuming it to be a document, which, to have ap effect as
between the parties to it (the first defendant, ayg thel dlord
Sho,uld have been registered, it does not follow that the ;“ml " t)c;
register it can affect second defendant’s title, It was u(il: u;zm-
petent to first defendant to Dass his interest in the la;lt(il t X nd
dofendant without executing this Sodi Rasinima, the <proy of
which s simply to inform the landlord of the oupriohy £orcs
by first defendant of his interest in the land to secondb def lriril:nt
and to pray him to substitute the name of second def ?i ‘ta.s,
Patté holder in the registry in place of his own, Bug if g, ; Soi
-Razin.é ma required to be registered, it cannot now he reiei:;ed
in e'v1dence of the conveyance to second defendant (Section 49
Registration Act of 1871). Bection 43,

The Sodj Razindms, is not g

. X document of the kind ment:
in Section 91 of the Evidence tad mentioned

Act, which would exclude oral

-

.
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evidence of the transaction between first and second defendants,
and it was quite competent thevefore to the Court:s below to base
their findings upon other evidence if any such existed.

Now the Razindma is not the only evidence of the convey-
ance. There is the pattd standing in second defendant’s name,
there is second defendant’s evidence, and there is the fact of three
years’ possession by him, on all of whichthe Courts might find as
they have found, that there was a sale to second defendant in
1875 not hy a writing but by oral agreement. '

Such agreement followed by possession is not by the Registra-
tion Act deprived of its legal effect. At the date .of the sale to
plaintiff, therefore, first defendant was without title to sell and
plaintiff took nothing by the registered sale. The second appeal
should be dismissed with costs.

-

APPELLATE CIVIL.

Before Mr. Justice Innes ond M. Justice Muttusimi Ayyar.
PADMANABHA (Durenpaxt) ApreLLANT, v. THANAKOTI
{Pramxtirr) RESPONDENT.*

. Decree—Right of sceerance.

The right under a decree cannot e severcd, so that the remedy against the
person can remain in or piss to one, and the alternative remedy against the property
pass to another,

PLAINTIFF brought this suit for the establishment of his rig.;htlto
a quarter share of a house and for arrears of rent. The Dl:StI‘%Ct
Munsif and the District Judge decreed in favor of the plaintiff,
with modifications as to the amount of rent claimed. *

The defendant preferred a second appeal.

V. Bhashyam Ayyangar for the Appellant.

Mr. Lascelles for Respondent. .

The facts and arguments are fully sct forth in the followmg

JUDGMENT :—1In this suit plaintiff sought to establish. his right
of ownership in a quarter of o bungalow, of the remaining three-
fourths of which the defendant was the owner, and (as the

* Second Appeal No. 527 of 1878, ngainst the decree of F. Brandt, Distriet
Judge of Trichinopoly, dated 24th June 1878, amending the decree of the Distriet
Munsit of Trichinopoly, dated 10th April 1877.

18

1879.
January 8.

VENKATESA
?.
SENGoDA.

1879.
January 29.

PADMANABHA
.
THANAKOTT,
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means of enforcing the decree by sale of the quarter bungalow. Papwasasxa

Panxavasna bungalow is not divisible) his right to share in the rent to, the
It gave him no right in the bungalow apart from the enforce. THAN AKOTL,

V. .
Tuaxaxor, eXtent of a quarter of it.

The bungalow originally belonged to a Mr. Gray, who in 1853
sold three-fourths of the hungalow to the father of one Venkaté-
challam S4mi Chetti. In 1866 Venkatdchallam Sémi Chett’
broug™ . suit (51 of 1865) for 16,000 rupees against Mr. Gray.

By a Rézindma decrce in that suit, the remaining quarte
bungalow was made liable for the decree amount. Venkatd.
challam S4mi Chetti became indebted to R4manna Chetti, whe
in execution of his decree in Original Suit No. 17 of 1869,
attached and eventually sold by Court auction the right, title
and interest of SAmi Chetti in the entire bungalow. This was
on the 4th January 1870.

The defendant in the present suit purchased what was put up
to sale.

On the 14th July 1871 Sémi Chetti assigned to plaintifi’s
father his interest in the RAzindma decree. Plaintifi’s father
proceeded to execute the decree and attached the right, title, and
interest of Mr. Gray in the bungalow, and on sale by Court
auction became himself the purchaser.

His son the plaintiff, who now represents him, contends that,
under his purchase, he has a right to the quarter of the bungalow
which still remained the property of Mr. Gray after his sale of
the three-fourths of it in 1853 to Séami Chetti’s father, and this
is what the Courts below have held.

It is contended by defendant, the appellant in this second
appeal, that plaintiff has only a right of redemption of the
quarter share, as the mortgage right to that one quarter had
already passed to defendant by the sale of S4mi Chetti’s right to
the bungalow on the 4th January 1870.

Plaintiff, of course, as representative of the purchaser of Mr.
Gray’s rights, stands in the place of Mr. Gray, and it is necessary
to see what right Mr. Gray had at the date of the purchase in
execution of the Rézindma decree.

That decree had remained unexecuted between 1867 and 1871,
and it may be doubtful whether execution was not altogether
barred, but we are not now called upon to consider that question.

That decree conferred on Sami Chetti a right to recover the
sum decreed, and, if the sums decreed were not paid, gave him a

ment of the deeree,

Simi Chetti’s right and interest under the decree in a quarter
of the bungalow might have been attached in execution of the
decree against him in Original Suit No. 17 of 1869. Had they
been so attached and afterwards sold on the 4th January 1870,
this would have passed to defendant S&mi Chetti’s entire right
under the Rézindma decree to be paid the amount decreed, or
in default to enforce the remedy allowed by the decree against
the land. The right under a decree cannot be severed, so that
the remedy against the person can remain in or pass to one man,
and the alternative remedy against the property pass to another.
The contention therefore must be erroneous that any lien or
right against the property could have passed to defendant by the
sale in 1870, while the subsequent sale to plaintifi’s father in
execution of S4mi Chetti’s right to enforce the decree conveyed
to plaintiff’s father merely the right of Mr. Gray to redeem that
lien.

Under such a decree the right of the debtor in the property
charged remains unaffected, and no interest in it passes to the
judgment-creditor prior to enforcement.

As in the present case, there was no enforcement of the decree
until that by plaintiff’s father as assignee of the decree in 1871,
the interest of Mr. Gray then putup to sale transferred to the
purchaser, the plaintiff’s father (who is now represented by
the plaintiff), the entire interest of Mr. Gray in the quarter
bungalow.

The decrees of the Courts below are therefore right and this
second appeal should be dismissed with costs.




1879, «
Jannary 22,
_—
THE Exriyss
.
Kuocavr,

122 ‘ THE INDIAN ILAW REPORTS, [VOL. TL

APPELLATE CRIMINAL,.

Before Mr. Justice Innes and Mr. Justice Muttusimi Ayyar.
THE EMPRESS ». KHOGAYT (First Prisoner) Aprrrrant.®

Indien Penal Code, Section 500 ~Lrovocation. pecessary— Evidence as to the condi-

tion of mind of the offender, admissible.

The provocation cpntemplated Ty Section 300 of the Tndian Penal Code should be
of a character to deprive the offender of his self-control. In determining whether
it was so, it is admissible to take into account the condition of mind in which the
offender was at the time of the provocation.

THE appellant (first prisoner) was charged with the murder of
one Saradi, and a second accused (Budi) was charged with abet-
ment of the murder.

The two prisoners were in their field strengthening the bund.
Tataya and another (shepherds) drove their flock of sheep past
the field. Some of the sheep went over the bund and the
prisoners, annoyed at their bund being damaged, abused and
struck the shepherds. At this time Tataya’s father (the
deceased) and another came up. Deceased caught hold of his
son, asking why the prisoners were beating him and abused
them. First prisoner then struck deceased one blew on the side
of the head with a heavy stick that was in his hands and killed
him,

The Sessions Judge convicted the first prisoner (appellant) of
murder, and sentenced him to be transported for life. The
second prisoner was acquitted. '

On appeal by the first prisoner, Counsel not appearing for him,
having heard the Government Pleader in support of the
conviction, the High Court (INNES, J., and MUTTUSAMI AYYAR,JJ.)
delivered the following

JUDGMENT.—It was argued by the Government Pleader, who
appeared in support of the conviction, that in determining what
was the provocation which induced the act of the prisoner, all
that took place before deceased arrived on the scene must be
left out of account, because there is nothing to show that he had
any part in the trespass and assault and other aggravating

¢ Appeal No. 561 of 1878, against the sentence of J. R. Daniel, Sessions Judge
of Ganjam, dated 9th September 1878.
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conduct of his son. Assuming it to be the law that the provo- Tue Exrwess

cation which is contemplated by Section 3()Q must have proceeded
from the person whose death is the subject of the enquiry
either by his own acts or by acts of others which he instigated

+ or otherwise abetted, and confining the provocation in this case

thevefore to the abusive language used by the deceased, we still
think that it was grave enough and sudden enough to bring it
within the character of that contemplated by the section.

What is required is that it should be of a character to deprive
the offender of his self-control. In determining whether it
was 80, it is admissible to take into account the condition of
mind in which the offender was at the time of the provocation.
In the present case the abusive language used was of the foulest
kind and was addressed to a man already justly enraged by the
conduct of deceased’s son. In the circumstances we think the
provocation was sufficient to deprive him of his self-control, and

shall set aside the conviction of murder and substitute a convic- -

tion of culpable homicide not amounting to murder, and sentence
prisoner to seven years’ rigorous imprisonment,

APPELLATE CIVIL.

Before Mr. Justice Kernan and Mr. Justice Forbes.

SUBBRAMANYIAN, Prawvtirr v. GANAPATHI AND ANoTHER,
DEFENDANTS. *
Suit in District Munsif’s Court, suit filed in Small Cause Court on same day. Election.

A suit brought in a District Munsif’'s Court, filed on the same day asa suit f(fr
the same amount brought on the same cause of action in the Small Cz.mse Court is
not a bar to the maintenance of the Small Cause Suit; but the Plaintiff must elect

which suit he will proceed with.

THIS was a case stated by the Judge of the Court of Small

Causes at Kumbakénam under Section 617 of Act X of 1877.
The question in this case was whether a suit brought in a

District Munsif’s Court, filed on the same day as a suit for the

* Case No. 6 of 1879, stated under Section 617 of Act X of 1877 by the Judge of
the Court of Small Causes at Kumbakdnum in Small Cause Suit No. 18 of 18 79.
19

Kuocavr.

1879,
January 22,
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SUB:{?:;‘_MN- same amount brought on the same cause of action on the Small

v. Cause Court side was a bar to the maintenance of the Small
GANAPATHIL Cause suit, .
4. Rimachandrdyyar for the plaintiff.
T. Réma Rdu for the defendants.
The Court (KERNAN, J. and ForBEs, J.) delivered the following
JUDPGMENT :—The question is whether the suit in the Munsifs
Court for Rupees 80-8-0 filed the same day as the suit in the
Small Cause Court is a bar to the maintenance of the Small
Cause Suit. We think it is not. But the Plaintiff must elect
which suit he will proceed with, and as he elects to proceed with
the Small Cause suit, he is bound to place on the record a
relinquishment of the cause of action and suit therefor in the
Munsif’s Court.

APPELLATE CIVIL.

Before Sir W. Morgan, K., Chief Justice, & Mr, Justice Forbes
1878, MAYANDI (PramNtier) AppELLANT, 0. McCQUHAE, Vice-PRESIDENT
December 6. oF THE Mapura MUNICIPALITY (DErFENDANT) RESPONDENT.*

Municipal Commissioners— Contract— Notice—Madras Aect TIT of 1871, sec. 168.

A suit was brought to recover from the Municipal Commissioners of Madura the

balance of a sum of money due for timber supplied under a contract duly made
with them. Held that the plaintiff was entitled to sue on the breach of contract
without giving notice, such a suit not falling nnder the provisions of Section 168
of the Towns Improvement Act (IIT of 1871, Madras).
THE suit was brought against the President of the Municipality
of Madura to recover the balance of a sum of money due for
timber supplied by the plaintiff for use in the construction of
the dispensary at Madura. For the defence it was pleaded that.
the plaintiff should be non-suited as he did not give the notice
prescribed in Section 168 of Madras Act IIT of 1871.

The District Munsif held that in the present case notice was
not necessary and made a decree in plaintiff’s favor,

On appeal the Subordinate Judge, holding that Section 168
applied, reversed the Munsif’s decree and dismissed the suit.

* Second Appeal No. 503 of 1878, against the decree of G. Muttusémi Chetti,
Subordinate Judge of Madura, dated 4th April 1878, reversing the decrec of the
District Munsif of Madura, dated 5th September 1877,

VOL. 11.] MADRAS SERIES. 125

The plaintiff preferred a second appeal to the High Court on
the ground that the Subordinate Judge was wrong in holding
that the plaintiff was bound to give notice of action.

The Advocate-General for the appellant.

Mr. Wedderburn for the respondent.

The Court (Morcan, C.J., and Forsgs, J.) delivered the
following

JUDGMENT.—The notice of action required by Section 16§ of
the (Madras) “ Towns Improvement Act, 187]”(1) must be given
when a suit is “brought against the Commissioners or any of
their officers or any person acting under their direction for any
thing done under the Act.”

The suit in the present case was brought to recover from -the
Commissioners the balance of a sum of money due for timber
supplied under a contract duly made with them, and the Sub-
Judge, reversing the Munsif’s judgment, has held that no such
suit can be maintained unless after notice of action under the
section. The Subordinate Judge quotes the 12th Section of the
Act (whereby the Commissioners are empowered to make certain
contracts) in support of his view that the making of the contract
on the part of the defendant was a thing done under the Act,
and that the defendant was therefore entitled to notice of action.
This conclusion is, in our judgment, erroneous. 4

The contract was, doubtless, made by the Commissioners
under the powers conferred by the Act; but it does not follow
from this alone that a breach of the contract by non-payment of
the balance due gives rise to a suit of the kind contemplated by
Section 168, that is, a suit for a thing done under the Act.
“ Actions brought” within the meaning of this section are suits
in respect of acts and defaults of a different description,

Many legislative enactments contain similar provisions
expressed in different phraseology; and they are primarily
intended to protect public officers and other persons acting in
execution of their several duties and powers. Further, such
persons have been held entitled to protection not only in suits
strictly for things done by them, but also when the object of the
suit was to recover back money illegally received by them. But

(1) Act III of 1871

Mavannr

».
McQUHAE.
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The Munsif held that the plaintiffs were entitled to charge Nircuaram-
their maintenance on the property alienated. oy
. . Gomara-
contracted to be paid for goods sold, is not maintainable without The second defendant appeale.d to the District Court, Whm.h K‘?‘L:‘?‘*
notice and compl;j 1 : . . reversed the decree of the Munsif on the grounds that the suit
phance with the stringent requirements found in . L .
clauses of this description. It would, we think b forced | . was collusive between plaintiffs and first defendant (the father)
construction of the words used in Secti(,)n 168 to h, ldet}? tothe and that, as the debt was contracted for bond fide family pur-
apply to such a case, and that a specific contract dol & de fo}x,' poses, an alienation, even of all the family property, was valid.
the sale of goods cannot be enforced by suit unleu );,hma it is The plaintiffs preferred a second appeal on the grounds—
brought within“a few months and after written S: " © Sl}l th;e That the judgment of the Lower Appellate’ Court releasing
cause of action and opportunity given for tend o ;ce 0 . the second defendant and the property held by. him from
The suit must b ; or of aments: linbility to the plaintiff’s claim is contrary to Hindu law.
e remanded for disposal to the Sub-Judwe. who ’ . ..
will also dispose of iq e That under Hindu law the maintenance due to the plaintiffs
pose of the costs of this appeal.
is a charge on the estate of the first defendant and all

those claiming under him.

Mavaxpr  iD no case i i
v. L has lt_’ we believe, been held that, by force of such a
McQuuag. PTOVISION, a suit like the one before us, to recover the price

APPELLATE CIVIL. That the first defendant having a%ienated all the fami.ly pro-
Before Si perty, the plaintiffs, under Hindu law, were entitled to
#/ore Sir Walier M.m'gan’ Knight, Chief Justice, and proceed against the property in the hands of the second
) M. Justice Muttusimi dyyar, defendant.
Novés.:{i}- 15. NﬁTCHIARAMMAL: ON BEHALF OF HERSELF AND Two OTHERS, Th?.t there was no ewdenlce to show collusion,
1879. INORS (PLAINTIFFS) APPELLATS ». GOPALAKRISHNA T. Réma Rau for the appellants.

January 21,

V. Bhdshyam A yyangdr for the respondent.
The Court (MoraaN, C.J., and MUTTUSAMI AYYAR, J.,) delivered

(2np DEFENDANT), RESPONDENT *

Maintenance— Family debt.
Though the maintenance of a wif i : the following
: e#nd children may i i o S5 i ) .
2 charge on the husband’s propert y 0 certain cireumstances be JupaMENT : —The plaintiffs, a Hindu wife and two minor

. ¥ 83 sgainst a purchaser,

:1: c,}:,fu;;:al:le (:oofk place in payment of 'a family debt, w children, sued to get their maintenance charged on her husband
; . et e the family to pay. the first defendant’s property, which had been alienated among
This was a suit for maintenance brought by a Hindu wife. on others to the second defendant. The contention for this defendant

behalf of herself and her minor children, against her husba,nd,’the was that the purchase was for a family debt and as such upheld

it i3 not 8o in a case in
hich it was the primary

;:;fefvt(:dént’ and t\.avo other persons, one of whom, the 2nd defen- against the first defendant and his son in a former suit. The
s 1 Possassion of the family lands. District Munsif of Negapatam held that the first plaintiff and her
po st and third defendants made no defence. daughter were no parties to this suit, that there was no satisfactory
Th? second defondant pleaded that he purchased the lands in evidence that the second defendant’s judgment debt was a family
qutstion at a sale held i'n execution of a decree against the first debt, and on this ground decided in plaintiff’s favor. But on
defend?nt and that the purchase had been upheld by the High appeal the District Court held that this suit was collusive between
Cou.rt i Special Appeal No. 362 of 1876, dated 24th J une 1876 the plaintiff and the first defendant and that the alienation of
against the first defendant and his sons. ’ . even all the property was valid. In this view the Lower Appel-
' " late Court dismissed the suit with costs so far as the second

* Second Appeal No. 444 of i R . .. ..

Judge of Tan?p o of 1878 against the decres of 4. €. Burne]l, District defendant was concerned. Against this decision the plaintiffs
jore, dated 27th March 1878, modifying the decree of tile District . =5

v . )3 £

Muasif of Negapatam, dated13th December 1877. appeal.
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In the first suit in which the eldest son was plaintiff, it was
decided finally by the High Court that the debt which led to the sale
in,execution in second defendants favor was a family debt and that
the sale was binding upon the son. As this decision is evidence
in support of the second defendant’s contention, we are bound
to accept the finding of the Lower Appellate Court that the
second defendant’s judgment debt was a family debt. The only
question then which arises and which is raised for decision in
this appeal is whether a sale in payment of a family debt is a sale
subject to the maintenance of those who are entitled under the
Hindu law to be maintained by the head of the family. We are
of opinion that, though the plaintiffs’ maintenance may in certain
circumstances be a charge on the husband’s property as against a
purchaser, it is not so in this case in which the sale is found to
have taken place in payment of a family debt which it is the
primary duty of the head of the family to pay and against which
the claim to maintenance cannot take precedence. We find that
the same view has been taken by the High Court at Bombay.

And we think, therefore, that this appeal should be dismissed
with costs.

Appeal dismissed.

€

PRIVY COUNCIL.

RAJA VENKATA RAO (Prantier) ArpsLrant ». THE COURT
OF WARDS, ACTING ON BEHALF OF THE MINOR SONS oF RAJA
NARAYYA RAO, DECEASED, AND OTHERS (DereExpaxTs) REs-
PONDENTS.

<

(On appeal from the High Court of Madras.]
Zaminddri—Partibility—New Zamindéri— Heirs,

In 1793 the ancient zamind4ri of Nizvid, which descended to a single heir, having
been before British rule a r4j, or principality, held on the tenure of military service
was resumed by the Government for arrears of revenue.

In 1802 the Government formed two zamindéris out of it, and granted one of
them, since called Nazvid, to the second son of the R4j4, under a ¢ Sanad-i-milkiat
isterarari,”” which described the zamindéri lands, comprised in it, as ‘¢ thesix
pargannas of Ndzvid in the “Kondapalli Circar.”' The provisions of the sanad did
not differ from those of an ordinary grant under the Permanent Settlement.

* Present.~8ir James WiLriam Conviie, Sir Barxes Pracock, Sir MONTAGUE
E. SsutH, and Sir RoserT P. CoLLIER,
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On the question whether this zamindéri was, or was not, subject to the same rule
of intpartibility as that to which the ancient and entire zamindéri of Nizvid had
been subject before 1793. Held that the six pargannas, granted in 1802, were a
new zamindari, subject only tothe ordinary obligations imposed on zamindéris in
general ; and the word * heirs ”’ used’in the ganad, construed to mean heirs of the
grantee according to the ordinary rules of inheritance of the Hindu Law.

The Hansapdr case, Bir Pertah Sahi v. Maharaja Rajender Pertak Sahi (1) distin-

guished.

AppEAL from a decree of the High Court of Madras (24th July
1874) confirming a decree of the Civil Court of Gantr (23rd
August 1873).

The facts of the case are sufficiently stated in their Lord-
ships’ judgment which was delivered by Sir Barngs Pracock :—

This is an appeal from a judgment and decree of the High
Court of Judicature at Madras, affirming a judgment and decree
of the Acting District Judge of Gantir, in a suit in which the
appellant was the plaintiff, and the deceased respondent, Réjah
Nardyya Appa Rao, was one and the principal one, of the
defendants.

The suit was brought to recover, amongst other things, a sixth
part or share of the zamindéri of the six pargaunas of Nazvid,
in the Kondapalli Circar, to which the plaintiff claimed to be
entitled by inheritance, as one of the six sons of Réjah
Shobhanadri.

Tt was not disputed that the zamindari, prior to the year 1802,
formed part of an ancient and much larger estate which was
indivisible and descendible to a single heir, and that prior to the
British rule it was a military jaghir held on the tenure of
military service, and in the nature of a réj or principality.

It is unnecessary to trace the succession to the ancient
zamindéri farther back than to the year 1772. It is found by
the Judge of the First Court that in that year, Vankatddri, who
had succeeded to the estate, died, and was succeeded by his son
Narayya, who was proclaimed a rebel, and made a State prisoner
in 1733. The entire estate was confiscated and resumed by
Government, and in the year 1784 was restored to Venkata

. Narasimha, the eldest son of Narayya, the rebel. It may be

assumed that the estate, which was restored in its entirety, was

(1) 12 Moore's Ind. Ap. 1.
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restored as it existed prior to the con(ﬁscatién, and that the rule
as to impartibility and descent continued as before. See ‘the
Hunsapore Case, 12 Moore Ind. Appeals, p. 1.

Narayya, the rebel, had three sons, Venkata Narasimha, the
eldest, to whom the estate was restored, Rémachandra, and
Narasimha.

In 1793 the estate was again resumed by Government for
arrears of revenue, and in 1802 two new zamindéris were carved
out of it, of which the zamindéri of Ndzvid, now the subject of
dispute, was.granted to the second son, Rémachandra, and the
other, Nidadavél, which was of much greater extent, to the
eldest son Venkata Narasimha.

Upon the death of R&machandra, he was succeeded by his
ouly son Shobhanadvi. In 1816 the third brother, Narasimha,
brought a suit against his eldest brother, the Zamindgr of Nidada-
v6l, and against the guardian of the minor Zamindér of Niazvid,
in which he claimed one third of the whole property as being
Joint and divisible family property. He obtained a decree in his
favor in the original Court. This was reversed on appeal by
the Sadr Court, and his suit was dismissed. The ground of the
decision was that the act of the Government in creating the two
zaminddris was an act of State, and that the Zamind4rs held by
a title which the Courts could not question. No appeal was
preferred against the decree of the Sadr Court, which became
final. The unsuccessful plaintiff died some time after the decree,
and an arrangement was made by which the two Zamind4rs
settled an annual sum upon his family for their maintenance.
This was afterwards commuted into a grant of land in full of all
claimspast and future. Whatever, therefore, might have been
the rights of the third brother, Narasimha, they have been
extinguished.

On the 7th December 1864 the eldest of the said three brothers,
the Zamind4r of Nidadavél, died, leaving two childless widows,
and a will, in which he expressed a wish that his estates should
be divided equally between his widows, The Collector, in report-
ing the facts to the Board of Revenue, expressed his opinion that
the elder wife should be recognized as Successor, and that no

division of the estates should be allowed, as they were of ancient
origin.

.
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Shobhanadri, the second holder of the newly-created l\.Iﬁzvid
Zamindéri, had six sons. In 1866 his exttavagance a,n'd misman-
agement of the estate had caused quarrels between hunsel'f :tmd
his eldest son, Narayya, the principal defen‘dant and th.e orxgmai‘
first respondent, for the settlement of which the assistance o
the Collector and the Government was invoked. .In consequence
of these disputes, Shobhanadri presented a pet'itlon to. Govern-
ment in November 1866, praying that orders mjght be issued for
the division of his estate among his sons. On the 7th January
1867 the Government replied, referring him to the C(?llector, fjo
whom instructions had been communicated on the subject of his
petition. 'What those instructions were does not appear. From
what follows, however, it is evident, as stated by the respond-
ents in their case, that his request for a division was refu:sed.

Shobhanadri died on the 28th October 1868, leaving six sons,
of whom the plaintiff was one. The eldest, Narayya, was pla(ced
in possession of the zamindéri by the Collector, and on the 19th
December was registered under the orders of the Board of Rev-

s indér of Ntzvid. .
em(l)en‘:i)eza;(r)lé}?déovember 1868 Venkata Narasimha, thfa plaintiff
and present appellant, petitioned Governmel}t praying for a
division of the zaminddri, and was informed in repl.y that the
estate was not divisible. He repeated his applicabmn. on the
26th January 1869, referring to the wish expressed by his fath(?r
that the zamindéri should be divided among his sous, ?‘0 this
petition the Government again replied that the zammdfin could
not be divided, except under the provisions of Regulation XXV
of 1802, or in conformity with a decree of a competent C‘01'1rb. .

On the 20th October 1871 the plaintiff commenced hl.S §u1t
against the deceased respondent, Narayya, as the principal
defendant, and joined his four other brothers as co-defendants.

The first defendant, Narayya, put in a written s.tatement:, a,m?
contended that the disputed zamindéri wasan ancient zamind4ri
and of the nature of an impartible réj. The other fieftin'dants
upheld the plaintiff’s right to a division ({f the ?nmmdarl, bat
stated that the plaintiff had no cause of action against them.

On the 8th July, the First Court framed, amongst othe'rs, Fhe
following issue, viz., “ Whether the real property corlstwutmg
the zamindéri of Nfzvid is divisible or not,” and having found
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that issue against the plaintiff dismissed his suit, so far as-it
elated to the zamind4ri in dispute.

The High Court, upon appeal, affirmed the decision of the First
Court, whereupon the plaintitf appealed to Her Majesty in Coun-
cil against the judgment and decree of the High Court.

Pending the appeal, the first and principal defendant, Réja
Narayya, who was the first respondent, died, and by order of
revivor the Court of Wards were made respondents in his place.

The case has been fully argued on both sides, and the only
question to be considered is whether when the ancient zamindéri
was divided into two, the newly constituted Zamind4ri of Nazvid
now in dispute was subject to the same rule as regards impartibi-
lity and inheritance as that to which the entire ancient zamin-
dari was subject.

The sanad under which the zamindéri of Nbzvid was granted
to Rémachandra is dated the 8th December 1802, It is directed
to Rémachandra, describing him as the Zamindir of the six
pargannas of Nazvid in the Kondapalli Cirear, and, after reciting
the benefits to be derived from a permanent settlement of the
revenue, it was declared, in the 2nd paragraph, that the Govern-
ment had resolved to grant to Zamindérs and other landholders
and their heirs and successors a permanent property in their
lands in all time to come, and to fix for ever a moderate assess-
ment of public revenue on such lands,

By Clause 4 the settlement was fixed at a certain amount, By
Clause 7 it was said, “ You shall be at free liberty to transfer,
without the previous consent of Government, or of any other
authority to whomsoever you may think proper, either by sale,
gift, or otherwise, your proprietary right in the whole, or in any
part of your zamindéri ; such transfers of your land shall be valid
and recognized by the Courts and officers of Government, provided
they shall not be repugnant to the Muhammadan or the Hindu
laws, or to the regulations of the British Government.” And,
finally, after annexing to the grant certain stipulations, the 15th
Article declared that “continuing to perform the above stipula-
tions, and to perform the duties of allegiance to Gov.
you are hereby authorized and empowered to hold ;
to your heirs, successors, and assigus
herein named the zamind4ri of

ernment,
D perpetuity
» &b the permanent assessment

The name of the
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zamind4ri is not inserted, but at the end cjf the sa,na-d g:?fe fv:}s::
added a list headed ¢ A list of the villages 1n cf:he za’n,l’m ri o
i Gzvid, i dapalli Circar.
six pargannas of Nfizvid, in the Kon '
The name of the zamindAri in dispute appears, therefore, to be

" in strictness, * The zamind4ri of the six pargannas of Ntazvid,

in the Kondapalli Circar,” but for convenience it is treated as
the zamindéri of Ntzvid.

The provisions of the sanad differed in no regpect from -ti:;s?
which are contained in every ordinary deed of permanent hse e
ment ; the feudal or military tenure was at an end; t.edzll‘?
pargannas to which the sanad related became a new szmb-ect:
subject only to the payment of a fixed land revenue, t:cmh S; .}t -
to the ordinary stipulations and the performance ot the du

rdinarily imposed upon Zamindérs.

Oliltmz: ]Ztateg in ths written statement of the ﬁrst- defendaflt,
“that under the empire of the Mahomedans the anclen't zamin-
déart of Ntzvid was extensive, and was governed by its ?hleti‘
with absolute power and independence ; but under .the p;)h(;‘y';)

the British Government the same has become .dlveste o i :
military character, and dwindled into a large peishkash paying
zamindéri.” + statoment

is is doubtless a correct stater . o

g] fh;s ?ormer state of things indivisibility and impartibility
and descent to asingle heir were the ancient natu.re of the t‘ef)ure,
and with good reason when the estate was su'bJect to nn.hta;y
services and under the government of a chieftain, .a,nd was Tn t e?
nature of a r4j or principality ; but when the anment. zammd'{n;
was resumed and two new estates were created out ch it, of whic
the Zamind4rs ceased to be liable to military ?,ervwe, or te be
independent chiefs, but held merely as ordxr.xa,ry Zammdlét'a‘:,,
subject to the payment of a fixed asseSanenb of l‘evenu-ci),.l.t mze
was no reason why the rule of impa,rtibih.ty or e.lescend‘lh i xg bo
a single heir, according to the rule of primogeniture, should be

to the newly created estates.
exfl?;ei‘zdw:?,s no Statg policy which required that the new estate

' of Nizvid should be indivisible, otherwise Clause 7 woulc.i not
) have been inserted in the sanad. If Rémachandra had transferred

by gift, sale, or otherwise any portion of his zamindéri suc.h portion
would not have been impartible or descenfhble, according to the
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rule of primogeniture to a single heir of the transferree, if a Hindu
or Muhammadan. Indeed it was expressly stipulated in the sanad
that transfers in whole or in part should be valid, provided they
should not be repugnant to the Hindu or Muhammadan laws,
which they would have been if they had been limited to the cldest
son or other single heir of a Hindu or Muhammadan transferrce.
There was no reason why the new zamindéri should have been
made impartible or limited to Rijah Rémachandra and his heirs
according to the rule of primogeniture, when, so far as Government
was concerned, he might have divided it by will amongst several
devisees.

The limitation in para. 15 of the sanad was to his heirs, by
which, according to their Lordships’ interpretation, his heirs
according to the ordinary rule of Hindu law were intended.
Rémachandra did not at the date of the sanad hold an estate
descendible to a single heir according to the rule of primogeniture,
and there is no reason why the limitation to his heirs should be
construed to mean a single heir according to the rule of primogen-
iture, when the descent from his transferrees would be regulated
by the ordinary rules of inhevitance. If the Government had
intended to make the estate impartible, and to limit the succession
to a single heir according to the rule of primogeniture, instead of
to the heirs of the grantee, according to the rule of Hindu law,
there is no doubt they would have expressed their intention in
unambiguous language. Their Lordships have nothing to do with
the case of Venkata’s new zamindéri of Nidadavél, and therefore
abstain from any expression of opinion as to whether it was
impartible or descendible to a single heir or not. Nor are they,
nor were the Civil Courts, bound by any views of the revenue
authorities as to the effect or construction of the grant, or the
intention of the Government. Nor has the decision of the Sudder
Court in Narasimha’s case any bearing upon the construction of
the sanad of 1802, or upon the rights of the parties to the suit.
In the Hunsapore case, Bir Pertab Suli . Maharaja, Rajender
Pertab Sahi (1) the zamindiri was an impartible réj, which
by family usage and custom descended to the oldest male
heir, according to the rule of primogeniture, subject to

(1) 12 Moo, L. A, p. 1.
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the obligation of mz;kiug babuana allowances to t,h.('a 3‘12:;
mem.bers of the family for ma,intenan(.:e..lt) was z‘::: e
confiscated by the British Government 1n 1767, g“; f(()lrce of
of the rebellion of the Rdja, who was expelled by

ssessi til 1790,
' : yer having kept possession UnLL
e et " member of the family, on

the title of Réja. There
d was, what was
fresh grant of

granted it in that year to a younger
“whom subsequently they conferred . k
was no fresh sanad, and the only question .1‘94159
the nature of the estate granted ; whether _lt was & erely a grant
the family r4j with its customary rule of desciaflt, OrI‘E \ ebl’d S
of the lands formerly included in the 1d), t.o : lthe hands
ordinary zaminddri. In that case, the estate whilst in o
of the Government had never been broken up, and it was the
that it was the intention of the Government to res o the
zamindéri as it esisted before the confiscation, and that the
transiction was not so much the creation of' a new ten;;; :;s b
change of the tenant by the exercise of & vis 77%.(1,7071'. the
estate was transferred in its entirety, bub 1 fhis cas nad
estate was divided into two distinet zaminflérxs, anc.l’a ;Zv:,l:aand
granted allowing the same to be alienated 1'n pa.rt or 13 a,ssicm’s for
making it inheritable by a person and his heirs an ot é’escen-
cver, that persen being one who had never held an es
dible to his eldest male heir.

The word heirs used in the sanad must,
opinion, be construed to mean the heirs of tl.le grantee
to the ordinary rules of inheritance of the Hindu law. + voliance

With reference to the effect of the sanad of 18(?3’ ti()) mhzwe been
was attempted to be placed on an agreement sal brother Réjah
cntered into between Venkata Narasimha an'd his rh. do not
Rémachandra, dated 17th July 1795, but their Lord‘z.;}:: it. In
think that it was legally proved, and thereiori);cgmber 1802
considering the effect of the sanad of the 8t II{ 1 e Collsctor
reference may be had to the letter of Mr. John Read,

Settlement
of Masulipatam, to the Secretary of the Land Revenue

‘ i ich he submitted a plan
\ Commission, dated 25th July 1802, in which e ofred

for the division of the ancient zamindéri of Narasimha and
an opinion as to the respective claims .of Venkszfm of the perma-
of Rémachandra, preparatory to the m?,yoduc .1?1 dships are of
nent settlement. 1In that letter, of which t‘hen orasp

in their Lordships’
according
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opinion that the official copy of the copy filed with the Bogrd of
Revenue (which was an official record) was under the circumstan-
ces admissible in evidence, Mr. Read SAYS t—

““ A perusal of the late Collector’s correspoudence will show that
Rémachandra Rau's claim to participate in the zamindar has bec 1
long and steadily maintained, so late, indeed, as the 17¢th J uly 1795,
The views of Venkata Narasimha Appa Rau and Rémachandnﬁ
Rau underwent the discussion of their relutives and adherents. In
consequence, au agreement was exchanged, providing for the division
of the estate, effects, and zamindar{ of their deceased father, conform-
able to the usage in such cases.

* No doubt remains of the execution of this agreement, although T
cannot find it received the sanction of the Collector. The elder Appa
Rau pretends to state that the document was forcibly taken, and has
presented what he terws a corrected plan for the division of the
zamindéri. The charge of forcible exchange I believe to be incorrect
and the agreement, to which Venkata Narasimha Appa Rau appeals,
is 1o more than a loose wemorandum in the handwriting of the
Rajahmundry Peishkar.”

Their Lordships will, therefore, humbly advise Her Majesty to
reverse the judgments and decrces of both the Lower Courts, and
to order that the appellant do recover one-sixth part or share of
the villages included in the zawinddrt of the wx pargannas of
Ntzvid, in the Kondapalli Circar, together with his costs in both
the Lower Courts in proportion to the value of that property.

It was found by the First Court that the Kamatam lands and
gardens in various villages to a total value of Rupees 58,500, of
which a garden valued at Rupees 8300 is in the Plaintiff’s
possession, and also the forts, houses, granaries, stables, &c.,
valued at Rupees 1,23,500, form part of the zaminddri, and were,
therefore, indivisible under the first issue, and no
preferred against that finding.

Their Lordships will, therefore, further humbly advise Her
Majesty that the said Kamatam lands and gardens, forts, houses,
granaries, stables, &c., above mentioned, be declared to be part
of the zaminddri above mentioned, and that the appellant is"
entitled to recover one-sixth part or shave thereof, with the
exception of the said garden valued at Rupees 300 in the
plaintiff’s possession.

Their Lordships will further recommend to Herp Majesty that

appeal was

- s’;

Y
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the amount of mesne profits from the date of dispossession of the Risa Vix-
share of the property ordered to be recovered to the date of **™ F40

restoration thereof be assessed in execution.

The costs of this appeal must be paid out of the estate of
Rajah Narayya Appa Rau, deceased, the original defendant
and respondent.

Solicitors for Appellant: Messrs, Frank, Richardson and
Sudler,

Solieitor for Respondents « Mr. f1. Treasuye.
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APPELLATE CRIMINAL.

Before Sir Oharles 4. Twrner, Kt., CJ., and Mv. Justice
' Muttusami dyydr.
- LINGAM RAMANNA AND TWwo OTHERS (PRISONERS) APPELLANTS.*

Abetment~Supplying food.

The supplying of food to a person about to commit a crime is not-necegsarily an
abotment of the crime: but if food were supplied in order that the criminal might
g0 on a journey to the intended scene of the crime or conceal himself while wait-
ing for an opportunity to commit the crime, the supplying of food would be in
order to facilitate the commission of the cxime and might facilitate it.

Tuis was a case referred under Section 263 of the Code of

. Criminal Procedure by the Sessions Judge of the .God4vari

Division,

Upon considering this case, Counsel not appearing on behalf of
the prisoners, the Court (TvrNER,C.J., and MUTTUSAMI AYYAR, J.)
delivered the following

JUDGMENT :—The prisoners Lingam Ramanna, Miriyala Baladu
and Valala Bulleya were charged, firstly, with having, on the
18th November 1879, abetted dacoity which was committed in
consequence of such abetment; and, secondly, with having on
the same day abetted dacoity which was not committed in conse-
quence of such abetment. The evidence adduced at the trial is
the following : that on the night of the 18th November the second
and third prisoners were seen proceeding to Marripoliem with
four bullocks laden with grain, wheat, paddy, and cholam ; that

- —_———
* Criminal Appeal No. 113 of 1880,
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they were sent for snd brought back and were followed by the
prisoner Ramanna; that on being questioned by a military offi-
cer the prisoner Ramanna stated “ Karam Tamman Dora has
been to our village twice and has compelled us to give him
food ...... The grain which I carried was for my own use
only.”” The prisoner Baladu stated  Lingam Ramanna (mean-
ing the first prisoner) and others have been for some time
supplying Karam Tamman Dora and his people. Ramanna sent
me and Bulleya with 6 rupees to purchase paddy. We went
to Kottapalle, bought it, and carried it back to Marripoliem last
night. Afterwards people came from Kottapalle and fetched us
and the grain back here. The paddy that Ramanna sent us for
was intended for Taminan Dora. Salt was also sent out through
us for Tamman Dora.”” The prisoner Bulleya stated Lingam
Ramanna has been furnishing Tamman Dora, and his gang with
supplies. Recently he sent me and Baladu to fetch more paddy
from Kottapalle. We carried it last night to Marripoliem and
were fetched back here this morning.” In the Sessions Court
the prisoner Ramanna stated he sent the other two prisoners
with two of his own bullocks and two belonging to one Gan-
gayya to purchase grain for his own use. The prisoner Baladu
stated Ramanna had sent him to buy grain for his (Ramanna’s)
own use,and that he had done so; and the prisoner Bulleya that
Gangayya had sent him to buy grain and convey it to Marri-
poliem and there leave it, and that he took the grain at night as
he thought it safer to do so.

The jury acquitted the prisoners.

The Judge considers the prisoners were aiding and abetting the
dacoits and that they should be convicted, he does not say on
which of the two charges.

Assuming that Karam Tamman Dora intended to commit a
dacoity, and that the first prisoner knew it, although he had not
conspired forits commission, and that, having such knowledge
the first prisoner intended to facilitate the commission of the
decoity by supplying food to Karam Tamman Dora, and would
thereby have facilitated it, there would not be sufficient evidence
to convict any of the prisoners in reference to the supplies, which
are the subject of the charges, even of an attempt to abet the
dacoity. No more is shown than this: that the second and third
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ppisoners were on their way to the house of the first prisoner, and
it may be that, on receiving the grain, the first prisoner would
bave changed his intention, or the first and second prisoners
would have refused to set out to deliver the grain to Karam
Tamman Dora. They could not be convieted of an attempt
until some step had been taken in the actual commission of the
offence. The actual transaction which, if completed, might have
constituted abetment, the despatch of food to Karam Tamman
Dora, is not shown to have commenced. All that is shown (and
this only by the statements of the second and third prisoners,) is
that the first prisoner was furnishing himself with the intention
of supplying Karam Tamman Dora.

Moreover, no evidence was adduced to show that Karam
Tamman Dora was about to commit a dacoity, and, had it been
established, to convict the accused it must have been further
shown that the food was to be supplied to facilitate the commis-
sion of the offence and that the commission of the offence would
have been facilitated thereby.

The supplying of food to a person about to commit a crime is
not necessarily an abetment of the crime. Abetment consists
either of instigation or of conspiracy followed by an act or illegal
omission pursuant thereto, or of inteutional aid in the doing
of a thing; and a person is said to aid the doing of aun act, who
either prior to, or at the time of, the commission of the act does
anything in order to facilitate the commission of that act and
thereby facilitates it.—I.P.C., Section 107, Example 2. The
supplying of necessary food to a person known to be engaged in
crime is not per se criminal ; but if food were supplied in order
that the criminal might go on a journey to the intended scene
of the crime or conceal himself while waiting for an opportunity
to commit the crime, the supplying of food would be in order to
facilitate the commission of the crime and might facilitate it.

As we hold the evidence on the record is insufficient to war-
rant the conviction of the prisoners on either of the charges on
which they have been tried, we acquit them and order their
release,

‘Ordered accordingly.
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The District M unsif dec;eed the claim ; the Judge has 1‘eversedg~ MurHIALY
the decree and dismissed the suit on the ground that the mosque; C“g"‘

being a recognized place of public worship the Magistrate’s order | Baren Sirs.

1880.
October 11,

APPELLATE CIVIL.

Before Sir Charles A. Turner, Kt., Chief Justice, and My, Justice
Muttusimi Ayydr.

MUTHIALU CHETTI axp 9 OTHERS (PLAINTIFFS), APPELLANTS,
v. BAPUN SAIB.*
Order—Magistrate—Music.

An ot.'der) of th'e Magistrate directing that all music should cease when any
brocesslon 18 passing a certain place of worship, held ulira vires.

THE facts and arguments of Counsel in this case are fully set

forth in the judgment of the Court (TURNER, C.J., and MuTrU-
sAMI AyvaR, J )

Mr. Johnstone for the Appellants.

The Advocate-General for the Respondents.

The Court delivered the following

JUDGMENT :—The respondents having recently erected a
mosque in Shevapett, a suburb of Salem, obtained from the
District Magistrate on the 17th January 1878 an order in the
following terms:—* The District Magistrate hereby orants per-
mission to the Mussulmans of Shevapett to erect a m\?s_jid in the
place indicated in the petition now read, subject to the conditions
therein stated by them, viz., that they agree to allow free passage
to all processions (Hindu and others) while passing aud 1'epassi:;0
this. musjid, and, under G.0O., No. 861, dated 9th May 1874 thz
District Magistrate hereby directs that all music shall (;ease
while any procession is passing or repassing the above musjid.”
Feeling aggrieved by this order, which interfered with the
exercise of a right they alleged and apparently proved they had
enjoyed from time immemorial, the appellants, on their own
behalf and on behalf of the other Hindu inhabitants of the
suburb, instituted this suit to obtain a declaration of their right

to use music in their processions and of the invalidity of the order =

of the Magistrate.

* Second Appeal No. 568 of 1879 against the j Y »

T8 No. judgment of J. C. Hannynet n,
sttn'cnt Judge of Salem, dated 28th J uly 1879, reversing the decree of ilio ]grilfugct
Munsif of Salem, adted 315 March 1879, ,

/

v

did not go beyond the orders of Government, and must be upheld, l
any usage to the contrary notwithstanding.

We agree with the Judge that usage, however long, would -
not avail to sanction an infringement of the law, and that it is
immaterial for the decision of the question raised in this suit
whether the Hindus have heretofore enjoyedethe right they
assert, or whether the edifice now raised as a place of worship by

. the Mahomedans has been so used for a shorter or longer period.

We cannot, however, agree with the J udge that the notifications of
Government to which the Judge alludes would be decisive of the
question as to the propriety of the Magistrate’s order or the rights
of the parties. These notifications have not the force of law.

In the proper governance of a country of which different
sections of the inhabitants hold widely divergent creeds, it is of
course necessary that regulations should be established securing
the members of each sect, in the legitimate performance of their
devotional exercises, from improper interference on the part of
members of other sects, and such regulations find a place in the

law of British India (Indian Penal Code, Chapter XV).

But at times the rights of the several sects to the undisturbed
exercise of their religious observances may come into contlict
without any criminal intention. In such cases mutual toleration
is, and must be, the only and the proper rule. It has then to be
determined how far the conflicting rights interfere with and
necessarily modify each other.

It is, on the one hand, a right recognized by law that an
assembly lawfully engaged in the performance of rel.igious worship
or religious ceremonies shall not be disturbed. Itis,on the other‘
hand, a right recognized by law that persons may, f.'or a lawful
purpose, whether civil or religious, use a common highway by
parading it attended by music, so that they df) not:, obstruct the _
use of it by other persons. If persons passing in procession

attended by music pass a place in which others are assembled

and engaged in public worship which the music would tend to

disturb, it is the duty of the persons composing the procession to
refrain from such disturbance; but assemblies for purposes of



MuTHIALY
CHETTI

v,
BaruN S41s.

~engaged in religions worship,

~might close every highway to the processions of 4 sect to which
. they are opposed by erecting in the nei

142 THE INDIAN LAW REPORTS. {voL. 1I.

worship are held scarcely in any place at all hours and generally
at appointed hours, and therefore it is unnecessary that there
should be a rule that persons should not at an
a bigh road in the neighbourhood of a recogniz
ship if attended by music.

¥y time pass along
ed place of wor-
If indeed the procession be of a

religious character, the prohibition of it may be as real an inter-

ference with the free exercise of religion as in allowing it to

proceed past an assembly engaged in worship attended with such .

circumstances as to disturb that worship, and
procession is to be allowed to pass a recognized pl
whether persons are or are not at the time there

if no religious
ace of worship,

assembled and
the members of 3 numerous sect

ghbourhood of each high-

way a place of worship.
The law in the restriction it jm

ever character does not go heyond the necessity. The order
then passed by the Magistrate is not warranted by law, nor has
he generally authority to declare the law on the subject and
anticipate a breach of it by a prohibitory order.

For the preservation of the
authority—an authority limitedt
is to secure to every person thee
law, and, by measures of preca
invade the rights of others ; bu
exercise of a right may lead
whether he has available a suff

or to render it innocuous, regard for the public welfare is allowed

to override temporarily the private right, and the Magistrate is
authorized to interdict its exercise,

The duration of this authority
sive with the emergency that j
rity. -

In our judgment the order which
ultra vires, and the appellants had a good cauge of action against
the respondents who procured it, Reversing the decree of the
Judge, we affirm that of the Court of First Instance, substituting
for the words a8 freely as they usually do in other places
the words  on all Jawful occasions and in a lawfyl manner so

poses on processions of what-

public peace he hag g special
o certain occasions. His first duty
njoyment of his rights under the
ution, to deter those who seek to
t if he apprehends that the lawful
to civil tumult, and he doubts

in the Magistrate is co-exten~
ustified the exercise of the autho-

this suit Impugns was

cient force to repress such tumult,

%

VOL.‘ I1.) MADB.AS SERIES. © 143

as not to disturb the respondents or other'person's.assembled
for the performance of religious worship- or religious cere-
monies.”

The appella.nt;s will recover from the respondents their costs

in all Courts.

APPELLATE CIVIL.

Before Siv Charles A. Turner, Kt., Chief Justice, and
My, Justice Forbes.

SESHAYYANGAR axp 8 ormrrs (PLAINTIFFS), APPELLANTS, -
SESHAYYANGAR anp 4 ormses (DEFENDANTS), RESPONDENTS.

Liberty to evect places of worship. .
In India the members of a sect are at liberty to erect a place of worship on ?:’m
own property although it is more or less contiguous to a place already occt:;plli(; erty
a place of worship appertaining to another sect. The people of any sect are al y

to erect, on their own property, places of worshin, either public or private, and to

perform worship, provided that, in the performance of their worship, they do mot
cause material annoyance to their neighbours.
THIS suit was brought on the 2nd December 1877 b_)'r some of the
worshippers in the Tengalai Temple of Sﬁndr@émx ne:ar-dN;giar
patam to restrain some Vadagalais from carrying the:xr ido lm
procession round the four streets surrounding the said tems1 .
A decree was also prayed for to order the removal of a Vadagalai
idol from a house in one of the said streets.

The District Judge dismissed the suit with costs.

The plaintiffs appealed. . .

Mr. })oimsione, I;;P Rémachandrdyyir, Rangacharrs and Tiru-

ranacharri for the Appellants, )
anhe Advocaie-GenemIl)pand V. Bhashyam Ayyangdr for Re-
spondents 1, 2, 3 and 4. '

The Government Pleader for the 5th Respondent. .

The facts and m"gument,s of Counsel sufficiently appear in the

_following

JUDGMENT :—The plaintiffs, alleging themselves to be ;vorsh;P—
pers in certain temples, which are known as Savundarardju

* Appeal No. 32 of 1880 against the decroe of J. D. B. Giribble, Acting District
Judge of North Tanjore, dated Sth November 1879,

MeTHIALY
Cuerrr
V.
Barun Sirs.

1880,
August 23.
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«

Permal Pagoda and Sri Krishnaswdmi Sannadi, sued on the
allegation that the defendants wrongfully founded a Vadagalai
idol of Vedanta Desik4r for public worship in a house facing the
Sundarardju Pagoda, and wrongfully carried the idol in proces-
sion, and recited prayers through the four streets belonging to the
Sundarardju Pagoda; that the acts so committed were contrary

to the custom of the pagoda and an insult to the Tengalai com-

munity.

. They pmyedlthat a deerce might be passed for the removal of

the idol of Vedanta Desikdr ; that the streets might bhe declared
to be the property of the Tengalai Pagoda ; that the defendants
might be restrained from carrying their idol in procession, and
might be ordered to pay Rupees 500 as damages for their wrong-
ful act. '

The Judge examined only the first plaintiff, who admitted that
the property of the temple is held by Dharmakartas,

Although this witness claimed the streets surrounding the
temnple as the property of the temple, and alleged that fees were
paid by persons of other scets than the Tengalal sect when carry-
ing idols in procession through these streets; he made admissions
which throw considerable doubt on the validity of the claim on
behalf of the temple to any of these streets, while one of them,
he allowed, was a metalled highway,

The Judge omitted to frame and try what should have been
the first issuc as to the right of the plaintiffs to maintain the
suit, and it 1s to be regretted that he did not fully exhaust the
evidence on the issues tried by him, ' Finding that the plaintiffs
did not deny the public had a right of way, he held that the right
of way carried with it a right to use the way for processions,
and dismissed the suit without taking further evidence.

It is argued in appeal that, although the public may have a
right of way, it does not necessarily follow that they have a
right of way for all purposes. In the present case, while
admitting the public had a right of way, the witness went

on to say that processions of idols took place on payment of
fees, by which we understand him to mean that the right of '

way was only allowed for such processions on payment of
fees. On appeal, the learned Counsel relies on Parthasdra-

dhy Ayyangdr and others v. Ragavah Kristnayyengdr and

VOL. I1.]

others (1) as supporting the claim for the removal of the idol.
Although the decision of that case would certainly warrant
the entertainment of such a claim, the principle which underlay
it has long been rejected. In this country, where there is a
great diversity of eveeds, it would be intolerable if the members
of a seet were not at liberty to creet a place of worship on their
own property because it was move or less contiguous to a place
already occupied by a place of worship appertaining to another
sect. The people of any sect are at liberty to erect, on their
own property, places of worship, either public or private, and
to perform worship, provided that, in the performance of their
worship, they do not cause material annoyance to their neigh-
bours. :

The claim for the removal of the idol must then be rejected.
The learned Advocate-General also contends that the plaintiffs as
worshippers are not entitled to sue for the declaration of right,
nor for the injunction restraining the carrying the idol in pro-
cession through the streets, mentioned in the plaint, nor for
damages for the processions which have taken place.

Assuming that the streets are the private property of the
pagoda, the proper persons to maintain a suit to assert the title
of the pagoda. to such streets, and to restrain trespass on them,
would be the Dharmakartas ; and the plaint does not disclose any
special injury to the plaintiffs, either in the performance of their
religious duties or otherwise, so as to give them a right to main-
tain suit for an injunction or for damages.

On this ground we shall dismiss the appeal and confirm the
decree of the Lower Court, with costs (two sets).

Appeal dismissed,

(1) 8.D.A., 1853, p. 231.
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APPELLATE CIVIL.

Before Sir Charles A, Turner, It., Ohicf Justice, and dir. Justice
Muttusdmi A}/}/(ir.
SUBRAMANIAN CHETTI aND ANOTHER (DEveNDANTS), PErITIONERS,
. THE PRINCE OF ARCOT (Pravriey), Covnter-PrrrTion
Suit for proprietaiy dues—Indmddr—Small Causes Court.

Suits for proprietary dues to which the indmddr
«laim, are not cognizable by a Court of
nor are they claimed under any contract.

THis was
dure Code

as the owner of the village lays
Small Causes. They are not paid as rent,

a petition under Section 622 of the Civil Proce-
against the decree of the District Munsif of Kulit-
talai in Small Cause Court Suit No. 352 of 1878. The petition
set forth that the abovementioned suit was instituted as a Small
Cause Suit in the Court of the District Munsif by the Prince of
Arcot, to recover from the defendants, who are inhabitants of the

village of Manamadu, certain sums for (1) rent of house sites; (2)

Muggum, or loom tax ; (3) Nuzur, or present; and (4) buffalo
tax ; and that a decree was given in favor of the plaintiff. Peti-
tioners submitted that the proceedings of the Munsif in the case
were without juvisdiction and that the decree th
set aside.

Mr. Shephard for the Petitioners,

Mr. Norton for the Counter-Petitioner.

The Court (Tuener, C.J.
ered the following

JUDGMENT :—We are of opinion that the clajmsg made in this
suit are not cognizable by a Court of Small Causes.

The several items claimed are proprietary dues to which the
inédmda4r, as the owner of the village, lays claim, and although
they may be payable by persons occupying houses in the village
or keeping cattlo there, they are not paid’ as rent, nor are they
claimed under any contract.

The decree of the Small Cause Court
Court is directed to return the
proper Court. Each party to be

————

erein ought to be

» and MvurTusams Avvar, J.) deliv-

plaint for presentation in the.
ar his own costs.

. ». e - M )
* Civil Petition No. 112 of 1880, against the decree of the District Munsif of
Kulittalai in Small Causo Suit No. 352 of 1878.

i1s set aside and that

( 7
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%
Before Mr. Justice Kindersley and Mr. Justice Forbes.

TIRUMALA (Pramtirr), Appernant, v LAKSHMI (SecoNp
DrrENDANT), RESPONDENT.®
Act TIT of 1877—Registration. .

Secti eigtrati £ 1877 does not operate soas to e{c vu ,
on&tchccfu;:fn?lf 2? etli?: 1::;:22;;::;3:{,0 instruments c‘xecuted before Act XVI of
1864 (the first of the Registration Acts) came into operation. .

THE plaintiff sued for possession of certain lar‘xdst alleging that
the first defendant sold the same to him (plaintiff) for Rs. 400
under a registered document dated 21st J anuary 1879.

The first defendant admitted the plaintiff’s elaim, but pleaded

that the second defendant held the land under a lease for

ears from September 1864. .
tw';zteygistrict Munsilz' in his judgment said :(—* It is a.dl-mtted
that the second defendant enjoyed the land 'fo,r a period of
fifteen years, and that he has still to occupy it for five years
more.” Comstruing the lease as a mortgage,‘ he declared the
plaintiff entitled to redeem and decreed accordingly.

Against this decree the second defendant .appealed on the
ground that ¢ The decision is against law, inasmuch as the
tt?erms of the document éxecuted by first defendant to sec:)nd
defendant clearly prove that it is a lease and not a mortgage.

The District Judge in reversing the Munsif’s decx:ee made 't‘hs
following observations :—¢ The Lower Court manifestly ;a]u(?
in considering the conveyance to the second defendattl't to be u;‘
the nature of a deed of mortgage securing payment of a sum of
money. The document really is a conveyance for a termt of
years in consideration of the grantor being excused paymer;ho
a debt due by him. Upon consideration the parties .agreed at
in lieu of payment of principal and interest the obligee should

* Second Appeal No. 489 of 1880 against the dec?ee of J. H. Nelson, Distl'ic;
Judge of Cuddapah, dated 31st January 1880, reversing the decree of the Court o
the District Munsif of Produttdr, dated 2nd July 1879.

1880.

December 17.
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oceupy and enjoy certain lands for his own benefit for twenty
years. In other words, the grantor sold to his creditor all his
rights over the lands for a period of twenty years. Tt cannot be
permitted to the grantor now to recede from his agreement and
deprive the grantee of what was deliberately and definitively
conveyed to him.

“The respondent contended that his registered deed of sale
must prevail against the unregistered conveyance to the second
defendant. '

“ After a careful consideration of the provisions of the earliest
Registration Act (XVI of 1864), I am clearly of opinion that the
suggestion has nothing in it, inasmuch as the lease deed was
executed before that Act came into operation, and therefore
under Sections 13 and 16 thereof could not be registeved, and
therefore is not now ¢ unregistered > within th
Section 59, Explanation, of Act IIT of 1877.”

The plaintiff' presented a second appeal to the High Court on
the grounds—

¢ meaning of

(L.) That the document in question had been misconstrued.
It was a mortgage, and not a lease or conveyance for
a term of years.
(2.) That the registered deed of sale under which the plaint-
il' claimed took priority as against the unregistered
document given in favour of second defendant,
(3.) That the plaintiff was entitled to redeem,.
Mv. Gould and N. R. Narasimmial for the Appellant.
Mr. Handley for the Respondent.
The Court (Kixprrsrey, J., and Fonrses,
lowing ’
JUDGMENT :—The fivst defendant, finding himself indebted to
the second defendant in the sum of Rupees 171, executed an
instrument on the 11th September 1864 letting the land in suit
to the second defendant for twenty years from the expiry of a
lease formerly granted to one Nagaya,
On the 21st January 1879 the first defendant sold the same
land to the plaintiff, who has brought this sui
sccond defendant. )
The question is whether by virtue of the Registration Act 111
of 1877, Section 50, the sale to the plaintiff, which was by an

J.) delivered the fol-

t to eject the
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insprument duly registered, should take effect against "’h;_ slecond
defendant’s instrument of the 11th Septf%mbex‘ 1864, Whaeh Wa”’:'
not registered. The Act XVI of 1864 did not come mt;o. oi).er:e
tion until the 1st of January 1865. It was therefore not in ird
when the deed in favour of the second dfafendan’o was ezeiu sut.l
It might have been registered under Section 17 of tsxifn : ;}’Sec_
that was not compulsory. Having vegard to the te ¢ opinion
tions 17 and 50 of the Registration Act of 1877, we are(;l op o
that Section 50 does not operate so as to exclude, ?n‘t Z (ir(;( .
of their non-registration, instruments executed b‘e' mecame o
of 1864, which was the first of the present series,

operation. ' . L with costs.

We dismiss this second appeal wi Appead dismissed.

FULL BENCH.

Before Sir Chavles A. Turner, Kt., ?kief Justice,
Mr. Justice Innes, and Mr. Justice Forbes.

SAKKAJI RAU anp avoroer (HEIRS OF PLAINTIFF), A.PPELLA;NTS, v.
TATCHMANA GAUNDAN (Derexpant), RESPONDENT.

Mirdsiddrs—DRight to clues-—EﬂquL'rye——Customl. .
1t can by no means be laid down as a uniform rule that Mirésxd’é,rs are ::::t}:fdz:
dues from cultivators holding lands within the area of the fnwéfl des e
pattds from the-Government. To avoid injustice, where the right is e'xfnth:}re o
should be an enquiry whether by custom it prevails on the estatet or, i there
not sufficient instances on the cstate to afford grounds for decision, o
in the ncighbourhood. .
Cs?‘f(?l‘ln}:asebeef no Jaw depriving Mirdsidérs of any p1:1v1leg;s _t:::; t?;iyofgz
customarily enjoyed. On the other hand, in the Regulations ¢ : 111 ention
Government is declared to vespect the privileges of land-holders of a .

. M h
Tais was a hearing on review of the judgment of the Hig
Court in Special Appeal No. 687 of 1875. .
C. Rimachandra, Rdw Suhib for the Special Appellants.
i dent.
Mr. Handley for the Special Responde .
The facts and ayguments fully appear 1n ihe/followmg

* Special’ Appeal No. 687 of 1875 against the decree of.M. Fo«;rd, Dmi;xltc:eJ g:fri
of Chingleput, in Regular Appeal No. 109 of 1874, roversing ;hef 1‘;"7‘:9 o
of the District Munsif of Chingleput in Original Suit No. 463 of 1872,

TIRUMALA
Y.
Laksaml.
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JUDGMENT :—The plaintiff, the sole Mirasidér of the village of

L ATORMANA Kalliakkunnam, sued the defendant to recover possession of 10

GarNpan,

kénis, 6 vélies and 8 maws of nanja and punja lunds in that village,
and arrears of Thoondu tirwa at 3 annas 6 pies per kéni of punja
and of Thoonduvarakuppatham at 1 kalam 2 marcals per kéni
of nanja.

It appears that the lands,in suit were granted to the defendant

by the Revenue Officer ; it is not clear whether the Mirdsid4r '

had applied to engage for them ov not. The plaintiff claims that,
notwithstanding he is not under engagements to pay revenue in
respect of these lands, and that a revenue engagement has been
taken from the defendant, he is entitled to receive dues as
Mirdsidér from the defendant.

The plaintift failed to establish his allegation that he had at

first received such dues from the defendant, but the Court of
First Instance, finding it was customa

ry for ryots cultivating the
lands of the village to pay such dues as were claimed, and at the

rates indicated by the plaintiff, awarded a decree fo
for three years, but refused to eject the defendant.

The District Court, on the appeal of the defendant, held that
by omitting to take a revenue engagement for the lands plaintiff
bad relinquished his mirés; rights in them, and rewersed so much
of the decree of the Court of First Instance as awarded the claims
for dues, ‘

The High Court considered that, while the omission of the
Mirésidér to cultivate might authorize the Revenue authorities
to introduce a cultivator, it did not, further prejudice the pre-
seriptive rights of the Mirésidér, and that these rights would not
belost by the Mirdsidars declining to veceive a pattd for the
lands.

A review of judgment, was subsequently allowed and the case
re-argued.  We have postponed our decision iy the hope that the
questions raised in the course of proceedings, which we understood
had been taken by the Revenue Officers, would effect 5 settlement
of the respective claims of the Mirdsiddrs and ryots holding
pattds in the Chingleput District.

If it were possible, it is certainly desirable that a general rule
should be established. The absence of certain law or wniform
custom gives rige to disputes which would have been ayoided by

%

N

r the arrears
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the gnactment of a rule similar to that obtaining in Bengal under s‘umﬁ: Riv
Regulation VII of 1822. By that Regulation, when waste lands ,pcmmixsa

are considerably in excess of the requirements of the land-own.el‘,
:he Government is empowered to make settlement o.f' them with
strangers, reserving to the land-owner certain proprietary dues..

We are not informed that any arrangement has been made in
thg village in which the property in suit is situate, and must pro-
ceed to dispose of the appeal.

In invesfigating landp I1);emu'es in India, it “Till be found that,
although tenures resembling one another in their general featurc?s
are met with in many Provinees, it is unsafe t.o 1ni:er, from this
similarity, that these incidents are identical in dl.ﬂ‘erent Pro-
vinces or even in the same Province. The political circumstances
of each Provinee or District have more or less affected tenfures;
other differences in the incidents of tenures have their origin in the
caste of the land-owning and cultivating classes in the grea-ter or
less abundance of labour, facility for irrigation, and fertility of
soil, and in the more or less frequent change of ownership. It
must not then be assumed that the incidents of the mirasi tenure
are everywhere alike ; while the dues paid ir‘z rec.ognition of that
right, even where the right of levying dues is enJoyefl to the full
extent by the Mir4sidar, are not to be assumed to bear, in all places,
a similar proportion to the outturn or value of the .produce of
the land.

Of these variations, as well as of a conflict of opinion as to 1.;he
right of the Mirésidér to levy dues, even on lands for which
revenue engagements are given directly by the Governr.ne.nt to
the ryots, we find evidence in the selected papers of mirdsi rights

ublished in 1862.

! Mr. Place, then Collector of Chingleput, in a letter to the Poard
of Revenue, dated October 6th, 1795, stated that « the propmetar:)’
russum of the Mirésidar does not prevail in ever)t vi?lage, but .18
highest in those the right of cultivation of which is vesteﬂt;ln
Malabars,” p. 20. In January 1796, the Board reportied X0 : e
Government that the Mirdsiddrs of some villages ({f the Jaghire
enjoyed, in addition to the Jands in their cultivation and vent-
free Maniams, “ what is considered a proprietary russum or marah
out of the produce of the Sircar lands included in what is t,erme.sd
pur die maral denominated by the Collector proprietary in
deféa.sible dues of hereditary cultivators,” p. 32.

GAUNDAN.
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Saxxast Rév  Although in Mr. Place’s final report on the Jaghire, June 6th,

Latomaxa 1799, he gave his opinion that the land of a Mirasidar left unculti-

GavNDAN.  vated escheated to the Government, who might confer it on whom

nevertheless, be respected, and they would receive their established Saxxan Riv
shares for the lands which should be cultivated ; that the right ,

Cl;MANA
‘extended to the waste, and that, if waste was brought under culti- Gavxvax.

it pleased (p. 68), it will be seen that this opinion must be accepted
with qualification.
Mr. Hodgson, September 24th, 1807, reported that, in the dis-

trict of Tinnevelly, if a Mirdsiddr were unable or unwilling go ‘

procure tenants to cultivate the waste, and that if the Govern-
ment or its representative should assign the land for cultivation to
a stranger, the Mirdsiddr would still consider himself the proprie-
tor of the land, claim his swéami-bogam, and not deem his title
invalidated by his temporary inability. He added that, « by
allowing the pyacarry of the Sircar to cultivate it, subject to the
usual small fee as an acknowledgment of his property in the land,
the Mirdsiddr does not preclude either the Sircar or the Sircar’s
representative from rendering the land an available resource ”
(p- 107). In the same paper M. Hodgson observed that ¢ in
opposition to this right long established by custom, not only in
Tinnevelly, but in other parts of the Carnatic, it had been con-
tended the Zaminddr or Mittahddr has an exelusive right to all
land not under cultivation, and that whatever land the Mirdsid4r
may decline or be unable to cultivate, the Sircer or its repre-
sentative, the Zamindar may grant the mirgsi property of that
land to another asan inducement to him to cultivate without sub-
Jecting the new settler to any demand from the Mirdsid4r ;77 but
he stated he entertained not the slightest doubt the Mir4sidérs
would be able to establish their right in a Court of Law by an
appeal to custom (p. 108).

In 1814, under the orders of Government, questions‘ were
addressed to several Collectors as to the rights of Mirdsidérs ; of
those questions, the most important for our present purpose are
the first, second, third, fourth, and fifth, which are to the following
effect :—Is mirdsi right recognized where the Mirdsiddrs are not
the renters (by which term we understand persons under engage-
ments to Government for the revenue) ?  Does it extend to the
waste 7 Is it lost if cultivation i discontinued for a single
season ¢ Has it heen respected by the settlement officers ¢ Where
it has not been so respected, has it leen respected by the people ?

Mr. Peter replied, January 10th, 1815, that, in Dindigul and
Madura, i‘f the Mirasid4rs were not renters, their rights would,

{

vation even by a renter, the Mirdsidir would be entitled to his
share ; that the right was not forfeited by discontinuance of culti-
vation for a single season ; and that it had been usual to respect
1t-(p. 158).

Mr. Cotton (May 8th, 1817) gave very similar replics respecting
the Mirdsid4rs in Tinnevelly. - It, however, appears that, at that
time, there were in Tinnevelly or in Dindigul and Madura but few
““renters ” of mir4si lands other than the Mirdsidirs themselves.
Mr. Ellis (May 30th, 1816), reporting on the mirasi rights within
the Collectorate of Madras, drew a distinction between waste that
had been cultivated and immemorial waste, asserting that the
right in the former was similar in character to the right in the
cultivated land ; while the right in the latter was limited to quarry-
ing stone and cutting firewood, and did not extend to breaking
up the land for cultivation. Mr. Ellis considered the right was
not lost merely by discontinuance of cultivation, but that, if a
Mirfsidér neglected or became unable to cultivate his land, the
Government might give it to pyacarries and perhaps resume the
mirdsi Sivatantrams (dues), though this he admitted would be a

- harshmeasure ; he stated that mirdsi rights had not been uniformly

respected by Revenne Officers, and he believed that, in some
instances, the Mirdsidérs had retained their privileges, although the
cultivable lands had baen given to Government renters (pp. 184-
189).  B. Sancaraya, the Sheristad4r of the Madras Collectorate,
whose answers were transmitted by Mr. Ellis, reported that, where
Government granted to a stranger any portion of mirdsi lands not
excepting waste, the Mirdsidar was entitled to compensation ; but,
regarding the rights as vesting chiefly in possession, he was of
opinion that, if the Mirdsidir failed to cultivate and loss accrued
to the State, the Government enjoyed and exercised the right to
cause the land to be cultivated and to issue cowles for that purpose .
he was also of opiniou that, althoagh the right was not lost by the
omission of the Mirasidér to cultivate for a year, yet, if the Mj-
résidér absented himself for a long period and neither cultivated
nor leased the lands, and, in other respects, acted in opposition to
the State, the Government was competent to resume them and
23
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hagd greatly contributed to level the ancient distinctions between Saxxan Riv
the mirdsi Jandlords and their pyacarry temants ; « for, notwith- g,rcuuaxa
standing the pyacarries thus employed by the Government often ~Gavxpax.

S.K'A ",0- N oo k (ORI NN .
AT Riv grant them to strangers. If the Mirdsiddr declined to pay a
Laroaxa Teasonable assessmens, the Sheristaddr considered he might be
GAUNDAN, o0, 0 . "
passed over and a lease given to a strangey, but that in that case

the cultivation should be conducted through the Mirdsidér, and he
should be allowed the established varam (share of producce).

On this answer Mr. Ellis noted Sancaraya had framed his reply -

according to his conception of what was just and to the praético
he had known to obtain when the rights of the people had been
really respected, but that he (Mr. Ellis) had reason to believe that
in districts in which villages had been rented the Mirdsidérs had
been deprived of their mirdsi rights for refusing to engage. In
answer to the question whether if the mirdsi l'ightb hbnd not
been respected by the Revenue Officers it had nevertheloss boen
respected by the people, the Sheristaddr replied that thas lands
held by the Mirdsidérs rent free the cuppatam and other merahs
(fees for village servants) and the thundavaram remained to the
Mirdsiddr, although the mirdsi lands were rented to a strancer.

Inaletter to Government, dated September 8th, 1817, the %oard
of Revenue intimated its intention to forbid Collectors to admit to
engagements under the ryotwar system any persons who were
not by hereditary or preseriptive right entitled to pay their dues
directly to the State, their objects being to preserve the Mirdsidérs
* * from that infraction in favor of their inferior tenants, the
pyacarries, which, by admitting both on a footing of equality, was
the just ground of complaint under the former ryotwar sy)stem
(p. 365). To this the Government replied, 16th December 1817
that the ryotwari settlement should not he attended with an);
invasion of the rights of the Mirdsiddrs or others in the soil, but
that further than that object might require it did not appear to be
necessary to preclude the Collector from entering into agreements
with ryots who up to that time might not
directly to Government (p. 365).

In a lengthy minute prepared by the Board in J anua.ry 1818
on the land tenures of the Presidency the omission of Mirdsi-
dérs to obtain tenant cultivators of lands was attributed to the
high assessment which left no profit to the Mirdsiddr, and it is
stated that the Government, to prevent loss to the 1’ev)enue had
been obliged to resort to the expedient of transferring arable)land
temporarily to tenants of their own selection, and as

ave paid revenue

a result

v’/\

admitted the justice of the Mirdsidar’s demand for his coopa-
tum marahs and thanduvaram, they too frequently asserted
# % % thefr inability to discharge these dues in addition to the
public assessment” (pp. 384-385). Im the same minute the
Board noticed the proportion borne by the dues to the outturn
of the lands varied in different districts and with the caste of
the Mirdsiddrs in the same district (p. 387).

In November 1820 Mr. Swmalley, who was engaged in the
introduction of the new ryotwar settlement in Chingleput, cal-
culated that the thunduvaram varied from less than 1 to 11
per cent. on the gross rent. He proposed to assess the land at
a gross rent, and to allow the Mirdsiddrs, if they engaged for
the revenue, a uniform deduetion from the gross rent of 3% per
cent. as thundutirwa ; if a Mirdsidar refused to engage, he or his
heir might nevertheless come and claim to engage at any time
within 105 years, and would then receive the thundutirwa which
had meanwhile been enjoyed by the State. As to. waste, he
proposed that the Government should offer it to the Mirdsidar,
and if he refused to engage for it should lease it to a stranger ;
but if within 105 years the Mirdsiddr claimed to engage for waste
so leased, it was to be restored to him on payment of all expenses
incurred by the temporary possessor. The “coopatum” or
waste land cultivated by a stranger was to be paid to the
Mirgsidar if he engaged for his share in the cultivable lands; if
he did not, it was to be carried to the credit of Government
(pp. 398-404).

Before the Board replied to Mr. Smalley’s proposals a report
was received from Mr. Hyde, the Collector of South Arcot, where
mirdsi right was not so strong as in Chingleput (minute by Sir
T. Munro, p. 433). Onthe 4th December 1820, in answer to
Mr. Hyde'sveport, the Board declared that mirdsi rights must not
merely be recognized but strenuously supported ; but that if the
Mirasidér failed to perform the service and pay the revenue * *
the compact between the Mirdsidar and the Government was
broken, and the Government must 100k to some other person to
fulil the obligation. The Board pointed out that if the Mirdsi.
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Sakxas Riév dér quitted his land and it was given to another, and the Mirdsidar

Latcusaxa Were to be permitted.at any time within 99 ye

GAUNDAN,

ars to resume his
rights, either the ryot or the Government must be ousted, wherely

confidence would be shaken and the interests of agriculture
suffer ; or if the ryot were left in possession, the Government must
remit a portion of the rent to the ryot to esable him to pay the
fees to the Mirdsiddr. The Board affirmed the vights of the State
to oust the land-holder when he neglects or vefuses to cultivate
(pp. 410-411), and declared that if the Mivdsiddr neglected to
carry on the cultivation and pay the usual revenuc, so far as his
means would go, he forfeited his right as a Mirdsid4r ; and that
if the Mir&sidar neglected or refused to get a tenant for the waste,
and the State was obliged to find one to keep up or increase the
revenue of the village, the Mirdsidér had no right to a fee
(pp. 415-416).

This minute of the Board was on 28th December 1820 com-
municated to Mr. Smalley, in reply to his report already noticed,
with an observation that persons admitted to engage by reason
of the refusal of the Mirdsidér should be charged only the assess-
ment at which the land had been offered to the Mirdsid4r. On
the 18th May 1822 Mr. Smalley reported that certain Mirdsidérs
had resisted every mode of settlement, and shamefully neglected

cultivaticn, and he proposed their privileges should be forfeited.

The Board, on the 1st J uly 1822, expressed its disinclination to

sostrong a measure, but deelared, if the Mirdsidars continued
contumacious, it was in the power of the Collector to give their
Iands to others, allowing to the Mirdsid4rs the usual swimi-
bhogam (p. 448).

Mr. Smalley’s report and the order of the Board are noticed in
2 despatch from the Court of Divectors, dated 25th July 1827;
and it is observed that the course of proceeding pointed out for
the adoption of the Collectors appeared to be analogous to that
preseribed in similar cases by the Bengal Regulations, and the
Government was invited to consider the propriety of defining by
Regulation the powers it might be necessary to commit to the
Revenue authorities for the purpose of enabling them to conduct
the settlement of the land revenue (p. 430).

In a minute on a second report from My, Smalley, the Board,
on the 14th April 1823, ordered that if the Mirdsidars refused
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to pay an equitable assessment on the cultivated land, it should Saxgasm R4
. .

be given to others who would agree to pay the assessment, and LATCHMANA

that the persons so agreeing should not be ousted so long as they Gavxvax.

paid the assessment. Admitting it was understood to be the com-
mon law of some parts of India that the Mirésidér who had been
thus dispossessed did not entirely forfeit his rights, and that he
and his descendants to the fourth generation might claim posses-
sion and should be assisted in recovering it, the Board denounced
thisrule as inexpedicnt to the State and unjust to the ryot who
had been brought in, and divected that all claims of this nature
should be settled by panchiyat according to the ancient custom
of the country (pp. 424-426).

Sir Thomas Munro, in his minute of the 31st December 1824,
after stating that in Arcot the nature of mirdsi or hereditary
property in land was very different and ranch less perfect than
the right in Malabar, combated the opinion that in Avcot and
the Tamil countries the Mirdsiddr was bound to pay revenue
only for the land he cultivated, and that if the Government
introduced a ryot to cultivate land left uncultivated by the
Mirésidér, that Mirésiddr had a right to exact from the ryot
the landlord’s share or rent. He argued that if this right existed
anywhere, it .was to have been cxpected it would have been
found in Malabar and Canara, but he asserted there was in those
Provinces no traceof it, and he expressed his opinion that there
was no proof of its existence in Arcot, and that if the Mirdsidér
neither cultivated the land himself nor found a tenant and the
Government provided one, the Mirdsidar had no claim for rent
on this tenant of the Government (pp. 433-435). In another
paragraph Sir Thomas Munro expressed his belief that by the
usage of the country the Government possessed. the absoltlte
right of disposing of the waste as it pleased in villages whick
were mirds, as well as in those which were not (p. 438). It
appears from this minute that atthe time Sir Thomas Munro
made his observations the value of mirdsi right had been almost
destroyed by high assessments (p. 444). ]

On the 24th July 1839 Mr. Freese, Collector of Chingle-
put, asked for an expression of the view;s: of the Board as
to the rights of the Mirdsidars, and especlallyq whether they
had the right to sell poramboke and immemorial waste, He
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observed the rights of the Mirdsiddrs appeared to him to extend
only to the lands gererally under cultivation, and that if the
Mirasidars failled to cultivate those lands, or to arrange for their
cultivation, the Government was entitled to make them over to
others, and the Mivasidars, though entitled to veceive cortain
coopatums or * grain fees,” lost the power of onsting the eultivator
actually in possession ; and that with regard to the poramboke
and immemorial waste, their right extended no further than to
the privilege of grazing their cattle on them when waste and
receiving the “ coopatums ” when caltivated.  Mr. Iyeese wrged
the necessity of having a general and definite rule promulgated
(p. 452).

The Board replied briefly that the Mirdsiddrs could not sell
immsemorial waste, but that their vights were confined to SYAZING
and cutting firewood and similar common privileges, but that
these must give way to any proposition ensuring the extension
and realization of the public revenue (p. 452).

In 1841 the Provincial Court, on an appeal from Chingleput,
ruled that the Mirdsiddr was cntitled to engage for the cultiva-
tion of waste in preference toa stranger (p. 463), and this decision
was approved by the Court of Directors (p. 478). It did not,
however, declare what werethe rights of the Mirdsiddr if he
refused to engage.

In 1849 the question was ralsed in a civil suit as to the
rights of the Mirdsidars to levy dues frem ryots who did not hold
from them, but had at their own expense brought waste into
cultivation undeyr cowles granted by the Government. The Sadr
Amin held it was not customary to pay dues in such cases, and
on appeal the Civil Judge aftirmed this ruling, observing that the
point had been frequently settled in the negative (p. 483). The
Civil Judge did not vefer to any cases in support of this state-
ment.

The policy of the Government in and after 1856 was to
disregard the claim of the Mirésidérs to fees from ryots admitted
by the Government to cultivate lands lefs unoccupied by the
Mirésidérs, but in 1874-75 the attention of Government was
attracted toa consequence which had not been foreseen. . Having
o preferential right to engage, the Mirdsidérs took pattds for lands
far in excess of their means to cultivate, seeing that if they fore-
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went the right, they received no dues from the ryots introduced Saxxam ¥
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by the Government. The result was that the Mirdsidars weve g, azcaan:

unable to pay the revenue and the estate was brought to sale for Gavsoa

arrears. A the auction there were no bidders, and the ‘Govern_
ment was compelled to buy in the estate at a nominal pmce.' In.
a view of this consequence of the refusal to recognize the claim of
the Mirdsidér, it was proposed that, in futuve, with the grant of
a pattd to a ryot, introduced by the State, an agreement should
be taken from him in which the amount and nabure. of the
Sivatantrams or fees immemorially payable to the Mirdsidér by
the cultivator, and his liability to pay them should be clearly set
forth. The Government approved of this proposal in their Pro-
coedings of April 13th, 1875.

From the variety of opinions expressed in the documents,
to which we have referred, it results that it can by no means be
1aid down as a uniform rule that Mirdsidirs ave entitled to dues:
from cultivators holding lands within the avea of the mirdsi
estate under pattés from the Government. To avoid injusti::e,
where the right is denied, theve should then be anr enquiry
whether by custom it prevails on the estate, or, if there are not
cufficient instances on the estate to afford grounds for a decision,
on simiilar estades in the neighbourhood.

The Court of First Instance, in the case before us, upheld the
¢laim as supported by eustom, though it does not appear that
evidence was taken on the point. The Judge cousidered the
cireurastance that the ryot held under a pattd from the Govern-
ment sufficient to dispose of the claim, and did not enter into the
question of custom.

While on the one hand we cannot assume, with the Court of
Fivst Tnstance, the cxistence of a settled custom in view of the
conflict of opinion which we have shown to obtain, we are unable
to assent to the ruling of the Lower Appellate Court, that the
civeumstance on which its jndgment proceeds disposes of the
claim. There has been no law depriving the M irasidérs of any
privileges they may have customarily enjoyed. On the otheir
hand, in the Regulations the intention of the Government is
declared to respect the privileges of land-holders of all classes.

At tho hearing of the appeal on review apother point was
suggested by the learned Counsel for the respondent, that, if the
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claim ¢ould be maintained, there must be deducted, from the
dues, the amount paid by the ryot as revenue. The patt4 was
granted in 1867 at a time when the policy of Government was
to take the cowle rent from the tenant. If the Mirdsidér is enti-
tled to dues which would increase the obligation of the ryot to
more than a fair return for the occupation of the land, it may be
that he should seek relief by applying for a reduction of the
assessment ; but, in order to enable us to determine this and the
other questions raised, we shall remit to the Lower Appellate
Court for trial the following issues :—

160 . THE INDIAN LAW REPORTS.

Is the Mirdsidar entitled, by the custom of the estate or neigh-
bourhood, to demand the payment of any and, if any, what
dues from ryots cultivating, under pattds from the Government,
lands for which the Mirdsidar has refused to engage ?

If the Mirésidar is entitled to such dues, is the ryot entitled to
deduct from the amount of such dues, in part or in whole, the
amount of the reverue ?

The Lower Appellate Court will admit such evidence as the
parties may adduce on these issues, and will return its findings
with the evidence to this Court within three months from the
date of receiving this ovder, when ten days will be allowed the
parties wherein to file objections.

The Lower Appellate Court having considered the evidence, oral
and documentary, brought forward, returned the following :(—

“ My finding on the first issue is that the Mirz’tsida’u‘cis not
entitled by the custom of the estate or neighbourhood to demand
the payment of any dues from ryots cultivating, under pattds

from the Government, lands for which the Mirasiddr has refused
Lo engage.

<

‘ No evidence was offered by either party on the second issue,
and as the burden of proving it lay on the defendant this issue

must be found against him, in the event of my finding on the
first issue not being upheld.”

On receipt of this return to the issues sent the case was posted
for re-hearing and the appeal was finally dismissed with costs.
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APPELLATE CRIMINAL.

Before Sir Charles A. Turner, Kt., Chief Justice, and Mr. Justice
Tnnes.

Tae EMPRESS ». ACHL*

Jurisdivtion—det LIT of 1865 (Madras)—Aet X of 1872, oo, Bdct XVI of 1874
Magistrate,

Madras Act III of 1863 declared every Magistrate in the Madras Presidency
authorized to take cognizance of every offence commitied against any special or local
law then in force in the said Presidency, notwithstanding any provision to the
contrary in any Act or Regulation then existing, and alse of any offence against eny
apoecial or local law which might thercafter be passed uuless such law should
make the offences to which it might refer puuishable by somé other authorities
therein specially mentioned. The effect of this Act was fo remove the restrietions
fmposed by special or local laws theretofore passed and to enable Magistrates within
the limits of their ordinary powers to deal with offences punishable under any such
special or local law notwithstanding the special or local law indicated a particular
tribunsl asalona competent to try such offences, and to confer upon them jurisdic.
tion algo in the case of any special or local laws that might be passed after the
enactment of Act 111 of 1865, unless jurisdiction was in any such later law speci-
ally conferred upon some other authority. Section 8 of the subsequent enactment,
Act X of 1872 {the Criminal Procedure Code), limited the jurisdiction of Sub-Magia-
trates over offences punishable under special and local laws, o t:hix&-elasa MWagis.
trate’s jurisdietion being veitricted to the trie:l of offonces punishable und‘er.sn?h
laws with less than one year'simprisonment, while a second-class Magisirate's juris.
diction was gimilaxly restricted to the trial of ot‘f‘ences pu{nshable with less than
three years imprisonment. Act XVI of 1874, .wlnle repealing Act I of 186:?,
feft unaffected the jurisdiction of the Sub-Magistrate under thet Act so far a8 it
otill remained in existence as limited by the provisions of Section 8 of ActX of

1872 {Criminal Procedure Code).

THIS case came before the Court on the following reference from
the District Magistrate of South Arcot :—

«Tn their Proceedings of the 29th September 1876, No. '2,230,
the High Court ruled that Magistrates in the Madras Presxdeu.cy
were not divested of their jurisdiction over offences against special
and local laws, which was conferred on them by Madras Act II1
of 1865, notwithstanding its repeal by Act XVI of 1874. Again
in their Proceedings of the 30th August 1879, No. 1,382, and 4th
September 1879, No. 1,424, the High Court have held that
Second-class Magistrates have no jurisdiction over offences created
by the Indian Arms Act 1878, whereas they have jurisdiction

over such offences by virtue of the abovesaid Act III of 1865,

* Revision Case No. 1 of 1880, *
24

1880,
January 27.
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Tue Ewrness Which provided that they shall have jurisdiction over offences
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against any special or local law which may be enacted after the
passing of the above enactment, provided that such law did not
make the offence therein referred to punishable by some other
authorities therein specially mentioned. The Indian Arms Act
of 1878 contains no such special mention. .

“ Now four cases of offences under the Arms Act have occur-
red in this district, and they have been tried by the Second-
class Magistrate of Cuddalore Taluk.

“ As the aforesaid two rulings are inconsistent with the ruling
of 1878, I beg to submit the matter for the consideration of the
High Court, as instructed in G.0., dated 28th November last,
No. 3,009, of which a copy is herewith submitted.”

The order of Government referred to in the District Magis-
trate’s letter is in the following terms .— .

“ Tt is observed that the ruling of the High Court, dated 30th
August 1879, No. 1,332, cannot be rveconciled with their F. B.
ruling, dated 29th September 1876, No. 2,230,

*“The Magistrate of any district where another similar case
arises will submit the aforesaid two rulings as inconsistent for
the consideration of the High Court, and instruct the Government
Pleader to appear and argue the question.” .

Upon perusing the letter of the District Magistrate, the Pro-
ceedings of the Second-class Magistrate of Cuddalore submitted
therewith, and the Order of Government, dated 28th November
1879, No. 3,009, and upon hearing the arguments of Mr, H. H.
Shephard, Acting Government Pleader, the Comrt (Tur~Er, CJ.,
and Ixnzs, J.,) recorded the following opinions :—

InNes, J.—The Magistrate is mistaken in supposing that
there is any inconsistency between the ruling of the Court of the
29th September 1876, No. 2,230, and the more recent rulings
which he quotes relating to the Arms Act,

The ruling of the 29th September 1876 simply decided that-

the jurisdiction conferred upon Sub-Magistrates in the Madras
Presidency by Act IT of 1865 (Madras) was unaffected by the
repeal of the Act itself by Act XVT of 1874,

The Act III of 1865 gave all Magistrates authority to try
offences against all special and local laws notwithstanding any
provision to the contrary in any Act or Regulation existing at
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the date of the enactment, and also any offence against any Tue Exriess

special or local law which should thereafter-be passed unless such
law should make the offences to which it refers punishable by
some other authorities therein specially mentioned.

Before the enactment of the Repealing Act of 1874, the Criminal
Procedure Code had already in 1872 worked a partial repeal of
the jurisdiction conferred by Act IIT of 1863, by means of the
provisions of the second clause of Section 8, which, in the case of

- Second and Third Class Sub-Magistrates, limited their jurisdic-

tion to deal with charges of offences under special and local laws to
offences punishable with less than one and three years’ imprison-
ment respectively. This being a provision of a later Act than III
of 1865, and inconsistent with the unrestricted jurisdiction confer-
red by Act III of 1863, to this extent repealed it, but the jurisdic-
tion existing at the date of Act X VI of 1874 was left unaffected
by that Act, as was laid down by the High Court in the ruling
of the 29th September 1876. The question then before the Courb
related to the jurisdiction of Subordinate Magistrates in offences
against the Salt laws, and the Court had not then to consider the
effect upon the jurisdiction under Madras Act ILL of 1865 of
Section 8 of the Criminal Procedure Code in regard to offences
punishable with one or three years respectively.

TURNER, C.J.—I can find nothing necessavily inconsistent in
the rulings to which our attention is invited. The Criminal
Procedure Code of 1861 declared that the Criminal Courts of the
several grades. . . ... should have jurisdiction in respect of offences
punishable under any special or local law except offences which
were by any such law made punishable by any other authority
therein specially mentioned. The Madras Act IIL of 1865
declared every Magistrate in the Madras Presidency authorized
to take cognizance of every offence committed against any special
or local law then in force in the said Presidency notwithstanding
any provision to the contrary in any Act or Regulation then
existing, and also of any offence against any special or local Jaw
which might thereafter be passed unless such law should make
the offences to which it might refer punishable by some other
authorities therein specially mentioned. The effect of this Act
was then to remove the restrictions imposed by special or local
laws theretofore passed and to enable Magistrates within the

38
AcHi
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'Trs Ewerees limits of their ordinary powers to deal with offences punishable
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undeF a special or local law notwithstanding the special or local
law indicated a particular tribunal as alone competent to tr
such offences. But the jurisdiction thus conferred on Ma.gistra,t:;
by t¥1e Madras Act III of 1865 is controlled by the provisi;ms of
Section 8 of the General Act of the Government of India, X of
1872, the Criminal Procedure Code. That Act while it de::l Od
that offences punishable under any law other than the I Zl"e
Penal Code containing no distinct provision as to the Coux;bmn
.Ofﬁc.er before which or before whom they are to be tried ma l())r
Inquired into and tried by the Criminal Court appointed b 'y Iel
f&ct, also provided that Magistrates of the Third Class sho} l?iu;
mcomp-etent to try offences punishable with im risou i
::ttenduflig to one year, and Second-class Magistrates irfcomz::zrrit
. . ey
yeargf. ofiences punishable with imprisonment extending to three
The Act XVI of 1874, in repealing Madras Act IIL of 1865
.left. ur.ltouched any “ existing jurisdiction, but did not restor ’
Jurisdiction” . .. ... ““not then existing or in force.” The S:cansdr
a.nd Third Class Magistrates in Madras were deprived of juri SP
FIOI.I t? the extent above indicated by Act X of 1872 Ja,nds tlhc(;
Jurisdiction so curtailed was the established Jjurisdiction \’vhen Act
XYI .of 1874 was passed and the larger jurisdiction was not then
ex1s!:1ng nor in force. The ruling in 1876 while it noticed the
abolition of the restrictions imposed by Special or Local Acts did
not go on to notice the more limited restrictions imposed by the
General Act, the Code of Criminal Procedure 1872. Seeingythat
t%xe.cg.se in which the ruling was given did not fall within the
limited restriction of the Act of 1872 for the offence (an offence

- under the Salt laws) did not render the offender liable to con-

viction to imprisonment for three years and had been tried by a
Second-class Magistrate, it was unnecessary that reference should
be made to the provisions of the Act of 1872. The rulings of the
Court are, therefore, substantially not in conflict,

Order.—The conviction of the accused in the case of The
Empressv. Achi and in three other cases on the file of the Second-
cla,ss. Magistrate of Cuddalore, for an offence punishable under
Section 19 of Act XI of 1878, are accordingly hereby annulled
The fines paid by the accused must be refunded.: |
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APPELLATE CIVIL.

Before Sir Charles A. Turner, Kt., Ohief Justice, and, Mr. Justice
Kindersley.

UMMER KUTTI (Frst Derenpant), APPELLANT, 0. ABDUL KADAR
AND ANOTHER (PLAINTIFF AND SECOND DerFENDANT), RESPONDENTS.*

Limitation—Act IX of 1871— Mortgage— Receipt of rent not payment of interest.

In 1858 land was mortgaged to the plaintiff with possession for a term of five
years, and in 1861 the defendant, the mortgagor, took & lease of the land from the
plaintiff, under which he paid rent until 1870-71. The mortgage debt was repayable
on the expiry of the term. Plaintiff brought the suit out of which this appeal
arose to recover the debt from the mortgagor. It was pleaded that the suit was
parred by limitation, to which plaintiff replied that the receipt of rent was in fact
a payment of interest, and that from the last payment of interest a new period of
limitation arose. Held that, the case being governed by the provisions of Act IX
of 1871, the payment of rent under an agreement entirely independent of the
original mortgage could not be regarded as a payment of interest.

PLAINTIFF, the younger brother of the second defendant, sued in

1877 for recovery from the defendants personally and by sale of
property mortgaged, of Rs. 1 ,394-10-1, being his half share of
the estate of their deceased father Malikahmed, consisting of a
Kénam purankadom of Rs. 1,700 on land situated at Cannanore,
granted by the first defendant and his deceased brother, and of
the rent due therefrom for a period of seven years by first defen-
dant as tenant in possession under a lease of the mortgagee
Malikahmed, granted 25th April 1861. '

The first defendant contended that the Kénam claim due by
him to the deceased Malikahmed was only Rs. 1,000, and was
granted in 1857-58 or 1858-59; that no purankadom was granted
as alleged in the plaint ; that the plaintifi’s claim was barred by
the Act of Limitation.

The second defendant supported the plaintiff.

The District Munsif decreed payment by first defendant of
Rs. 1,051-7-2 out of the sum sued for within three months from
the date of the decree, and in default the sale of the property

* docond Appeal No, 541 of 1879 against the decree of 8. T. McCarthy, Acting
District Judge of North Malabar, dated 21st July 1879, modifying the decree of the
District Munsif of Chavacherri, dated 20th March 1878.

1880,

Januar); 12.



UMMER
Kurn

Axpuy

K£paz.

166 ( THE INDIAN LAW REPORTS. [VOL. IL

mortgaged, and directed the sale-proceeds to be applied in pay-
ment of what should be found due to plaintiff.

On appeal the District Judge agreed with the Munsif in find-
ing that the suit was not barred by the Law of Limitation, but
modified his decree as to the amount payable by the first defen-
dant, declaring him liable for rent for the three years preceding
the institution of the suit.

The first defendant presented a second appeal to the High
Court on the grounds that the plaintiff’s suit was barred by the
Law of Limitation, and that there was no payment of interest
as such within the meaning of Section 21 of Act IX of 1871.

Mr. 8hephard for the Appellant, ,

4. Rémachandrdyyar for the first Respondent.

The Court (TurNER, C.J., and KiNDeRsLEY, J .) delivered the
following

JUDGMENT :—This suit is governed by the provisions of Section
21, Act IX of 1871, It appears that in 1858 land was mort-
gaged to the plaintiff, with possession fora term of five years, and
that in 1861 the defendant, the mortgagor, took a lease of the land
from the plaintiff, under which he paid rent until 1870-71, The

mortgage debt was repayable on the expiry of the term. The
plaintiff now sues to recover the debt from the m

sonally and by a sale of the property.
barred by limitation, to which the plaintiff replies that the receipt
of rent was in fact a payment of interest, and that from the date
of the payment of rent a new period of limitation is given for
the recovery of the debt. Under the present law this may
be so if it be held that payment of rent by the mortgagor is
such a receipt of produce in virtue of 5 usufructua,ry mortgage
as is to be deemed equivalent to a payment of interest; but this
provision is not to be found in Act IX of 1871, and although, if
the payment of rent had as part of the original agreement or other-
Wwise been agreed on as a provision for the interest in the debt,
we might have held it fell within the narrower terms of Act IX
of 1871, yet, in the circumstances of the present case, it is
impossible, in our judgment, to hold that the payment of rent
under an agreement entirely independent of the original mort-
g3ge, can be regarded as a payment of interest as such. The

ortgagor per-
It is pleaded the suit is
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appeal is in part decreed. The decrees of the Courts below, so
far as they decree the claim, must be reversed, exceptinso far
as they award the claim for arrears of rent for three years.
Proportionate costs in all Courts.

APPELLATE CIVIL.

Before Mr. Justice Kernan and Mr. Justice Forbes.
KUNJUNNERI NAMBIAR (Tmrep DEFENDANT), APPELLANT, ¢
NILAKUNDEN (Praintirr), RESPONDENT.*

l Suit—Karaima Samuddyam— Uralers.

Plaintiff, alleging himself to be ¢ Karaima Samudayam "’ of the Malamal

" Ayyappan Dévaswam, sued to redeem lands which had been mortgaged by the

Dévaswam. Held that he was not entitled to maintain the suit ; that the Uralers
are the personsin whom the estate and property of the temple is vested, and that

the plaintiff was an agent accountable to the Uralers and subject to be diamissed
by them for misconduct.

THIS suit was brought to redeem a mortgage of certain lands
in Malabar, the property of the Malamal Ayyappan Dévaswam.
The plaintiff alleged himself to be the Karaima Samudiyam
(hereditary manager) of the dévaswam,

The District Munsif in his judgment dismissing the suit made
the following observations :—* The plaint alleges that plaintiff is
the Karaima Samudédyam of the Malamal Ayyappan Dévaswam,

“The mortgage documents sued upon recited the word ¢ Samu-
ddyam,” but make no mention of the word ¢ Karaima Samu-
ddyam.” The plaintiff has stated in his deposition that it has
been the practice for thirty years to insert in documents the words
¢ Karaima Samudédyam. Ifa practice which was not in exist-
ence thirty years ago has since been begun, it is necessary that
there should be some special documentary authority from the
Uralers. The plaintiff does not allege or produce any such
document.” . . . ... .. L. Lo ¢ The single fact
that members of the plaintiff’s house have as Samudédyam looked
after the business of the Malamal Ayyappan Pagoda is no :

sufficient to establish the Karaima Samudéyamship of the house.

* Sacond Appeal No. 482 of 1880 against the decree o T. V. ?ommﬂmi, Subordi-
nate Judge of South Malabar, dated 8th Maroch 1880, reversing the decree of the
Court of the District Munsif of Kutnéd, dated 22nd Deceraber 1879.

Ummer
Kuvrrt

AnprL
Kipar,

1880.
November 10.
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K The office of is simi a i
St office of Samudéyam is similar to that of an agent and is

». never entitled to the . property of the pagoda. The Uralers are
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NILAXUNDEN. the owners. When the Samuddyam does not attend to the
orders of the Uralers and questions their authority, they are
entitled to dismiss him from his office.”

The Subordinate Judge reversed the finding of the District
Munsif on the ground that, for the purposes of the present suit,
the Samuddyamship was a hereditary one, and therefore that the
plaintiff was entitled to bring the suit.

The third defendant preferred a second appeal on the ground
that the plaintiff had no right to sue for the lands without the

consent of the Uralers, and that such consent had not been
proved.

Mr, Shephard for Appellant.

Mr. J. H. 8. Branson for Respondent.

The Court (KErNAN and Forses, JJ.) delivered the following

JupeMENT :—The decree of the Subordinate J udge, declaring
that the plaintiff (alleging himself to be Karaima Samuddyam)
was entitled to maintain this suit, is wrong. We will follow
the decision in Rdma Varar v. Krishuen Nambudri.(1) The
Uralers in this case applied to be made parties in the Court of
First Instance, but the application was opposed ky the plaintiff
and was refused ; and it is plain, upon the papers, that there is
some hostility between the plaintiff and the Uralers,

The Uralers are the persons in whom the estate and property
of the temple is vested. The plaintiff is an agent aceountable to
the Uralers and subject to be dismissed by them for misconduct.

We reverse the decree of the Lower Appellate Court and
restore the decree of dismissal by the Munsif, with costs,

Appeal allowed.

(1) Reported in this volume,

APPELLATE CRIMINAL.

Before My. J ustice Innes and Mr. Justice Kernan.

ANANTHACHARRI AND THREE OTHERS, PETITIONERS, ©. ANAN-
THACHARRT anp anorHER, CoUNTER-PETITIONERS.*
Criminal Procedure Code, Secs. H02 and 294— Order—Appeal— Magistrate.

A First.class Deputy Magistrate decided that a bond for keeping the peace had
been forfeited, and proceeding under Section 502 of the C riminal Procedure Codo
levied the penalty. An appeal was entertained from this order by the Sessions
Judge of South Arcot and the order was reversed. A petition was then presented
ander Scction 294 of the Criminal Procedure Code, praying the High Court to reverse
the order of the Sessions Judge. Held that the order of the First-class Deputy
Magistrate was not open to appeal.

The effect of the penultimate clause of Section 502 considered.

THIS was a petition presented under Section 294 of the Criminal
Procedure Code, praying the High Court to reverse the proceed-
ings of the Court of Session of South Arcot, dated 18th September
1880, and to restore the order of the Temporary Deputy Magis-
trate of South Arcot, dated 20th July 1880, passed under Section
502 of the said Code, directing payment of the penalty of the
recognizance entered into by the counter-petitioners on the
ground that the same had been forfeited.

Mr. Handley for all the petitioners.

S. topdluchdrri for the first petitioner.

V. Bhashyam dyyangdr for the counter-petitioners.

The Court (INNES and KerNax, J3.) delivered the following

JUDGMENT :—The Deputy Magistrate of South Arcot decided
that a bond for keeping the peace had been forfeited, and, pro-
ceeding under Section 502, levied the penalty. An appeal was
entertained from this order by the Sessions Judge and the order
was reversed.

The question before us is whether such an order as that men-
tioned is or is not appealable. This depends upon whether an
appeal is provided by the Code of Criminal Procedure in such
cases or by any other law in force. (Section 286.)

* Criminal Petition No. 671 of 1880 presented under Scction 296 of the Criminal

Procedure Code, praying the High Court to reverse the proceedings of the Court
of South Arcot, dated 18th September 1880.

25
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170 ‘ THE INDIAN LAW REPORIS. [VOL. IL be exhaustive, and we do not think that the implication contended Aé\':.\;;;&*
1 A
g There is no other law giving an appeal in such case, and th for arises, having regard to the fact that orders made under o
M N W BIVNg o app ’ ° Scctions 497 and 506, which may interfere svith the liberty of the ANsyTis-
solution of the question is, therefore, left to depend on whether . ’ - under Section 502, ar
ANaNT A - . ok , subject far more seriously than an order under Section 502, are
minnr anappeal is given by the Code. Section 269 allows an appeal to :

the Court of Session in all cases in which a person has been

convicted on a trial heid by the Magistrate of the distviet op .

other Magistrate of the Fivst Class. The question is, therefore,
practically narrowed to a cousideration of whether the person
held liable to the penalty was within the meaning of the Code
convicted on a trial held by the First-class Deputy Magistrate.

It is apparent from Section 4 that a trial is a proceeding follow-
ing a charge and includes the punishment of the offender, In
the proceeding under Section 502 no charge is required to be
drawn up; but, after- the Magistrate has satisfied himself by
evidence of the breach of the bond, he may at once call upon
the person concerned to pay the penalty, or show cause
should not be paid.

It would seem, therefors, that the proceeding cannot be held to
be a trial in the sense of the Code. If it were a trial in that
sense, 1t is scarcely possible to understand why the initial pro-
ceeding under Section 497, requiring the person to enter into the
bond, is not also a trial and conviction.

why it

If it were so, the order
to enter into the bond would be appealable; but Section 286,

Mlustration ¢, clearly shows that it is not appealable, and this
nowithstanding that non-compliance with the order may entail
imprisonment for one year. The same difficulty would also arise
upon Section 506, an order under which is also, by
‘d’ to Section 286, shown to be unappealable,

{t was contended that the legislature may have thought fit to
allow an appeal in the case of an order for levying the penalty,
though not in the case of an order for entering into a bond for
keeping the peace or for furnishing security for good behaviour,
and that this view is sapported by Ilustration ‘e’ which in
contrast to Illustrations c and d applies to a]l the
under the Chapter XXXIX, while the Mustrations ¢ and d relating
to security for keeping the peace and for good behaviour are
confined to the proceedings terminating with the making the
order to enter into the bond, and this it was urged implies that
orders in other proceedings under the same chapters were not
unappealable. These illustrations, however, are not intended to

Tlustration

proceedings

declared to bo unappealabie.

It is our opinion, therefore, that the appeal was entertained by
the Sessions Judge without jurisdiction, and that his proceedings
and order should be quashed. We were asked, Liowever, to con-
sider the case on the merits to determine whether there was
sufficient ground for restoring the order of the Deputy Magis-
trate. We thought it right to hear argument upon this point
and are satistied that the order of the Deputy Magistrate was
well founded and should be restored. The bond was a recogni-
zance entered into for keeping the peace with respect to what is
called Sadagopam. The particular proceeding out of which the
order to enter into the bond arose had respect to disputas arising
as to honors paid to worshippers, but the bond does not limit the
obligation to preserve the peace with reference to Sadagopam
offered to worshippers, but applies to Sadagopam generally. In
copsequence of the restraining order of the Deputy Magistrate,
the Dharmakartas, of whom third and fourth defendants are two,
decided upon directing the entire cessation of the service of these
honors. Afterwards these directions were modified and the Sadago-
pam or service of honors to the Alwars was by common consent
resumed. They were directed to be observed when Prabandham
and Vedas were being recited. But through the jealousy of the
two factions, the one of which, that of the defendants, desired to
confine the honors to the time of the Prabandham, and the other,
that of the complainants, to the time of the recital of the Vedas,
disputes arose in December of last year at one of the festival‘s,
and five of the Dharmakartas, including the complainants (in -
contemplation of the obligations of the security bond), iss.ued an
order to the first defendant, the Monigar, enjoining caution on
him, and apprising him that he would be responsible in case of
any breach of the peace occurring. Again on the 9th January
a dispute attended with some disturbance arose betwe:*en the. two
factions on the occasion of the Sadagopam honors heing paid to
the Thondaradipully A_Iwé.r. '
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The complainants a}()\prehended that a disturbance would take
p}ace on the 29th January when the festival of Thirumalasi
Alwir would be celchiated and issued the order M to first de.
fendant to cease offering these honorstill an order of a, Civil Court
was obtained, or till a compromise should be effected between
the parties. It is immaterial to determine whether this order
was proper in the circumstances, or whether the complainants
had authority to‘issue it. It is merely a fact tending to show
the apprehension to which the circumstances had given rise ; third
and fourth defendants were not ignorant of the disturbances in
December and on the 9th January, and it must have been appa-
rent to them, from the amount of public excitement shown on
these occasions, that the service of these honors was likely to be
attended with disturbance at the coming festival, Nevertheless,
they issued orders to the first and second defendants directing
them to continue the service of the honors according to th:
custom of the past thirty years.

The consequence was that the peace was actually broken and
that the intervention of the Police, as is found by the M
alone prevented the disturbance from assuming
plexion.

But it was contended by Mr. Bhishyam _&yya;ngér that to
entail forfeiture of the penalty it is not sufficient that an act
should be done likely to occasion breach of the peace or thag
the peace should be broken, but that some offence mugt have
been committed. Ths view of the law he deduces from the
penultimate clause of Section 502,

The security bond is in terms a bond providing’for the forfei-
ture of the penalty, if the person bound commits a breach of the
peace, or does any act that may probably occasion g breach of
the peace.

If this stood alone, there could, in our view, be no doubt that
third and fourth defendants, in urging first and secong defendantg
to proceed to the service of Sadagopam of the A‘L]wérs, did an act
which was likely to occasion a breach of the peace and became
liable to the penalty, but the penultimate clause of Section 502
says: “The commission or attempt to commit op abetment of
any offence whatever and wherever it may be committed is a

agistrate,
a serivus com-
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breach of the bond.” Whatever may be the g‘xtent of the applica-
tion of this very wide language, we are 'sa,tisﬁed that it is in-
tended merely s an illustration of some mpdes in which the peace
may be broken, and is not to be read as a definition of the acts
which will give rise to the liability to the penalty of the bond
so as to confine the liability to occasions on which some actually
punishable offence has been committed, or to render it incumbent
on the prosecution, in calling upon the defendant to show cause
why the penalty should not be levied, to establish the actual
commission of an offence. All that it is ‘nece:jisafy to show is
that some act was done which was likely in its consequences to
provoke a breach of the peace, and it is not material to consider
whether the person bound did the act himself with his own hand
or, as in this case, made use of other persons to do it.

We must rescind the order and quash the proceedings of the
Sessions Court in appeal and restore the order of the Deputy
Magistrate, which there appears to us to have been sufficient
evidence to sustain.

APPELLATE CIVIL.
Before Mr. Justice Innes and Mr. Justice Kindersley.

DREVAJI, Prantier, o. RAMAKRISTNIAH, DEreNDANT.*
Hundi—.Adet 1 of 1879, Sec. 10.

A hundi for a sum of Rs. 380 payable otherwise than on demand cannot be
stamped with an adhesive stamp. The words ¢ drawn or made out of British
India'’ in Clause ‘5’ of Section 10 of the Stamp Act of 1879 apply to the entire
clause.

THIS was a case stated under Section 617, Act X of 1877, by
the Subordinate Judge of Bellary in Small Cause Suit No. 422
of 1879.

There was no appearance for the plaintiff.

. Rimachandra Riu Sdib appeared for the defendant.

The Court (INNEs and KINDERSLEY, JJ.) delivered the follow-
ing

JUDGMENT :—The question referred is * whether a hundi for
a sum of Rs. 380 payable twenty-one days after date, i.e.,

* Referred Case No. 26 of 1879,
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otherwise than on(demand, can be sta,mpe:d with .
stamp.” Our answer is that it cannot, because the staz::: " hesive
is more than one anna,

The words ‘‘ drawn or made out of British India” in (y -
of Section 10 of the Stamp Act of 1879 apply to the entix auls e b
The defendant will have the costs of this reference, ° clases

P required

APPELLATE CIVIL.

Bofore Mr. Justice Kernan and Mr. Justice Forbes,

VENKATARAYALU (Arperiant) o. NARASIMHA axp § opng
(RESPONDENTS). * . ERS
Decree— Egecution—Limitation—dct XV of 1877, Art. 179, 1. o

Plaintiff obtained a decree against defendant on the 24
the 14th October 1876 he got execution and sold some Iant;ls Nog‘;i?t(ll?f 18(;1: and on
9th Fcbruary 1877 he applied to the Court for payment thereout of mzn. nt. On
by the purchaser and got on that day the money. nies lodged
In the meantime an appeal was presented by the defenda —
28th March 1877. The present application )f,or execution“:;,::dm‘il;:msed on the
February 1880. on the 7th
* Held that Article 179, clause 2 of the Limitation Act of 1877, which fixes th
the order of the Appellate Court, when there is an appeal, as the point from ; t:late of
three years is to count, applied, and that the plaintiff was thereteres ip tim: ich the
there is no appeal the date of the decree or of applicdtion is the point, . W}.xen
limitation counts, but not when there is an appeal. rom which
Held further, that the application by plaintiff to the Court
for the money paid in by the purchaser was a step tuken to aid
the decree.

(?th February 1877)
1n the execution of

C. Ramachandra Rdiu Sdib for the Appellant.

8. Gopalachdrri for the Respondents.

The facts of this case appear sufficiently fro ;
the Court (KERNAN and FORBES, JJ.) y from the judgment of

JUDaMENT.—We think that the plaintiff is not barreg by limita-
tion from executing the decree of 24th November 1875.

On the 14th October 1876 he applied for and got execution
and sold some lands; and on the 9th of February 1877 he applied
by his Vakil to the Court for payment thereout of Rs. 148 lodged
there by the purchaser and he got on that day the money,

* Civil Miscellaneous Second Appeal No. 447 of 1880 against th or of
Parker, District Judge of Chingleput, dated the 24th June 1880 echr:fli:n?f G'{:'
order of the Court of the District Munsif of Poonamallee dated 8th ,April 188:)lg °
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In the meantime an appeal was presented.'by the defendant’
and that appeal was dismissed on the 28th of March 1877.

Then present application for execution Vas made on the 7th
February 1880. Clause 2, Article 179 of the Limitation Act of
1877 fixes the date of the order of the Appellate Court, when
there is an appeal, as the ‘point from which the three years is to
count. '

On this ground the plaintiff is in time. ‘

Defendant contends that when, as in this case, execution hag
been applied for before the date of the Appellate Court’s decree,
then the latter is to be held not the point to count from but the
application for execution is the proper point. We do not see any
foundation for this contention, It seems to us that when there
is no appeal, the date of the decree or of application is the point,
but not when there is an appeal.

Moreover it appears to us that the application by plaintiff to
the Court for the money paid in by the purchaseris a step taken
to aid in the execution of the decree.

We reverse the orders of the Lower Courts and direct that the
plaintiff shall have execution according to law with costs in the
Lower Courts and in this Court.

Appeal allowed.

APPELLATE CIVIL.

Befwé Sir Charles A. Turner, Kt., Chief Justice, and Mr. Justice
Muthusami Ayyar.

SAMMANTHA PANDARA (25D DEFENDANT), APPELLANT, ¢.
SELLAPPA CHETTI (PrarvTiFy), RESPONDENT.*

Debt contracted by the head of a mattam—Liability of the successor in office.

The property belonging to a Mattam is in fact attached to the office of Mattam-
dar, and passes by inheritance to no one who does not fill the office. Though it is
in ® cortain semse trust property, the superior has large dominion over it, and is
1ot accountable for its management nor for the expenditure of the income, provided
ho does not apply it to any purpose other than what may fairly be regarded as in
furtherance of the objects of the institution. Acting for the whole institution, he

* Appeal No. 36 of 1877 against the decree of the Subordinate Court of Tinne..

velly, dated 18th December 1876.

<4
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may contract debta for pui oses connected with the mattam, and debts so contracted

might be vecovered from tae mattam property, and would devolve asa liability on
his successor to the extent ¢f the assets received by him,
The origin of Mattams disdussed and explained.

176 THE INDIAN LAW REPORTS.
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THIS was an appeal against the decree of A, Annusamy, Sub-

. ordinate Judge of Tinnevelly, in 0.8, No. 60 of 1875.

The Advocate-General and 7. Réma Reu for the Appellant.
Mr. Handley and R. Balaji Réu for the Respondent,

The facts of the case and the arguments of counsel are fully
stated in the following

JUDGMENT.—The respondent, Sena Pe

na Chellappa Chettiar,
sued to recover Rs. 9,703-0

-4, the balance of interest due on a
bond for Rs, 7,000, dated February 11th, 1872, purporting to be

executed by the Chokanatha Thambiran as agent of the Gnana

Sammantha, Pandars, Sannadhi of the Darmapuram Athinam.,

He has impleaded as defendants the Thambiran Swhmingths by
whom he asserts the bond was executed, and the present appellant
and another Thambiran who at the time the suit was instituted
claimed adversely to one another the oftice of Pandara Sannadhi
of the mattam. He prayed for a decree awarding payment of the
sum claimed with interest at 12 per cent. per annum up to the
date of payment, and costs with interest on costs by the defendants
and out of the property of the mattam. <

The defendant, Swémingths, Thambiran, did not appear to defend
the suit. The appellant and the other defendants pleaded that
they had no knowledge of the debt, nor that it was contracted for
the purposes of the mattam ; that Swéminétha Thambiran had no
authority to contract the debt ; and that neither the appellant nor
the other defendants nor the property of the mattam could be
held Kable for its satisfaction. ’

The Court of First Instance found that the bond was executed
by Swaminstha Thambiran as the agent and in the presence of
the late Pandara Sannadhi of the mattam ; that the bond had
heen given on a settlement of accounts arising out of debts for
cloths sold, hundis provided, and cash advanced for the purposes
of the institution and on payment of & farther sam of money ; that
the debt was from time to time contracted through a person who
acted as agent for the mattam ; and that the eXecutant of the bond,
whether he filled the office of Chokanaths, Thambiran or Subra-
mania Thambiran, wag equally competent to execute g bond as
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agent of the Pandara Sannadhi, inasmuch as both t!xe Chokana-
tha and Subramania Thambiran transach the business of the
Pandara Sannadhi. S’

The Court of First Instance therefore passed a decree for. the
sum claimed against the head of the mattam, whoever. h‘e might
be, whether the appellant or the other defendants clalm}ng thz?t
office and against the property of the mattam. Agamst this
decree the appellant presented the appeal now. befo?e the Co.ur.b
which originally came on for hearing in .1877, but, it appearing
that proceedings were pending to determine the succession t:o the
office of Pandara Sannadhi, it was arranged that the hez-u'mg of
the appeal should be adjourned till the question of succession ha.d
been determined. It has since been decided that the appellant iy
the lawful successor of the deceased Pandara Sanna:dhi, and the
appeal has now been again brought on the file for disposal.

It has been contended by the Advocate-General .that 8 decree
can pass in this suit neither against the appellant nor agamst the
property of the mattam ; that a Pandara Sannadhi is & mere
trustee of the property of the matta.n.l ; and t-hat although a
trustee may be at liberty to incur a liability, which may become
a charge on the property of the trust f"or proper purposes »con-
nected with ¢he trust, there is no evidence to show that the
purposes for which debt was incurred :,0 the respondent were

: rposes connected with the trust. '

" (I)f: ;.)ll;opargued that although a Pandara Sannadhi might have
power to expend out of funds in his hands sums for t:he purgos;s
for which it is alleged the late holder of that office mcuti"re' t 1el
debt now sued for, he is not at liberty to contract debts for suc

" purposes, and that debts so contracted would not be binding on

his successor nor recoverable from the tru_st estate. Lazfal‘y it :s
contended that the authority of Swémmé,tha: Tham du:,: , .(;
execute the bond in suit is not sufficiently estabhshe«l:ll, an a,t hl
it be established he had no authority to create a ¢ s;;rge on .te
property of the mattam, and in fact did m?t create.a ¢ fgrge onj f
We deal first with the objection regarding t%le ulllsuT ;lency 0
the evidence to establish the authority of Swémmé,(ti a Sambg;?
%o execute the bond in suit as the agent of the Pan a,rz;.l annadhi,
It is not denied and there is evidence to show that the Pandara

Sannadhi does not execute instruments under his own hand, but-
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that he employs fok that purpose officers who are termed Choka-

natha and Subramagia. The bond purports to be executed by
Swémindtha as Cho&a

natha, and the appellant’s witnesses have
denied that he at any time filled that office ; but it is admitted
by one of them, Kondappa Pillai, the Kurnam of the Mattam,

that the Subramania as well as the Chokanatha Thambirans
used to execute bonds under the

Although, then, Swémingtha, Tham

biran may not (we do not say
that he did not) at the time fill the o

flice of Chokanatha the circum-

Now we have the evidence of Dharma,
Vasudévan that the debts were contracted
behalf of the Pandara Sannadhi,

rated by the evidence of N elliya
clerk to keep the

Perumal Pillai’s son
through his father on
and this evidence is corrobo-
Pillai who wag engaged as a
accounts of the mattam, and i support of the
e Witnesses as to the existence of dealings with

n behalf of the Pandara Sannadhi and as to their
employment we have the letter (document C).

have also deposed that the account was gettled
execated with the sanction of the Pandara Sa

These witnesses
and the bond
nnadhi, and we

particulars of the account to the Pa
to it and ordered the bond to b
Probable that further examination would have elicited from
Vasudévan that the bond was not executed ip the immediate
Presence of the Pandara Sannadhi, but by using that term he
meant it was executed when he wag in the neighbourhood and

could be consulted, and after he had been consulted and had
approved of its execution.

We find, then, that the Thambiran Swémingtha executed the
bond in suit a¢ the agent of the Pandara Sannadhi; and with his
anthority,

ndara Sannadhj who assented
e written, Tt appears to us

orders of Pandara Sannadhi. /
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It remains for us to determine whether th amount due on t}}e
bond can be recovered from the appellanf as the s}xcceﬁsor in
office of the Pandara Sannadhi, by wheése authority it was
ex;cl‘gzc:igin of mattams is ordinarily. as follows: A pr:ace.ptor
of religious doctrine gathers around him a.number of disciples
whom he initiates into the particular mysteries o.f ?he orde.r, a,ng
instructs in its religious tenets. Such of thes;.e dlscxpl?s a8 mte?x:h
to become religious teachers, renounce their connectlofl wi
their family and all claims to the family wealth, and, as i lwire:
affiliate themselves to the spiritual teacher whose 'schoo they
have entered. Pious persons endow the schools. with prqperty
which is vested in the preceptor for the time being, and a home
for the school is erected and a mattam constit.ut.ed. The pro-
perty of the mattam does not descend to the ('hsc{pleé or elders
in common ; the preceptor, the head of the institution, selects
among the affiliated disciples him whom he deems .th.e lmost
competent, and in his own' life-time instz':.lls the discip 'e‘so
selected as his successor, not uncommonly with some ceremonies.
After the death of the preceptor the diseiple so chosen is 1'nsta.lle‘d
in the gaddi, and takes by succession the prf)pfarty which 1l:a,(st1
been held by his predecessor, The property is in fact attac et
to the office and passes by inheritance to no one who does no
fill the office. It is in a certain sense trust property; it s
devoted to the maintenance of the establishment, but the superior

has large dominion over it, and is not accountable for its manage-

ment nor for the expenditure of the income, provided l{e does
not apply it to any purpose other th.an what ma)f fa‘lrly. be
regarded as in furtherance of the objects of the institution.
Acting for the whole institution he may contract debts for
purposes connected with his mattam, and debts so contraq}bed
might be recovered from the mattam property and would dev?lve
as a liability on his successor to the extent of the assets received
bth’uen:i.o not of course mean to lay it down that there are not
mattams which may have been established for purposes othfar
than thase we have described, nor that the propef-ty may. not in
some cases be held on different conditions and subject to dlff‘erent
incidents. We have described the nature of the generality of
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such institutions'and the incidents of the property which is
devoted to their mdjntenance. It is not shown that the Darma-
puram Athinam differs from the institutions we have described
uor that, the property held by its superior is held subject to an}:

peculiar conditions, It is therefore in our Jud ;
satisfaction of all de Judgment liable to the

Sannadhi in the execution of his office,
produced evidence which establishes prim,
he seeks to recover was so incurred. A po
the sale of cloths which the Pandara ohbt
the disciples and to other persons on cer
it is shown that such. distributions are
Pandara Sannadhi. Other portions of th
the purchase of hundis to remit mo
expenses of litigation in which the instj
the residue was taken for the general pur
It has not been alleged that the gifts
. portionate to the large revenues of the in
no doubt true that considerable debts h
Darmapuram Athinam still held congid
has not been shown, as the appellant m
production of the accounts, that the funds takenfor the ral
purposes of the mattam were not so applied. We find tﬁext:?l?
debt was incurred by the late Pandara Sannadhj for o
poses, and we consequently hold that it ey Pt

can be enforced i
the appellant to the extent of the assets which have ci)m: %a"‘;?t.
hands as the present incumbent of the office. The decree 03 ﬂ::

Court below is substantially affirmed, bug it may be corrected
a3 to declare more specifically the relief to which we lfcld tlslo
respondent entitled and to avoid the suggestion that t}? d bi
is & direct charge on the property. °de

The appellant must bear his own costg
dent’s costs of this appeal.

The respondent has,
@ facie that the debt
rtion of it arose from
ained to distribute to
emonial occasions, and
usually made by the
e debt were incurred in
Neys mecessary for the
ution was engaged, and
Pposes of the institution.
of cloths were dispro-
stitution ; although it is
ad been contracted, the
erable properties, and it
ight have shown by the

and pay the respon-

bts properly incurred by the late Pandara
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Before Mr. Justice Innes and Mr. Justice Forbes.

DARMA AYYAN (PLAINTIFF), PETITIONER, 0. RATAPA AYYAN arp
: ANoTHER (DEFENDANTS), CoUNTER-PETITIONERS.*

Qlaim for the produce of land—Denial of plaintiff’s title—Jurisdiction of Small

. Cause Court.

If the right of the plaintiff be a question raised in a suit brought in a Court
of 8mall Causesfor recovery of value of produce, it is guite open tb the Judge
of the Court of Small Causes to try it, and determine it incidentally to the main
question in the suit—the right to the produce claimed.

Tur plaintiff alleged that he and the first defendant were in
joint possession of a parcel of land, and that his share of the
produce for the year 1877 was carried away by the first defen-
dant with the aid of the second defendant. He claimed Rupees
18-7-0, the value of his share of the produce. The defendants
pleaded that the plaintiff had no right to the possession of the
land. The Judge was of opinion that a question of title was raised

~ in good faith by the defendants, and that the suit was not

cognizable by & Court of Small Canses. The plaintiff applied to
the High Court, under Section 622 of Act X of 1877, to direct

~ the Judge to decide the case on merits.

" T. Rima Rdu, for the Petitioner.

The Court (InyEs, J., and Forszs, J.) delivered the following

JUDGMENT :—1It appears to us that the District Munsif clearly
had jurisdiction in this case. The suit was for the produce of
the land. There seems to be ground for saying that the right of
plaintiff to the share of the land from which the produce claimed
was derived had been already determined ; but, even if this still
remained undetermined, and was a question raised in the suit, it
was quite open to the Munsif to try it and determine it inci-
dentally to the main guestion in the suit—the right to the
produce claimed. The District Munsif having refused to exercise
a jurisdiction which appertained to him, we set aside his order
and direct that the suit be replaced on his file and proceeded

 with in due course. Costs will abide the result.

- * Civil Miscellaneous Petition No. 425 of 1878, under Section 622 of Act X of
1877, against the decree of Venkata Rau, District Munsif of Manargudi, in Small

" Cause Suit No, b of 1878, dated 18th March 1878,
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' FULL BENCH,

Before Sir Charles A. Twrner, Kt., Chief Justice, Mr. Justice Innes,
and Mr. Justice Forbes.

RAMAPPA NAICKEN (First DEereNDANT), APPELLANT, 0. STTHAM-
MA'L (Praixtier), RESPONDENT.*
Under the Mitikshars law a divided ivi iving) i i
to succeed to his father’s share in pre{ei(;xrlxéen:;l :?;?;ﬁ:’zmvﬁ:]ﬁvmg) ' entitled
The son’s right of inheritance under Hi is distingui
all other heirsgin that it is ‘apratibandha,’ 1::1‘:1 ﬁlaai:;e ZTSZ;:E:;;:!: d g?::::ini
tions assi.gned to the son, and the character ascribed to him in the re’ligious system
of the Hindus, explain the preference in the succession accorded to him.
THis was a suit brought by a widow against her divided step-
sop for the vecovery of her husband’s estate, which, she alleged,
descended to her on his death in 1875.

The defendant, while admitting the division, contended that a
widow is not entitled to succeed while a son is living.

The District Munsif gave judgment in plaintiff’s favor,

The first defendant appealed.

In his Judgment the District Judge made the following
{'emarks : “ The law on this point relied on by the appellant is
in Mitdkshard 11,1, 39 (according to Colebrooke’s version). This
runs ‘ therefore it is a settled rule that a wedded wife being
chaste, takes the whole estate of a man who, being sep,a,ra,ted
from his co-heirs and not subsequently reunited with them, dies
leaving no male issue.’ !

“ The real question is, what does this passage mean 2 At first
sight it would appear that by the qualification * without s son’
(aputra), which Colebrooke translates by ¢ leaving no male issue,’
it is intended that if the deceased left a son of any kind, he woulZl
succeed in preference to the widow; but this is not the case.
‘ Without a son’ merely provides for the case of an undivided
son, for then he would of course exclude the widow : it does not
provide that if the deceased left a son or sons divided from him,

* Yecond Appeal No. 512 of 1878 against the decree of A. C. Bu istri
] - C. Burnell, D
J udge. of ‘Sonth Tanjore, dated 12th July 1878, confirming the decree of tehe’ Col\igl g:
the District Munsif of Negapatam, dated 10th December 1877.
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they are entitled to the preference. The use of the words  not
reunited ’ makes this clear. The word ‘ vibhokta,” divided, which
Colebrooke translates ‘separated from his co-heirs,’ expressly
excludes divided children, as the additional qualification ¢ not
reunited’ shows.”

He dismissed the appeal, but without costs.

The first defendant preferred a second appeal to the High Court
on the grounds that he was, under Hindu law, the real heir to
succeed to the property of his deceased father, and that the
plaintiff was not the heir of the deceased and was simply entitled
to maintenance.

T. Réma Rdu, for the Appellant.

Mr. Tarrant and A. Rémachandrdyyar for the Respondent.

The Full Bench (TurNER, C.J., INNES, J., and FomsEs, J.)
delivered the following

JupeMENT—The son’s right of inheritance under Hindu law
is distinguished from that of all other heirs in that it is “aprati-
bandha,” not liable to obstruction; and the fanctions assigned to
the son, and the character ascribed to him in the religious system

_of the Hindus, explain the preference in the succession accorded

to him. The gon confers on the father the highest spiritual
benefits ; to the son the father looks for the continuance of a line
of descendants, who may in their turn celebrate the sacrifices
to the manes of their forefathers; the son is spiritually identical
with the father. “ From the several limbs (of my body) art thou
produced ; from very heart art thou born ; thou art self called son;
mayest thou live a hundred centuries.”

Buauddhdyana (cited in West and Biihler,second edition,535): “If
the wife be half the body of her husband, may she not exclusively
take his wealth although sons or other male descendants be living?
No ; for, as it appears from the words of Sunkha and Likhita, the
bodies of his ancestor are born again if he let him figuratively
address his own soul in the person of his child, that a son or other
male descendant is consubstantial with his father or other
ancestor.”

The rule that in Hindu law overrides all other laws of
succession is declared explicitly in the text of Bauddhdyana, cited
in Viromitroddya and in Ddyabhdga, Chapter IV, Sections 2 and

N
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21.-a}‘)parently without any exception—¢ Male issue of the bod
being in existence, the wealth goes to them.” ’
We have then to consider whether and to what extent this
general rule is rendered ineffectual by a partition. In the
10&1‘1’.16(1 work recently published by Mr, J. D. Mayne t‘here i Ia,n
%Ldmfr?,ble exposition of the development of the present 1;; of
p.a,rtxtlofx. It is shown that in the undivided Hindu family the
1'1ght of parti’tion was not originally recognized, and that h:ving
S;ﬁz:;:;??;}fs m()lrigiu a; a 1fime when property had acquir,ed some

‘ e desire of those of the families who perceived th
:; :;u:}s:eto Zﬁal;h open t'o t‘heI.n to secure bhemselvgs the a,dvan(-e-
. ath By ig .t by tlfen‘ individual efforts earn, it was fostered
y the rahminical priesthood from the mul
monies resulting from it. The right, it is suggested, did not at

ft}dx'tsﬁ u}volve an equal division, nor could it take effect without the
ather's consent until the natural or civi
indeed, soonding o oo civil death of the father, nor

authorities, until the q

) eath

Parents. Where, however, the doctrines of the Métzis:c(:tz
T

(l))li):;zn:ih tl;zt p‘r:)perty in the ancestral wealth was acquired by
> ht, : at ““ both (father and son) have indiscriminatel
gat in the grandfather's estate,” the right of .
c;pa.rcener to insist, against the will of the father o:: Sonr:s' 3‘
of the ancestral estate followed as an almost, o o
oo, necessary conse-
The right of partition having- attained thi
t}ﬁz il:;e of the Mitaf]cshard, we can hardly d :}1‘;‘1 Sﬁ;:li?s)m;nt at
s o.f succession (so far as it had any effect 1 e
b.een explicitly declared in that treatise. Byt w')tlwould -
tion we shall presently notice, and which in itself rle ]t s rathr
than abrogates the general rale to which we hayv gonii
authority has been cited either from the Mz’t«ikse; a‘-ivel‘ted:no
any ?t’her works accepted as authoritative in the scﬁmil et
partition & son and his descendants are depr; d b t'hat iy
ferential right of succession. privecof theie pre-
The effect of partition is not i i
inheritance, but It)o resolve joint 12(;}:::?&1‘6 i the oo

‘ nto several ri
frees so much of the estate as falls to the lot of hi: f;:li}a‘:s f -
rom

Any present proprietary right on the e divided son
’ part of the divi
but it does not annul the filial relation nor the right of success'on,
_ ion,

tiplication of cere-
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which, in the absence of disqualification, is incidental to that
relation. . '
-The text of Bauddhdyana, “ Male issue of the body being in
existence, the wealth goes to them,” is cited in the Viromitroddya
apparently without any exception, and in the Diyabhdga, Chapter
IV, Sections 2 and 21. In the Vyavahdra Mayikha, Chapter IV,
Sections 9 and 16, we find it declared, a son, whether reunited

" with his father or not reunited, shall obtain the entire paternal

share, since the power of intercepting the 1ight to take a share
lies in the filial relation. Disputing the position that the right of
sons is annulled by partition Jaganndtha declares, “ If a father,
having made a partition with his sons, die after reuniting himself
with any parcener whomsoever, it would follow that his property
could not be inherited by the divided sons ; but no other persons
ought to take the succession while sons live, since none can, like
them, have a present right to his property.” (Col. Dig., Vol. II,
Chapter VIII, Section 433.)

There are no doubt texts which declare the right of the son

* born after partition to take the whole wealth of his father and so

to debar the separated sons from any share in it. Such is the text
of Vrihaspati cited in Mitdkshard, Chapter I, Sections 6 and 4—
A son born pefore partition has no claim on the wealth of his
parents, nor one begotten after it on that of his brother "—which
must not be understood as declaring that separated sons would
under no circumstances take by inheritance the separated share
of the father, any more than as declaring that the son begotten
after partition could under no circumstances claim succession
to his brother who had separated before his birth. The text
declares no more than the relative rights of the sons born before
and after partition where both classes exist ; and on a competition
between separated sons and sons begotten after partition there
are obvious reasous why a preference should be accorded to the
latter : they have not received their shares ; they are probably in
union with the father at the time of his death. That partition
does not destroy rights of inheritance is shown in the case in
which a separated brother of the whole blood dies after reunion
with & brother of the half blood ; here the principle of survivor-
ship flowing from reunion operates to secure & right of succession
to the brother of the ‘half blood, but not to the exclugion - of &
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separated brother of the whole blood who has not reunited ; the
principles of survivorship and consanguinity competing, the
reunited brother of the half blood and the separated brother of
the whole blood share equally the property of the deceased.
The treatise of the Mitdkshard observes the following arrange-
ment in declaring the laws of inheritance. It defines inheritance
and distinguishes two classes, unobstructed and obstructed. It
then states what powers are possessed by a father over the
several kinds of property, ancestral or self-acquired property, and
what powers are conceded to the sons in restraint of the father.
It then proceeds to treat of the partition among unobstructed
heirs, whether occurring in the lifetime of the father or subse-
quently to his death ; and having exhausted the directions it
deems requisite concerning the succession of this class, it pro-
ceeds in Chapter IT to deal with the other class of heirs whose
inheritance is liable to obstruction. Underlying the statements
in the whole of the chapter is the presumption that the pro-
positus has died without male issue. It commences with the
statement, “ That sons principal and secondary take the heri-
tage has been shown.” The order of succession among all (tribes
and classes) on failure of them is next declared. Here we find
the wife at the head of the obstructed sapindas declared  the
heir to the estate of one who has departed for heaven,” but with
the reiterated condition ¢ having no male issue.” By the, law
of the Mitikshard it is indeed directed that a share should, on
partition, be set aside for the mother, but her right to a share is
plainly distinguishable from the right of the father or the sons,
Before partition she had no title as a coparcener and could
not call for partition. What she receives is termed in the
Smriti Chandrikd “ amgam” (a portion), as distinguished from
“ déya,” inherited wealth. She does not, on partition, receive a
share. When she takes anything, it is given her to discharge
the inheritance from the obligation for her maintenance ; and
whether she takes anything or not, she acquires by partition no

_ greater interest in the share which falls to the lot of her husband

now that it has been separated than she had in the whole estate

prior to partition. o
The passage in Mitdikshard, Chapter I, Sections 6 and 16, “ s0

among brothers dividing the allotment of their parents who were
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separated from them after the demise of those pa‘l‘en.tg, &e.,”
while it affirms the conclusion already stated, that partition does
not destroy the right of inheritance, is not to be undt,erstood as
implying that there can be no succession to the fathe:r 8 share in
the lifetime of the mother, but that, on the death of elthex: parent,
his or her property may be divided, but not, as the section goes
on to declare, so as to annul any gift which the father may ?ave
made out of their separate shares. The gist of-t‘he section 1s to
declare that valid gifts may be made to their children, by parents
gseparated from their children, out of shares which on partition
have fallen to or been allotted to them. The separated son then
must be held entitled to succeed to the estate of his father in pre-
ference to the widow.
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The appeal is decreed, and the decree of the Lower Appellate |

Court reversed with costs.

v

APPELLATE CIVIL.

Before Mr. Justice Innes and Mr. Justice Muttusémi Ayyar.

VENKATE'SHWARA (DEFENDANT), APPELLANT, 0. KE'SAVA-
SHETTI (Praivtirr), RESPONDENT.*

Mortgagee in possession under an agreement to pay rvent to the mortgagor—-;!cndea:tal
destruction of the mortgagee’s premises by ﬁre-—-.Eiyht of the mortgagor to rent.

The plaintiff borrowed Rs. 1,400 from the defendant, and. morltlgaged tc':r ht::.:
latter for eight years a piece of ground with a warehouse standing ; &:::!:imuld r
was an agreement between the parties that the rent of the ware oshould appre.
Rs. 16-12-0 per mensem, and that out of this momt the mOftgiigele wd s
priate Rs. 14 towards the payment of the interest on the prmmp; 81111; Byt
Rs. 2-12-0 as rent to the mortgagor. Within four years from the rts,te :e o ot
gage the warehouse was destroyed by fire, and thereupon the m?tegt:go . v}ith
pay rent tothe mortgagor. The latter sued to recover the slda tgh " Tone
arrears of rent. The District Judge was of opinion that the defen' o sf ;)h | dose
the interest on the loan up to the date of the term for the redefnpelzoz omme
gage, and that he was bound to pay to the plaintiff th? rent ;:lalfn iﬂ})’m acc-idental

Held by Inxes, J.—That the loss of the premises which ha a.nse: om secidentl
causes could not affect defendant’s right to recover the full amount due to him on

* Second :Appea.l, 646 of 1878, against the decree of H. Wtihgre:i!;lér ;:c;lﬁ eDézt;;it.
Judge of South Malabar, dated 315t August 1878, reversing the de ‘
dinate Court of Cochin, dated 30th March 1878.

1879.
July 23.
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mortgage. - There was no alteration in the liability, but merely in the source and
modeof discharge. The premises having ceased to exist, nothing arising from the

income could be credited towards the mortgage and there was no residue available to
pay plaintiff,

Held by Murrusimr Avvar, J.—That defendant’s right of possession rested on
the usufructuary mortgage and not on tenancy, and his right to recover his debt
with interest thereon could not be extinguished or modified by the destruction of the
warehoase. As to the surplus payment, the existence of the warehouse, which

produced the income of Rs. 163 a month, was the basis of the contract to make it;
and the bagis having failed, the obligation resting thereon must likewise fail.
Tris was a second appeal against the decree of the District
Judge of South Malabar in Appeal Suit No. 451 of 1878.

T. Rima Rau for the Appellant.

Messrs. Grant and Grant for the Respondent.

The facts of the case are fully set forth in the Jud
the Court (InNes, J., and Murrusa’sr AYYAR, 3. 4

- Innms, J.—Plaintiff on the 9th November 1872 mortgaged to
defendant certain land with a warehouse standing on it.b On the
ground of defendant’s failure to pay the rent he now sought to
recover the land, including the site of the warehouse (which latter
had been accidentally destroyed by fire on the 7th January 1876)
together with rent from 1st July 1877.

A suit brought for the rent before the Sub-J udge, as Judge of
the Small Cause Court, had been already dismiszed by the Sub-
Judge on the ground that, by the act of God, the fulfilling of the
contract bad become impossible.

The defendant contended that the warehouse and site were
mortgaged to him for eight years, and that plaintiff could not
recover until the expiry of the time; and that since the destruc-
tion of the premises he was not liable for rent. He claimed also
to set off the interest on the mortgage.

The Sub-Judge dismissed plaintiff’s suit. :

The District Judge on appeal found that the arrangement had
been that the rent of the destroyed premises should be Rs. 16
a month, out of which Rs. 14 monthly were to be carried to
the credit of interest on the principal sum advanced, and Rs. 2§
were to be paid as rent to the landlord, the mortgagor, and that
plaintiff by the agreement was bound to repair. Upon this state
of facts he considered that the English Common Law rule, which
would require the tenant to rebuild the premises in the absence
of an agreement on the part of the landlord to repair, did nob

gments of

P
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apply, and that in certain circumstances an injunction might be Vewxars

granted to prevent the landlord (who had uhdertaken to repair)
from suing to recover the rent until he had rebuilt the premises ;
but that, as matters stood, it was equitable that the loss arising
from the accident of the firo should be apportioned equally. He
thought that defendant should lose the interest on the advance
up to the date of the term for the redemption of the mortgage

" at the rate of Rs. 14 a month, which he was to have received from
the rents, and that he was still bound to continue to pay the
balance of Rs. 2§ to the plaintiff, who, on the other hand, would
lose the value of the destroyed premises. :

He considered the construction placed upon Section 56 of the
Contract Act by the Sub-Judge to be erroneous. He allowed
Rs. 381 rent for fourteen months at Rs. 2§ a month, but dis-
allowed plaintiff’s claim to recover the premises as he was not
entitled to do so within the time fixed by the mortgage.

The second appeal is made on the grounds—

(1) That the suit should have been a suit for redemption.

(2) That rent was not recoverable, as the warehouse was
destroyed ina general conflagration and plaintiff has
not rebuilt the premises. |

(8) That defendant should not, under the circumstances, lose
the interest on the amount advanced on the mortgage.

(4) That the agreement to pay rent has become void under
Section 56 of the Contract Act.

(6) That plaintiff’s claim for recovery of the rent is barred
by Section 13, Act X of 1877. ,

1(6) That the decision of the Lower Appellate Court 1s not

in conformity with the relief sought for by the plaintiff
in his plaint.

We agree with the District Judge upon the question of the
applicability of Section 56 of the Contract Act to this case. That
section clearly does not apply to a case in which, although the
consideration of the contract is lost, the performance of the
promise on the other side is still possible. In the present case

. the defendant, though he can no longer enjoy the premises, can

nevertheless pay Rs. 23 a month.
The contract for the payment of rent to plaintiff appears to be
only incidental to the contract of mortgage. Defendant advanced
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a sum of Rs..1,4«00, and plaintiff secured the repayment of that
sum by placing certain premises in defendant’s possession for

elg%lt years free of remt, except Rs. 2 a month, to be paid to
plaintiff. At the close of the term, if t

: he sum were not repaid
defendant might recover on the security e

of the premises.

o Th}ja're was usufractusry mortgage, out of the rents and proﬁts’
which, equivalent to Rs. 164, defendant was to apply Rs. 14 -

?dlscharg:e of* the mortgage, while Rs. 2§ was to be received
y the mortgagor through the defendant.

How, then, have the relati igati ‘
, relative obligations of the i
altered by the circumstance of the five ? perties beem

The gi :
eea%'xsthof the arrangement was the lignidation of the mort-
gag e rate of Rs. 14 a month through the rents and
profits of the security, :

with payment of the monthl
. bal £
il;le ren;;s lslmd prf)ﬁts to plaintiff. The result to ch d:f::;;:v!;
N ;-o;xgs i;n :nfi;? is tha:hhe no longer receives the equivalent of
. 168 Y, 80 that the basj i
month o, 8 asis for the credit of Rs. 14 a

due on foot of the mo

rt,
of Rs, 2%.9, month to plaintiff no lopger exif:s
the premises also he loses the m D :

this loss,

. In the loss of
- _ an portion of his security, But
this Lo v’vhw.h has arisen from accidental causes, cannoy; affect
e :1 ant’s right to recover the full amount dye to him on the
Znor gage. He cannof; on this account (as the District Judge seems
o suppose). be. deprived of the right, to recover eventually the
amount which it was contemplated by the parties wounld by di
charged by the monthly payment from th, “There is 1o

. N o € rents, There 1s no
alteration in the liability, but i i
discharge, ¥, but merely in the source and mode of

Another question i3 whether—an agreement to. pay rent enter

ing into part of the contract of mortgage—plaintiff is entitled
f:a.ll upon defendant to pay the arrears of rent due nc;tel"t}lf N :’10
ing the destruction of the premises and before he)is . wi sta.u:f -
to redeem, In a position
If the agreement to let the premises be regarded as a contract
apart from the mortgage, the undertaking to repair and the
agreement to pay rent, would, under English law bela) o
covenants, and the performance of either w ’ pende
precedent to the performance of the other

is founded upon the reason, which equally existed here, that the
td

ould not be a condition
; and ag the Englishrale -

WM
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breach of such a covenant goes only to part of the consideration,
probably the same rule should apply in this country; and in that
case plaintiff would be entitled to recover the rent notwithstand-
ing his failuve to rebuild, and defendant would have his cross
action for damages for plaintiff's failure to rebuild. Butit is
impossible to regard the agreement to let the premises as a con-
tract apart from the mortgage. )

The rent was a deduction from the profits of the usufruct, which
was part of defendant’s security for the amount advanced.

The parties evidently regarded the Rs. 2f as the residue of
the estimated value of the income after crediting Rs. 11 towards
discharge of the mortgage.

The gist of the agreement wasnot a letting of the premises with
a rent reserved, but a usufructuary mortgage of the premises with a
certain small portion of the income of it made payable to plaintiff,
The agreement imported that the premises should be in existence,
and be available for yielding an income out of which monthly
sums should be relinquished to the mortgagee and the residue
should be paid to plaintiff, and plaintiff expressly undertook to
keep up the premises. The premises have ceased to exist through
no default of defendant. Nothing therefore arising from the income
can be credited to the mortgage, and there is no residue available
to pay plaintiff. It seems obvious that plaintiff cannot recover
the rent that has fallen due and is unpaid.

The application of the income of the premises is properly an
item in the account between the mortgagor and mortgagee which
cannot at present be taken.

It follows from this also that plaintiff’s claim to recover the
land in defendant’s possession under the mortgage, on account of
defendant’s failure to pay the rent, is unsustainable.

The decree of the Liower Appellate Court must be reversed and
the suit dismissed with costs.

Murrusams Avvag, J.—1I am also of the same opinion, I may,
however, add in accordance with the finding of the Courts below,
that the transaction between the parties is really & mortgage with
possession fora term of eight years. The contract to pay Rs. 23
per mensem is rather a subsidiary arrangement regarding the dis.
posal of the surplus usufruct, or, in other words, an agreement
to treat as money had and received for the plaintiff’s use the

28
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surplus which, as mortgagee, the defendant might otherwise credit
to the principal amount of the mortgage, than an independent
engagement to pay rent as in an ordinary lease. I take the
defendant to have really got into possession not as a tenant—not
because he engaged to pay the plaintiff Rs, 24 a month for the
use. of the warehouse—~but as a mortgagee, and because of the
assignment of the usufruct in lien of interest amounting to
Rs. 14 per mensem. The case before us is not the one in which
the mortgagor retains actual possession of the property under
mortgage by becoming the tenant of the mortgagee, hut §1'rt, is the
c?nverse, in which the mortgagee obtains posse:sio’n in hi n
right to the usufruct, and specially undertakes to pay the 1S 'Ogﬁ
the excess usufruct instead of crediting it to the deit ]P;afl' \ (11

ant’s right of possession rests, therefore, on the us‘\f \ eten :
m.ortgage and not on tenancy; and his right to recove ‘ lllflc(iuabry
with interest thereon, cannot be extinguished or modifri' dlsb g ht’
destruction of the warehouse, which formed the materi:l yti'] .
of what was given as security by way of strengthening thatly) 0’" 11(1)1];1
unlfass such destraction is imputable to his faucic or he ig undmg ,
obligation, which by express contract he is not to rebn'(le(; an‘
res:b?re the building. It is therefore unnecessary’ to ex s an
opinion in this suit whether, as hetween landlord apd ten;);(:ss al:‘:
ceaSe:@, or continues to be payable after the destruction o’f "::1‘

prfan.uses let, or whether we can take power to readjust the
original contract on an equitable basis supposed to bga bett: i
snited to the altered state of things. As to the surplng ot
the existence of the warehouse, which produced th:li)nc Pay!;lent’
164 a month, is, according to the intention of the partie:n:io bR?'
of the contract to make it, and tha basis having failed t’h eb -
tion resting thereon must likewise fail. »Hhe obliga-

I would also reverse the Judgment appealed against and dismiss

the suit with costs.

\
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Before My. Justice Kernan and Mr. Justice Muttusdmi Ayyar,

SHEKHARA PANIKER (PraivTirf), APPELLANT, ». RARU
NAYAR (ist DereNpanT), RESPONDENT.*

Although the right to hold for 12 years is inherent ‘in every kénam according
to the custom of the country, it is competent-to the jenmi to exclude this right by
express agreement. )
Tris was a second appeal against the decree of the Subor-
dinate Judge of North Malabar in Appeal Suit No. 252 of 1878.

A. Rimachandrayyar for the Appellant.
Mr, Shephard for the Respondent.
The facts sufficiently appear in the following Judgments :—

KEgrNaN, J.—This is a suit to redeem a ““ kinam,” dated 14th
October 1875. Exhibit A is the kinam. Looking at the proviso
for redemption, it seems to have been the contract of the parties
that the grantor in the kdnam could redeem without waiting for
any fixed number of years. The proviso is that the Kédnamddr
should receive the amount of improvements and kinam when
demanded.

As the Lower Appellate Court decided the appeal on a prelim-
inary point, viz., that plaintiff conld not redeem within 12 years,
and as we think that decision was wrong, we will reverse the
decree and remand the case to be tried on appeal from the
Munsif’s decree.

Murrosa'sr A'yvar, J—I am alsoof thesameopinion.  Although
the right to hold for 12 years is inherent in every kanam
according to the custom of the country, it is competent to the
jenmi to exclude its operation by express agreement. The
kénam (document A) expressly provides for the surrender of the
property demised on demand, and the construction placed upon

* Secou& Appeal No. 278 of 1879 against the decrec of V. P. D:Rozario, Subor-
dinate Judge of North Malabar, dated 17th December 1878, reversing the decree of
the Court of the District Munsif of Painad, dated 30th March 1878,

1879.
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it by the Lower Appellate Court is not warranted by the lan-
guage of the instrument. As the Subordinate Judge has expressed
10 opinion as to the value of improvements payable to the defen-
dants, I think we should reverse the decision of the Lower
Appellate Court and remit the suit for disposal on a consideration
of the evidence on record as to the value of improvements.

APPELLATE CIVIL.
Before My, Justice Kevnan and My, Justice Kindersley.

KATHAPERUMAL AxD 4 orHERS (SEconp, TuIrp, Yourrn, Firrm,

Axp NNt DEFENDANTS), APPELLANTS, v. VENKABAI (PraIn-
TIFF), RESPONDENT.*

By Hindu law two widows of one and the same husband take a joint interest
in onc undivided cstate ; and although the widows may arrange for the cnjoyment
of the estate in soparate portions, there can he no compulsory partition converting
the joint estatc into an estate in soverally. Semble The interest of one of two such
widows cannot be sold.

Jyoyiamba Biyi v. Kdmakshi Béyi (1) ; Kindamav. Venkatardmapa (2) ; Nilamani
v. Redhamani (3) ; Bhugwandeen Doobey v. M, yna Biyi (4) followed.
Tms was a second appeal against the decrec of H. J. Stokes,
Acting District Judge of South Tanjore, in Appeal Suit No. 432 of
1878.

Mzr. Lascelles and Mr. Palman for the Appellants.

T. Rama Rdu for the Respondent.

The facts and arguments in the case fully appear in the Judg-
ment of the Court (KERNAN and KiNDERSLEY, JJ.)

JUDGMENT :—The plaintiff and the first defendant are the two
widows of a deceased Hindu named Réma R4u. This Réma Réu
died in 1857, and, ten years afterwards, one Anandha Padmanabha
instituted a suit, 57 of 1867, to establish the fact that he had been
adopted by R4ma Réu. In that, however, he fajled. In 1869
the first defendant executed in favor of the second defendant
an hypothecation bond purporting to hypothecate her late

*Socond Appeal No. 331 of 1870 against the decroc of HL. J. Stokes, Acting
District Judge of South Tanjore, dated 24th February 1879, confirming the decree
of the Subordinate Court of Tanjore, dated 18th September 1878.
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husband’s property in renewal of two hypothecation bonds alleged Kararezv-

to have been executed previously by the pretended adopted son,

Anandha Padmanabha Riu. The District Munsif has found that Vesxasar

those transactions were a sham, intended to defraud the plaintiff.
It is clear that the bond was not executed in circumstances
which would justify a Hindu widow in creating a charge. upon
her late husband’s estate. The second defendant, not relying on
the hypothecation, obtained a money decree in Original Suit 42 of
1870 in the Court of Small Causes at Kumbakonant, ex parte,
against the first defendant, and, in execution of that decf'ee, the
second defendant himself purchased the first defendant’s interest
in her late husband’s lands. The other defendants claim to hold
from the second defendant. The plaintiff has brought this suit' to
recover those-lands, she having been no party to the suit in which
they were sold.

When the second appeal came on for hearing bet‘O}-e us t.;he
exception of limitation was given up, and the only point which
was argued was that the first defendant’s purchase at the’ Co.urt
sale was good at least to the extent of the first defendant’s life-
interest in the lands of her deceased husband. It is quite settled
that the undivided interest of one of several male coparceners may
be attached and sold in execution of a decree. But by Hindu law
two widows of one and the same husband take a joint interest
in one undivided estate, and it has been held that, although the
widows may arrange for the enjoyment of the estate in s.epa,rate
portions, there can be no compulsory partition (fonverbm{c?r .the
joint estate into an estate in severalty. Jij oyiamba 'Bay?f v.
Kdmdkshi Biyi (1) ; Kindama v. Venkatardmapa (2); N '&lfzmam
v. Radhamani (3) ; Bhugwandeen Doobey v. Myna Béyi (4). The
estate of a deceased Hindu is thus not liable at all evex§ts to cum-
pulsory partition at suit of any one of two or more widows, and
the argument by which the interest of a male coparcener who
could claim a share was held to be liable to attachment and sal‘e,
falls to the ground. No case has been quoted a.f, the bar or is
otherwise known to us, in which any of the supenf)r Courts have
held that the interest of one of two co-widows was liable to attach.

(8) L.L.R., 1 Mad,, 300,
(4) 11 Moo. LA, 487,

(1) 3 Mad. H. C. Reps., 124-452.
(2) 3 Mad. H. C. Reps., 268.

MAL
(AN



KaTtuAPERV.
MAL
Ve
VENKABAL

196 THE INDIAN LAW REPORTS.  [VOL. IL

ment and sale; and we think that all that has been decided as
to the interest which such persons have by Hindu law in the
estate of their late husband, points to the conclusion that the
interest of one of two such widows cannot be sold.

It is not necessary to decide this point in the present case,
because whether such sale in execution was legal or not, it is quite
clear that the purchaser of the first defendant’s interest could
have no higher right than the first defendant, and the first defend-
ant could have no right to the possession of the whole of the lands
or of any specific portion of them to the exclusion of the plaintiff.
The only right the first defendant could have is to joint enjoy-
ment with the plaintiff, or, if circumstances (pointed out in
Jijoyiamba Bdyi v. Kdmaikshi Bdyi (1), Nilamani v. Radha-
mani (2)) existed, to havea separate possession of portion of the
inheritance decreed in a suit for that purpose.

The possession of the second defendant and of those deriving
under him, viz, second, third, fourth and fifth defendants, is
illegal as against the plaintiff,

Though the first defendant may be the senior widow, she is
found to have colluded with the second defendant to injure the
plaintiff, and we think that the decree of the Court of First
Instance, confirmed by the Appellate Court, was necessary in
order to restore plaintiff's rights. At the same time, it does not
decide any question between the first defendant and the second,
third, fourth, fifth, and other defendants, If the second, third,
fourth and fifth defendants have rights against the first defend-
ant and her interest in the property, they must be left to assert
such rights by legal means.

We do not encourage the notion that second and other defend-
ants could establish against plaintiff any right, through first
defendant, of separate possession of any portion of the joint
inheritance of the widows ; but we do not decide that question,
23 it is not properly a subject of decision in this su; t.

We shall therefore affirm the decree of the Lower Appellate
Court and dismiss the appeal with costs,

(1) 3 Mad, H. C. Reps., 424-452. (2) L. L. R,, 1 Mad., 300,
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Before Sir Charles A. Turner, Kt., O.J., and Mr. Justice Innes.

... FAKURUDIN SAHIB axo 7 oruers (DEFENDANTS), APPELLANTS, .
" ACKENT SAHIB axp 6 orrEs (Praxtiers), Re§eoNpENTS,*

Religious Endowments—Aet XX of 1863, Section 14— Remova? Jrom effice of an
hereditary trustee.

Bection 14 of Act XX of 1863 is sufficiently general in its termsto empower any
person interested in any temple, mosque, or religious endowment, or in th.e perform-
ance of the trusts relating thereto, to sue the trustee, manager, or superintendent,
or the member of & committce appointed under the Act, for misfeasance, and also to
empower the Court to order the removal of a trustee, &ec.

‘I'he tomb of a reputed saint became a place of pilgrimage andan endowmezft was
made for the maintenance of the shrine and for the performance of certain religious
ceremonies. There was a practice on the part of the proprictors and the managers of
the institution to divide among themselves the residuc of the income, and to dispose
by way of sale or mortgage of the share enjoyed by them. Held thatthis wasa
religious institution within the meaning of Act XX of 1863,

The 14th section of the Act empowers the Civil Court to remove trustees for
misfeasance, &c., and it does not recognize any difference in respect of trustees
whether hercditary or selected. ) .

THIS was an appeal against the decree of A. C. Burnell, District
Judge of South Tanjore, in Original Suit No. 2 of 1877.

The plaintiffs sued for the removal of the defendants from
the management of the DNarga at Nagore. It was alleged that
the plaintiffs, the defendants, and man y others were the proprietors
of the said Darga ; that the defendants were the headmen and the
managers of the institution ; and that the latter were guilty of
several acts of misfeasance and non-feasance specified in the plaint.
The defendants pleaded that the property was of the kind called
Altamga in the Muhammadan Law ; that the defendants were the
descendants of the saint in whose honor this institution was
founded ; that they were hereditary trustees, and not amenable to
Act XX of 1863; and that they did not commit any breach of trust.

The District Judge was of opinion that, though the parties admit-
ted the practice of sharing among themselves the residue of
» the income, there was no documentary evidence to support the

* Appeal No. 22 of 1879 against the decree of A. 0. Burnell, District Judge of
Scuth Tanjore, dated 18th December 1878,
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cla»i.ms; that the building was a public mosque; and that the
shrine was a place of pilgrimage, and that this was a © religious
esfiablishment ” within the meaning of Act XX of 1868. Upon the
evidence he found that the defendants had committed breach of
trust, and that the interests of the institution required that they

should be removed from office. He decreod accordingly, and the
def?nda,nts appealed to the High Court on the grounds,that‘ the
plaintiffs were not entitled to institute the suit; that the defendants
ought not, to have been required to render an account of their
f:rufstgfas:ip; that S)e District Court acted throughout without
Jurisdiction ; and that the de ilty
tras on et e lefendantswere not guilty of breach of
The Advocate-General, Mr.,

for the Appellants.
Mr. Skephard and V. Bashyam Ay
The Cou(rt (Turwner, 0.J., and IxxEs, J.) delivered the following

JUDGMENT :—Regulation VIT of 1817 wav '
nue the general superintendence of all7 owmenty . of Beve
and charitable purposes,
of the duties imposed on it
endowments,

198 . T§E INDIAN LAW REPORTS.

3
Tarrant, and A, Ramachandra A yyar

yangar for the Respondents.

endowments for religions
Act XX of 1863, in relieving the Board
aposed o by the Regulation in regard to religious
tndemments, istinguished .between endowments of which the
8 NAGEr was nominated or confirmed by the Govern-
ment, and which are referred toin Section 8 of that Act, and
ti:;fe 01{; t'x;l}\‘ieh ]:he trustee or manager was not so appolint;d,' :Zd
although 1t has been held that the isi i ,

Act relating to the rendition of? I:e\:osxll(:;: l;); ;Zd;in :3 i ths
managers to the committee constituted by the Act g ulS eeslall
the institutions mentioned in Section 3, we can ﬁné) , y;;l;)'n ! to
control the generality of the terms of Section 14, Whic;llo o e(;
any person interested in any mosque, temple or, religi s ondo
ment, or in the performance of : o cndov:

he tr i
the trust . . usts relating thereto, to sue
e trustee, manager, or saperint,

endenta or the memb
mittee appointed under the Act, for misfeasanc ers of 4 com

the Court to order the removal of g trustee,
resident Muhammadans, apart from any pecuniary interest the

may have in the income of the institution, are in our jud, en);
sufficiently interested therein to entitle the in oot
the institation be a religious establishment,
of question that the institution is a religious

e, and also empower
&e. The plaintiffs, as

establishment. It
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m to maintain suits if -
It does not admit .
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iy not uncommon among Muhammadans to regard the tombs of
reputed saints with reverence, and in some cases to ascribe to
them so much sanctity that they become places of pilgrimage.
The Darga of Kédir Séhib, the institution to which the suit
relates, is such a place of pilgrimage, and for the maintenance of
the shrine, and for the performance of certain religious exercires
connected with it, the property mentioned in the plaint has been
devoted. Whether the plaintiffs or defendants, or any of them,
are entitled to the residue of the income, after providing for the
proper charges, we need not now consider. 1t is sufficient to say
that there is no documentary evidence in support of their claims,
although undoubtedly there has been fora considerable time a
practice on the part of the parties to this suit, and of the persons
under whom they claim, to divide among themselves something
more than such surplus, and to dispose by way of sale or
mortgage of the shareenjoyed by them. That the endowment
was made mainly for the purposes to which we kave adverted—
the maintenance of the shrine-and the performance of ceremonies—
is not denied. In our judgment the Darga is a religious insti-
tution within the meaning of the Act.

The Court below having rightly entertained the suit, we have
next to determine whether the trustees are removable from
office by this Court, although they may be hereditary and have
descended in regular succession from the original trustees. The
14th section of the Act of 1863 empowers the Civil Court to
remove trustees for misfeasance, breach of trust, or negleét of
duty, and it does not recognize any difference in the powers
conferred on the Courts in respect of trustees whether hereditary
or selected. -

1t remains then to determine whether sufficient cause has been
shown for the removal of the trustees. Although some of the
specific acts of misconduct imputed to the trustees may be excused

‘on the ground that they mayhave believed long usage sanctioned

them, yet it is sufficiently shown that the properties appertain-
ing bo the shrine have beea grossly neglected and thereby lost or
left uncollected, and that no proper accounts have been kept.
This amounts to neglect of duty, which justifies the removal of
thestrustees. For these reasons we shall affirm the decree of the
Lower Appellate Court and dismiss this appeal with costs,

~ 29
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APPELLATE CIVIL.

Before Sir Charles A. Turner, Kt., Chief Justice, and
My, Justice Tnnes.

VI'RASA'MI NA'YUDU (Figsr DeFENDANT), APPELLANT, 0. ARUNA'-
CHELLA CHETTI axp 2 OTHERS (PrarvTIFFs), RESPONDENTS.*

Dharmakarta, dismissal of —Parties to suit Sor,

In a suit brought for the dismissal of a Dharmakarta all the members of the
district committee should join as parties. The district committee cannot divest

- themselves of their rights in favor of a few of their number.

APPEAL against the decree of the Subordinat
Arcot in Original Suit No. 16 of 1878.
The AdvocutesGeneral and A. Subbard
Appellant,
4. Rimachandrdyyir for the Respondents.

The Court (TurnEer, C.J -» and INNEs, J.) delivered the follow-
ing .

JUDGMENT :—The suit has been brought by three gentlemen,
who are deseribed as members of the Temple Committee for the
Cuddalore Taluk, to establish their right to the management of
the pagoda of Sri Padalivaraswémi a Tirupatirupuliur, and to
recover possession of the pagoda and its property from the
appellant, the former Dharmakarta, and other persons, who, with
the appellant’s permission, have respectively taken possession of
portions of the lands appertaining to the temple,

The appellant pleaded in the Court of Fist Instance (among
other pleas) that the respondents had no locus standi, inas-
much as the Government had not appointed g special committee
for the taluk, but a committee of the whole district, of which
committes other persons are members who hay
this suit.

It is argued, on the part of the respondents, that it is not
hecessary that all the members of the committee should Jjoin in

e Judge of South

yalu Reddiar for the

e not joined in

* Appeal No. 93 of 1879 against the decree o

3
t K, Kunjan Menon, Subordinate
Judge of Bouth Arcot, dated 9th December 1878,

- ofan express prohibition of a second adopt

- manifested in the will A as his desire for
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lines, This is contrary to the Smriti Ohandrikd, which tzt:l};:
at the second in descent in any branc?l line, and (;)Inh;:Ztion v,
literal language of the Mitdkshard in Ch.a,pter b,t o
of the translation of the treatise on mhentance;th:r oction of
ance with Vijiyanéswara’s commentary on :a,nrse’il o 53:
Yajnyavdlkya’s treatise, the Achdmkam’ia, V]i : cond edition,
quoted and translated in West and Bithler's boo ,1-'s it of descent
pages 174 and 175, which clearly shows that "ge tf:; T of the
in the branch line given in Chapter 1I, ‘;f : tho l’1erita,b10
Mitdkshard is not to be taken literally, but ]: :)W the point of
descent may be traced to the sixth in descent be o tion of
divergence of the two lines. Plaintiff occuptes . i:,) oreforo
fifth in descent from the point of divergence at
competent to inherit. o it

TEe will A, though addressed to the pla,u'xtlﬁ‘,.con;ey E; :;;?;::‘ii
to second defendant to adopt a boy standing lfl the “a in the
which first defendant stands to the decea.sied T?lru::I;iaadOPtion-
event of plaintiff not being willing to give hlsl sa canction to &
This, however, cannot be held sufficient to 1mp 2;1 ity conveyed
second adoption on failure of the first. 'The a;l(l1 ton and that
by the will A is an authority for one smgle. Oll)na.de’. That 8
authority was exhausted by the first adoption !

i nized by
second adoption failing the first is valid has been recog

. v. Ve’nkat!”' ‘Rdma
the Privy Council in Venkata Krishna Rdged authority of the

Lakshmi (1), but without the express or imp de only under the
husband such & second adoption c"“ld.be mah sanction & second
sanction of the nearest sapindas, and Wl?h Zu(;s valid in the face
adoption would probably not be recog.'lllzeian on the part of .the

. h prohibition,
husband. In the present case there 18 no:gl.ltz.nci in which
and it can scarcely be doubted from the cu'cudo tion, failing the
the authority was conveyed thata gecond ;uslfand had he had
first, would have been approved of by th}f object of continuing
such & contingency in contemplation, as th®

R uch
.y line is quite as m
the honors and emoluments in his own the spiritusl advan-

. It was expressly
tages that would result from the adoption:
{

(1) L.R., 4 LA, 2,8t pp- 9 and 10,
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alleged by second defendant that she obtained the necessary
sanction,

The third issue questions the validity of the adoption generally,
and evidence was given of the consent of the sapindas. The
seventh witness for first defendant, who is numbered 28 in the
second branch of the pedigree and is equally near with plaintify,

gave his consent to the adoption. Plaintiff and he are the only .

two surviving s&pinda,si in the family of their common ancestor
Strivatsachinna Bhattar.

The deceased husband of second defendant and these two per-
sons each represent, as already mentioned, divided branches of
the family of the common ancestor Strivatsachinna Bhattar. This
is not, therefore, a case in which the consent could be sought
within the undivided family itself, for in the family itself no

»

sapindas are surviving. TItis not governed, therefore, by the

Chinna Kimedi case (Sri Raghunadha v. 8 Brozo Kishoro) (1)
in which the Privy Council held that, if the husband had not’
authorized the adoption, the consent of a divided sapinda would

be sufficient in the absence of the consent of the undivided
brothers of the deceased husband.

The Rédmndd case (2) perhaps decided no more than that an
adoption was valid when the assent of the majority of the sapin-
das was accorded, see Arundddi Ammqgl v. Kup'pammdl (3)
bt it has never been decided that an adoption is absolutely’
invalid by reason of the consent of less than the entire body of
sapindas having been obtained to it.

It seems apparent from the J udgment of the Privy Council in
the Chinna Kimedi (1) case, that, if it had been necessary to
consider that point, the consent of the undivided brother alone
would in that case have been held sufficient, and where the only
surviving members of the family are divided from the deceased
husband for whose benefit it is desived to make the adoption,
and also from each other and equally distant from the deceased,
there scems nothing in principle to throw doubt upon the suffi-
ciency of the assent of some of them when bond fide given, if it

(1) L.R., 31.A,101; 8.0. LL.R., 1 Mad., 69, N
{2) 12 Moo. 1.A., 397.
(3) 3 Mad, H.C. Reps., 283,
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be shown that the consent of the others is refused from interested
or improper motives or without a fair exercise of diseretion. In
the present case the assent of both sapindas was sought, and
plaintiff’s assent to a second adoption was not absolutely
withheld, but it was coupled with a condition that the widow
should adopt his third son. In Suit No. 156 of 1869 he had
stated that this boy was already given in adoption in another
family. That assertion is found now fo have been false (see
Appeal No. 51 of 1879) but the widow, upon the ground stated,
refused to make an adoption which might turn out to be invalid.
It is clear that plaintif’s assent was subsequently withheld from
purely interested motives, and the evidence shows that the
agssent of the seventh witnessfor plaintiff—whobelongs to a branch
of the family senior to that of plaintiff, and who is at least
equally entitled with the plaintiff to succeed to the reversion—
was given with complete good faith and in the exercise of a
deliberate discretion.

As to this the Advocate-General referred to document N,
dated the day after the adoption, to show that seventh witness
could not have consented at all as there is no express mention in
N of such assent; but the omission of any express mention of this
in this letter, which is addressed to the manager of the pagoda
and was intended to apprise him of the adoption, doesnot appear
to be very material in the face of the evidence of the seventh
witness, and the letter, document 23, in which the witness
expressly mentions that second defendant had asked his consent
and expresses his high approval of the step she proposed to take.

Woe hold that the adoption took place under all the conditions

required to render it valid, and the suit must therefore be dis-
migsed with costs,

30-
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APPELLATE CIVIL.

Bofore M. Justice Kindersley and Mr. Justice Muttusdmi Ayyar

SENNANDAN (Sgcom) DrrFENDANT), APPELLANT, v. KOLLAKIRAN
AND ANOTHER (PrLAINTIFFS), Rnsrom;w:rs.*

Unstan.z ed, v
wed Mortgage Instrument in defendant’s Ppossession— Notice to d
Secondary evidence of its contents, e

Saecondary evidence tendersd

S to prove the co .

Totaj . ntents of ey s

e ;1]1:1 by the ?Ppomte party after notice to produce it ::nmzmment vs'vhmh y *
ence of evidence to show that it was unstamped wh’en lal:, y be admitted &

Ta1s wa ; L Boen.

Subordiiatsegond appeal against the decree of Arunéchala Ayyér

ate udge Of South Tanjore, in A_ppeal NO. 248 Of 1879,’

reversing the decree of the Distri ; :
Suit No. 981 of 1877, - uriot Moansif of Trivédi in Original

B. Balaji Réu, for the Appellant,
T. Rdma Rdu, for the Respondents.

Th i

by ;Gia;c;: 'of ;ixleﬂc::e are mlzﬁiclently set forth in ‘the following

/ — case plaintiffs gued to red
;:mgg theg :lleged, was executed about t;hix'isy-ft:;::l y:azo;‘gia%:;

. 95 and for a term of fifteen i

: years. First, se i

ief:ndants admitted that they were in possess,ion ::xn;ix;oax:dath::
R‘: cf&;;end;dfthat the mortgage executed in their favor saf efol"

. and for a term of 100 years fr

om th
1839. Both the Lower Courts found that the einz:d A“%usz
mortgage produced by the defendants and mafkeq mn;;l'lb'tol
Wla;;n open to suspicion, that tho document relied aine b : lthe
Plai tiffs was unstamped, and that the defendants who h dy' i
::elr p?s_sefssion fraudulently denied its existence OFos;l 1'1?:1
o e decxsm.n in Muttukaruppe Kaundan v. Rima P@:lla,i (lowihi
N ourt of F.n‘st Instance rejected the secondary evidence t >(,1 d
y the ?la!ﬂtlﬁs as to the contents of the document in def end 9": ’

possession on the ground that according to plaintiffs’ own v;ltlﬁ::S:B

* Second Appeal No. 31 of 1880, agai
- 31 0 , against the decree of .
uste  Juigo of South Tanjors, dated 24th Septomben, 1orer chala Byyar, Sabordh
istrict Muneif of Trivedi, datod 11th July 1879, 00 oo oo dectee ©

(1} 3 Med, H. O. Reps,, 158,

-
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it was not stamped, and dismissed the syit as premature with

SENNANDA

costs. But the Lower Appellate Court relied on Golap Chand EoLLaKima

Marwaree v. Thakwrani Mohokoom Kooaree (1), admitted the secon-
dary evidence, and passed a judgment in plaintiffs’ favor. Second
defendant appeals on the ground that the Lower Appellate Court
erred in admitting secondary evidence as to the contents of the
mortgage set up by the plaintiffs. The case relied upon by the
Lower Appellate Court is not in point. It only decided on the
authority of Farr v. Price (2) that in a ‘suit_upon & promissory
note written on unstamped paper, the plaintiff might recover upon
the original consideration. In this case before us we think we
may follow The Marine Tnvestment Co. v. Haviside (8) in which
it was held that secondary evidence tendered to prove the con-
tonts of an instrument which is retained by the opposite party
after notice to produce it can only be admitted in the absence
of evidence to show that it was unstamped when last seen. We
think therefore that this appeal must be allowed, the judgment
of the Lower Appellate Court reversed, and that “of the Court of
First Instance restored. :

In the peculiar circumstances of this case,
each party do bear his costs thronghont.

we shall direct that

APPELLATE CIVIL.

Before Mr. Justice Kindersley and Mr. Justice Muttusdmi Ayyar.

». DORASAMI

PONNUSAMI NADAN (PramriFy), APPELLANT,
RESPONDENTS. *

AYYAN axp 3 orTHERS (3RD—6TH DEFENDANTS),

Native Ohristians— The Indian Succession Aot—Family governed by the Hindu Law
before 1866.

cosssion in Native Christian families;

TThe Indian Succession Act governs the su
have not boeen at liberty to adhere to

and mince the passing of that Act guch families
the Hindu Law of Succession.

Held slso that if the family continued
until the Indian Succession Act altered their rule of

4o observe the Hindu Law of Succession
succession, the members of the

(1) 1. L. R. 3 Cal,, 314. (2) 1 East, 56.
(3) L. R., 6 P.C, 62¢.

* Appeal No. 35 of 1880 against the decree of B. Vasudéva Réu, Subordinate
Judge of Negapatem, dated 23rd January 1880.

1880.

August 31
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family who were born before the 1
! ‘ Y after Act came into o i
deprived of the rights acquired by them under the Hindu Ia“? prefiom conld net be

gﬁés Was an appeal against the decres of R. Vasudéva Réu,
ubordinate Judge of Negapatam, in 0. S, No. 20 of 1879

The ddvocate-General and 8. Nevinsg Pillay for the Appellant
Mr. Shephard for the third and fourth Respondent; PP '
R. Balag: Réw, for the first and second Responden:s;

' The facts of the case and the arguments of Co , N
ciently set forth in the following Hnsel are suil-
of chrth?ilEb{Zi:—t'I;'he "Plamtiﬁ‘ sued to recover his one-third share
first defend.]an: amily property from his undivided brother the
defendants b . and his nephew the second defendant, the other
been alienat. e(;ng }I:erson.s to whom portions of the property had
portions b ed, t .e third defendant having purchased some
cighth. and exgctulflon of a decree. The first, second, seventh,
third ’fourthmfrilfthdefenda?ts did not defend the suit, but. the
Objec;;ed that’th' , fLm.i sixth defendants, among other pleas,
Christians whose flamtlﬁl 2ud ﬁ}st and second defendants were
Succession’ Act, TSZX of succession was regulated by the Indian
heTfl'::lniug::Sl:;tefJque dismiss:ed the suit with costs because
second defendy, te amily, of which the plaintiff and first and
tians, and as s nhStI:Vel‘e mfimbers, were Roman Cath?hc Chris-
Act, ,and the Il:l(;inti?;‘thci3 re governed by the Indian Succession
£ his father's extots 2d not taken out letters of administration
th:)f;xﬁeal by the plaintiff to this Court, it was admitted that
Submittedy tl:ve;e quan Catholic Native Christians, but it was
Hindu pales 8% untxl.'fhe date of this suit they followed the

. it was the ;) s.uccessmn, ant{l that it was questionable whether
to aban doxllnt;ntlon of the Indian Succession Act to compel them
contained j t}? se rules a,n.d .to adopt the very different rules
of Joseph I;l tk? Act. A similar argument was used in the case
decisioﬁ) ; atiar (1), and was overruled by the Judge, whose

Suit No. 1 gg approved of'by this Court on appeal. In Original
on th 0 . . of 1§79' which was decided by Mr, Justice Innes

® Uriginal Side of this Court, the family had been Native

(1) 7Mad, H. C. Reps, 121.
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. »
Christians, apparently Protestants, for several generations, but Poxyvedur

had adhered to the Hindu Law of Succession. Christian Kumaren

Pillay died in 1858. He left a widow, two daughters, and a Dgrasiur

son Joseph Kumaren, who died in 1878. It was decided t .at
the succession in 1858 was governed by Hindu law, but tha the
succession in 1878 was governed by the Indian Successioy /Act,
and that decision has not been appealed against. Thr / two
cases leave no room to doubt that the Indian Succes “h Act
governs the succession in Native Christian, families; /d that
since the passing of that Act such families have not bee 4 liberty
to adhere to the Hindu Law of Succession. The case of 4braham
v. Abraham (1) shows that, before the passing of the Indian
Succession Act, 1865, Native Christian converts from the Hindu
religion were at liberty to renounce the Hindu Law of Succession
or to adhere to it. But now they are bound by the Act.

The Subordinate Judge has given, as one of his reasons for
dismissing this suit, that Section 190 of the Indian Succession Act
requires that the plaintiff should have taken out letters of
administration. We do not concur in this view, because we are
told that in the present case letters of administration have already
been granted to the plaintiff's mother. The plaintiff has not
made his mother a party to this suit, which is based upon the
plaintifP’s view of his supposed rights under Hindu law. '

We think that the plaintiffs mother, and any other members
of the family who, under the Indian Succession Act, would have
an interest in the property, should be joined as parties to the
suit.

We also think that there should be some further enquiry into
the facts. It is admitted that the plaintif’s father died after the
Indian Succession Act came into operation. The plaintiff appears
to have been born long before that Act came into operation, but
the fact should be ascertained. If any portion of the property
was ancestral as between the plaintiff and his father, and if the
family continued to observe the Hindu Law of Succession until the
Indian Succession Act altered their rule of succession, the plaintiff
may at his birth have acquired an interest in such ancestral
property, of which the subsequent’enactment of the Succession

(1) 9 Moo. 1.A., 195.
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Powvvstmr  Act would not in éur.opinion deprive him. Bj Section 831 of

Nivaxw
v,

that Act it is provided that it shall not apply to any intestacy

Di’::i‘f‘ occurring before the 1st of January 1866. The suceession to the

share of the deceased in any ancestral property, and to any self-
acquired property of the deceased, would of course be governed
by the Indian Succession Act. :

* The Subordinate Judge having dismissed the suit without
investigating .the facts, we remand the suit with the direction to
add all members of the family who may have an interast in the
result; and, guided by the observations which we have made, to
raise and try the issue whether the property in dispute, or any
part of it, was ancestral property as between the plaintiff and
his father, and any other material issues which may arise
between the parties, and to dispose of the suit on its merits.

The costs of this appeal will be provided for in the decree of the

Subordinate Court.

Buit remanded.

APPELLATE CIVIL.
Before M. Justice Kindersley and Myr. Justice Forbes,

1880, ~ OHINNAYYA RAWUTAN axp rwo ormeas (Fovmrs anp Frern
8 eptembor®.  Devexvavts), Arprizants, o, CHIDAMBARAM OHETTI AND

oragrs (Firsr Pramntirr anp First anp BEconn DerexDANTS),
ResporpeNTs. *

In Indis, as in England, a mortgagee may transfer his rights to a third person
by way of aseignment : but such transfer must be withont projudice to the rights of
the mortgagor.

Trxis was an appeal presented, under Section 561 of the Code of

Civil Procedure, against the decree of the Subordinate J udge of

South Tanjore in Original Buit No. 24 of 1877.
V. Bhdshayam Ayyangdr for the Appellants,
T. Rdma Rdw for the first Respondent.

W. Gopdlacharri for the second Respondent.

The Court (KixpersLey and Forses, JJ.) delivered the follow-

ing

* Appesl No. 82 of 1879 against the decree of the Subordinate Court of Squth

Tanjore, dated 218t March 1879.

" of contract between him and
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JupaMeNT :~The plaintiff in this suit became indebted to one
Arnéchellam Chetti in the sum of Rupees 88,000, which was
secured by three simple bonds. On the 18th February 1872 the
plaintiff executed in favor of the first defendaut?a lat? husband,
Anamalai Chetti, a bond hypothecating c.ertmn villages for
Rupees 30,000, which sum Anamalai undertook to pay to Arné-
‘chellam Chetti, on account of plainti&"'s debt to, Amécl'xellam
Chetti. On the same day the plaintiff lef some of the same wl‘lagas
to Anamalsi at an annual rent of Rupees 4,400, by_ the recexpt ?f
which Anamalai was to recover his a,dva.x{ce with mter?at; within
15 years. Anamalai died 1873, having.pmd ?nly a portion of the
Raupees 30,000, which formed the consideration for the hypothe‘;.
cation of the villages to him. In 1874 Arnéchellam and his
nephew brought Suits 75 and 76 to recover balanues'du.e on two
of his three bonds, and recovered from the present .p!amtdf mazey
amounting with interest to Rupees 21,132-3-9, which the plaintiff
now guea to recover. In the meantime, on the lst of S‘eptember
1874, the first and second defendants, who are the wxdoviv and
brother of Anamalai, assigned the morigage, with possession of
the rented villages, to the third defendant, Chinpays Rawuthan,
whose brothers are the fourth and fifth defendzfnts. ‘

The Subordinate Judge found that A!?ax?alm had prl Rupe‘es
8,000 to Arndchellam, for which the pla.lptlff had not given him
credit. He therefore decreed for the plaintiff the sum of Rupees
14,690-1-10 against all the defendgnts. T/:;Z i :1:1:: ng:)z;:;tt

i oCanse i
bad plender e o Ilal;:lepjlaintiﬁ. But the Subordinatya
Judge held that the third defendant was liable, because he was in
possession, and had taken the place of the firat and second. defon-
dants. The third, fourth, and fifth defenda.nts appeal to this Court
mainly on the ground that there was no privity of contract between
them and tho plaintiff. ‘

This may be regarded as substantially & suib to recover damages
for breach of contract ; and there can be no question as to the
generxil yule that no one can be boun.d by aﬂconf,ra.cb, except
those who are parties to it.. We took time to‘ consider whether
the plaintiff had any remedy against the third defendant, who

was in possession of some of the villages as assignee of the -

bypothecation. 1t is clear that in India, e3 in England, s

Caovvayya
Bawurax
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CHIDANBA
ray CHETTI.
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mortgagee may transfer his rights to athird person by way of
assignment. But such transfer must be withoot prejudice to
the rights of the mortgagor. The mortgagee may put another
into his own position, but ho canuot create a title in a third
party distinct from his own title (Macpherson on Mortgages, 122,
Ed. 1877) ; and in*a suit by a mortgagor for redemption, where
an assignment has been made without the knowledge of the
mortgagor, the assignee is bound by the state of the account
between the mortgagor and the mortgagee, although he may have
paid more. [Mathews v.! Walwyn (1), Chambers v. Goldwin (2),
Walker v. Jones (3)]. The present case is one of partial failure
of the consideration for the hypothecation. The case of Parker
v. Clarke (4) was one of total failure of consideration. A person
named Cruchley, o Was imprisoned for debt, assigned
all his mtemstﬁxs father’s will to one Thomas without
consideration, and under a promise to release the mortgagor
from prison, which was never performed. Thomas transferred
this mortgage to the defendant, Clarke, who had notice of
the circumstances under which it had been obtained; and
Clarke deposited the mortgage and transfer with Philips to
secure payment of a debt. Philips had no notice of the circum-
stances under which the mortgage had been obtained. The bill
was filed against Clarke and Philips for a declaration that the
mortgage was void, and for an order for its delivery up to be
cancelled. For Philips it was argued that he was a purchaser
for value without notice. But the Master of the Rolls was of
opinion that Philips could only take what Clarke could give him,
and that he could not stand in a better situation than Clarke.
He must therefore deliver up the deeds; and his only remedy
would be against Clarke. In the present case there has been
only a partial failure of consideration ; and we are of opinion that
the third defendant is bound by the state of the account between
the plaintiff and the representatives of the deceased mortgagee,
and that the plaintiff is entitled to a declaration that, if the first
and second defendants do not pay that which may be due to the
plaintiff on account of the money which Anamalai failed to pay to

(1) 4 Ves, 118.
(2) 9 Ven. 264,

(3) L.R.P.C. 30.
(4 30 Boav, 64,

- Arnéchellam, the mortgage in the hands of t

- “
T
,.{E
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dy.fourth, and
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fifth defendants will be good only for the amoR A%muympm&m AWITAN

for the mortgage with interest. It is admitted at the second
hearing that the late Anamalai paid Rupees 22,000 and not only
14,000 to Arnéchellam on account of the mortgage of Rupees
30,000. The Subordinate Judge was therefore right in deducting
that sum from the damages claimed by the plaintiff in respect of
the suits brought against him by Arndchellam. It further appears
that the Subordinate Judge should have deducted the sum of

- Rupees 7,351 as counter-interest on the sum-of 8,442 rupees from
. April 1872 to the date of the plaint. The counter-interest is dues

because of the debt of Rupees 38,000 due by plaintiff to Arng-
chellam ; Anamalai undertook to pay only Rupees 30,000. It
was the plaintiff’s duty to pay the odd 8,000, and therefore that
amount with interest is fairly to be deducted from the sums which
Arndchellam recovered from the plaintiff. This sum mentioned
as counter-interest includes interest on the Rupees 442 which
plaintiff improperly collected as rent. Upon the evidence we do
not think that the plaintiff is fairly chargeable with the grain
rent, which he seems to have collected under the arrangement men-
tioned in his letter Exh. I, by which the operation of the lease was
postponed to the commencement of Fasli 1282 ; but it 'was agreed
that Anamalai was fo take the produce for a few months of the
preceding year on account of interest on certain sums which he
had already paid. We shall modify the decree of the Subordinate
Court by deducting from the sum of Rupees 12,690-1-10 the sum
of Rupees 5,321 chargeable to the plaintiff on account of counter-
interest. The first and second defendants will pay the balance,
Rupees 7,369, to the plaintiff with costs in proportion with further
interest on the principal sum of Rupees 7,369 at 6 per cent. from
the date of plaint. The decree as against the third, fourth, and
fifth defendants will be reversed, but it will be declared that the
mortgage in their hands will be good only for the sum of Rupees
22,000 found to have been paid by Anamalai to Arndchellam
Chetti, and the plaintiff will be entitled to redeem after the lapse
of eleven years from the commencement of Fasli 1282,

31
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APPELLATE CIVIL.

Before M. Justice Keynan and Mr. Justice Kindersley.

Octobor 29. PAUPAYYA axp SUBAYYA (CounTEr-PeriTIONERS, 4TH AND STH

DerexpANTs), PETITIONERS, . NARASANNAH avp K. SUB-
BAYYA (PeriTioNeRs AND TRANSFER Praintirrs), CoOUNTER-
PETITIONERS. *

A decree-holder within the meaning of the Civil Procedure Code is the person
whose name appears on the record as the person in whose favour the decree was
made, or some person whom the Court has by order recognized as the decree-
holder from the original plaintiff or his representatives.

Section 235 of the Civil Procedure Code puts on the party applying for execution
the obligation of stating any adjustment between the parties after decree; that is,
any matter not done through the Court as well as any agreement through the Court.
Tuis was an appeal against the orders of the Court of the District
Judge of Cuddapah issuing a warrant of execution in O. 8. No. 3
of 1876 oncthe file of that Court.

The Advocate-General and N. R. Narasimmiah, for the Appel-
lants.

Myr. Shephard and C. Ramachandre Rdw Sdib, for the Respon-
dents.

The facts and arguments fully appear in the following :

On the 20th October 1876 one Johnston, calling himself agent
of Messrs. Arbuthnot and Company, obtained a decree in his
own name against defendants for Rupees 15,000, and on the 3rd
November 1876 plaintiff applied for a warrant of arrest. On
the 30th December 1876 plaintiff and defendants adjusted the
debt by an agreement of that date, that plaintiff would accept
12,000 rupees in liew of Rupees 15,000 on the terms of 6,000
rupees being paid down and 6,000 rupees in instalments, of which
1,400 rupees, the last, was to fall due on the 1st of January
1880. Defendants paid down the 6,000 rupees, and paid all the
instalments due before the proceedings next mentioned were
taken, leaving Rupees 1,400 alone due on the 1st January 1880.

That adjustment was not certified to the Court nor was the
Court informed of it until October 1879. On the 16th September

*» Civil Miscellaneous Appeal No. 465 of 1880 against the orders of W. F
Grahame, Acting District Judge of Cuddapah, dated 24th July and 28th July 1;3&);
passed on Civil Miscellaneous Petitionsy Nos. 194 and 205 of 1880 respectively.
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1879 plaintiff applied for execution of the decree, admitting Pauvray
that 10,000 rupees had been paid. Notice was issued. On the ax» Sums
90th October 1879 defendants filed the agreement of the 30th Narasaxa
December 1876. This agreement was admitted by plaintiff K. Svesa
Johnston 27th October 1879, and the motion for execution was
by consent dismissed ; but the defendants did not then require
the agreement to be recorded under Section 258. On the 20th
July 1880 the petitioners Narasannah and K. Subbayya applied
as transferrees of the decree, under deed dated 23rd February
1880, to have execution issued. This deed of transfer was not
signed by the plaintiff on the record, but by Messrs. Arbuthnot
and Company. The fifth defendant did not get valid notice of
the application of the 20th July. An order for execution was
made and warrant ordered on the 26th July 1880. Defendants
applied to the Court, stating the agreement of 30th December
1876 and the payment of all the instalments, except that of
January 1880, and asking to have enquiry and that execution
should only go for the instalment unpaid.
This petition was dismissed.
The order for the warrant is dated 24th July.
The Court (KERNAN and KINDERSLEY, JJ.) delivered the
following
JUDGMENT :—=-As there has been no transfer from the plaintiff
on the record to the alleged transferrees, we set agide the order
for transfer and the warrant.
Mr. Shephard contends that the plaintiff was agent for Messrs.
Arbuthnot and Company, and that this transfer is therefore suffi-
cient. We do not agree in this proposition. The decree-holder
within the meaning of the Code is the person whose name appears
on the record as the person in whose favour the decree was made,
or some persons whom the Court has by order recognized as
the decree-holder from the original plaintiff or his representatives.
Now the decree in this case is that the defendants do pay to the’
plaintiff, i.e., Johnston, the amount. He, therefore, is the decree-
holder, and is the proper party to transfer.
Again Mr. Shephard says that the defendants should have got
the adjustment by agreement dated 30th December 1876 certified
and put.on the record. Thisis a section which the defendants
should take advantage of for their own protection. But Section
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235 puts on the par !;y applying for execution the obligation of
stating any adjustment between the parties after decree, that is,
any matter not done through the Court, as well as any agreement
through the Court.

The party making the application.for execution of July 1880

~ did not state the adjustment as he was bound to do, and the

1881.

January 21.

result was that the Court was misled in granting the execution
for the full unpaid balance.

We set aside the order for execution in favour of the alleged
transferrees with costs.

APPELLATE CIVI1L.

Before My, Justice Kindovsley and Mr, Justice Muttusdmi dyyar.

NUKANNA. AND TWO OTHERS, MINORS (BY THEIX MOTHER AND
GUARDIAN SITAIRINAZ), v. RAMASAMI*

Under the Civil Procedure Code (Act VIII of 1839) an application to the Court
to continue the attachment of immovable property, but to stay the sale of it ; Held
to be a procecding to keep in force the decree.

THis was a second appeal against the order of the Acting *Sub:
Judge of Cocanada reversing the order of the District Munsif of
Peddépuram.
Ratnawélu Mudaliar for the Appellant.
. Bubba Rdu for the Respondent.

The Court (KiNDERSLEY, J., and Murrusa'mr Ayvag, J.) delivered :

the following

Jupiment :~Under the final clause of Section 230 of the Code
of Civil Procedure, the Limitation Act of 1871 should be applied to
the present case. We think that the application of the bth
October 1876, which in substance was to stay the sale, but to
continne the attachment, which would otherwise be terminated by

“ the sale, was one to keep in force the decree. It follows that in

our opinion the application made on the 29th November 1878 is
not barred. '
We dismiss this appeal. There will be no order for costs.

* Civil Miscellaneous Sccond Appeal No. 589 of 1880 against the order of K.
Kristnastmi Réu, Acting Subordinate Judge of Cocanada, dated 13th August 1880.
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APPELLATE CIVIL.

Before Mr, Justice Innes and Mr. Justice Forbes.

BAVACHI PACKI (PeTITIONER), APPELLANT, . PIEROE LESLIE
& Co. aNp 3 ormErs (JUDGMENT-CREDITORS), RESPONDENTS*

Chap. XX of Act X of 1877—O0rder under See. 351 refusing to discharge petitioner—

Right of appeal—DBad faith regarding the matter of the agplication—Reckiessly
contracting debts.

An appeal les against an order passed under Section 351 of Act X of 1877,
although it was an order refusing to declare petitioner an insolvent.

The words used in clause @ of Section 3561, ¢ the matter of the application,”
embrace the insolvency, and all the facts and circumstances material to explain the
insolvency. Acts of bad faith towards creditors just at the period at which the
applicant was contemplating insolvency may be held to he part of themmatter of the

- application.

A Judge would not be exercising a right discretion under Section 351 if he
refused relief in the case of persons who, although knowing that they had not the
means of paying at the time the debt was contracted, yet honestly believed upon
reasonable grounds that they would have the means of paying eventually.

Ta1s was an appeal under Chapter 20 of the Code of Civil Proce-
dure against the order of V. P, D’'Rozario, Subordinate Judge of
North Malabar, on Miscellaneous Petition No. 114 of 1878.

.The applicant was a trader and carried on business at Telli-
cherry. About the end of April 1874 he absconded, and only
reappe: red in January 1878, when he was arrested by virtue of
warrants issued by the Sub-Court of North Malabar at the
instance of four of his creditors who had obtained decrees against
him. He theén applied to that Court under Chapter 20 of the
Procedure Code to be declared an insolvent, and his application
was resisted by five of his creditors. The Subordinate Court
found that there was no evidence to prove that the applicant
had, with intent to defraud his creditors, coneealed, transferred
or removed any part of his property since the institution of the
suits in which were passed the decrees in execution of which he
was arrested. The Court, however, refused his application on

* Civil Miscellaneous Appeal No. 424 of 1878, against the order of V. P,
D’ Rozario, Subordinate Judge of North Malabar, dated 21st November 1878.

32
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the grounds (1) that his flight was an act of bad faith towards

is numerous creditors, (2) that his liabilities were not houestly
incurred, and (3) that he had, on more than one occésion, received
money from his creditors on false pretences. Against this order
an appeal was made to the High Court.

Mr. Shephard, Mr, Ross Johnson, and A. Ramachandra Ayyar
for the Appellant,

The Advocate-General (Hon'ble P. O'Sullivan) and Mr.
Wedderburn for the second Respondent, and Mr, Cooper Abbs
for the first to third Respondents.

The Court (INNES and Forees, JJ.) delivered the following

JUDGMENT : —In this case we held, at the hearing, that an order
having been passed under Section 351, although it was not an
order declaring petitioner an insolvent, an appeal would lie, and
that the preliminary objection taken that there was no appeal
must therefore be set aside.

There is the most ample evidence of bad faith on the part of

the petitioner towards some of his creditors in obtaining large ’

advances from them on the eve of his absconding.

It was argued that the ¢ bad faith’ upon which the Judge was
entitled to exercise his discretion in withholding petitioner’s
discharge was bad faith in respect of his applicatiqn, and we were
referred to some cases upon the construction of Section 281 of the
old Procedure Code, in which it was held that ‘ bad faith’ meant
bad faith of the applicant for the purpose of procuring his dis-
charge without satisfying the decree, and that the words did not
refer to bad faith on previous occasions,

The decisions upon the precise meaning of the language of
Sections 275 and 281 of the old Code upon this point are conflict-
ing, it having been held in some of the decisions that bad faith
in contracting the debt would justify the J udge in refusing a
discharge. The weight of authority, however, seems to have
inclined to the opinion that the inquiry must be confined to bad
faith immediately connected with the application.

- We think, however, that we are not bound by these decisions
in determining the meaning of the language of Clause ‘d’ of
Section 351 of the new Code. :

The words used are “ bad faith regarding the matter of the appli-

cation,”and the application is not simply that the petitioner be dis-
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charged from the particular debt or debts on which he may have
been arrested, but that he be declared an insolvent. The matter
of the application therefore embraces the insolvency, and therefore
all the facts and circumstances material to explain the insolvency.
Acts of bad faith towards creditors just at the period at which
the applicant was contemplating insolvency and about to abscond
are so connected with the insolvency and so necessary to show
the real character of it, that they may be properly held, we think,
to be part of the matter of the application. - Although, therefore,
there has been a long interval between the acts of bad faith
immediately preceding the flight of petitioner to Arabia and
his arrest on his return in 1878, when he no doubt had hopes of
availing himself of the provisions of insolvency contained in the
new Procedure Code, those acts of bad faith are still open to
consideration, and the appeal might be dismissed upon the
ground that the Judge had rightly found acts of bad faith
towards creditors in connection with the insolvency.

But there was a further point also which we wished to con-
sider, viz., whether the order for discharge had been rightly with-
held on the ground that there was evidence that the applicant

" had recklessly contracted debts.

We were referred to Section 159 of the English Bankruptcy
Act of 1861, and the cases upon the construction of it. The
language of Section 159 of the Act of 1861 is different from that
of Section 351 of the new Civil Procedure Code. It rums “or
that he could not have had at the time when any of his debts
were contracted, any reasonable or probable ground of expecta-
tion of being able to pay the same.” The two decisions to which
we were referred, In re Marks(l) and Ez parte Bayley(2), turn
upon whether in the particular circumstances of each case there
was reasonable ground for the applicant expecting to be able to
pay the debts at the time he contracted them. Inthe first case
Lord Cranworth held that the absence of a reasonable ground of
expectation of being able to pay the -debts had not beén made
out. In the later case the firm was insolvent in January 1867,
but continued trading till June. One of the partners had
believed that they were still carrying on at a profit. The other

(1) L.R., 1 Ch. Ap., 334. (2) L.R., 3 Ch. Ap., 244.
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admitted that he had believed the firm to be insolvent in Janu-
ary, but not to such an amount as was actually found, and he
said that he thought the firm was then making profits and that
they would be able to recover themselves. In these circumstances
the Judges thought that the bankrupts might not unreasonably
have entertained the idea that they would eventually be able
“to pay for the drugs they bought and by the use of them
make profits which would, by degrees, pay off their old debts.”
The language of Section 351 of Act X of 1877 is “that he
has not, knowing himself to be unable to pay his debts in full,
recklessly contracted debts.” '
The provisions of insolvency in the Code were intended for
the relief of persons who, without dishonesty, had become embar-
rassed by debt, and a Judge would not be exercising a right
discretion under this section if he refused relief in the case of
persons who, although knowing that they had not the means of
paying at the time the debt was contracted, vet honestly believed

+ upon reasonable grounds that they would have the means of

paying eventually. So far, therefore, the standpoint from which
the conduct of the insolvent is to be viewed is the same as that
in the English cases mentioned.

But there is no room in the present case for any presumption
of an honest belief that it was possible to pay the debts con-
tracted, which amounted altogether to 32 lakhs of rupees, to meet
which the assets were only 6 lakhs, )

The Judge may have been wrong in thinking that the fixing
the prices of the coffee to be supplied under the contract F at
43} rupees arose from recklessness. But the loss reéulting from
this was only 3 lakhs, but a small portion of the 26 lakhs of lia-
bilities remaining after realization of the assets. In the absence
of accounts, the disappearance of which is not satisfactorily
accounted for, and in the absence of explanation to Jjustify the
contracting this large amount of debt with so small an amount
of assets to meet it, it must be held that the J udge was right in
the view he took that there had been recklessness on the part of
the applicant and that the discharge was rightly refused.

The appeal must be dismissed with costs,

VOL. IL]

APPELLATE CIVIL:

Before Mr. Justice Innes and Mr. Justice Muttusémi Ayyar.

/ ’

ASANSAB RAVUTHAN (Pramvrirr), APPELLANT, v. VAMANA
RAU anp 2 ormers (Derexpants), RESPONDENTS*

Two villages held under one mortgage—Mortgagor's interest in .one of the villages

told by public auction—Right of the purchaser to sue for the redemption of the
entire mortgage.

The purchaser’of the equity of redemption of part of an estate under mortgage is
entitled to redeem the whole of the mortgaged estate, if the mortgagee insists on hig
right to have it so redeemed. When the former elects to pay the entire mortgage
debt, he puts himself in the place of the mortgagee redeemed, and acquires a right
1o treat the original mortgagor as is mortgagor, and to hold that portion of the
estate in which he would have no interest but for the payment asa security for
any surplus payment he may have made.

THIS was a second appeal against the decree of A. C. Burnell,
District Judge of Tanjore, in Appeal No. 267 of 1877, confirming
the decree of the Judge of the Court of Small Causes at Kumba-
kénam (on the Subordinate Judge’s side) in Original Suit No. 34
of 1877. : ‘
The second and third defendants were members of an undivided
Hindu family, of which the second defendant was manager. On
18th February 1859 the second defendant mortgaged Thribuvanam
and another village to the first defendant for Rupees 1,595. The
second defendant’s right, title and interest in the village of Thribu-
vanam was sold by public auction in 1871, and the plaintiff pur-
chased it. The latter sought to obtain possession of the village
and he was resisted by the first defendant. The plaintiff then

brought Original Suit No. 61 of 1872 for recovering possession of -

Thribuvanam, and offered to pay the mortgage amount due on
that village. The first defendant insisted on his right to have the
entire mortgage redeemed, and the Court dismissed the plaintiff’s
suit. The present suit was then brought for the redemption of
the entire mortgage. The first defendant resisted the claim on the
ground that the plaintiff had noright to recover possession of the

# Second Appeal No. 248 of 1878 against the decree of A. C. Burnell, District
Judge of Tanjore, dated 21st December 1877, confirming the decree of the Judge of
the Court of Small Causes at Kumbakénam (on the Subordinate Judge’s side), dated
27th February 1877.
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Assvaas  village, which was not included in his sale certificate. The

Ravoray . hase as security for the surplus payment he may have had _Asaxsas
v Court of First Instance th : - pare Ry P P .
Vaursa Bav. o fm;tsmd:; n;’;itho‘;}gl':tcsﬁat t;;hef d;fendan.t,s contention to make to render his purchase effectual. It-haslong been the o
e senb of the parties, however, recognized doctrine of Courts of Equity in England (Cholmondely ¥ *%a%4 Rav.

a decree was given for the Plaintiff for possession of Thribu-
vanam only on his paying the entire mortgage amount, and the
Court reserved to him the right of appeal as to whether he was
not entitled to the possession of the other village also. The
plaintiff’'s appeal to the District Court was unsuccessful. The
District Jadge obsexved that the fact that the plaintiff had to
pay a surplus amount was incidental to his recovering his rights
under the purchase, and that the payment of the surp?us amount
would not entitle the plaintiff to anything more than the reco-
very of the village he had purchased, but that it would be a cause
of action on which to recover the amount in a suit for contri-
bution. The plaintiff made a second appeal to the High Court

7. Réma Rdu, Vakil for the Appellant, ‘

R. Balaji Rdu, Vakil for the first Respondent,
fog:lv:i Sgurt (INNES and MuTTUSAMI AY‘YAR, JJ.) delivered the

JUDGMENT :—This was a suit by the purchaser at, a Court sal
of the right, titleand interest of the secqnd defendant in the vil e
of Thribuvanam to redeem that village and another vii} . Yl'l&ge
mortgaged to the first defendant for Rupees 1 595 :f et;]}?mf;di
February 1859. Plaintiff first sought possession’ of hi ch :
t.enflering the proportionate mortgage debt in Suit 61S()p‘:'rlcg iy
which was dismissed on the ground that the mortgage le o
villages was an indivisible security. It wag conj;e;dod ; e
first defendant that as the plaintiff purchased only onee 'nor t}}te
was not entitled to recover two villages. The Cour: :fa%e' .‘z
Instance and the Lower Appellate Court held that the on
now made, in excess of the proportionate mortgage sﬁ?l’ment
incidental to the plaintiff enforcing his rights undebr %he ’hwas
and that such payment would not entitle him to an tl?um o
than he was entitled to under that purchase thou( e bt
a ground for a suit for contribution against ;;he m
question for our decision is whether ¢
redeem both villages.

'We think that the plaintiff has clearly a right to rechver both

villages and to hold the village which ig n:t includgg e;n (;fis

; ortgagor, The
he plaintiff is entitled to

gh it might be

o)

v. Clinton) (1) that the owner of the equity of redemption
of partof an estate under mortgage is entitled to redeem the
whole of the mortgaged estate if the mortgagee, as in this
case, insists upon his right to have it so redeemed. When
the former elects to pay the entire mortgage deht he thereby
puts himself in the place of the mortgagee redeemed and acquires
a right to treat the original mortgagor as Ats mortgagor, and to
hold that portion of the estate in which he would have no inter-
est but for the payment as a security for any surplus payment
he may have made. The sale of the equity of redemption of a
part of the estate carries with it an implied authority from the
original mortgagor to render what isin law necessary to make
it effectual, and this, we think, is the foundation for the equity
arising from the extra payment made by the purchaser. The
purchaser must redeem the entire estate, or not at all, if the
mortgagee objects to his security being divided, and the rule of
equity that makes it incumbent on him to pay more than what
he would be bound to pay as between himself and the original
mortgagor gives him also a right to hold the village not included
in his purchase as a security for the extra payment he may '

- have made. The Lower Courts are in error in having failed to

give effect to the equity arising from the surplus payment, and
we are, therefore, of opinion that the judgments of the Courts
below should be so modified as to adjudge to the plaintiff
possession of the village not included in his purchase.

As to the mortgage amount payable, including further advance
and interest, we concur in the opinion of the Lower Appellate
Court that it is Rupees 1,595 only.

It is to be observed that the Document I has not been regis-
tered, and that the sum of Rupees 338 mentioned therein cannot

. under Section 17, Act XX of 1866 be treated as a charge on the

property under mortgage.
The respondents will pay the appellant the costs of this
appeal and those incurred in the Lower Appellate Court.

(1) 2 Jac. & W., 184. -
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APPELLATE CIVIL.

Before Sir Charles A. Turner, Kt., Chief Justice, and Mr. Justice (

. Muttusimi Ayyar,

AMMU (Fourrr DefENDANT), APPELLANT, v. RAMAKISHNA SAS-
TR anp ANoTHER (PLAINTIFFS), RESPONDENTS. *

Suit for redemption— Adverse possession by & stranger for more than 12 years— Period of
Limitation—Denial of landlord’s title—Section 116 of the Evidence Act.

Article 148, Schedule 1T of the Limitation Act, 1871, applies to suits for redemp-
tion, and fo such suits instituted against mortgagees or persons claiming under them,
except purchasers for value, but it does not apply to suits against strangers, nor to
suita which are not suits for redemption.

‘When the plain‘tiﬁ brought the suit for redemption, it was found that the defen-
dant, who was in possession, did not claim under the mortgagee, and that, for more
than 12 years before the date of the suit, he had held possession. from the Govern-
ment by a title adverse to that of the plaintiff.

Held that the claim was barred under Article 145.

The contention that, so long as the mortgagor is entitled only to the equity of
redemption there can be no invasion of his interest, cannot be assented to. There
are cases in which the rights and interests of the mortgagor and mortgagee are
equally invaded, and in such cases the mortgagor must comd into Court within the
time allowed for the recovery from trespassers of interests in land.

Section 116 of the Evidence Act does not debar one who has once been a tenant
from contending that the title of his landlord has been lost or that his tenancy has
determined. It precludes him only during the continuance of the tenancy from con~
tending that his landlord had no title at the commencement of the tenancy.

Tais was a second appeal against the decree of J. W. Best,
District Judge of South Canara, in Appeal Suit No. 127 of 1877,

modifying the decree of the District Munsif of Mangalore in
Original Suit No. 497 of 1875,

C. Rimachandra Réw Sdkidb for the Appellant.

8. Raghunathdya for the Respondents.

The facts of the case are fully set forth in the following

JUDGMENT:—On the 16th November 1829 Ganapati Séstri
mortgaged a garden to Janaki, and gave the mortgagee possession.

* Second Appeal No. 672 of 1878 against the decree of J. W, Best, District Judge
of Sou.th,Canara., dated 19th August 1878, modifying the decres of the Districk
Muusif of Mangalore, dated 13th J anuary 1877,
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On the death of Janaki her interest passed to her heirs. The
defendant Tangu, as one of the heirs, eventually obtained posses-
sion of the three plots of land in suit in virtue of a decree passed
in 1852. Before the proceedings in 1861, to which we shall
presently advert, the defendants Samuel and Ammu were let into

possession of two of the three plots as tenants, and the third plot
was held by the mortgagee, '

In 1861 the Deputy Collector instituted an”enquiry as to
whether the three plots of land formed part of the warg of the
mortgagor or of the waste land of Government. At this inquiry
the plaintiff, Rémakishna S4stri, son of Ganapati, was represented
by his mother. Oun August 20th, 1862, the Deputy Collector
held that the lands in suit were the property of Government,
assessed them, and granted them, under three separate pattds, to
the defendants, Tangu, Samuel, and Ammu, respectively. The
defendants Samue]l and Ammu have paid no rent to the mortgagee
since 1861, but from the date on which pattds were issued to
them they have paid the assessment to Government.

In February 1862 the plaintiff sued Tingu and certain other
persons to establish his right to redeem ; but to this suit he made

Anvyu
v,
RaMakIsH!
SAsTRI.

neither Samuel, Ammu, nor the Government parties. On the f

27th February 1866 he obtained a decree.

In 1876 he instituted the present suit for redemption, and ori-
ginally impleaded only Tangu and her daughter Timmu as
defendants. By an order passed under Section 73, Act VIII of
1859, Samuel and Ammu were made defendants on May 23rd,
1876. The Munsif decreed the claim against Tangu and Timmu,
holding that by the decree passed in 1866 they were precluded
from denyjpg the plaintiff’s title; but he dismissed the suit
against defendants Samuel and Ammu, holding that, although by
Section 116, Indian Evidence Act, these defendants were, during
the continuance of the tenancy, estopped from denying that their
landlord had, at the commencement of the tenancy, a title to the
plots held by them respectively, yet that, inasmuch as the tenancy
under the mortgagee, and therefore under the mortgagor, had been
determined by the action of the Collector, these defendants were
not estopped from showing that for more than twelve years before
they were impleaded they had held their plots from the Govern-

33
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ment by a title adverse to that of the plaintiff, and that, conse-

tamakisuxa quently, as against them the suit was barred by limitation.

SASTRI.

On appeal the Judge ruled there could be no trespass on the
title of the mortgagor so long as he had only an equitable interest,
and Vittobha Bin Chaba v. Gangaram (1) was referred to in
support of this ruling. The Judge consequently held that the
claim to the plots held by Samuel and Ammu was not barred, and
finding that they constituted part of the plaintiff’s warg, and had
been included in the mortgage, he decreed the claim for the
redemption of these plots also. Ammu alone has appealed, and
contends that the ruling of the J udge i3 erroneous ; that the suit
of the mortgagee is barred by limitation. The Indian Limitation
Act of 1871 governs thissuit. Article 148 of the second schedule
to that Act prescribed a period of 60 years from the date of the
mortgage as the period of limitation for suits against a mortgageo
to recover possession of immoveable property mortgaged. This
provision has been construed as applying to all persons claiming

1 unde.r the mortgagee, except bond Side purchasers for value
a_t (Article 1.34), but it does not apply to suits against strangers
' 1or to suits which are not suits for redemption.

Does then the appellant claim under the mor
estopped from denying that she clajms
That she does not claim under the mo
found that in 1861 she ceased to pay ren
that in 1862 the plot held by her was assessed by the Deputy
Collector as Government land and a revenue engagement taken
from her as a ryot paying revenue directly to the Government.
Assuming she is at liberty to set up this title, she has proved
a title adverse equally to the mortgagor and the mortgagee.

We cannot assent to the contention that so long as ¢he mort-
gagor is entitled only to the equity of redemption there can be
no invasion of his interest. Of course there may be cases in
which the estate of the mortgagee is alone the subject of trespass

and the interest of the mortgagor is not assailed. A title by
prescription may be acquired to the estate of the mortgagee
leaving the interest of the mortgagor unaffected, e.g., where ;
wrongful claimant establishes himself in the place of the mort-
gagee, admitting the interest of the mortgagor

tgagee, or is she
under the mortgagee ?
rtgagee is clear. It is
t to the mortgagee, and

and claiming rights

(1) 12 Bom. H. C. Reps. 180,
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only on the footing of the mortgage. But there are other cases
in which the rights and interests of the morfgagor and mortgagee
are equally invaded, e.g., when under a sale for arrears of revenue
a purchaser acquires possession and thenceforward holds adversely
both to the mortgagor and mortgagee, or when the mortgagor has
remained in possession and a stranger ousts him from the lands.

If a mortgagor in actual possession of the mortgaged estate
seeks to question a revenue sale and to recover the interest he has
lost or to oust the stranger who has obtained possession, under
such a sale, his remedy does not lie in a suit for redempticn,
for as between him and these alleged wrong-doers there is
neither privity of contract nor unity of possession: he must
come into Court within the time allowed for the recovery from
trespassers of interests in land. Andin like manner, where the
mortgagor may have made over possession to the mortgagee if
the interest of the mortgagor be invaded, although he has not
actual possession of the land, he cannot bring a suit for redemp-
tion against the wrong-doer, but a suit for the recovery of the
interest from which he has been ousted.

According as he has, or has not, been actually dispossessed of
the land, the limitation which would have applied to his suit
under the Act of 1871 is prescribed by Clause 143 or 145 to the
second schedule*of that Act.

Ifin the case now before the Court the appellant had not
at one time held the plot now in her possession as tenant of the
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mortgagee, we fail to see that she could be regarded otherwise |,
than as a trespasser who has acquired by prescription a right
to hold the plot directly from the Government and adversely

to the title both of the mortgagor and the mortgagee. The
section of.%he Indian Evidence Act on which the respondent
relies as precluding the appellant from maintaining that she is
not tke tenant of the mortgagec does not, as the Munsif has
pointed out, debar one who has once been a tenant from contend-
ing that the title of his landlord has been lost or that his tenancy
has determined. It precludes him only during the continuance
of the tenancy from contending that his landlord had no title
at the commencement of the tenancy. The tenancy under which
the appellant held the plot of which she is now in possession
was determined when the Deputy Collector declared the land
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to be the property of Government and granted it to the appel-
lant as a ryot of the Government, and thereafter the appellant
was not estopped from contending that the interest of her
former landlord had expired.

The appeal must then be allowed and the decree of the Lower
Appellate Court, so far as it reversed the decree of the Munsif,
reversed and the suit dismissed with costs as against the
appellant. '

APPELLATE CIVIL.

Before Mr. Justice Innes and Mr. Justice Muttusdmi dyyar.

LAKSHMI (Fizst Prawtier), Pavrer APPELLANT, 2. ANANTA
SHANBAGA. (DzrENDANT), RESPONDENT,*

In the L;mitation Actit was intended to draw a clear distinction between what
are styled ¢ applications’ and what are styled ¢ appeals.’

The language of the Limitation Act precludes any other construction than that
while a pauper may apply for a review of judgment with the same indulgence as to
delay in making the application as a person who is not a pauper, yet, in making his
application for leave to appeal, similar indulgence is not extended to him.

THis was an application for leave to appeal as a pauper.

A. Rimachandrdyydr for the Pauper Appellant.

C. Rdmachandra Riw Sdib for the Respondent.

The facts and arguments are set forth in the following

JUDGMENT :—In this case the preliminary objection was taken
that the application for leave to appeal as a pauper was barred
at the time the order was made to admit the pauper éppeal, and
that the Court has no jurisdiction to entertain the appeal.

The decree was passed on the 21st December 1877 anu. the appli-
cation for leave to appeal as a pauper was not made till 95th J uly
1878. Article 170 of the 3rd Division of the 2nd Schedule allows
only 30Vda,ys from the date of the decree. Section 12 allows the
day on which the judgment was pronounced and the time
requisite for obtaining a copy of the decree to be excluded from
the period between the date of the decree and the date on which

¥ Appeal No. 71 of 1878 against the decree of K. Krishna Menon, S bordi
. ordinate
Judge of South Canara, dated 21st December 1877, e

b
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the application was made ; but, after excluding this period, there
was still a delay of 66 days over and above the 30 days allowed.

Section 5 of the Limitation Act authorizes the admission of an
appeal or application for review after the prescribed period, if
sufficient cause be shown for the intermediate delay, but the
section does not in express terms admit of the same indulgence
being shown in the case of a pauper application so presented.

It is contended, however, on the language of the explanation
to Section 4 that the word ‘appeal’in Section 5 includes the
application for leave to appeal as a pauper, because it is said in
that explanation that “ a suit is instituted in ordinary cases when
the plaint is presented to the proper officer; in the case of a
pauper when his application for leave to sue as a pauper is filed,
and what applies to original pauper suits as to their starting-
point must be intended to apply equally to appeals.” But, if this
were 50, Article 170 would be objectless. Because the-* appeal’
would then be presented when the * application’ was filed and
the time allowed for appealing would be 90 days under Article
156, applicable to ¢ appeals.’

Having regard also to the language of the Act throughout, it
would appear that it was intended to draw a clear distinction
between what ate styled applications’ and what are styled
<appeals” Separate portions of the schedules are allotted to
appeals and applications respectively.

In Section 4 of the Act, suits, appeals and applications are men-
tioned separately in terms which are certainly unfavorable to
the supposition that it can have been intended to confound appli-
cations with appeals in the very next section.

Then agei in Section 12, an appeal, an application for leave
to appeal as a pauper, and an application for a review of judg-
ment are separately named, and the language used does not leave
room for the hypothesis suggested that, in Section 5, it was
intended to class an application for leave to appeal as a pauper
under the head of appeals.

Although, therefore, it may appear strange that the same
indulgence should not be shown to a pauper applying for leave
to appeal asto an ordinary appellant, and that, while a pauper
may apply for a review of judgment with the same indulgence as

LaxsuM1
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to delay in making the application as a person who is not a
pauper, yet, in making his application for leave to appeal, similar
indulgence is not extended to him, the language of the Act pre-
cludes, we think, any other construction of it upon this question
than that contended for, and under Section 4 of the Limitation
Act it is necessary to dismiss the appeal.

We must dismiss it with costs.

APPELLATE CIVIL.

Before Mr. Justice Innes (Officiating Chief Justice) and My, Justice
Muttusémi dyyar.

VENKATACHALAM CHETTI (PraINTIFF),

ArreLLANT, 9. ANDI-
APPAN AMBALAM AND 27 oTHERS (DEFeN

DANTS), RESPoNDENTS.*
Land in possession of a tenant—Criminal trespass—Right of the landlord to sue.

Many of thetenures in India are in the nature of a partnership,
whom the land belongs perticipates with the cultivators in the crop. There-
fore the law of England, that a landlord who has parted with his possession to &
tenant cannot sue in trespass for damage to the property,
complained of imports a damage to the rev
landlords in India.

in which he to

unless the wrongful act
ersionary interests, docs not apply to

THis was an appeal against the decree of K. Krishnasémi Réu,
Subordinate Judge of Madura, in Original Suit No. 6 of 1877.

The plaintiff alleged that the land in dispute belonged to the
Mahajanams of the village of Kalanivagal ; that he acquired pogses-
sion thereof in 1874 under an agreement and g mortgage instru-
ment ‘executed by the latter ; that hig tenants cultivated it for
him ; and that the defendants, in January 1876, “zospassed on
his property and wrongfully carried away the produce raised
by his tenants in Fasli 1285 (1875-76).

. The plaintiff claimed
Rs. 5,150-6-6 for-damages for loss of produce. The defendants

denied the plaintiff’s right and that of the Mahajanams to posses-

sion of the property, and pleaded their right of occupancy. The
plaintiff’s tenants, who cultivated the land in Fasli 1285 (1875-76),

* Appeal No. 97 of 1878 against the docrec of

K. Krishnasami A, S ding
Judge of Madura, dated 5th August 1873, nassmt R, Subordinate
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had executed muchalkas to him, agreeing to give him a specified
portion of the produce for rent, and to make food any loss he
might sustain by reason of their negligent cultivation. The
Subordinate Judge found that the defendants did not prove the
title which they set up, and that the Mahajanams were the
owners of the property. He however dismissed the suit on the
frounds that the plaintiff himself was not in possession of the
property ; that the tenants were the proper parties to sue for
compensation for the loss of produce ; and that the plaintiff had
no right to sue, inasmuch as he did not allege that the defend-
ants bad done en injury of a permanent nature to his reversionary
interest. The plaintiff appealed against the decree.

The Advocate-General for the Appellant.

A. Rimachandrdyyar for the Respondents.

The Court (INNes and Murrusiur Avvaw, JJ.) delivered the
following , .

JUDGMENT :—We think that in this case the Subordinate J udge
has taken a wrong view of the nature of the tenancy. No doubt
be has rightly stated the law as to trespass in the case of an
ordinary English tenancy.

But if the reason of the law be considered, it will be feund
that, in regard to a very large proportion of tenancies in India,
the rule must be different. '

In England, the rule that a landlord who has parted with his
possession to a tenant cannot sue in trespass for damage to the
property, unless the wrongful act complained of imports a damage
to the reversionary interest, rests upon the ground that the land-

" lord has for the term of the tenancy parted with his interest,

and that temporary damage, the consequences of which cannot be
prolonged beyzid the term of his tenancy so as to affect his

" reversionary interest, does not concern him.

Many of the tenures in India, however, are in the nature of a
partunership, in which he to whom the land belongs participates
with the cultivators in the crop. Under the Masalman rule this
kind of tenure went by a name Muzarant,” which imported

! % partnership, and there are indications throughout the case-—

indeed the written agreement appears to us to go very far to
ghow—that that was the nature of the relation between plaintiff

. and his so-called tenants. If this be so, the tenants should have
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been joined, as they would be entitled to share in the compensa-
tion or the damage. And we think it desirable that they should
be joined as plaintiffs so as to give them an opportunity of protect-
ing their interests in this suit. Without, therefore, expressing
any decided opinion as to the exact relation of the present plaintiff
to the tenants under the agreement with them, we shall set aside
the decree of the Subordinate J udge and remand the suit, with
divections that the tenants be made plaintiffs jointly with the
present plaintiff and that the suit do proceed de novo.

The costs hitherto will be costs in the cause.

Tt is right to observe that the suit has been treated as a suib
for damages for simple trespass, but although doubtless the
trespass was intended to form an element in the wrong for which
compensation was sought, the cause of action is stated to be the
wrongf{ul appropriation of the proceeds of the crop, and the relief
sought Po damage for the loss of produce wrongfully taken away.

The suit therefore would appear to bhe substantially a suib pray-

ing for redress, not only for the trespass, but for the wrongful
conversion of the produce.

APPELLATE CIVIL.

Before Mr. Justice Innes and M.,

THE ZAMINDAR OF R
RAMAMANY AMMAL axo

Justice Muttusimi Ayyar.

AMNAD (Prawvrier), AppELLANT, 2.
6 OTHERS (DErExpANTS), RESPONDENTS.®

Grant of @ maganam by a Zaminddy to be held in perpetuity by the grantee— Porupp¥
or rent due fo the Za,‘)eiizd(ér-—Maganam in the hands of dé@nt individuals—
Apportionment of rent, ~-

The rent due to a Zamindér from the grantee of a maganam or division of the

zamind4ri is not a charge upon the maganrain. It is a debt due to the Zamindar
and nothing more.

When the Zamindar instituted the suit for rent th
sion of third parties,
The Zamindar sough

Uthe maganaim was in the posses-
who had become owners of different portions of it by purchase.
t to make all of them jointly and soverally liable for the entiro

amount of rent due to him. The Lower Court apportioned the rent upon the

* Appeal No. 22 of 1879 against the decree of K. Kri i i
p s . Krishnasami' R4u, Acting
Subordinate J udge of Madura, dated 27th September 1878. ,

ey
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several villages in the hands of the purchasers. Held that, in the absence of a ZAMINDAR oF

sub.division under Section 9 of the Regulation of 1802, the apportionment might
not be binding upon the Government, but it did not follow that it might not be good
as between the parties to the suit, and that there was no foundation for the conten.
tion that the purchasers were jointly and severally liuble for the rent fixed upon
the whole maganam.’

Ta1S was a regular appeal against the decree of K. Krishnasdmi
Réu, Acting Subordinate Judge of Madura, in Original Suit No.
82 of 1876. .

Under the rézindméh filed in Original Suit No. 8 of 1843 on the
file of the Civil Court of Madura, the maganam or sub-division of
Pidaranendal was granted by the Zamindér of R4mnad to Muttu
Virayi Néchiér, to be held in perpetuity by the latter on payment
of the rent of Rupees 2,793-3-9 per annum. The first and second
defendants, the heirs of the grantee, were in possession of the maga-
nam. Inexecution of a decree made against them the sub-division
(which consisted of twenty-three villages) was sold by publie
auction. Seventeen villages were bought by the third defendant,
three villages by the seventh defendant on account of the fourth,
fifth, and sixth defendants, and the remaining three villages were
bought by the eighth defendant. The rent due to the Zamindar

for the Faslis 1283, 1284 and 1285 (1873-74-75-76) remained

unpaid, and the present suit was brought against all the defend-
ants. The Zamindér prayed that the villages might be made
liable for the arrear of rent, and that the defendants might be
made jointly and severally responsible for the whole amount.
The purchasers pleaded that the rent did not form a charge on
the villages ; that each of them was bound to pay only a propor-
tionate share of the rent on aceount of the villages in his posses-
sion; and th=t they were not liable to pay the rent that accrued
due before the date of their purchase. The Subordinate Judge
upheld the contention of the defendants, and the plaintiff appealed
to the High Court, urging (1) that the defendants ought to have
been made jointly and severally liable for the whole rent, (2) that
the arrears of rent were a charge upon the maganam and upon
every part of it, and (3) that the Lower Court erred in appor-
tioning the rent among the different defendants according to the
villages held by them,

The Government Pleader (Mr. Handley) for the Appellant.
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The Advocate-General (Hon'ble P. 0’Sullivan) and V. Bhd-
shyam Ayyangar for Defendants 4, 5, 6 and 7.

The Court (INNES and MuTTusimt AYYAR, JJ.) delivered the
following

JUDGMENT :—In this case the appellant sued the respondents
to recover from them, with interest at 12 per cent. per annum,
arrvear of poruppu or rent due for Faslis 1283-85 upon the villages
comprised in ‘the Pidaranendal Maganam or division in the
Aranuttimangalam Taluk of the Zamind4ri of R4mn4d. In Suit
3 of 1843 on the file of the Civil Court at Madura, the second
respondent’s paternal grandmother claimed the zamind4ri from
the appellant’s paternal grandmother, but this litigation ended
in a compromise, whereby the former renounced all pretensions
to the estate, and the latter granted in return the maganam or
division in question, to be held in perpetuity subject to the
payment, to the Zamindér for the time being of such péshcash as
might be fixed under Section 9, Regulation XXV of 1802. In
1847 the Collector of Madura proposed to fix the pésheash, and
submitted the account marked X to the Board of Revenue, who,
however, do not appear to have taken any action upon it. In
1854 the District Court of Madura fixed the pésheash due on the
maganam at Rupees2,793-3-9 at the instance of the late Zamind4r.
In Suit 39 of 1873 on the file of the Subordinate Court of Madura,
in which appellant sought to recover the rent due for Faslis
1279 and 1280 upon the maganam now in dispute and upon four
other villages granted for the support of certain choultries, the
first and second respondents contended that, by an oral agreement
made in 1847, the rent due on the last-mentioned villages was
reduced to a moiety of the amount originally fixed upon them.
The Subordinate Judge, who upheld this contentionf.. his Judg-
ment as regards the chattram villages, erroneously stated in his
decree that the appellant was entitled to half of the rent origin-
ally fixed as well upon the villages now in dispute as upon the four
chattram villages. Under therézindmé4h in Suit3 of 1843 the mago-

. mam passed into the possession of Muttu Virayi N4chiér and Siva-

sémi Tevar, and upon their death into that of Kolandai N4chiér,
the senior widow of Sivasémi Tevar, and after her into that of the
first and sccond respondents. The twenty-three villages included
in the Pidarancndal division are now held by the third to seventh

VOL. I1.] . MADRAS SERIES. 237

respondents by right of purchase at the Court-sales held in exe- Zlﬁﬂ“ﬁ“ or

cution of decrees passed against the first and second respondents
in Original Suit 11 of 1872 on the file of the District Court, and in

Original Suit 61 of 1873 on the file of the Subordinate Court of

Madura. During the three years for which rent is now claimed

the first and second respondents enjoyed the villages Nos. 1, 4, 5, -

7,8,9,10, 11, 12 and 13 up to the end of Fasli 1283 ; the villages
3, 6,14, 18, 19, 20, 21, 22 and 23 until the 13th January 1874,
when they were purchased by the third respondent; and the
villages 2, 15, 16 and 17, until January 1874, when they passed
into the possession of one Periya Néchiar, from whom the seventh
defendant obtained them in May 1875. In 1284 Nos. 1and 13
were held by the first and second respondents ; Nos. 2, 15, 16
and 17 by one Periya N4chi4r until May 1875, and by the third
respondent during the remainder of the fasli; Nos. 3, 6, 9,
10,11, 14, 15, and 18 to 23 by the third respondent ; Nos. 5,
7 and 8 by the fourth to sixth respondents ; and Nos. 4 and 12 by
the seventh respondent. In 1285 the villages Nos. 2, 3, 6, 9, 10, 11,
and 13 to 23 were held by the third respondent ; Nos. 5, 7 and 8
by the fourth to sixth respondents; and Nos. 1, 4 and 12 by the
seventh respondent. It wasalleged by the appellant that the rent
or poruppu was a charge upon the maganam and every part of it;
that no sub-division having been made and the pésheash appor-
tioned, the respondents were jointly and severally responsible
for the whole amount claimed, whether it accrued due before
or after they became entitled to those villages and upon some
or all the villages. The first and second respondents alleged
that the entire maganam was the security for the appellant’s
demand, and that they were not personally responsible for the
claim., Thre other respondents denied their joint and several
liability for the arrears of rent duc upon the entire maganam, or
that it was a, charge upon the maganam ; and contended that the
suit was not maintainable, as distinct causes of action available
against them separately were joined together ; that the appellant
declined to receive from them their respective proportions of the
rent ; and that he was not entitled to interest or costs. The fourth
to seventh respondents alleged further that the claim to more than
a moiety of the proportion of vent chargeable on the villages in
their possession was res Judicata. ‘The Lower Court apportioned
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Zaunnir or the rent due on the maganam or division upon the several

RaAMNAD
0.
RAMAMANY
AMmLr,

villages which are included in it; decided that there could be no
apportionment with reference to change of ownership and posses-
sion in the middle of the fasli; and decreed payment of propor-
tionate rent severally by the respondents, together with interest
at 6 per cent. per annum from the date on which the rent became
due.

As to the pleas of res judicata and misjoinder the vespon-
dents have submitted to the decision of the Lower Court, and
the main question therefore for consideration in this appeal
is whether the rent claimed is a charge on the maganam and
whether the respondents are jointly and severally responsible for

it. We concur with the Subordinate Judge in the opinion that

it is no charge upon the mayanam. We think that it is a debt
due to the Zamindir and nothing more, though it is so far
favored by special legislation as to enable him to enforce its
payment in the manner prescribed in Act VIII of 1865. In this
case it no doubt represents nothing more than the assessment or
the proportion of the péshcash which would be payable by the
Zamindér if he still continued to hold the villages in his posses-
sion, and it is also clear that under Regulation XXV of 1802 and
Act IT of 1864 the péshcash due by the Zamindir to Govern-
ment is a charge on every part of the zaminddrf ; but it must be
observed that the right of the Crown to the pésheash and the
right of the Zaminddr to rent are distinct rights, and the
remedics specially provided by the Legislature in the one case
ought not to be extended to the other by analogy. Act VIII of
1865 only enables the Zamindér to sell in liquidation of arrear of
rent the saleable interest, if any, which the tenant may possess ;
while Act I of 1864 hypothecates the zamindéri us g security
for the péshcash. Nor does it clearly appear that the parties
to the razindméh in Suit 3 of 1843 intended that the whole
maganam should be regarded as a security for the rent.
Although it provides for the pésheash being apportioned upon
the maganam or division under Section 9, Regulation XXV
of 1802, it declaves that the péshcash shall be paid to the Zamin-
dér for the time being. It appears to have been the intention
of the parties to indicaté a mode of determining the rent payable
rather than to create a separate independent estate directly
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upon it. It may be that the Zamindér was.intended to be a
mere conduit-pipe, but the payment made to him is in its nature
only rent. It is next argued that it was not competent to the
Subordinate Judge to apportion the rent upon the several
villages in the possession of the respondents, and that a valid
apportionment can only be made under Regulation XXV of 1802.
It is true that in the absence of a sub-division under Section 9
of the Regulation of 1802 the apportionment may not.be binding
upon the Government, but it does not follow that it may not
be good as bstween the parties to this suit. We also fail to
discover any foundation for the contention that the respondents
are jointly and severally responsible for the rent fixed upon the
whole maganam This is not the case of a grant to several
persons on a single rent like Agrahédrams or Dharmasnam
villages. By the. rézindméh the Zaminddrni transferred her
right to a part of the zamind4ri, reserving a right to an annual
payment, and this can no more bar an apportionment at the
instance of subsequent purchasers than it could in the case of
zamind4ri ryots who transfer portions of their holdings. As
to the contention that interest ought to have been awarded at
12 per cent. per annum, we have to observe that it can only be
claimed in this case by way of damages, and that a rate of 6
per cent. per annum does not seem to be inadequate. For these
reasons we confirm the Judgment appealed against and dismiss
the appeal with costs.

PRIVY COUNCIL.

MARCAR anp anoruer (DereNpanTs), v. SIGG AND ANOTHER
(PLAINTIFFS).

[On appeal from the High Court at Madras.]

Comtructwn of agreement as to duration—Effect of recital in a document in regard to
control over operative wovds.
The partics during several years had transactious consisting of the deliveries of
produce by the -defendants to the plaintiffs’ agont, under advances, upon scparate
contracts, specifying prices, and of consignments by the defendants through the

* Present :—Sir J. W. Covrvire, Sir M. E. Surra, and Sir R. P. CoLLier.
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plaintiffs. A ‘¢ purchase account’ and an “ interest account,” kept between
them, resulted in a ‘¢ general account ;”” and in 1872 a large sum was due thereon
to the plaintiffs, to whom, in 1873, the defendants sent letters mortgaging property
with instruments of title accompanying.

In the beginning of 1874 the parties entered into a written agreement, which

described the balance due in respect of previous advances as the ¢ block account,”
comprising also an ¢ interest account,’’ and the transactions proceeded. The inten-
tion was shown that the advances should be liquidated * by returns,” but the only
date mentioned from which an inference could be drawn as to the intended duration’
of the arrangement between the parties was the 30th June 1875.

In this suit, brought inDecember 1875, it was contended that the right construe-
tion of the agreement of 1874 required that it should continue to subsist (unless
rescinded either by mutual agreement, or on breach of its stipulations by one party
justifying its rescission by the other) until the liquidation of the balance by
returns ; at all events, as regarded the ¢ block account.””

In order to the working of an agreement for a liquidation in such a way, it would
have been necessary to imply obligations, for which no express provision had been
made ; nothing, for instance, having been fixed as to the extent, or duration, of the
business, or as to the rates ab which produce was to be offered or acceptéd.

Held, that such provisions could not now be supplied, and that the stipulations
as to the ¢ block account”” were binding only during the continuance of the arrange-
ment for the conduct of the business by the parties, such arrangement being ter-
minable at will, after the 30th June 1875.

The letters of 1873, and the documents of title deposited with them, were held
to constitute a security for the general balance due from the defendants to the
plaintiffs, and not only a security for advances on certain of the contracts referred
to in a paragraph in the mature of a recital; for the latter was not necessarily
ropugnant to the wider construction, and the operative words were wide enough to
apply to all the transactions between the parties.

The construction of an ambiguous stipulation in a written agreement may be
governed or qualified by a recital ; but, if the intention is clearly to be collected
from the operative words, that intention is not to be defeated or controlled because
it may go beyond what is expressed in the recital.

AppgAL from a decree of the High Court at Madras (21st
February 1878), confirming a decree of the Dlstmct Court, of
South Malabar (16th July 1877).

The respondents, John Gothfried Sigg and Geortre Gothfried
Volkart, trading under the name of Volkart Brothers, sued in the
District Court of South Malabar, in December 1875, the appel-
lants Pallikelagatha Marcar and Pallikelagatha Mahmad Marecar,
trading under the name of P. Marcar, to recover Rupees 4,05,779.
This sum consisted of Rupees 1,80,897, alleged to be due in
respect of advances made by Volkart Brothers to P. Marcar on
contracts for the sale of produce, supplied during a course of
dealings, by the latter to the plaintiffs’ agent at Cochin; of
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Rupees 2,24,882, alleged to be due on an interest account; and
of interest on the latter sum from the 7th December 1875. The
plaintiffs also claimed that two instruments of mortgage, dated
respectively the Z1st January 1873 and the 25th October in the
same year, should be declared to be a valid mortgage by P.
Marcar, securing to Volkart Brothers the whole balance due from

* the former to the latter firm. In a cross suit P, Marcar sued for

delivery up of these documents, and for specific performance of
an alleged agreement by Volkart Brothers to continue carrying
on the transactions between them and P. Marcar. ‘

The District Judge decreed to the plaintiffs Rupees 3,92,990
with costs, dismissing the cross suit without costs. The defend-
ants appealed to the High Court; the plaintiffs thereupon pre-
senting a memorandum of objections under Section 348 of the
Code of Civil Procedure (1859) as to so much of the decree as
rejected part of their claim. The High Court confirrsed the
decree of the District Judge, dismissing the appeal with costs
and disallowing the objections, This appeal was then made.
The facts out of which this suit arose are stated in the Judgment
of their Lordships, which refers to part of the documentary
evidence adduced, making such reference by the marks used to
distinguish the documents in the record of the proceedings. The
following are the exhibits to which reference is so made in the
Judgment, no additional statement of their connection with the
facts in the case being necessary :—

Balibits I and J, letters from P. Marcar to Volkart Brothers, sent to
Mr. Spiiteler, agent at Cochin of the latter firm.

EXHIBIT 1.

Cocmrw, 21st January 1873.

Messes. VOLKART BROTHERS,
Cochin.

&

DEAR S1RS,

As I have been, and am now, accustomed to contract with you for
the supply of country produce and other merchandize, and wé are
mutnally, I presume, anxions to continue the relationship—and, in the
conrse of these transactions, there is frequently a considerable amount
of moncy outstanding to my debit in the way of advances, &e., made
upon the contracts—and you very naturally would li’ke some security,
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I agroe to the following proposition which, if it meets with your
approval, be good ‘enough to countersign, and the matter will be
satisfactory to both parties.

I possess various landed properties in Cochin and elsewhere, some
in Jenm, some in Képam and other titles. For convenience, I have
stated them all in the list at the end of this letter. T have written, in
the 9th column, the title on which each is held, and, in the 10th
column, I havdstated how far, if at all, I have made any charges upon
them, and except, as [ have stated there, they are quite free. Now I
will give up to you all the available title-deeds of these properties,
and have made a list of them in the 11th column, and you shall hold
them as a lien for the current outstandings due at any time from me
to you upon our contracts, and you shall have power over the pro-
perty, as a pucka mortgagee would have; only you must agree not to
gell any of it, until you have given me full twelve months’ notice from
the time we shall come to 2 settlement of acconnts to pay up, or from
the time. demand shall have been made by you of the amount
claimed by you; but, if I fail then, you may sell, at my expense, for
the best price you can get, any of the properties successively, till yon
have satisfied my account current out of the proceeds, giving me a
strict account of what you sell.

I hereby engage that T will not attempt to dispose of or pledge any
of the properties in the list, without first getting a letter from yom
consenting to it, and, upon my payment of all balances due, you will
at once return to me all the documents now depomted with you and
cancel thig letter.

If by any evil chance we should not be able to agree in the amount
due, then, instead of going to the courts, we will ecach call in a friend
to arbitrate, and, if necessary, they shall appoint an umpire and we
will each abide by the award.

In any changes that may take place in the membqps constituting
the firm, this agreement shall remain unaffected. ~

EXHIBIT J.
Messrs. VOLKART BROTHERS,

Coclin.
Drar Sirs,

In continnation of my letter of 21st Jannary 1873, I beg to hand

you further securities, as per schedule annoxed, subject to the condltxons ’

contained in my above-mentioned lettcr.
Cocnix, 25th Oclober 1873
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EXHIBIT S.8.8.

In consequence of your having agreed to allow the debt, which I
owe yon, to stand over for the present, I hereby bind myself strictly
to adhere to the following conditions.

Against my contracts of Native Coffee, I will, for the future, claim
advances to the extent of Rupecs 15 only per cwt., the balance to be
paid to me in proportion, on the delivery of coffee inte your hands;
from such payments, you will deduct Rupees 5 per ew(., which are to
be placed to the credit of my old ‘account, and interest will be credited
to me thereon in account, as if I had paid you the respective amounts
on the day on which the corresponding contracts have been signed.

1 engage to repay you, by the 3lst March 1874, at least Rupees
3,00,000 on account of my debt to you.

I also engage to pay you in cash, on the 30th Juue 18(4 the
interest that has accrued on my debt.

I shall not deal with any other firm, unless you give me special
permission to do so. .

On the other hand, I understand you to make me the following
concession.

In consideration of my engagements, referred to above, I understand
you will not dispose of any of the securities, which I banded over to
you, until the 31st March next, provided that I faithfully carry out all
my engagements towards you, during the present season, and I further
understand you to‘promise me a further time of at least 12 months,
for the repayment of the balance money, that will be due to you on the
31st March 1874,

EXHIBIT L.

MARCAR
v,
Siea.

Whereas P. Marcar stands indebted to the said Volkart Brothers Agreement,

to the amount of Rupees 6,78,012-10-1 per 30th June 1873, as per g:ien‘lf;gsn

account curren rendered and approved of, the following conditions referred to in

h 4
“have beene agreed upon by both parties for the re-payment by 0? z;%rﬁ?amt

P. Marcar of the money due to Volkart Brothers. No. 1 (i).

1. The debt of P. Marcar to Volkart Brothers to be divided into
two distinct parts for which separate accounts are to be kept.

9. The first account—to be styled « P. Marcar’s Block Account "—
shall be debited for Rupees 3,00,000, computed to be the total amount
of the said P. Marcar’s losses on his old transactions with Volkart

- Brothers. No interests are to be debited or credited on this account.

3. The second account—to be styled « P. Marcar’s Interest Account
—rghall be debited with Rupee,s 3,78,012-10-1 per 30th June 1878, being

35
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fhe balance of the amount due to Volkart Brothers by P. Marcar—
interest at the rate of 9 (nine) per centum per annum to be calculated
fm this account on both the debit and credit side, and balance of
interest to be paid in cash by the 30th June of each year. Should,
however, on the 30th June 1875, Volkart Brothers feel satisfied that
P, M:‘n'car has given them every assistance to forward business, they
promise to return him 3 per cent. of the 9 per cent. charged on thi
account, thus ypeducing the actual rate to 6 (six) per centum per
annum for ?x'edit and.debit side—the same rednction of interest to be
made subsequently, until the entire settlement of this account, should
P. I\?a.rcar continue to afford the same satisfaction. ’

4. The “ Block Account,” as described in para. 2, shall be liquidated

by 1'et1.1rns only on all contracts of P. Marcar with Volkart Brothers
according to the following seale :— ’

On every cwt. of coffee contracted or purchased R:;‘ (three)
Dq.  do. of pepper do. do. 1 (one) .
Do. candy of C. N. 0il do. do. 3 (threi;)
Do. do. of fishoil do. do. w2 (two) .
Do. do. of coprah do. do. w2 (two)-
Do.  do. of coir yarn do. do. 2 (two)..

5. The returns, which P. Marcar has already made or has agreed to

make on fulfilled or pending contracts respectively

Rupees 53,056.13-0, as per Memo. No. 1 annexed ’ar’e
the credit of “ P. Marcar’s Block Account.” ’
hitherto paid by the said P. Marcar in cns;h
by the sale of refuse cocoanut oil on and a,.
per Memo. No. 2 annexed, are to be credit
account.

amounting to
to be placed to

All other sums of money
goods, consignments, and
fter the 1st July 1873 as
ed to P. Marcar's interest
6. Volkart Brothers engage to

. grant P. Marcar, i
him, advances on all contracts of coffee they may e:;e;finizqv‘t;:;dh'l:ny
1

such advances, however, not exceeding 50 (fifty) per cembum of the

respective contract price; the balance
or bal i
Volkart Brothers at such t e b paid hy

imes and in such i
may be delivered into their Proportions as the coffee

) Prewmises, As regards ad
articles but coffee, this must always be g mafter of s;:(g::igorl: °t:§:
em

ot the time of each contract, it always being understood that the

:(g)g:«iaiate amount of running advances opn Pending contracts ghall at

mpees)ei:xc{;ed lznpees 1,50,000 (one hundred ang fifty thousand

o, all, such advances of course to be given in proportion to
acts only, and not to be considered ag continuing advances
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7. This agreement shall not be considered infringed should Volkart
Brothers see fit to make advances to P. Marcar in excess of the
Raupees 1,50,000 stipulated in para. 6 to facilitate business.

8. P. Marcar engages not to sellor offer any produce to any other
firm without first having offered such goods, at same or lower rates,
to Volkart Brothers.

9. Copies of all future contracts entered into with P. Marcar by
Volkart Brothers to be given him; those of contracis Nos. 1 to 12
inclusive have already been rendered. .

10. This agreement to be binding on the heirs, executors, adminis-
trators, and assigns of both the contracting partics. .

11. This agreement has becn made out in double, one for P.
Marcar, the other for Volkart Brothers.

Mr. J. T. Benjamsin, Q.C., and Mr. J. D. Mayne for the Appel-
lants.

Mr. F. Herschell, .c., Mr. A. R. Scoble, Q.c., and Mr. H.
Cowell for the Respondents.

For the appellants it was contended that the respondents had
not had a right to set aside the agreement of the 2nd January
1874, but had done so in violation of the contract between the
parties. Payment of the debt acknowledged by the document of
the above date was to be obtained by Volkart Brothers in the
manner provided, or contemplated, by it. The agreement con-
templated the liquidation of the advances “by returns,” at all
events, as far as the ““ block account” was concerned. And the
only mode in which that agreement could be duly brought to an
end, before such liquidation, was by rescission, either on mutual
agrecment, or on such breaches of it by one party as would
justify rescission by the other. No such breaches, on P. Marcar’s
part, had occurred. On the other hand a considerable part of
the amount due on the block account had been discharged by
returns, according to the intention of the parties at the time of
entering into the agreement of 2nd January 1874, to which
Volkart Brothers were bound to adhere.

In reference to the mortgage by P. Marcar, it was contended
that his property was not pledged to secure the whole debt upon
the general account between the parties; but that the letters,
forming the instruments of mortgage, limited the sccurity to
certain amounts; and that there could be no departure from
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what those letters indicated as the intention of the writer.
Reference was made to Macintyre v. Belcher (1) and Stirling
v. Maitland (2).

For the respondents it was argued that whether or not there
had been established in evidence a non-performance of the agree-
ment by P. Marcar, justifying rescission by Volkart Brothers,
the latter had been rightly held by the Lower Courts to have
been in a position entitling them to bringing the relations be-
tween themselves and P. Marcar to an end. Tt remained that
the balance was payable. There were the conecurr
of two Courts as to the balance due on the «
also the balance on the * interest account,”
January and 25th October 1873 formed a
the balance due on the general account.

Reference was made to the Mayor of Harwich v. The Eastern
C'ountieg Railway Co.

Their Lordships took time to consider thejr J
was delivered by

ent findings
block account” and
The letters of 21st
valid mortgage for

udginent, which

Sir J. W. CovviLe.—The respoudents (the plaintiffs in the suit
out of which this appeal has arisen
business at Winterthur, in Switzerland, under the style of Vol-
kart Brothers. Their house had subordinate branches or agencies
in India for the purposes of their trade with that country. Of
these, the head or principal one was at Bombay, and under the
management of a Mr. Kapp; the other was at Cochin, where the
transactions in‘question took place, and was managed, up to
some time in February 1874, by a Mr. Spitteler, and after that
date by a Mr. Jung, who had previously been his assistant.

The appellants, the defendants in the suit, are, native mer-
chants at Cochin, trading under the style of P. Marcar, the
second defendant being the active partner of the firm,

The history of the transactions between the
their agents at Cochin, and the defendants may be conveniently
divided into three periods, the first ending with the annual set-

tlement of accounts up to the 30th of June 1872 ; the second
beginning from that time and ending wi

) are merchants, carrying on

plaintiffs, through

th the execution of the
—

(1) 32 L.J., C.P, 25¢, 8.C. 14, Com. Bench, N8, 654,

(» 34 LI, QB, 1.
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agreement L on the 2nd of January 187+ ; and the tbir(.i, whi.ch
comprehends the transactions under that agreement, ending with
the institution of the suit on the 10th of December 1875.

The first is material only in so far as it shows what was the
course of dealing between the parties whilst there Was 10 sub-
stantial (if any) dispute between them. Their transactm.ns were
of two kinds. The first and more important class consisted of
purchases, chiefly of native-grown coffee, oil‘, and pepper, ma.de
by the defendants from the producers and deifvered to: the plain-
tiffs’ agent at Cochin for shipment to their firm in Eur(‘)pe.
These were almost invariably made upon contracts for fature
delivery at a stipulated price, of which the following, made on
the 23rd September 1872, may be taken as an example. The
material parts of it are as follow :—

*“Contract with P. Marcar, of Cochin, for 1,000 cwts. Malabar
native coffee, at Rs. 30} per cwt., delivery on or before tha end of
January 1875.—I, the undersigned P. Marcar, of Cochin, agree and
bind myself to deliver to Messrs. Volkart, of Cochin, on or before"the
end of January next, one thousand cwts. Malabar native coffee, .to
be packed, garbled, and delivered as therein mentioned, ‘“at the price
of thirty and a half rupees per cwt. net. On account of
which agreement, I have this day received from Volkart and Brothers

‘the sum of Rupees 50, the balance to be paid as agreed. In case

of non-fulfilment of this agreement, I bind myself to pay to Messr?;
Volkart Brothers, as penalty, Rupees 3 for each cwt. short delivered.

It is to be observed that the Rs. 50 mentioned in this fo'rm
of contract was rather in the nature of earnest money to bind
the contract than the measure of the advance made to en.able t.he
defendants to perform it. Such advances were almost invaria-
bly made, but they seem to have been made on general a.cc.ouxllt,
the particular amount of advance attributable to each parm.:u. ar
contract being, apparently, settled orally under"the It)lr(gns;og
expressed in the words “to be paid as agreed, 9‘.nd e }lctle]e
from the price when that was adjusted on thc? del;velzd o
produce, That this was so appears by the receipts for fv‘s:nce:,
the adjustment of particular contracfis, and the copies of “ pur-

nts ” set out in the record. .
ch;t::;;‘:r class of transactions consisted of consxgnm;nts tﬁ
Europe by the defendants on their own account, made throug

.
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the firm of Volkart Brothers, There were thus cross accounts
between the plaintiffs and defendants, viz,, the purchase account
and the consignment account, which were kept separately under
these titles, and besides these there appears to have been an
““interest account,” the nature of which it is difficult precisely to
define, but which wag certainly different from the «
account ” to be spoken of hereafter.,

naturally result in a general accoun
firms, which Mr. J ung swears was re
on which these accounts were balanc
settled, was the 30th of June in each

interest
Tkese three accounts would
t current between the two
gularly kept. The date as
ed, and ought to have been

.:30t;h of J une 1873, comprehends itemsg which ought to have been
included in the account for the preceding year

tinally adjusted until March 1874. and was not

t The true constru
13 ome of the principal questions in th
considered. In February 1873, the

ction of this letter, which

¢ cause, will be afterwards
price of coffee having risen

) with plaintiffs f
1873 without heavy loss. In these cir(}:)umst g

made to them further and extraordinary a
to Rupees 5,00,000 in the whole,
defendants’ case, are stated to have
and 19th of February, and the 8th
matter of controversy in this suit what were the object

and effect, of thig transaction. The defendants hav Ject-: e
they f‘hreatened to abandon their contracts on ‘ﬂi set ‘fp thﬂ;
repaying the particular advances attributable to thimel:tzsd Zf

eliveries in
ances, Mr. Spitteler
dvances, amounting
by payments which, in the
been made on the 12th, 13th,
of March 1873, It became a
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paying the stipulated penalty of Rupees 3 per cwt.; that they
were persuaded by Mr. Spitteler to forego this intention, and to
accept the advances, on the understanding that the roney was to
be employed in buying coffee at the market price on account of
Volkart Brothers, on whom the losses incurred in this operation
were to fall. Mr. Spitteler, on the other hand, has deposed
that, when the advances were made, the coffee deliverable on
the contracts for 1873 had been all, or nearly all, actually or
constructively delivered (an assertion hardly borne qut by the
terms of the contracts or other evidence in the cause), and that
the advances were made in order to enable the defendants to,pay
for the coffee, and thus to obtain the command of the market for
the following season.

The best evidence of what was understood by the parties to be
the nature of the transaction between them is that afforded by
their written statements made at the time. These have been
admitted, without objection, on the record. Mr. Spitteler,
advising his principals in Europe of these advances, when they
amounted to only Rupees 3,00,000, wrote, on the 19th of Febru-
ary 1873, as follows :— :

*“ Coffee. On the coast Rupees 40 to Rupees 40} are readily paid, but
most of the dealers find it already now impossible to get produce, and
it is already pretty distinctly and openly said that E. Baudry & Co.
have received notice from their contractor, Baboo, according to which a
great part of their contracts will remain unfulfilled. The reason we
can explain easily. Marcar has not only 5,000 cwts. over his contracts
slready had delivered to him, but his friend Ramon has still about
20,000 cwts. in his possession, which are in the first place reserved to
Marcar. As he actually requires money for these payments, we have
agreed with him that he should not sell for one month, without our
sanction, either to natives or exporters, but should keep in his posses-
gion the whole quantity for the chance of orders. There against we
advanced him three lacs, and he has to make good to us all interest,
back commissions, &c., in case we should not find any employment for
the remaining coffee, otherwise we shall bear these charges ourselves,
but shall pay Marcar & corresponding lower rate than market rate.
Through this arrangement we have enabled Marcar partly to recoup
himself for the sustained loss, whereas we, on the other side, reserve
ourselves a good chance to do some further considerable business this
season. We have no doubt, under the exceptional circumstances, yon
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will approve of onr having done so, especially as we hold in onr pos-
session security for the greater part of the amount.”

In the letter of the 19th July 1873, which the second defend-
ant wrote to Mr. Solomon Volkart in the course of the subse-
quent negotiations, he says :—

“ Last year T entered into several coffee contracts for coffee delivery,
amonnting to 40,000 cwts. at different rates, averaging Rupees 31-14-9
per cwt. fo.b, and have suffered considerable loss in them. I little
expected that the price of coffee would have risen so high in a few
days, and that, too, at a figure which no merchants experienced at
any time. My friends, as usnal with them, held a large portion of
coffee. I was, however, unable to arrange a fixed price, owing to their
exorbitant demands, and, although aware of the failures of the Brazil
and Java crop, T little anticipated that price wounld grow beyond 30
to 31, being the highest limit native coffee was ever raiged to; and I
farbode the certainty of recession. With these impressions, I entered
into the contracts with your firm. The first few parcels which arrived
in the market were met with ready buyers at Rupees 304 per cwt, for
ungarbled, besides a payment of Rapees 3 per ewt. for expenses of
conveyance, there being a marked increase of price daily, particulars
of which were duly communicated to your Mr. Spitteler. I saw the
necessity of paying for the coffee at market price to my parties in
order to fulfil my contracts with you, as well as securing the remain-
ing coffee in their hands, who would otherwise have resorted to others,
thus entailing on me serious difficnlties to bring them round again for
future operations, with the view of covering the loss which threatened
me on all sides. With these circamstances, I was compelled to receive
the advances from Mr. Spitteler, who foresaw that if I were to pay
penalty for short delivery, as stipulated in the agreement, there would
have appeared to my favour Rupees 4,00,000, as compared with market
price, against Rupees 1,21,000, being penalty at Rupees 3 per cwt.,
with certain and sure loss to the firm. 1, however, congidered my
credit in your office, the position you hold in the commercial circles,
and the difficulties in which you would have been involved, and taking
courage in the confidence you repose in me, did all that I possibly
could towards the fulfilment of my agreement, trusting entirely,
now do firmly trust, that, with a little assistance an
I shonld be able to maké-up the losg.”

as I
d time from you,

1t is unnecessary to quote more of this letter. Tis whole tone
18 that of a debtor admitting his Yiability for the advances in
question, but pleading with his creditor for indulgence in con-
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sideration of the circumstances in which, and the motives for
which, that liability was incurred. The account which it gives
of the substance of the transactions is not inconsistent with that
of Mr. Spitteler, though differing from it in some details, and
particularly in the suggestion that, but for the consideration due
to the plaintiffs, and for the prospect of future business, the

t defendants might have escaped from their contracts of 1872-73,

~ with less loss, by paying the stipulated penalty of Rupees 3 per
ewt. Looking to that letter and to the other evidence in the
cause, their Lordships have no difficulty in coming to the con-
clusion that not only was the sum of five lakhs so advanced to.the
defendants as much a debt due from them to the plaintiffs as
any of the ovdinary advances made on the purchase account (a
fact found by both the Indian Courts and now hardly disputed),
but that the defendants fully recognized and admitted that
liability in 1873. The first suggestion of their contention to the
countrary would seem to have been made in their letter of the
26th November 1875, when the differences between them and
the plaintiffs, which resulted in the institution of this suit, were
at their height.

The plaintiffs, on being advised of these exceptional advances
by Mr. Spitteler’s letter of the 19th February 1873, lost no time in
telegraphing their surprise and dissatisfaction, and seem to have
contemplated immediate proceedings for the recovery of the
amount from the defendants. Thereupon ensued a long eorre-
spondence, and a negotiation, of which it is sufficient to state that
it extended over many months, that it was conducted in India, on
the part of the plaintiffy, not only by Mr. Spitteler, but by
Mr. Kapp, the manager of the Bombay agency, and Mr. Sigg, a
partuer in-4he European house, who was sent out for that pur-
pose, and that it ended in the execution of the agreement L on
the 2nd of January 1874, In the course of this negotiation, and
on the 25th of October 1873, the defendant gave to the plaintiffs
the further security contained in the letter J and the schedule
thereto, and various arrangements, of which it is unpecessary to
say more at present, were proposed and rejected. Of the final
arrangement, embodied in the document L (the construction of
which will have to be hereafter more particularly considered), it

36
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is now only necessary to state that it proceeded on this basis.

" The balance due to the plaintiffs by the defendants was stated to

have been, as on the 1st July 1873, Rupees 6,78,012-10-1, but
was afterwards found to have been only Rupees 6,13,007-6-5, as
shown by the account K. Of this balance, Rupees 3,00,000 were
to be carried to what was styled “the block account,” and the
remainder to what was styled “the iterest account,” by which ¢
was meant an account bearing interest. “ The block account” was
to carry no interest, and was to be liquidated by returns only on
future contracts for produce, such returns to be caleulated accord-
ing to a stipulated scale. This arrangement was to be partly
retrospective, in that a sum of Rupees 53,056-13-0 was to be
carried to the credit of the “block account” as for returns on
transactions between the 1st of July 1873 and the 1st of January
1874, and various sums, amounting to Rupees 1,45,357, were to
be credited to the defendants on the “interest account,” as due to
them in respect of transactions during the same period. And,
lastly, the agreement contained an express stipulation that the
balance of interest to accrue due on “ the interest account,” which

was to carry interest on both sides of the account, should be paid
in cash on the 30th of June in each year.

The subsequent transactions between the European and the
Native firms all proceeded on the basis of the arrangement
embodied in L. Tt is unnecessary to examine these in detail. It
is sufficient to state that during this last period of the dealings
between the plaintiffs and defendants their relations seem to have
been somewhat strained, but did not become actually hostile before
the month of August 1875. On the 10th of that month the
Cochin agency wrote a letter to the defendants, enclosing an
account headed “interest account,” and demanding payment of
a sum of Rupees 35,119-14-9, as presently payable under the
terms of letter L, for interest due on “ the interest account ” up
to 30th June 1875, and for short proceeds. The defendants
paid on account Rupees 10,000 in September, and the further sum
of Rupees 583-3-0 on the 3rd of November, the latter sum being
all which on their mode of stating the account they admitted to
be their due. On the 10th November 1875 the plaintiffs, after
giving credit for these sums, and for another small payment of
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Rupees 146-3-10, and admitting some errors in their previous
account, reduced the balance, of which they again demanded
present payment, to Rs. 15,768-3-7.

On the same day they wrote another letter to the defendants,

apparently in answer to some offer of produce, in which they
said :—

“We beg to say that, as already verbally told your Mr. Marcar, ive
cannot entertain the idea of entering into fresh engagements with you,
until such time as the balance of interest and short proceeds has been
settled satisfactorily, and in accordance with the agreement of 2nd
January 1874. We hereby request you peremptorily to band over such

amount, viz., Rupees 16,014-6.7, with the interest due up to date to
bearer.”

The difference between this sum and that demanded in the
letter of the same date is the gum of Rupees 146-3-0, of which the
latter admits the receipt by a cheque. ,,,

The sum to which the amount in dispute was thus reduced was
made up of the sum of Rupees 12,789-1-11, which, being the
difference between interest at 6 per cent. and interest at 9 per cent,
upon the balance of “the interest account,” the defendants
claimed to be allowed under the provisions of L ; and of that of
Rupees 2,979-1-8, as to which, though they admitted it to be due
for short proceeds, they insisted that it was not then payable,
but ought to be carried to their debit in “the interest account.”
Further correspondence, of a more or less angry character, passed
between the parties, till on the 8th of December 1875 the plain-
tiffs wrote to the defendants as follows :—

“In reply to your letter of the 7th instant, we beg to state that you
are well aware that we consider that you have entirely broken your
engagements with us for the lignidation of your block account, both in
regard to the offers you have made and in carrying out your contracts,
and also in regard to the returns, the benefit of which you ought
to have given us. In reference to the interest account, you have
refused to pay us the interest due us on the 30th June last, and you
have entirely neglected to make any attempt to pay us the large
balance due us on this account. Under these circumstances, we are
compelled to put the case into Court, and any further discussions will
be useless. We must, therefore, decline to take notice, at present, of

the tissue of erroneous statements you have put forward in your last
letters.”
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In reply to this, the second defendant wrote on the same day
a letter of remonstrance denying the imputed breaches of plain-
tiffs’ agreement, expressing his willingness to go on under it,
showing that the dispute as to the interest might be settled “by
means otherwise than legal,” and concluding as follows :—

““Under these circumstances, take notice that I hold you responsible
to me for all damages arising from your withdrawal from a contract
which up to yesterday I showed a ready disposition to carry out my-
self; that from this date I repudiate your further right to fall back
upon that agreement; and that I shall bring such action against you

for the recovery of compensation for loss sustained by your breach of
contract as I may be advised to take.”

The plaint was filed on the 10th of December 1875, It sought
to recover the sum of Rupees 1,80,897-5-2, the admitted balance
on the block account without " interest; and the sum of
Rupees 2,24,882-8-7 as the balance due “on the interest account ”
with interest on such balance “from the 7th December 1875.”
The balance thus claimed on  the interest account ” included the
Rupees 15,768-3-7, of which immediate payment had been
demanded in November. The plaint also prayed for a declaration
that the instruments of mortgage I and J created and were
mortgages of the interest of the defendants in the properties
mentioned in the schedule, and that, if necessary, an account

might be taken of what was due by the defendaents to the plain-
tiffs on the said mortgages.

The issues finally settled in the suit were—

(1) Whether the mortgage instruments of 21st and 25th

October 1873, I and J, are valid and stbsisting mort-
gages for the balances that may be found due by
defendants to the plaintiffs, or for any part thereof.

(2) Whether, on the 30th of June 1873, there was a balance
of Rupees 6,13,097-6-5 due by defendants to plaintiffs.

(3.) Whether the defendants have committed any breach of
the agreement of the 2nd January 1874, and, if not,
whether the plaintiffs are entitled to sue for the

balances duc on the block account and the interest
account,
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(4.) Whether plaintiffs are entitled to bring their suit before
submitting to arbitration the dispute as to Rupees
12,789-1-11 on account of interest.

(9.) A similar issue as to the before mentioned sum of Rs.

2,979-1-8, the remainder of the sum claimed by the
plaintiffs as a cash payment payable as on the 30th
of June 1875.

This District Judge, Mr. Wigram, in a very careful and able
Jjudgment, disposed of these issues as follows :— '

Upon the 1st, he found that, on the true comstruction of
instruments of mortgage I and J, they and the deeds
deposited with them constituted a security for the
general balance due from the defendants to the
plaintiffs. :

- Upon the 2nd, he found that that balance was on the 30th
of June 1873 the sum of Rupees 6,13,007-6-5,

Upon the 3rd, he found that the agreement of the 2nd of
January (L) was, upon the true construction of it,
revocable at will by the plaintiffs, but that, if it were
not so revocable, they had failed to prove any breach
of it on the part of the defendants which justified the
rescission of it.

As to the 4th and 5th issues, he found that the plaintiffs
were not entitled to sue for the disputed amount of
interest until that dispute had been settled by arbitra-
tion; but that there was no such objection to the
claim for the Rupees 2,979-1-8, the amount, and the
defendants’ liability for it, in some way or another,
not being in dispute.

The result of his judgment was that the plaintiffs were entitled
to a decree for Rupees 8,92,990-12-10, and to a declaration that,
if that amount was not paid within three moxzths, the plaintiffs
were entitled to sell the right, title, and interest of the defendants
in the properties mortgaged to them under the Exhibits I and J,
and a decree was made accordingly on the 16th of July 1877,

From this there was an appeal, and, so far as it related to the
4th issue, a cross appeal, to the High Court, which dismissed both
appeals, and confirmed the decree of the Lower Court in its

Marcar
V.
Sia6.



Marcar
v
S166.

256 THE INDIAN LAW REPORTS. [VOL. 1I.

integrity. The judgment of the High Court appears, from the
somewhat scanty note of it, to have proceeded, so far as it related
to the 3rd issue, upon the supposed proof of actual breaches of
the agreement L on the part of the defendants, and not upon the
revocability of that agreement at the will of the plaintiffs.

In dealing with this appeal, their Lordships are relieved from

any further consideration of the 2nd and the 4th issues. What ¥’

has been already said sufliciently indicates their entire concur-
rence in the finding of the two Indian Courts upon the former.

And there is now no cross appeal against the finding in favor of
the defendants upon the latter.

The questions, therefore, for determination are reduced to the
following :—
1st.—Whether the finding upon the 1st issue is correct ; a
question which depends upon the construction to be
put on the document I, since that governs also the
effect of J.
2ndly.—Whether the plaintifs were entitled to rescind
wholly or in part the agreement embodied in docu-
ment L, without proof of an actual breach of it by the
defendants sufficient to justify such rescission ; and
3rdly—If they were not so entitled, whether there is sufli
ent proof of any such breach. ’
4thly—Whether there is ervor in the decree, in so far as it
declares the plaintiffs at liberty to sell the mortgaged

premises, if the defendants should not pay the amount
decreed within three months.

ci-

The contention of the defendants is that the construction of I
is to be governed by the first paragraph in it, which, speaking in .
the name of the second defendant, says i—

“ As T have been and am now accustomed to contract with you for
the supply of country produce and other merchandise, and in the
course of these transactions there is frequently a considerable amount
of money outstanding to my debit in the way of advances, &c., made

upon the contracts, and you very naturally would like some security,
I agree to the following propositions, &e.”

They insist that this statement, being in the nature of a recital,
limits the security to advances made upon contracts for future
deliveries of produce, and conscquently must cxclude from it the
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advances, to the amount of five lakhs, which constitute so large a
portion of the balance found due to the plaintiffs, particularly if
Spitteler's statement, to the effect that when those advances
were made, all, or almost all, of the defendants’ contracts with
the plaintiffs up to that time had been fulfilled, is to be taken to
be correct. )

The construction of an a‘mbiguous stipulation in a deed may
undoubtedly be governed or qualified by a recital ; but on the
other hand, if the intention of the parties is clearly to be collected
from the operative part of the instrument, that intention is not

to be defeated or controlled because it may go beyond what is
expressed in the recital,

The distinction is recognized and the authorities on this subject
collected in the case of Walsk v. Trevanion 1).

What, then, is the effect of the operative part of this instru-

ment ? It says:— ‘

“ You shall hold them (the deeds) as a lien for the current outstand-
ings due at any time from me to you upon our contracts, and you shall
have power over the property as a pukha mortgagee would have, only
you must agree not to sell any of it until you have given me full
twelve months’ notice from the time we shall come to a settlement of

" accounts to pay wup, or from the time demand shall have been made by

you of the amount claimed by you ; but if I fail, then you may sell, at
my expense, for the best price you can get, any of the properties suc-
cessively, till you have satisfied my account current, out of the proceeds,
giving me a strict account of what you sell.” And the next paragraph
contains the following sentence: “ And upon my payment of all balances
due, you will at once return to me all the documents now deposited
with you, and cancel this letter.”

The conclusion which their Lordships draw from the above
passages taken together, and examined by the light which the
proved relations of the parties at the time throw upon them, is,
that the security was intended to cover the general balance that
might become due from the defendants to the plaintiffs upon all
the accounts between them. The words “upon our contracts,”
which the defendants insist can only be taken to mean the
particular contracts for the delivery of produce referred to in the

(1) 16 Q.B,, 750.

MARCAR
v,
S166.



MARCAR
v.
Siaa.

258 THE INDIAN LAW REPORTS. [VOL. IL

paragraph in the nature of a recital, do not appear to their Lord-
ships to be necessarily repugnant to this construction. Such
contracts may have been chiefly in the minds of the parties, but
the words themselves are wide enough to embrace all their trans-
actions. And what follows strongly favors the wider construc-
tion. There is to be no sale until twelve months after one of two
events, viz., a settlement of accounts or a demand. The first
case implies a settlement of accounts in order to ascertain the
amount due. How< could that be ascertained unless all the

different accounts were brought into a general account current, and

a balance struck thereon ? Let it be supposed that “ the purchase
account” taken alone showed a large balance due for advances.
It can hardly have been the intention of the parties that the
property should be sold to pay that balance ; if, on the other hand,
a balance was due from the plaintiffs to the defendants on “the
consiynment account;” and this explains the following sentence,
“if I fail, then you may sell, &e., until you have satisfied my
account current.” The “account current” would include both
accounts. And this intention is made still more clear by the
subsequent stipulation that the event on which the deeds shall be-
returned and the latter cancelled is the payment of all balances
due. Again, let it be assumed that there was no account open
between the parties except “the purchase account.” The
advances were entered generally to the debit of the defendants in
this account, as on the dates on which they were made, in round
sums. Neither this, nor any other account that has been produced
showed what particular advance was made on each particular
contract. The five lakhs were entered in this account in the same
manner as the sums previously advanced., It can hardly have
been intended that if it should prove necessary to realize the
securities, the account so kept was to be analysed and recast in
order to ascertain which of the sums so debited were secured, and
which were due upon open account.

The learned Counsel for the defendants have relied upon their

refusal to execute S. S. S., one of the abortive proposals made in

the course of the negotiations for a settlement between February
1873 and January 1874. Whatever may have been the motive
of the refusal (and this has not been very satisfactorily proved),
parol evidence of what took place a considerable time after the

-
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execution of I can hardly affect the construction of that document.
If it could have any such effect, the evidence of what took place
during the long negotiation which ended in the execution of L,
would, taken as a whole, rather lead their Lordships to the
conclusion that both partigs were negotiating under the belief
and upon the assumption fthat the whole debt then due was
covered by the mortgage securities.

Upon the whole, therefore, their Lordships have come to the
conclusion that the Judge’s finding on the first issue ‘before him
was correct, and that the whole of the before-mentioned sum of
Rs. 6,18,007-0-5 was, and that the balance of it now recoverable
is, secured by the mortgage securities in question.

Their Lordships have now to determine the more difficult ques-
tion of the construction and effect of the document L.

The contention on the part of the plaintiffs is that it was
revocable at their will, as found by the District Judge The
contention of the defendants is that, unless rescinded by mutual
agreement, or upon a breach of its stipulations by one party
justifying its rescission by the other, it was to subsist in full force
until the liquidation under it of both the “block” and the
«interest” account, or, at all events, of the block account; and
further that, if in the events that have happened, the plaintiffs
are entitled to sue for and recover the balance due on “the
interest account,” they cannot sue for or recover the balance due
on ““ the block account,” as to which they have agreed that it
was to be liquidated by “ returns ounly.”

The circumstances under which the agreement was entered into
have already been partially stated. That they afford no ground
for the suggestion that the settlement in question proceeded upon
the compromise of a doubttul claim, or of a disputed debt, is a
conclusion in which their Lordships have already intimated their
concurrence. On the other hand, it is clear that, although the
arrangement was on the face of it in ease and for the benefit of
the defendants, the plaintiffs found, or thought they found, their
own advantage in it. Had they shown no forbearance, had they
driven the defendants to extremity, they would probably have
lost great part of the large sum then due to them, and they would
certainly have lost the advantage which they expected to reap
from the employment of the defendants, who were supposed to
' 37
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have acquired the command of the market, in their future opera-
tions in native produce. The agreement actually made is
extremely loose. It fixes no time for its duration, or for the
liquidation of the debt. It was, no doubt, purposely left vague
upon this point ; since one of the grounds on which the second
defendant says he objected to execute S. 8. S. was that it bound
him to pay a.certain amount by a fixed time.

The only specified date from which any inference as to the
intended duration of the arrangement can be drawn is the 30th
of June 1875, From that it may fairly be inferred that the
parties contemplated dealing on the footing of the agreement up
to that time at least. But all beyond that time is left indefi-
nite,

The defendants, however, contend that it follows, by necessary
implication from the terms of the document, that the parties
bouna and intended to bind themselves to carry on their dealings
upon the footing of it until the whole debt, or, at all events, that
portion of it which was carried to the block account, was liqui-
dated in the manner thereby provided. The passages on which
they mainly rely are—

lst.—The statement that “the following conditions have been

agreed upon by both parties for the repayment by P. Marecar
of the money due to Volkart Brothers.”

2ud.—The provision as to the rebate of interest, which contains
these words: *The same reduction of interest to be made
subseqently until the entire settlement of this account should
P. Marcar continue to afford the same satisfaction.”

3rd.—The provision that ‘‘ the block account shall be liguidated
by returns only on all contracts,” &e. .

Their Lordships are clearly of opinion that the extreme conturi-
tion of the defendants that the whole debt was to be repaid
under the agreement, which was, therefore, to subsist until that
liquidation had taken place, cannot be maintained. The “interest
account” stands upon a different footing from the “block
account.” It was to remain as a debt carrying interest, and that
interest was to be paid annually, but no precise stipulation as to
the mode of liquidating the principal is to be found in the agree-
ment, unless it is to be inferred from the 5th paragraph that, for
the future as for the past, sums of money to become due to P.

T~
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Marcar for cash, goods, consignments, &c., were to be carried to
their credit. There was, however, no provision for the continu-
ance of the consignment business, which would presumably be
the principal source of such credits. Hence, evey if the agree-
ment was intended to subs;jst, and did in fact subsist, until the
block account had been liguidated by the returns, there might

. have remained at that time a balance due on the interest account

which the plaintiffs would have been entitled to sue for and
recover, .

And it further appears to their Lordships that, as regards the
balance due on the “interest account,” the utmost that can be
implied from the agreement against the plaintiffs is a covenant
not to sue for it until after the 30th of June 1875.

The question, then, under consideration, is reduced to the
“ block account,” and the effect of the words “ shall be liquidated
by returns only,” &c. Now, even as to this account, the =rovi-
sions are extremely loose, and such as could not be duly ‘worked
unless the contracting parties continued to act with the highest
good faith, and on a perfect understanding with each other.
Nevertheless, they seem advisedly to have abstained from making
express provisions either for the continuance or for the due
working of the agreement, each trusting to the honor, and,
probably, still more to the self-interest of the other. Such an
agreement is conceivable if it was intended to endure so long
only as both parties desirved it to continue. But, for the effectual
working of an irrevocable agreement for the liquidation of the
block account in a particular way, it would be necessary to imply
covenants and obligations for which the parties have failed,
apparently from the difficulty of agreeing upon them, to make
express provision, For example, no express provision is made as
to the extent of the business to be done ; the rates at which one
party is to offer, and the other to accept, produce ; the result

upon the letter of the agreement being that, if either were

disposed to act unreasonably, he would have the means of post-
poning the liquidation of the account indefinitely. And if the
parties have thus abstained to insert express provisions for the
fair and reasonable working of their supposed agreement, can
the Court, which is called upon to enforce it, supply them. Their
Lordships are of opinion that it cannot do so. Among the reasons
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stated by Lord Denman, C.J., in delivering the judgment of the
Court in dspdin v. dustin, (1) are the following, which appear
to be particularly applicable to this case; he says :—

“ Where parties have eutered into, written engagements with
expressed stipulations, it is manifestly J;ot desirable to extend them
by any implications ; the presumption ip‘, that, having expressed some,

they have expressed all conditions by which they intend to be hound #

undgr that instrument. It is possible that each party to the present
instrument ;may have contracted on the supposition that the business
would in fact be carried on, and the service in fact continued during
the three years, and yet neither party might have been willing to
bind themselves to that effect, and it is one thing for the Court to
effectnate the intention of the parties to the extent to which they may
have, even imperfectly, expressed themselves, and another to add to
the instrument all such covenants ag, apon a full consideration, the
Courﬁ;' _may deem fitting for completing the intentions of the pa,’rties;
but which they, purposely or unintentionally, have omitted. The
former is but the application of a rule of construction to that which is
written ; the latter adds to the obligations by which the parties have
bound themselves, and is, of course, quite unauthorized, as well us
lable to great practical injustice in the application.” ’

These considerations have led their Lordships to the conclusion
tlTa.t the stipulations, even as to the block account were binding
only during the continuance of the arrangement f:)r the conduct
of future business, and that, on the true construction Vof the
agreement, either party had power, at least after the 30th June
1875, to determine it, should it be found, as undoubtedly it was
found, to be working unsatisfactorily. They had in this respect
the same right as parties under a contract for a partnership at
will Indeed, though they were not strictly partners, their
contract was like one between persons engaged in successiv)e Jjoint
adventures, the defendants supplying the produce at a profit to
the plaintiffs, who realized a further profit on its export to
Eur.ope, and the former undertaking further that a portion of
their profits should be applied in liquidation of their liability on
former transactions. Their Lordships conceive that on this
consh:uction full effect can be given to all the express stipulations
contained in L, and, further, that in the events which have

—_—

{1) 3Q.B,671.
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happened the plaintiffs have not lost their right to sue for and

recover the balance due to them either on * the block” oron

“ the interest account.” In truth, had they broken any covenant,
express or implied, the remedy of the defendants would seem to
have been an action for %liquida,ted damages, the measure of
which would not necessarity be the balance due on the block

- aeccount.

Their Lordships’ construction of L renders it unnecessary to
consider whether, assurning the agreement to be irrevocable, the
plaintiffs have established a breach of it on the part of the
defendants which would justify the rescission of it, a question
which, regard being had to the conduct of the parties with
respect to the alleged breaches, might not be free from difficulty
Upon the last point their Lordships find that thereis no error
in that part of the decree which empowers the plaintiffs to realise
their securities in case the defendants should fail to pay the
sum due within three months from the date of the decree. They
are of opinion that a sufficient demand, within the meaning of
the letter I, was made immediately before the institution of the
suit, and was so understood by the defendants to have been
made. Such seems to be the result of the letters of the 8th of
December 1875. The allowance of three months for the payment
of the sum decreed*to be due to the plaintiffs on the mortgage
securities was therefore in ease of the defendants. Their Lord-
ships will humbly advise Her Majesty to affirm the decree under
appeal, and to dismiss this appeal with costs.

Solicitors for the Appellants : Messrs. Talbot and Tasker.
Solicitors for the Respondents : Messrs. Watkins and Lattey.
o > '
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APPELLATE CIVIL.

Defore Mr. Justice Kernan and My, Pustice Muttusimi Ayyar.

SUBBAJI' R£ U axv 3 orners (Derexpants), Perimioners, ». SRINI-
VASA RAU (Puarvtirr) anp PULLIAH (Avcrion PURCHASER),
CoUNTER-PETITIONERS. ¥

Auction Sale—Fraud—CanL‘cllation of Sale—Aet X of 1877, Sec. 622.

The purchaser at a sale by public auction did, by the exercise of fraud and collu-
sion with the agent of the execution-creditor (though without the creditor’s personal
knowledge), succeed in becoming the purchaser at a depreciated value. There was
no material irregularity in publishing or conducting the sale. Held that the Courb
which ordered the sale had jurisdiction to refuse to confirm the sale on the grolmd
of the fraud practised by the agent of the execution-creditor and the purchaser.
Held also.that the High Court had the power under Section 622 of Act X of 1877 t0
rescind the order made by the Court of First Instance confirming the sale. .

Held by Kerxay, J., that the party defrauded ought not to be referred to bring

a regular suit. The question ought to be decided at once on motion in the original
cause.

Held by MurTusami A'vyyar, J., that fraud was a valid ground of relief on petition
when it related to the mode in which the auction was held and the purchaser was
a party to it, but it was doubtful whether fraud was a ground of rclief on petition
when it was a remote cause of the sale.

»

SRINIVASA RAU 8418, judgment-creditor in Original Suit No. 303
of 1873 on the file of the Munsif’s Court of Arni, applied to that
Court to attach and sell the judgment-debtor’s right, title and
interest in three villages. The order of attachment and the pro-
clamation of sale were duly published, the property was sold by
public auction, and Pulliah became the purchaser. The defen-
dants applied to the Munsif to set aside the sale, alleging that
there was material irregularity in publishing and conducting the
sale ; that the property fetched Rupees 1,445 only when it was in
fact worth about Rupees 20,000 and that the purchaser’s (Pul-
liah’s) friends prevented one Guruvappa Chetti from lending money
to the defendants to satisfy the decree, and prevented other bidders
from raising the bid. The Munsif was of opinion that there was

R

* Civil Miscellaneous Petition No. 174 of 1879 against the order of C. J. Plumer,

dated 1st February 1879, confirming the order of the District Munsif of Arni,
dated 23rd October 1878,

28
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no material irregularity in publishing or conducting the sale,and S“BA;l' Riv
., . .
that, though the property fetched a very low price, it was not a  Seivisa

ground for cancelling the sale. He found that the allegation of
fraud on the part of the punchaser was substantiated by the evi-
dence adduced by the defendants. He refused, however, to cancel
the sale because the Civil Procedure Code did not allow him to
exercise that power when there was no material irregularity, and
that the fraud practised by the purchaser was no “material
irregularity under the Code.” The defendants appedled to the
District Judge of North Arcot, who dismissed the petition because
they did not prove “any such material irregularity involving on
them substantial loss in the publishing or conducting the sale.”
There was a second appeal to the High Court against the order of
the District Judge. The ground of appeal mainly relied on
was to the effect that the illegal interference of the purchaser and

- the plaintiff’s agent with the bidders, inducing them noto to bid

at the sale, and other persons not to lend money to the defendants
so as to enable them to pay off the debt, wassuch an irregularity
as would vitiate the sale.

The Advocate-General, C. Rimachandra Rdw 84ib and N. R.
Narasimmiah for the Petitioners,

The Court (Kernan, J., and Muttusimi Ayyar, J.) delivered
the following Judginents :—

KERNAN, J.—1t is proved upon the evidence that Akilandaiyar,
the secretary and agent of the plaintiff in the execution (the
Jaghirdar of Arnf), with a view to assist Pulliah, and, in concert
with him, to enable him to purchase (at less than their real
value) the villages set up for sale, prevented at least one person,
an intending bidder, from bidding at the sale. The person so
prevented from bidding was Guruvappa Chetti. Akilandaiyar,
a man of great influence in Arni, represented to the Chetti
(with the object aforesaid) that if he, the Chetti, either bid
against Pulliah with a view to purchase, or if he agreed to lend
the defendant money to pay off the execution-creditor and thus
prevent a sale, he, Guruvappa Chetti, would run the risk of
incurring the displeasure of the jaghird4r, the execution -creditor,
or, to use the language of the Chetti as a witness, “he would
have to become the enemy of the jaghirddr.” By reason of such
acts of Akilandaiyar in collusion with the purchaser, the property

RAv axp
PyrLrian.
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Two questions arise, first, whether it is competent to a Civil Svesax’ Riv

' RA . 1 . B -
Sunm:x R4v put up for sale was sold to the purchaser, Pulliah, at a very low Court, having power to issue execution on a dacree, to refuse to snreives

Snrwivisa price, and the judgment-debtor’s interests were sacrificed to the
R4u axp

Puiiag,  Power and influence of Akilandaiyar, the agent of the execution-

creditor. f

Under these circumstanees a petilion was presented, before
confirmation of the sale, to the Munsif of Arnf (885 of 1877) to
set aside the sale on the ground, amongst others, of the collusion
between the purchaser and Akilandaiyar. The Munsif dismissed
the application and confirmed the sale upon the ground that the
Code did not allow “ cancelment ” of g sale except for material
irregularity and consequent substantial injury,
the Code.

On the facts the Munsif found thus:
the defendants that the purchaser suborne
the nroperty. This statement appears to me to have been borne
out by'the evidence adduced by them, though I am inclined to
doubt it a little seeing that the defendants themselves have
signed the auction sale list of two of the three villages. Again, it
strikes one that it is not possible for one party to suborn most
of the bidders in a case where each party must look to his own
interest, Even if it be true, I seriously doubt whether it would
form a ¢ material irregularity’ in the conduct of the sale, whereby
I think the conduct of the Amin is meant to be looked to.” The
signature of defendant to the list was a mere formal matter
required by the Amin.

An appeal (No. 321 of 1878) was
Judge, who dismissed it on the ground
not establish any irregularity in the

as provided by

“It is contended by
d others in bidding for

presented to the District
that the facts proved did

conduct of the sale, He
was of opinion that, on the facts in evidence, collusion between

the purchaser and Akilandaiyar wag proved, and that the interests
of the defendants were sacrificed to the power and influence of
Akilandaiyar. But he found that there was no evidence that
the Amin was aware of such collusion. He also found that the
sale was regularly conducted and published.

We agree that there was no material irregularity within the
meaning of either the former or the present Code.

The decree was in 1873, and the

procecdings in execution
were begun before Qctober 1877.

confirm a sale in favor of a purchaser who has, by the exercise
of fraud and collusion with.the agent of the execution-creditor

-(though without the credito’s personal knowledge), succeeded in

being declared such purchaser at a depreciated value ? second, if

- 50, does an appeal lie from an order of the Court executing the

decree confirming the sale, or can this Court interfere with the
order confirming the sale? ’ .

On the first question it must be admitted thav there is no
special provision in the Code enabling the Court to refuse, on’ the
ground of fraud, to confirm the sale, such as there is in the.CfLse
of material irregularity. But neither is there any provision
declaring that the Court shall not have such power, Section 257
of the Code of 1859 provided, no doubt, that if no application was
made to set aside the sale on the ground of irregularity, or il the
application was disallowed, the Court shall confirm the sale. Can
it be argued that it is only in cases of irregularity that the Court
may refuse to confirm a sale? The special provision as to irregu-
larity was necessary to give jurisdiction, as the sale, though
irregular, might not be void or even voidable. But the general
rule is that fraud renders any transaction voidable against s
party to the fraud at the election of the party defrauded. There
was therefore no necessity for any special provision in the Code.
* Is it to be held that the Court, though having the knowledge
of the fraud and requested by the party defrauded not to confirm
the sale, is still bound to do so and thus ratify the fraud ?
 The maxim “Frustra legis auxilium queerit qui in legem
committit,” (1}applies.

It has been ruled that Sections 256-7 of Act VIII of 1859 do
not provide remedy in cases of fraud (2), and this is quite clear.
It has been added in some of those cases that the remedy for the
party defrauded is to bring a regular suit. .

It is difficult to see how the defendant in this case could
maintain a suit at law or equity against the purchaser it the
Court, with the knowledge of the fraud and though requested

{1) 2 Hale, P.C., 386. -
(2) Umbika Churn Chuckerbutty v. Dwarkanath Ghose 8 Suth. W.R., 506,

- - 38
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Susnit” R4V by the defendant not to confirm the sale, had done so and thus
Sarvivisa  ratified and sanctioned the fraud in favor of the party guilty of

RAv awp
PuLriag.

it, and when the interests of third parties did not intervene,

Ifregard for the rights of third parties innocent of the fraud
had obliged the Court to confirm the sale, the matter would be
different probably. ‘

Possibly a_party might be able to maintain a suit if he did

not discover the fraud until after the sale was compléte, and if
the matter had not theretofore been brought before the notice of
the Court,

Assuming, however, that such a suit could be maintained,
why should the party defrauded be put to the expense and delay
of such proceeding when the facts are brought to the knowledge
of the Court, and its action requested, before it confirms the
sale? If a Court is powerless in such circumstances not only
to ripress the fraud, but if it is bound to ratify it, « equity and
good conscience "—the leading principle of administration of the
law——are violated, and the proceedings of the Court are wrested
to serve the purpose of oppression and frand.

The powerful and rich man, as in this case, could compel
the weak and poor man to bring a suit (probably to be defeated
in the end) to seek his rights, which ought, in all justice, to have
been decided at once on motion in the original cause. It is a
power inherent in all Courts to prevent its process from being
abused and made use of for the purpose of fraud, '

There is no reason why the same practice should not prevail
in this country, to prevent frand in cases of sale by auction
under the authority of the Court, as prevails in the Courts of
Equity in England and Ireland. Tn those Courts sales by auction
under the authority of the Court require confirmation as in- this
country. In Courts of Common Law, sales by the Sheriffin Eng-
land and Ireland in execution are not confirmed by the Court,
nor ig possession given by the Sheriff or by the Court. The
purchaser is left to bring his ejectment. In Sugden (Ld. St.
Leonards) on Vendors (referring to sales in equity) it is stated
thus : “ Fraud will of course be sufficient ground for opeuning the
biddings.” Therefore if the parties « agree not to bid against
each other,” (then other cases are referred to, all assuming that

the owner of the property is not an assenting party), « in all
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these cases the Court will open the biddings although the report S“B‘?‘;" R

(i.e., report of the sale) has been absolutely confirmed.”

I think, therefore, that the Munsif had jurisdiction to refuse
to confirm the sale in this case on the ground of the fraud
practised by the agent of the execution-creditor and the pur-
chaser. He failed to exercise that jurisdiction, holding that he

. did not possess it. .

On the second point I do not find that such an order, i.e.,
refusing to confirm on the ground of fraud, is made spe.cial.ly
appealable by either Civil Code, and think that the District
Judge had not power to hear the appeal. "

It appears to me that the principle involved in the gquestion
in this case is of much importance to assert both in the interest
of suitors and of the due administration of justice. I think,
therefore, it is necessary to exercise the powers of supervision
vested in the Court, whether under the Act and Cha:rte': or
aunder Section 622 of the Code, and to rveverse the order of
the Munsif and to set aside the order for confirmation of the
sale, and the sale itself, and to direct a resale. The costs of this
appeal and the costs of the motion before t‘he' Munsif, and the
costs of the resale, must be borne by Pulliah. The purchfa,se
money, after deducting the above costs, should be paid to Pulliah
without interest. -

MuTTUsaMI AYYAR, J.—I am also of the same opinion. Upon
the facts found it is clear that one Akilandaiyar, the agent
of the execution-creditor, prevented one Guruvappa. Chetti, in
concert with the purchaser and with a view to favor him,.from
cither bidding at the Court sale or lending money to the :)uflg-
ment-debtor ta pay off the judgment debt and thereby obviating
the necessity for the sale. It appears that the property placed
under attachment was in consequence sold for a price less than
what it might have otherwise fetched. Thus the?re was fraud
upon the policy of the law as to sales by public auction, and there
was also substantial injury sustained from such fraud ; a..nd the
question for decision is whether the sale may be S('at. aside on
the ground of the fraud upon petition and otherwise than on
a regular suit. Itis directed by Section 286, f&ch .X'of 1877,
that sales shall be made by public auction, which isin law a
mode of sale to the highest bidder, neither puffers being employed

Sri'NTVASA
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I}el'e itis a sale without reserve nor persons willing to bid
being prevented from bidding. If material ix-l'eoular?ty is a
ground for annulling a sale, I do notvclearly see Wh; fraud which
shows that the sale was not a bond fide transaction, but a mere
sham, is no ground for annulling it. Whatever doul,ot there may
be as to fraud being a ground of relief on petition when it is a
1.’emote cause_of the sale, or when the purchaser is no party to
it, I think it is a valid ground of relief where it relates to the
mode in which the anction is held and negatives one of the pre-

requ.isites of a bond fide sale by public auction authorized by
Section 286 and the purchaser is a party to it.

PRIVY COUNCIL,

GANESA RATNAMAIYAR anp ormERs
v. GOPALA RATNAMAIYAR axp
SPONDENTS.

(DEFENDANTS) APPELLANTS,
OTHERS (PrLamvrirrs) Re-

[On appeal from the High Court of Judicature at Madras.]

Hindu L 107 —-
induLaw of Adoption—Alleged assent by the sapinda of @ person deceased, to support
adoption by the widow. ,

ad: }:e (:a.pmda of a deceased person gave his child to the widow of the latter to be
- ;)l zerx;up;rm;anc; }(:f an authority which she represented herself to have had
sband. is natural father of the child
ol A ral was the eld i

:;m:hberﬁof :. Jomt. family consisting of himself and his three you:;t;ral:\ritll?:gaizi

the first cousin of the deceased. The three younger broth i ,
validity of the adoption. cihers disputed the

Two Conrts having found agai i .
gainst the existence of an i

. authorit i
gfv?n b),' he.r dcfceased husband, ‘the question remained whethez i; e
ngTng his chl.ld, in the manner in which he haq given it for adopti \ mar'mger
sapinda, and in a position to represent other sapindas of the deoea::e(;.m, o eing :
g , Wag an agsen

by a sapinda to an adoption b i i
y & widow sufficient ¢ ;
absence of an authority from her husband, ° upport her adopting in the

It was decided that under all the circumstances u
applied for by the widow and given by the father
one which had rendered the adoption valid ag agaixz

There was no sufficient evidence to show that
father to give his assent as sapindato an adoptio
not adopt without the sapinda’s assent,

nder which this child had been
the assent of the latter was not
st the brothers.

the widow applied {o the boy’s
n, on the ground that she could

* D, . 3 I
Present :—Sir James W, CovLvILE, Sir Barxgs

e 1 P ¢ i
and Sir Roexrt P. CorLigRr. Facoct, Sir Moxracun E. S,
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Tt was not necessary to determine whether this eapinda could alone have given

GANESA

a valid assent, if it had been given to the widow as ome having no authority from Rarvamarvan
her husband to adopt ; and if it had been given without his mind’s baving been Gon’:‘; RaT-

influenced by other and undue considerations.

CONSOLIDATED appeal frori two decrees of the High Court of
Madras (10th and 27th April 1877), contirming two decrees of
the District Court of Trichinopoly (30th September 1876 and
11th December 1876). ’

The two suits, in which the decrees under appeal were made,
arose out of the same facts, and both involved the question
whether there had been a valid adoption of the appellant, who,
being the child of the eldest of the four sons of Vembdya, de-
ceased, first cousin of Subhariya, deceased, had been adopted to
the latter by his widow. The validity of this adoption, which
was said to be based on the assent of the eldest son, was contested
by the rest of the sons of Vembdya. :

Ratnamaiyar, grandfather of Vembéya, left two sons, Kuppéya
and Anantaya, the former of whom had one son, Vembéya, and
the latter, Anantdya, had two sons (by different wives), Subha-
réya and Nani Ammél.

Subhardya died in 1854, without issue. Nani Ammél left a
daughter, Venkata Lakshmi, who was married to Sémi Aiyar,
the eldest son of her father’s cousin, Verabiya. In 1871 Vembéya
died leaving, besides his son Sémi Aiyar of mature age, three other
sons, then in their minority. Sémi Aiyar became the managing
member of an undivided Hindu family, consisting of the four
sons of VembAya, of the widow of the latter and of Subhardya’s
widow, named Rangamm4l. In November 1873 Rangamm4l
performed the, ceremony of adopting as heir to her deceased
husband, the appellant, Karunabdhi Ganesa Ratnamaiyar, who
was second son of Sémi Aiyar by Venkata Lakshmi. Sémi Aiyar
consented to give the boy for the purpose, and documents, stating
that the adoption was made with a view to temporal and spiritual
benefits and for the continuance of the family, were exchanged.

The eldest of the three younger brothers of S4mi Aiyar was then
more than sixteen years old. In the following year, November
1874, the three brothers commenced ‘a guit for partition of the
family property, claiming three-fourths of it as their shares.
They charged, amongst other acts against S&mi Aiyar, that he

NAMAIYAR,
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| [ ] therefore find that the adoption of first defendant, Sémi Aiyar’s RAS«TLT& =
Rm(-?vf:alisf;,m had fraudulently given his son to Rangammél to be adopted to son, is illegal, on the ground of consanguinity.” GoriLa Rat-
o Subharéya. In a second suit the same allegation was made, and
Gor£ra Rat-

The High Court, concurring in the finding of the District Court ~xamarvar.
~awmarvar. $he defence being that the adoption of Ganesa was valid, it

remained the question whether he had been duly adopted.

The District Judge of Trichinopoly decreed in favor of the
- plaintiffs holding the adoption to be invalid. On the evidence

he found that the authority to adopt asserted by Rangammil to -

have been given to her by Subhardya never was given. He
was of opinion that the want of such an authority would have
been sufficiently supplied by the assent of Sémi Ajyar if the boy
could bave been lawfully adopted. He beld, however, that the

boy, being the son of a sister’s daughter, could not lawfully be
adopted.

The grounds of his decision were the following :—

‘“.The rule laid down by Manu is that a8 woman not within the
sixth degree is eligible, but I am not aware of any text which author-
ises the marriage of a Brahmin with a sapinda, and I think it
unnecessary to cite authorities to show that Venkata, Lakshmi Amm4l
is her unecle’s (Subhardya’s) sapinda. Finding then that Subhardya
could not have married the mother of the adopted boy, it follows
from the judgments of the Madrag High Court in Narasammdl v.
Balardma Charlu (1) and in Jivani Bhag v. Jivu Bhai (2) that the adop-
tion is prohibited, and that the prohibition is a logical deduction from
the very nature of the subject to which it applies. The whole theory
of adoption being the complete change of paternity, the son is to
be considered as one actually begotten by the adopted father.

* There has been an attempt made to show that a custom prevails
here having the force of law which legalises such marriages, but the
evidence goes only so far as to show that, as a matter of fact, some
Brabmins do contract such marriages. The evidence given by the
experts, Annu Sastri and Appaviya Sastri, distinctly shows that, in
their opinion, such marriages are a violation of the law, and I do not
find anything in the case which will take it out of the concluding words
of the judgment in Jivani Bhai v. Jivu Bhag (3): “In this case it will be

found to'amount simply to an allegation that people do that which the
law has forbidden.’ :

{1) 1 Mad. H. C. Reps., 420,
(2) 2 Mad. H. C. Reps., 462,
(3) 2 Mad. H. C. Reps,, gt p. 468.

that there had been no authority to adopt gi.ven by Subharaya.,
to Rangammal, concluded also that the adoptixon of Karunabdhi
was invalid, though for a déﬂ'erent reason, viz., that th_e asst?nt
of the sapindas had not been effectively given. On ‘thls point
the judgment of the High Court was as follows:—

¢ There is'liftle, if any, satisfactory evidence to show that an
authorisation was sought as from a kinsman having full power to
grant or withhold permission.

« 84mi Atyar, himgelf & man of mature age, had, si'nce his father's
death, managed the family property for himself a,fxd his brothers, one
of whom, Rédma Ratnam, attained his majority in JuI}e 1874, Wc
think it is shown that in the course of the year 1873, if not‘ earlier,
differences occurred between himself and the widow Lakshml‘Am'mail
and her son Réma Ratnam, particularly with resPect to the village of
Erikkolam, and a claim thereto made by this defend?nt. .Th.ese
differences, and the approach of his brother Réma Ratnan'lfs majority,

ight be supposed not unlikely to affect the secure position .he had
mi rto held. On the other hand the contemplated adoption by
;:n;ammél would deprive his brothers of a great portic.)n ?f the
estate, to the benefit of his own infant son, during whose minority he
bimself would have the advantage of management.

« Bearing in mind these facts, it is important to observe tl.le pro-
vigions of the two writings executed by Ra,ng&mmé',l and Sdmi 'Ax).far
immediately after the adoption. It is clear that, in t?xe prepalatzg
of these writings, and, indced, in the whole p'roceedm.gs coglne;;: 7
with the adoption, the mover was Sdmi Aiyar hstelf., a‘1deti. yh an-
gammél’s son-irf-law, Rémasémi Aiyan, and we think it is a s;)t; own
¢hat Lakshmi Ammé4l and her children were not made aware o em

« By one of these papers, dated 9th November 1873, a.fterfrecxt:;xg
that Rangammal had authority from her husband, as wcllhas x:gm 10
kinsmen, and that she had that day made the adoption, thc wi ow' is
made to say, ¢ as the child is a minor, and as you are, 8s td e. managxlx:lg
momber of the joint family, looking after the movablelslmth lmmc;va ;
properties, &c., you shall, as guardian, look after: fa o'dre(i; l.an !
porsonal propertics until he attains proper age, a..nd a tcr\Yax s deliver
the same immediately, with an account shovivm?v the m?ome.s a,rllld
expenses concerning him. Till then the registries standing in the

>
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name of my husband and in that of your father should not be trans.
ferred. My adopted son has nothing to do with the village of Erik-
kolam, in the taluk of Musiri, which you obtained, the same heing the
acquisition of your maternal grandfather.’

by S&mi Aiyar states the adoption with the
his cousins, and provides that he, as gnardian,
agreement executed by you, shall looks

The other paper signed
consent of himself and
‘and according to the

after, as guardian, all real and
personal properties also due to the share of your child, and deliver

them as soon as your adopted son attaing proper age.’

“The terms of these documents, taken with the previous facts,
appear to us to indicate in no doubtful way that the interests of the

living, and especially of Sami Aiyar himself, rather than any spiritual

benefits to the deéea.sed, were the motives in operation. There is not

a trace of the transaction being one of the kind contemplated in the
passage of the recent jundgment of the Privy Couneil (Vellanki

Venkata Krishna Rao v, Venkatardma Lakshmi Narsayya (1) ) which
exp‘lain(s what kind of agsent by sapindasg is requisite forg valid adop-
tion. Tt is there said by their Lordships, after observing that it would
be very dangerous to introduce into the o
tion nice questions as to the particular mot;
the widow, that there should be ¢
of the sapindas as should be suffi
the adoption was made by the wid
motives, or in orderto defea the i

such proof of assent on the part
cient to support the inference that
ow, not from capricious or corrupt
nterest of thisor that sapinda, but

“ We find in this cage no reagon
consideration. The authority put fo
to nse 20 years after the death of the

the estatc meanwhile having been held by Vembiya and sinee his
death by his sons as apparent owners, If by adoption a son has
f:ome into being, it is our duty to recognize hig existence, notwithstand-
ing this devolution of the property, and the confugion that may arise
from long delay on the part of the widow ang reversionersg,
cfmceive that the Court, before establishing such an adoption, is en-
titled to require from those who rely upon it, clear proof, which,is not

not from interested motives of
affirmance of the decrec of the

to suppose there wag any such

rward is one which jt ig sought

person to be be(neﬁted thereby,

e

1 Mad., 174.

MER4LA LS. ¢, 1L L, R,
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District Court, we are not called upon to enter into a fu¥ considera-
tion of the arguments and authorities relied on in suppor"t of those
reasons of appeal which maintain the validity of the adopFlon‘ by .the
defendant, Rangammé4l, of the son of Sémi Aiyar, noththstf'mdmg
the relationship existing betwben the mother of the adopted child and
Subhardya, the adoptive father.” ‘

On this last point, howeVer, the High Court erecorded its
reasons for differing from the District Court as follows :—

The District Judge, relying upon the rule that 2 man (a
Brahmin) cannot adopt one whose mother he cou’ld no.t hav.e
lawfully married, held that the marviage of Subharaya with .hxs
sister’s daughter would have been prohibite.d, and the adoption
consequently invalid, Neither here nor in ' the Court below
has the rule above stated been disputed. But it ha,s. been argued
that by law or usage such a marriage is permitted in the part of
India where this adoption took place. In our view of tl:e law,
it becomes needless to consider the evidence offered in sup]?on't of
the alleged usage. We may, however, observe that the evidence

of the two persons called experts can in no view properly be

considered in determining the question of Hindu. law afparb from
the usage ; for the Court is bound to take judicial notice ot: the
law and to declare it without such aid. The rule of the Hl'ndu
Law, which is relied on by the Court below, is thus stat.e‘ad m' a
work of authority (West and Buhler, page 141, citing Yx‘]na.n‘es-
vara) “ He should marry a girl who is non-sapinda with him-
self.” Recognizing this rule, which has not indeed 'been ques-
tioned, the Court adds “I think it unnecessary to cite authm"-
ities to show that Venkata Lakshmi Ammél is her uncle’s
sapinda.” Now it is admitted that in the Brahminical caste, to
which the parties belong, a man may not adopt a boy who.se
mother he might not have married. The rule :appears ’to be in
respect of marriage that a man may not marry his fathe.r s or his
mother's sapinda. * She who is not also of the same pindam a8
the fnother, and who is not also of the same gotra as the father, is
to be preferred among the twice-born in marriage.” Menu, Ch.
IIL, V. 5. Yijhavalkya distinetly says, “ Sht? must not be a
sapinda, nor of the same gotra.” The quest@x, therefore,. is
whether a man’s sister’s daughter is his sapinda. According
to the interpretation generally received at the prese;:)t day, the
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sapindas are those who are qualified by their relationship to
present (or receive) the offering of the rice ball, or funeral cake.
These are the father, grandfather, and so on to the 6th person
above the person in question, and to the six below him, all in the
direct male line of descent. Including the person in question,

- there are seven degrees above, and the same below. The wife,

daughters and daughters’ sons, and the paternal grandmother

-are also sapindas. The reckoning of descent for sapindaship

must, as we understand, be in the direct male line, even when

‘the person, to whom the relationship is traced, is a woman. But

all sapindas belong to one and the same gotra, and a woman
married by one cf the approved forms now in use, such as the
one used in the case of the half-sister of Subhardya, enters the
gotra of her husband and ceases to be g sapinda of her father,

In bur view, therefore, Venkata Lakshmi Amma4), the mother
of the adopted child, was a non-sapinda, and, therefore, a person
with whom Subhariya might have intermarried.

For the Appellants : Mr. J. D. Mayne.
For the Respondents : Mr. J. I Leith, Q.c., and Mr.R. V. Doyne.

For the appellants it was maintained that the kind of assent
by sapindas to support an adoption by a widow had been mis-
apprehended by the High Court. Provided that the assent of
the sapinda had not heen corruptly given—a point on which no
issue had been fixed in the Court of first instance—the assent had
been efectively given. Fraud apart, it mattered not if the
sapinda’s motives in giving his assent had regarded interests
other than the spiritual benefit of the deceased, and had regarded
his own interests, or his child’s. Nor were the widow’s motives
to be considered, provided that she had obeyed the directions of
the law. Setting aside, then, the question of mala fides, there
were the following sufficient reasons for holding the adoption to
be valid. That the assent was effectively given by the proper
person, the manager of the joint family estate ; that the adopted
boy was legally suitable, he being the male sapinda nearest to
the deceased, and not being disqualified by consanguinity between
the latter and the boy’s wother; the length of time that had

elapsed, after the death of the deceased, before the adoption took
place was not an insuperable objection.
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On the last of the above propositions the following authorities
X red to :—
Well;jief;yankatmv Anandrav Nibalkar v. Jayavantrav M, Ra.alm-
dive (1); Sir E. H. East’s Notes, X (2) 3 Bhasker I?acha]z, v
Narro Ragonath (3); and Sri Brijbhookanjee Maharaj v. 8ri
: jeec Maharaj(4).
GO;: osll(::)ifzg of the ﬁl‘stjérz)f)osition, the extension of the Widov.v’s
wer in Southern India to adopt in the absence of authont;y
P_O n by her husband, was traced to its sotirces; angd Strange’s
%g::du };‘aw, Chapter IV, referring to the Dattaka Chandrika,
Section 1, verse 32: The Collector of Madu;ra, v. Mzﬂftu Rama-
linga Sathupathy (5) ; Sri Raghunadha v. Sri Brozo Kishoro (6) ;
anc.l Raja Venllanki Venkata Krishna Rao v. Venkata Lakhsmi
ere cited.

N(;.;:yv?{f?df)g v}:ad to consult the head of the family who was
held capable, by the Hindu Law, of a th.oughtfulness of' wl:lc.h
idow herself was supposed to be incapable. And appli-

the‘ . made to him, not that the assent of all the members
e :‘Vﬂ'sil who were interested in the estate might be secured,
of t‘Jhel a:;az a sound discretion might be exercised. In this case
}le:: :,Is]sZnt of the actual head of the *“stirps” had been asked and
Obtamed: tain the. suitableness of this boy, it was pointed out,
N ma'mstion whether there was a positive prohibition by law
o the‘(fiue tion of a boy whose mother the adoptive father could
of the » oxfmrried that such a })i‘ohibibion was not expressly and
n?t haJved clared i’n the Shastras, which laid down that a Brahman
dl}'GCtly teado t the son of a daughter, or asister. Reference was
might noSbra g ¢’s Hindu Law, Chapter 1V, Division 2 ; Dattaka
‘.“‘?de - Sec;]igon 11, paragraphs 28 et seq. ; Sutherland’s SyflOpSiS,
Mlmgn;?:d If it were. admitted that Venkata Lakshmi, and
He;:h ré a: being within five degrees, were within.the degrees
fvl‘:thi?l vfh;ch marriage was forbidden, still the rule in regard to

(1) 4 Bom. H. C. Reps., A. C., 191.

2) 2 Morley’s Dig., 18.

23; Sel. Cas. Sadr Diwani Adalat, Bom.

{4) 1 Borrodaile (Ed.of 1825), 197, 198.

5) 12 Moo. L.A., 397.

E;; T.R.,3 LA, 155: §. C,LLR., 1 Mad, 69.
() LR,+LA, 1: 8. C, LLR, } Mad.,h 171,
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the adoption of the child of a female sapinda was not strictly
observed, and its application to sapindas so far off from one
another as those in question was most doubtful. On such a point
local custom must have weight, and it permitted such adoptions.

In regard to the whole case, upon the facts, it was argued that
there was no just and necessary inference of mala fides. - Such a
state of things should be affirmatively made out. On this part
of the case Lord Brougham’s observations in Moti Lal Opadhiye
v. Jagharnath Gurg (1) were referred to.

For the respondents it was argued that on a right construction
of the evidence the assent of Sémi Aiyar was given, according
to the case which it was sought to establish, to an ad(’)ption purt:
porting to be made by Rangammsl in pursuance of an alleged
authority from her husband, and was not given to an adopt?on
intended to be supported by that assent itself, and the assent of
the;other sapindas through him. If, however, the assent of the
S{Lplr.lda? was resorted to in order to support this adoption, then
Sémi Aiyar’s conduct had annulled his representative cha,racter
and had prevented his alleged assent from being an assent on the,
part of the family. That conduct was acquisition for himself,
shown.by the reservations in the documents of adoption ami b):
t1‘1e evidence. The age of the next brother, moreover ;'endered
him capable of taking part in the assent had it been du’l 7 given

On 'the law relating to the kind of assent required bo)sngwh a,;l
adoption reference was made to the cases noted and to the
Vyavahara Maylkha, translated by Borrodaile ,Cha pter IV
Scction V, verse 17 ; Stokes’ Edition, 1865, pp- 63, G4 1 ’

On the question whether Subhardya and Ven’kat;x, Lakshmi
were within the degrees within which affinity precluded m(ar:'n:rl(:
reference was made to Manu, translated by Sir \‘V o
Chapter II1, verse 5.

At the e si ; i ips’ j
A delive::;lg;lon of the argument their Lordships’ judgment

. SI.R BarNEs PeAcOCK.—The validity of the adoption in ques-
tl(.m in this appeal is disputed upon several grounds : first tha(j; the
widow of Subhardya had no authority from her husband f:o adopt ;
secondly, that she had not got the assent of the sapindas‘ to {)he,

illiam Jones,

(1) 1 Moo, LA, 1,
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adoption ; and, lastly, that Subhardya, her ‘deceased husband,
could not have married the mother of the adepted boy, that is,
his half-sister’s daughter, and, consequently, that the adoption of
that child was invalid. . '

Both Courts found that the widow had no authority from
her husband to adopt, and their Lordships will not disturb that
finding. The first Court held that Subhardya could not legally
have married his sister’s daughter, but the High Court entertained
a different opinion upon that point. It is unnecessary for their
Lordships to express any opinion upon it, and they therefore
abstain from doing so; but, at the same time, they feel bound to
say that they are not satisfied with the reasons which the learned
Judges of the High Court have given for holding that Subharaya
could have married the mother of the boy, she being the daughter
of his own half-sister.

The case turns upon the question of the assent which was given
by Sémi Aiyar to the widow to adopt. Their Lordships do not
consider it necessary to give any express opinion as to whether
S&mi Aiyar could alone have given a valid assent if it had been
given to her as a widow having no authoriry from her husband
to adopt, and had been given without his mind’s having been
influenced by other and undue considerations, because their
Lordships are of opinion that, looking to the circumstances of the
case, there is no sufficient evidence to show that the widow
applied to Sami Aiyar to give his assent to an adoption to be
made by her without the authority of her husband, but rather
that she applied to him to give his son to be adopted by her
under an authority which she had from her husband. ~The
Judges of the High Court expressly say :

« But if we endeavour to ascertain whether Rangammél, as a widow
not having authority from her husband, sought for and obtained his
kinsman’s authority to adopt a son to him, the evidence appears to
give no certain answer. According to geveral of the witnesses, the
widow spoke and acted as one alrcady possessed of authority from her
husband which she was about to execute, and consent was asked to its
exceution in favour of Karunabdhi Ganesa Ratnam Aiyar. There is
little, if any, satisfactory evidence to show that an authorisation was
sought as from a kinsman having full power to grant or withhold

permission.”
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Their Lordships are of opinion that that remark was well
founded, and that'there is no evidence to show that the widow
applied to Sémi Aiyar to give his assent to her adopting because
she could not adopt without his consent; but that the evidence
shows she applied to him to give her his child in order that she
might adopt him in pursuance of an authority which she had
from her husband, which she represented herself to possess.

It is said that, although it is alleged in the widow’s part of the
agreement that she wished to adopt a son in pursuance of a per-
mission given to her by her husband, there is no such statement
as that in the agreement executed by S4mi Aiyar ; but when the
agreement of S&mi Aiyar is looked at, he expressly refers to the
agreement which had been signed by the widow ; hesays, “1, as
guardian, shall, according to the agreement executed by you, &c.”
Therefore he refers tothe agreement which is said to have been
executed by the widow, and adopts the statements made in it ;
namely, that she was proposing to adopt a son in pursuance of a
permission given by her husband. The application to S4mi
Alyar was not togive his consent to an adoption which the widow
could not make without the assent of the sapindas, but it was an
application to give his son to be adopted in conformity with an
authority which she had received from her husband.

But, independently of that, it appears that S¢mi Aiyar’s mind
must have been influenced by the arrangement which he made
with the widow. Sémi Aiyar does not give his consent to an
adoption merely, but he stipulates with the widow that if she
adopt he is to become the guardian of the child. He says :—

“1, as guardian, shall, according to the agrecment executed by you,
look after all the real and personal properties due therein to the share
of your child, and deliver them as soon ag your adopted son attains
proper age.” The widow also says :—* And whereas the said child is
a minor, and you, as the managing member of the joint family,
looking after all the movable and immovable properties, &c., you,
as guardian, shall look after all the real and personal properties due
therein to the share of my said child until he attaing proper age,

and then deliver the same to him with an account of incomes
expensos.”’ .

are

and

In the absence of an adoption, S4inj Aiyar would h

n th ave been
entitled upon partition to only one-fourth

of the property—he

~™~
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being a member of a joint family with his brothers,—and his
brothers would have been entitled to the other three-fourths ; but
if a valid adoption should be effected, the adopted son of Subba-
riya would become entitled to half the property, viz., the half
share which belonged to the deceased husband of the widow ; and
the brothers, instead of each being entitled to one-fourth, would
be only entitled to an eighth. Simi Aiyar himself would, of
course, lose a portion of the share, which would pass to the
adopted son ; but then he stipulated that he should remain guar-
dian of the adopted son, 'so that until he should attain his full
age no partition between himself and the adopted son could have
been enforced, because he was the guardian; the widow could not
have asked for a partition in the name of her son, because he had
stipulated that Simi Aiyar should be his guardian. Thfa conse-
quence was that by the arrangement made with the widow he
really got during the minority the management of, and.‘i:,he
interest in as a member of the joint family (which, if a partition
with his brothers should take place, would consist of himself .and
the adopted son), five-eighths of the estate. The brothers might
have separated, but still the infant who was t?dopted fzould .not
have separated from Sémi Aiyar without bringing a ant agamst
the latter for a partition; and to such a suit the guardxanslﬂnp for
which S4mi Aiyarthad stipulated as part of the consideration for
giving his consent to the adoption would have presented excep-

tional obstacles.

There is another matter by which his mind was probably
influenced. It is stipulated in the deed that “my adopted son

GANESA
RATNAMAIYAR
v.
Gorira Rat-
NAMAIYAR.

has nothing to do with the village of Erikkolam in the taluk of

Musiri obtained by you, the same being the a.cqlfisition of your
maternal grandfather.” By reason of this stipulation the a:dopted
son was to take no interest in that portion of the esta.fae which was
then claimed by Sami as his separate property, but 1s now found
to be a portion of the joint family property.

Their Lordships, looking at all the circumstances under which
the assent was given, are of opinion that the %.xssent was ‘not one
which rendered the adoption valid and binding as agalflst the
brothers; and their Lordships will therefore humbly advise Her
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R“(iﬁﬁi o Majesty that the decision of the High Court be affirmed, and that
“ o N the appellants pay the costs of this appeal.
wamarean. Solicitors for the Appellant : Messts. Gregory, Roweliffes, and
Rawle, .
Solicitors for the Respondents: Messrs, Burton, Yeates, and
Hart,
APPELLATE CIVIL.
Before Mr, Justice Kernan and My, Justice Muttusdmi Ayyar.
31;:-%?1054. PERU NAYAR (Drrenant) Aererrant » AYY APPAN NAYAR

{PLAINTIFF) REsponpiyr. *

Anandravan—©Separate muinterance,

Though the general rule is that an Anandravan canno

t have separat infe
nanee, there are exceptions to that rale. © Sepute mainte

Tuis sui.t, was brought for maintenance que for three months
from Chingom 1053 (Angust—September 1878). The defendant
was Karanavan of the thrawad, and the plaintiff, as Anandravan,
complained that the defendant refused to give him maintenance.
Thc': defendant denied the Plaintiff's right to sue for separate
maintenance and the ability of the tdrawsd p;opeyty to bear the

ch‘arge of separate maintenance and pleaded that plaintiff had
failed to act up to the terms of a family kargr

separation from the t4rawdd house, while he (plaintitt) had given

to the tdrawad his self-acquired )
properties ;] ﬁc . . d
a goed part of the family debis, d and had discharge

The Appellate Cour

» Seco.nd Appral No. 593 of 1879
Subordinate J vdge of South Malgha
the District Munaif of Kootnad,

against the decree of C. R

r, dated 19th July 1879, reversing the decree of
dated 198 Mayeh 1879
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Karanavan. That while a bare pittance would discourage sepa-
rate residence and maintenance, a slight charge apon the térawéd
property to be made good by the Karanavan would induce him
to restore the discontented Anandravan. _ ' .

The decree of the Court of First Instance was reversed and the
plaintiff allowed maintenance for the time claimed at the rate of
Rupees 2 per mensem. ' :

Against this decree the defendant appealed on the ground that
it wag & well established rule of Malabar law that an Ausndravan
cannot claim maintenance separate from his tévawéd.

Me. Lascelles for the Appellant,

P. V. Rangacharier for the Respondent,.

The Court delivered the following
. JUDGMENT :—We cannot say that the District Judge is wrong.
Maintenance is provided by the kardr. Though the general rule
is that an Anandravan cannot have separate maintenance, there
may be rare exceptions, and this case the Judge has found is
one as the Karanavan has been the cause of quarrels which
necessitated the plaintiff leaving the family house. The mainte-
nance granted is intended to discourage such applications, viz.,
Rupees 2 per mensem.

We dismiss the second appeal with costs.

Appeal dismisseds

APPELLATE CIVIL.

Before Mr. Justice Kindersley and Mr. Justice Muttusduni A%;ycm-..

VENKATASUBBARAMAYYA (PLAINTIFF), APPELLANT
v. SURAYYA (2xp DrrEnvant), REsPONDENT.*

Suit to recover office of Kornam~ Limitation.

The plaintifi’s adoptive father was dismissod from the office of karnam on the 4th
of April 1862 and the plaintiff, was appointed in his stead on the 29th April 1865,
On the 25th September 1865 the plaintiff was dismissed snd the second defendant
sppointed. The present suit for recovery of the office and land attached was filed
on 21st september 1877,

* Second Appeal No. 337 of 1880 against the decree of J. Kelsall, Acting District
Judge of Godivari, dated 22nd November 1879, reversing the decree of the District
Munsif's Court of Rajehmundry, dated 6th September 1878.
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Held on the authorily of Tammirazu Rdmazogi v. Pantina Narsiah (1) that the

suit was barred, not having been brought within six years from the 25th September
1865.

Maharana Fattehsangji Jasivatsangji v. Dessai Kalleanraiji I{ekumutrai}'i (2)
discussed. . .
THIS was a suit for the recovery of the office of karnam in a
zemindéri village and of the land attached to that office. The

second defendant pleaded that the suit was barred by limitation. ’

The Distriet Munsif holding that the suit was not barred, gave
a decree in favor of the plaintiff,

On appeal the District Judge, on the authority of Tammirazu
Rimazogi v. Pantina Narsiah (1) reversed the decree of the
Lower Court. .

The plaintiff presented a second appeal on the ground that the
suit was not barred.

Mr. Johnstone for the Appellant

P. V. Bangacharry for the Respondent.

The facts of the case fully appear from the Jjudgment,

JUDGMENT :—This suit was brought to recover the office of
karnam of the village of J engamareddygudiem, and for possession
of the Inam lands attached to the office and for further produce.

The District Munsif decreed the office and lands to the
plaintiff.

The second defendant, who was in possession, had pleaded that
the suit was barred by the Act for the limitation of suits, He
appealed against the decree of the District Munsif, and the
District Judge, upon the authority of Tammirazu Romazogt v.
Pantina Narsiah, (1) held that the suit not having been brought
within six years of the 25th September 1865 was barred by Clause

16, Schedule 1, of Act XIV of 1859. The question is whether the
suit is so barred.

The facts are that the plaintiff’s father was dismissed from the
office of karnam on the 4th April 1862, because he was suspected
of having been concernéd in hushing up a murder. His adopted
son, the present plaintiff, was appointed, instead of his father, on
the 29th April 1865. Afterwards, the Head Assistant Collector,
acting under the Court of Wards, dismissed the plaintiff from the

(1) 6 Mad. H.C. Rep., 301.
(2) LR 11nd. Ap., 34,
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office, simply because his father had been suspected of hushing Vevxarasvs-

up a murder. That dismissal took place on the 25th September
1865, when the defendant was appointed instead of the plaintiff,
and this suit was brought within twelve, but not within six, years
from that date.

Madras Regulation XXIX of 1802, Section 5, provides.tha.t (in
a perma,nently-settled district) karnams shall not be dismissed

from their offices, except by the sentence of a Court of Judicature,

In the case of Tammirazu Rimazogi v. Pantina Narsiak (1)
on which the District Judge relies, it was held that the right to
the land being only a secondary claim in the suit, and dependeflt
upon the plaintiff’s title to the office of karnam, the lapse of six
years from the time of the alleged ouster by the defendant was

* fatal to the suit. We do not think that that decision has been

overruled by that of the Judicial Committee of Ehe.Privy .Coumj*i'l.
in Maharana Fattehsangji Tasivatsangji v. Dessai Kallianraiji
Hekumutraiji (2). That decision was on appeal from a de‘cree
of the H}gh Court at Bombay, and the Jud}cial Committee
noticed two decisions of that Court in which it had been held,
upon the authority -of certain texts of Hindu law, that an }}ere-
ditary office was classed as immovable property ; and that, inas-
much as the term immovable property ” was n‘ot defined l?y the
Act, it must, when the question concerns the rights of %Imdus,
be taken to include whatever the Hindu law claf;sed as immov-
able, although not such in the ordinary acceptz.xtlf.)n of t}le word,
To the application of this rule within proper limits 'thel.r Lord-
ships saw no objection. The question must,.thfay said, in every
case be whether the subject of the suit' is in the nature of
jmmovable property, or of an interest in 1mmova.ble propefty ;
and if its nature and quality could only be deterrfuned by Hindu
law and usage, the Hindu law might properly be invoked for that
puIrl}]m:}f; case before their Lordships, however, whiclf was a suit
to recover what is known in Bombay as’ & toda giras haq, the
question whether that was immovable property Wi; not to be
determined by Hindu law, because it was sometx' es held by
Muhammadans and might be held by Parsees or Christians, And

(1) 6 Mad. H.C. Rep., 301.
(2) L.R., 1 Ind. Ap., 34.
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their Lordshi ini
thelr ::Z;?;:;pi- z}ere of opinion that the applicability of parti-
i pectior of the general stia.tute of limitations must be deter-
poned b ¢ nature of .the thing sued for, and not by the status
Vs;ec .aract,er, or religion of the parties to the suit. ’
The p:;:ex;:t now concerned with the nature of a toda giras haq.
oy s Ic:fxe relates t';o the office of karnam, or village
oo .usa 1s‘an office in no way connected with the Hindu
s Hindge§ ,fa,nd, although it hasalmost invariably been
theie oot usf 0 the. acc.ounta,nt caste, that is merely due to
boog Tt bq or ‘th(? <.iutles. There is nothing to prevent its
S e y & Christian or a Muhammadan. Therefore, we
ason why the expression * ’
th'e present case should be construed
Hlndl:l texts. The case of Tammira
gVao~szah (1) was ot noticed by the J N
Judgment just quoted, and certain] N
are therefore bound to follow it o
decree of the District Judee rr;us
appeal dismissed with cost:.

immovable property ” in
by the light of ancient
w Ramazogi v. Pantina
dicial Committee in their
t was not overruled. We
We, therefore, think that the
t be affirmed and this second

Appeal dismissed.

PRIVY COUNCIL,

PE '
DDA RAMAPPA (Derexvant), v, BANGARI SESHAMMA

(PLAINTIFF).

0 .
[On appeal from the High Court of Judicature at Madras.]

L
H nd; % £ tibl, A ¢ thers
f g 8 f f
wmaw law o suceesdon o an tmpartible in eritance amon, ons of di erent mo

N Primogeniture, o
principles on which is founded
. ed the J i
Swana”tﬁu Perumal dmmdl (2) as to the sudgment o o ——
apply \.mth equal force whether the fir
of '; wife afterwards married
he text of ;
Manu, chap. ix, v. 125, distinetly shows that among b £
sons born O

wives equal in their ¢l .
. ags, and with e
ority in right of the mot out any other distinetion,

uccegsi ; oy et
ot born CCQS§\on to an impartible inheritance
1 son is born of & first married wife or

het. Iz v. there can be no seni-
7V 122 of the same chapter the words < but of

SI)PG Mad*H.C. Rep., 301
‘ resent :—Sir J. W. ' i I
() 14 Moo, T4 grg, "% B M. . Swrrw, and Sir R. P. Cortrme.
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a lower class,” added.by the gloss of Cuiluca Bhatta (1), are to be read as correctly

inserted in the text.
Two wives of a Poligér of an impartible polliam having died before his marriage

with a third and fourth wife it was contended that the third being in the position
of a first married or * royal” wife, her son was entitled to succeed o his father
in preference to an elder son born of the fourth. Heid that the elder son, though
bora of the fourth wife, was entitled by primogeniture under the rule above referred

to, and that it was, accordingly, immaterial to consider whether or not this third
wife was in the position of a first maryied wife. What might be the effect of
one wife being * of a lower elass’” than another was not ifn question.

AvppuaL from a decree of the High Court of Madras (8th Novem-
ber 1877,) affirming & decree of the District Judge of North
Arcot (29th March 1877).

The question raised by this appeal related to the right’ of suc-
cession as between the two surviving sons of Rémaddsappa, the
deceased Poligr of the Bangari Polliam in Chittdr, North Arcot,
a polliam in the nature of a réj and impartible. Rémad4sappa
lefs three sons, viz., Bangari Séshamma, his eldest, who had
brought this suit and was now the respondent, born of his wife
Venkatamma ; and by another wife Subbamma, whorh he married
before Venkatamma, he left two other sons, viz., Chandrashek-

hara, who died before these proceedings, and Pedda Rémappa,

the present appellant.

On the deathof Rémadésappa in 1866 Chandrashekhara obtained
possession
1876, Pedda Rémappa succeeded him. Bangari Seshamma then
brought the suit which gave rise to this appeal, claiming the
polliam in right of primogeniture. The defence of Pedda
Réamappa was that, by the custom of the family, the sons of the
«« Pattabistri” or « Peddabérigu,” the first or “ royal’’ wife of
Rémadésappa, were successively entitled to the polliam in prefer-
ence to the elder son born of a junior wife. Tt was also alleged
that Rémadésappa at the time of his marriage with Subbamma bad
promised that, according to this custom, her offspring should be
his successor.

The District Judge having found, on the facts, against the
alleged custor'and arrangement, on which the defence rested,
decreed the claim of Bangari Seshamma on the ground that, by

(1) Manava Dharma Séstra, or the Institutes of Manv, according t¢ the gloss of

Culluca Bhatta, translated by Sir William Jones.
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Peppa
RiAmarra
v.
BanGARr:

SE'sHAMMA.

288 THE INDIAN LAW REPORTS. [VOL. II.

the general law, he was entitled i
appeal, was affirmed by the High ézu?t(.ler o i decree, on

Mr. J. F. Lei
Appeua-fnf Leith, .o, and Mr. F'. H, Bowring appeared for the

Mr. J. D. Mayne for the Respondent,

'On the law relating to the order of succession amon b
different wives, the case for the appellant was ar . s; "
reference was ma}de to the following :— Many translatil;e 1; an'd
W. Jones, Chapter IX, vv. 122, 125 and, 126; Colebry ?clr
legessxt, 1'300k V, Chaptér I, Section II, v, 45 C’ole%}mok% 1(?):;0?;

s ect.lf)n 11, V. 51 ; Raghoonath v. Hurribur 1) ; B;mfa
:;. Malgjirao (2); Rémalakshmi Ammdl v. Sivana;tha I]’ 'ngmo
ethurfzya'r (3) ; Mayne, Hindu Law and Usage, Sect; !

T.helr Lordships’ Judgment was delivered %); eeton 461
broS;; hl\é[(;NTAI;}UE E: Suira.—This appeal arises in an actio

y Bangari Seshamma against his half-brother P .
Ramappa, to recover possession of the important pollia;rof ;dda'
an-

garl. Several points, which resulted in issues in the Court
ourts

below, have been disposed of in a manner whi
o . which does not ren
quex;i;l;e v:;i}glec:o n(;f hz;;pzzlé The f(a;cts which relate to (til:
n argued before their i
i o R i Pl of i
veral centuries i i i
:lelinuztzzlil;nec: by the Government, anq ha(;e;elel; f;:tof::lﬂty:), hlfad
oo mi r;rns on tha? resumption and restoration. R e
- L'ed four wives; the first two wives di | withont
1ssuef before his marriage with hig third and f o le’d, mthout
n{arrlage with Subbamma, his third wife, and Ol}:;h o The
h{s fourth wife, took place on the same’da W‘;‘h Veﬂ'katamma.
zlri]g;ute ;ll:at the marriage with Subbamma Zv.as prie()lf illls no'w o
me. e appellant, Pedda Ramappa,, is the ’ Pomt' o
wife ; the respondent, Seshamma, is the son of :1(])11 o, third
Venkatamma, but was born before his halfh t!? o e
Ramappa had an elder brother of the whole blrod Cheoappa
hara, also junior to Seshamma, who, upon hi s sk

is father’s death in

1866, was put by the Government into Ppossession of the polli
olliam,

gl) 7 8.D.A. Rep,, 126 (146)
2) § Bom. H.C. Reps. A.O:)
(3) 14 Moo, L4, g70, | 7 161
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He died in the year 1876, having retained possession during
his lifetime. Upon his death, Ramappa, the‘appellant, was put
into possession, and thereupon the present action was brought
by Seshamma. It is only necessary to mention Chandrasekhara
in order to account for the possession between the death of
Ramadasappa, the father, and the bringing of the action. If
is conceded that this possestion is not material to,the question
which arises in this case, that question being whether the respon-
dent, who was the first-born son of Ramadasappa, though by
the fourth wife, is entitled to succeed to the father’s estate in
preference to the appellant, who was born afterwards, his mother
being the third and senior wife, and being, it was contended, in
the same position as a first married wife, by reason of the two

former wives having died before her marriage. ‘
The general question as to the right of succession in the case
of sons born of different wives was decided by this Committee in
the case of Rdmalakshmi Ammdl v. Sivanantha Perumal Sethu-
rayar (1). It was there held that the elder born son, though
of the junior wife, was entitled to succeed in preference to the
younger son born of the elder wife. In that case, however, the
he right of a son born of a first- married wife did

question as to t
not arise, for there the mothers were both junior wives, and the

first married wife was living ab the time of the marriages of the
two wives whose sons were disputing the inheritance. In the
present case, the first two wives having died before the marriage
of the third and fourth wives, it is contended that the third wife
is in the position of a first or royal wife, and that her son is
entitled to succeed in preference to elder-born sons of junior
wives. Undoubtedly that question was left open by the decision
of their Lordships in the case of Ramalakshmi Ammal. (1) In thab
case it had been admitted, or-was sapposed to have been admitted,
that in the case of a royal wife the rule might be different from
what it would be in the case of wives who were all junior to
her. Their Lordships had not to consider that question, and
did not think it right to prejudice the decision of it by any
premature determination ; in fact, the point was not argued. The
High Court of Madras, from which the appeal came, and in which
the admission had been made, had also declined to decide the point.

e

(1) 14 Moo. LA, 570.
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Their Lordships have felt some doubt whether they are now
called upon to decide this question, for in the Court below the
claim of the defendant was rested not upon the general Hindu
law, but upon a special family castom. The fact that his case
was so rested implies an admission that he and his advisers did
not consider that by the general Hindu law he was entitled to

succeed. The custom was found against him, and he did not, -

on his appeal to the High Court, insist, as one of his grounds
of appeal, that by the general law he was entitled, his grounds
of appeal being directed only to the other points which had arisen
in the case, and to an allegation that the custom ought to have
been found in his favor. Their Lordships, however, have allowed
the point to be argued, and are prepared to determine it.

The preference which has been given to the first-born son over
his brothers, irrespective of the priority of the marriages of their
mothers, mainly depends upon the religious rules which guide
the Hindu community. It is said in the Judgment in the case of
Réimalakshmi Amndl, (1) “ One great rule of religion binding upon
every Hindu is the duty of having a son, not only for the sake of
the spiritual benefits he obtains for himself by his birth, but
because he thereby discharges the pious debt he owes to his
ancestors, and as & consequence naturally flowing from this law
the first-born son is throughout the books of duthority treated
as pre-eminent amongst his brothers, and held to be entitled to
many special privileges.” The principle deduced from the rules
above mentioned, and the reasons upon which their Lordships’
Judgment in the former appeal are founded, apply with equal
force to the first-born son of his father, whether born of a firss
married wife or of & junior wife; and it certainly lies upon the

appellant to show some explicit authority to establish the distinc- |

tion for which he contends.

The argument at the Bar has been rested solely upon some
texts in Manu, and those texts their Lordships think not only do

not support the view contended for by the learned Counsel for

the appellant, but are rather opposed to it. The material ones

are few. The first to which it is necessary to refer is in Chapter
9, Section 106 : *“ By the eldest, at the moment of his birth, the

(1) 14 Moo. LA., 570,
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father having begotten “a son discharges the debt to his own
progenitors ; the eldest.son, therefore, ought, before partition, to
manage the whole patrimony.” This text simply says by the
eldest ”’ without further description, and it states that the father
having begotten him his discharged his debteto his own pro-~
genitors. Then the 107th is : ““ That son alone by whose birth he
discharges his duty, and through whom he obtains immortality,
was begotten from a sense of duty; all the rest are considered
by the wise as begotten from love of pleasure.”” That section
certainly does not help the contention on the part of the defen-
dant, because in the present case, when Seshamma was begotten,
the father had no other son, and his duty was unfulfiled. Two
other sections were referred to, which are more immediately
applicable to the questiofl under discussion. The 122nd section
is, “ A younger son being born of a first married wife after an

elder son had been born of a wife last married, but of a lower

class, it may be a doubt in that case how the division shall be
made.” The words printed in italics are found in Sir William
Jones’ translation. The words “but of a lower class” are no
doubt inserted by a commentator and are not in the original text
which had come down. If the text were read without thoso
words, undoubtedly that and the following sections, 123 and 124,
would give some support to the argument of the defendant. But
their Lordships think that the interpolation of the commentator
cannot be disregarded. The early versions of the Laws of Mann
are very ancient, and it might be doing great mischief to construe
the words «f the original text literally, unaided by the gloss
which has been put upon them by writers and commentators of
anthority, whose interpretation has been received as authentic.
The authority of the commentator who is responsible for the inter-
polated words is vouched by Sir William Jones in the preface to
his translation. He says : “ At length appeared Culluca Bhatta,

who, after a painful course of study and the collation of numerons

manuscripts, produced & work of which it may perhaps be said
very truly that it is the shortest yet the most luminous, the least
ostentatious yet the most learned, deepest yet the most agreeable,

commentary ever composed on any author, ancient or modern.””

Sir William Jones, himself a great Oriental:lawyer and scholar,

says that he had almost implicitly followed the text and interpret-

41
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ation of Culluca Bhatta, and had printed his gloss in italics. It
is impossible to have higher authority for an explanation of a
text. Then the text as interpreted is merely this, that a younger
son being born of a first married wife after an elder son had been
born of a wife last married, but of a lower class, in that state of
things it might be a doubt how the division should be made.
Subsequent sections would seem to show that in that case Manu
thought the son of the first married wife should have the larger
share of partible property. If the interpretation is received, then
the very expression “ but of a lower class ”’ leads to the implica-
tion that if the wives were of the same class the distribution
would be equal ; and Section 125 is to that effect :—¢ Ag between
sons born of wives equal in their class and without any other
distinction there can be no seniority ir*right of the mother, but
the seniority ordained by law is according to the birth.” That is a
distinct text, and the effect of it would only be uncertain if Section
]lfi v;s:ecox;le;i dv;g;l;;ut .the words added by thfa commentator.

at in the present case the wives are not of
the same class ; and their Lordships do not determine what would

le of succession where the wives are of a differ-
ent class or caste. The question does not arise,

The only other anthority which has been referred to is one
which certainly does not support the defendant’
not establish that of the plaintiff. It is th
Rughoonath Singh v. Rajah Hurrihyy Singh (1). The marginal
note correctly states what the case decides : ¢ In the case of
an estate in Manbhoom, in the Jurisdiction of the« Governor-
General’s agent at Hazaribaugh, it wag held that the suc-
cession is vested in the eldest son of the deceased Réjah born of
any of his wives in preference to the eldest son of the paét or frst
Réni” Tt would seem that that case wag decided not upon the
general Hindu law, but upon the law prevailing in Manbhoom,
and that there was no custom to the contrary. The Judges who
formed the majority of the Court in theip J udgment say, “ The
ordinary course of sucéession is certain]
to be that stated by the plaintiff”
the marginal note,

be the proper ru

8 case, if it does
& case of Rajah

¥ shown by the evidence

—that is, the order stated in
“To establish a contrary practice so as to

(1) 7 8.D.A. Reps., 126,
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assume the force of family custom requires the -Stm?ge;t ;Yl-
dence.” Therefore thesordinary course of succession in the dis-
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trict of Manbhoom was in accordance with what their Lordships Sg'smamma.
r

find to be the general Hindu law. -
The question really comes to this : although it was not necessary

| to decide in the former case before this Board what was the right

of 8 son of a first married wife, yet the princq.)l;asdu:)on v:(}:z:
their Lordships held that the ﬁr;t-bo;n wa: Oin:;; :r w?v:;. eed
o a son of such wife and son ; @
:lll)gybz(ilzglg,tit lay upon the defendant to .show gome pos:it::z
rule of Hindu law, supported either by anclen-t text. o; 1:;1(; o
decision, to the contrary effect. Their Lordships thmd Thoy
sufficient authority for such a rule has been produced. ey
would observe t?xa,t the reasons on which' the precedex(llce:1 ne
privileges of the first wife over her co-wives a'reff:;:; eWhic}:l /
scarcely pertinent to the succession of sons to i;hen'1 a!.ned 3
is governed by other considerations, as anlreadz; e:fg :1 rel;ders N
i i ecide A
i — oot thmizzftil:::e:iit third wife, who was

immaterial to cons .
of course, im o two former wives, stood

not married until after the deaths ?f th
in the position o} a first married wife. N b Courts

On the whole, their Lordships are of opinion that e
below, who concurred in their Judgments, have c-omélb’I vty
conclusion, and they will therefore humbly advise

o . 1
to affirm the judgment appealed from and to dismiss this appea
with costs. . .
Solicitors for the Appellant: Messrs. Gregory, Bowcliffes an
Rawle, ’

Solicitors for the Respondent: Messrs. Burton,
Hart.

Yeates, and
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20 THE INDIAN LAW REPORTS. [VOL. 11 contended that the matter was governed by Section 4 of the Tus Szcaz-
Pensions Act of 1871, The District Judge overraled the objec- Sras 7om
tion and cancelled the order made by Government. An appeal I’T‘
was made to the High Court on tho grounds that the Pensions 420v% Hax-
Act applied to the grant in question. ‘
. APPELLATE CLVIL. The Government Pleader (Mr. Handley), for the Appellants.
- Mr. J. H. 8. Branson, Mr. Johnstone, and O. G. Kuppusdmi

Before Sir Charles A. Trner, Kt., Chief Justice, and Mr. Justice Ayywr, for the Respondent.

Kindersley. The Court (Toexeg, C.J., and KINDERSLEY, ) delivered the
18%. THE SECRETARY OF STATE FOR INDIA AND ANOTHER (sECOND following
ij’ffi‘f“ 15. AND THIRD DEFENDANTS), ApPELLANTS, ». ABDUL HAKKIM JopamenT.~So far as any evidence is available, the obje“ci:, of
KHA'N (Prantirr), RESPONDENT.® the endowment in suit was to provide for certain religious as well
Endowments for veligious purposes—Pensions et of 1871, _ as pious purposes in connection with the tombs of the Nawib
When the object of the endowment was to provide for certam religious and pxous Ky rudin Khén and some of his relations. We are of opinion
*  purposes, Held that the provisions of the Pensions Act werd” not applicable to it. that the provisions of the Pensions Act are not applicable to such
¢ Pensions and Grants" in that Act meant personal grants and not grants to ' an endowment: by ¢ Pensions and Grants,” read in connectxon
Nendowments. with the rest of the Act, we understand personal grants and not
THiS was an appeal against the decree of C.J. Plumer, District grants to endowments of the nature now under consideration.
Judge of North Arcot, in Original Suit No, 11 of 1878. Having regard to the public religious services, it was intended
The village of Virthambatta was granted by the Nawéb of should be maintained thereout, the endowment appears to fall
Arcot to the ancestors of the plaintiff for the purpose of defray- Py within the provisions of Act XX of 1863. We must then
ing expensés connected with the maintenance of the tombs of offirm the decree of the District Conrt and dismiss the appeal
Nawéb Kyrudin Khén and his sons, and of certain religious with costs. .
ceremonties to be performed at the tombs. The plaintiff’s ancestors Appeal dismiseed,

and the plaintiff continued to keep the tombs in repair and to
perform the ceremonies. The third defendant (the Collector of
North Arcot) represented to Government that the plaintiff did

not properly conduet the services, and recommendeid his removal APPELLATE CIVIL.
office and the appointment of the first plaintiff in his °
:‘:Z:i The Governmeit made an order to that effect on 20th Before Mr. Justice Inm and Mr. Juatice Muttusti dyyor.
July 1877. The plaintiff instituted the suit for the cancelment BISHOP MELLUS D 3 07HERS (DEFENDANTS), APPELLANTS, v. THE _ 1879,
of the order made by Government and for the establishment of VICAR APOSTOLIC or MALABAR axp 8 orsess (Pramirys), 22reh %
his right to the management of the Infm. He alleged that RaspoNDENTS.
Government had no power to disturb his possession and that Plaint, amendumient of —Secondary evidence of lstter after servics of notice on defendant
he could not be removed from management except by a decree out of juriadiction—Church preperty, Effect of changs of form of worship by congregation

of the District Court under the provisions of the Religious, ‘”"s otion 63 of the Cisil Procedure Code which providesthat & plaint cannot be
Endowment Act (Act XX of 1863). The defendants denied the‘ | mendedsoaa to convert a suit of one charaster into a st of another, and inconstent
jurisdiction of the District Court to entertain the suit and
= # Appesl No. 56 of 1878 against the decree of H. Wigram, Officiating Distriot

* Appeal No. 73 of 1879 against the decree of C.J. Plumer, District Judge of Judge of South Malabar, dated 26th March 1878,
North Arcot, dated 27th March 1879 4




Bisxor
MELLUS
.
TaE VicAr
APoSTOLIC OF
AR,

296 THE INDIAN LAW REPORTS. [VOL. IL

character does not prevent a plaintiff, who has been ousted after suit brought for
declaration of title from amending his plaint by adding a prayer for possession.

1f the congregation of a church as a body cease to follow the observances of a
particular form of worship and in preference for forty years follow those of a
different form of worship, there would be no one left for whom and by whom the
original form of worship can be continued, the objects of the original trust cease
to exist, and the church funds and property become impressed with a trust for the R
performance of the later form of worship.

‘Where a defendant out of the jurisdiction of the Court was summoned to produce
a letter and did not comply with the summons, but appeared by Pleader at the
last moment at the hearing of the suit and service of motice on the Pleader to

produce the letter would have been nugatory, gecondary evidence of the contents of
the letter was admitted under Section 66, proviso 6 of the Evidence Act.

TrE Advocate-General (Hon. P. O’Sullivan), for the Appellants,
Mr. Handley, for the Respondents.

The facts and arguments fully appear in the judgment of the
Court (INNES and MUTIUSA'MI A'YYAR, JJ.),

JubeMENT.—The Suit 3 of 1878, in which this appeal is
preferred, is substantially a reinstitution of Suit 34 of 1875, in the
appeal from which (27 of 1877) the High Court reversed the
decree of the District Judge in favor of plaintiffs and dismissed
the suit on the ground that it was not properly framed. The
present suit is no longer defective in the array of parties, and the
District Judge has again passed a decres in favor of plaintiffs, to
the effect that first and second plaintiffs, the Archbishops of
Virapoly and Cranganore, are the sole persons entitled by their
office to exercise spiritual jurisdiction in the Chittatur Church;
that the third and fourth plaintiffs, Vicars respectively of the;
Virapoly and Cranganore parties, have been duly appointed Vicars
and fifth plaintiff Acting Vicar for third plaintiffin his a,bsence,'
that plaintiffs six, seven, eight, and nine have been duly electe(i
Wardens of the said church, and are by virtue of their office
-entitled to possession of the church and the property appertaining
thereto ; and that first and second defendants be enjoined from
interfering in the spiritual affairs, and defendants three, four, and
five in the temporal affairs of the said church, unless and until
they submit to the spiritual jurisdiction of first and second plain-
tiffs; and that defendants three to five do surrender to plaintiffs
8ix to nine the church and the property belonging thereto in
their possession, and that first, third, fourth, and fifth defendants
do jointly and severally pay plaintiffs’ costs. ' '
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The present appeal is preferred on six grounds :—

1st.— That the District Judge should not have allowed a
suit for a declaration of right to be converted into
one for recovering possession of property.

2nd.—*“That the decree is against the weight of evidence.

3rd.—“That there should, have been a finding in defendants’
favor on the first and second issues (as to the
exclusive title of first and second plaintiffs to
exercise spiritual jurisdiction in the church, and as
to their being entitled to a declaration of their
right), and that the finding that Bishop Mellus’

- authority was unauthorized is not supported by

evidence.
4th.—* That the District Judge was wrong in holding that the
appointment of defendants three to five as Wardens
of the church was illegal and void ab initio.
5th.— That the election of plaintiffs six to nine as Wardens
of the chureh should have been held to be unlawful.
6th.—* That the third, fourth, and fifth issues should have
been found in favor of defendants.”

Under the former decree of the District Judge, the plaintiffs
were placed in possession of the property pending the appeal to
the High Court.

After the decree of the High Court in Appeal 27, possession
was restored to defendants three to five. But this transfer of
possession did not take place until after the presentation of the
plaint in the present suit.

The plaint in the present suit stood originally without any
prayer for relief in the shape of possession, and the plaint was
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allowed to be amended with the addition of that prayer after the °

transfer of possession. Several other alterations were made in‘
the plaint to which objection was taken at the hearing of the
appeal, but as the objection in the grounds of appeal is confined
to the particular amendment noticed, we ought not, we think, to
consider the other objections taken in regard to a matter which
was so entirely within the discretion of the Court of First
Instance. ‘ ,

The Advocate-General contended upon the proviso of Section
53 of the Civil Procedure Code that the addition of the prayer
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for relief in the shape of possession was nof admissible. That
Proviso runge—

“ Provided that a plaint cannot be altered so as to convert a suit of
one character into a snit of another and inconsistent character.”

In the present suit the cause of action is precisely the same
as in the former suit, viz, the exercise by the defendants, as
adherents of the party of Bishop Mellus, of temporal and spiritua:l
rights in the church; and their usurpation of exclusive possession

_ of the church.

The difference in the original prayer for relief in the present
suit from the prayer in the former suit and the prayer as it at
present stands is owing simply to the change of possession granted
to plaintifis under the original decree of the District Judge
having made it impossible for them in the new suit to pray for
possession until their dispossession under the decree of the High
Court was effected subsequently to the institution of the new suit.
To say after the dispossession that plaintiffs were not, in g position
to amend the plaint, is to say tha they could not have any relief
whatever, for, under the Specific Relief Act a mere declaratory
decree will not be made whers further relief can be had, and
Plaintiffs being out of possession, can only, therefore, have relief

on terms of praying for Possession. .

It is clear too that the suit, ag it at present stands, is not in-
consistent with the suit as it Origina.uy stood, for both are based
upon the title of plaintifis and the absence of title iy defendants
to exercise spiritual and tempora} authority in the church.

This ground of appeal therefore must be disallowed,

The second and third grounds of appeal call ia question the
decision as to the effect of the evidence upon the firgt issue in
regard to the exclusive title of first and second plaintiffs. To dis-
pose of this ground of appeal it becomes necessary to consider
the circumstances which have l¢q up to the suit, and the prin.
ciples upon which the main questions should be decided. Upon
the latter point it is sufficient to quote from what the High Court

said in their judgment in the former suit, part of which runs as
follows :— '

“The Church of Chittatur is admitted to have been originally g
Syro-Chaldean Church in subordination to the Patriarch of Babylon,
There is no evidente of the date on which it became B0, or up to whagt
date it continued so. Butit may be taken from what the evidence
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discloses that, for full 70 years up to 1861, the congregation professed
and followed the doctrine and practice of the Roman Catholic religion
whether according to the Portuguese or Carmelite ritual, or both ;
and, with a slight interruptioh in 1861 by Mar Thomas, this state
of things continued till the proclamation of Mellus in 1874.

The churches on the coast were originally Byro-Chaldesn, that is,
the congregations professed to follow the doctrine and disciplive of the
8yro-Chaldean Church—not perhaps as a matter of deliberate selection,
but because the Christian religion was first presented to them in that
form. During a certain portion of its history, there can be no question
that that church wes schismatic in a_doctrinal point of view, thotgh
the evidence is that now the only difference between it and the Latin
Chareh is in the ritual and the language of the services. But though
it may have been previous to the date of the foundation of the Chittatur
Church (of which date there is no evidence) that the doctrine of that
portion of the Syro-Chaldean Church within the Patriarchate of
Babylon became the same in substance as that of the Latin Church, it
may well be that in ritual and discipline there were still substantia}
differences which gave a preference in the eyes of the congregation of
Chittatur to the Syro-Ohaldean Church, and which made the Chitfatur
Church continue what is originally admitted to have been a Syro-
Chaldean Church, though only in distinction of ritual. Or it may be
that, at the date of the foundation of the Chittatar Church ag a Syro-
Chaldean Church thére was and continued to be a great and ragical
difference in doctrine between the Syro-Chaldean and Latin Churches,
At all events the usage of the Christian congregation in adhering to the
Syro-Chaldean form of worship in whatever way it weay have been differ-
entisted from that of the Latin Church would have the effect of

impressing a trnst upop the funds and property of the church for the
employment of them in accordance with the usage. Nevertheless, if, at
a subsequent period, the congregation as a body ceased to follow the
observances of that Church andin preference followed those of the
Roman Catholic Church, there would be no one left for whose benefit the

usage could be continued and no one to continueit. The objects of the -

trast would thus have ceased to exist. Now that this is what happened
in the case of the congregation of the Chittatar Charch must, we think,
be presumed from the evidence as to the nnbroken course of the pro-
fession of the Roman Catholic faith and adherence to its doctrine, dig.
cipline, and ritual for upwards of 70 years wp to 1861, and after the
discontinuance of the temporary interraption which occurred at that
date; and as in the Aétornay-General v. Bruce(1) it ought, we think, in

(1) L., 6 Ey., 668.
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such case to be held that the worship according to the later profession

of the congregation which it cont;
mued to adhere to till
forms the proper object of the trugt  recently mew
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(?f the documents F, G, and N put in in the present case
N is the same as H in the former guit, ,

entered int9 in 1873 by the then existing
congregation of the Chittatur Churéh, described as that of Cran-
ganore a,n(.l that of Virapoly, to enable egch party to conduct the
services without inconvenience to the other. Now both these
partlies who represent the congregation are indisputably under
the authority of Roman Catholic Bishops. But the. B};sho of
Cranga:nore, under a Concordat, with the Pope, is subordinat(}; to
the Kl‘ng of Portugal, while the Bishop of Virapoly is direct]

sul-)ordmate to the See of Rome, Document F S}f’ t;lr o
pomtmeuts of Vicars of the Congregation in the year: ;Vsssz isag;_
1835,.1836, 1837, and 1839 by the Roman Catholic Vicar,APOS-’

tolic. G is a similar appo; .
of Cranganore. Ppointment in 1838 by the Gubernador

It is an agreement
two factions of the

At the hearing of the ap

eal, objecti
Advocate-General to these y o Jection was taken by the

documents on th
N ‘ . ¢ ground that the
ad not been proved. But ng objection appears to have beeI};

ta,kezn to them at the original hea.ring, nor-is the reception of

them in evidence made g
ground of appeal. ‘
treat them as in evidence on the r ppeal. We must therefore

that it was still so in 1873. This evidence i
is there any trace of the existence of a Syro-
tion in the interval between 1839 and 187
dence of defendants’ witnesses confines the ¢
to the secession to Mellus to the two parti
Virapoly. But the evidence of plaintiffy’
secession of a portion of the congregation to

S not rebutted, nor
Chaldean congrega-
3. Indeed the evi-
ongregation previous
es of Cranganore and
witnesses admits the
Mar Thomas in 1861.
The evidence for plaintiffs doeg not go back so far as it did in

the former suit, - It is not apparent i

former suit, which were so r(I:adily a:rval,li{a,g: tiOC:;n en:;l? tﬁe
Roman Catholic doctrine and discipline were fI;ll . d ; t"he
church for 70 years, at least before the arrival f ]z[we vere
not put forward in the present suit, o ellus, woro
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This omission may perhaps be due to the virtual admission
which the District Judge speaks of in the seventh paragraph of
his judgment, “ that with the single temporary interruption by
Mar Thomas, the delegate of the Patriarch of Babylon in 1861,
the Chittatur Church has, beyond the memory of any living

* person, and probably since 1599 A.D., professed the Roman
Catholic faith.” At all events there is an unbroken usage of the
congregations from 1832 to 1873 satisfactorily shown, for the
secession in 1861 did not affect the usage of the great body of
the congregation and was but temporary. -

There is an unbroken usage therefore for 41 years, and the
commencement of it not being shown, the presumption is that it
was & continuance of an older usage, which may, as conjectured
by the District Judge, date back to the Synod of Diamper in 1599.

It thus becomes apparent that whatever the proper object of
the trust may have originally been, it has become by usage a
trust for the performance of divine worship in accordance with
the doctrine and discipline of the Roman Catholic Church.
Document O is a receipt by Mellus acknowledging the receipt
of a letter from the Patriarch of Babylon. The sixth witness for
plaintiff says he believes the signature to “O” to be that of
Mellus, though he ¢annot swear it. He was not cross-exa,n;'ned
as to the grounds of his belief. Mellus was out of the jurisdic-
tion, but he was summoned to produce “all letters from the
Patriarch.” He did not comply with the summons. It was
argued that secondary evidence of the purport of the letter sent
to Mellus could not be admitted without due notice having been
given him to produce it. But that due service was made on
Mellus is shown by the fact that at the last moment he appeared
by a Pleader, and as he was out of the jurisdiction and the

service of notice upon his Pleader at the last moment would -

have been mugatory, this was clearly a case within the provi-
gions of clause 6 of the proviso to Section 66 of the Evidence Act,
and secondary evidence was admissible. The sixth witness for
plaintiff produces P which he says is a true copy of the letter
fromethe Patriarch delivered to Mellus as per receipt O.

‘What is called a copy is in French, while the original O is in
Arabic. He says that it was a duplicate of this in Syriae, which

came after the Arabic letter that was delivered to Mellus, The
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- relied on by Mellus to show his authority, his case g
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evidence here iy very defective ; no attempt was made to prove
what was rather suggested than asserted, that the Syriac letter
was in the same terms as that in Arabic, or that the French
translation P is accurate. But the ‘witness says Bishop Mellus
was re-called by the Patriarch of Babylon by a letter. “I saw

that letter. It was sent through the Archbishop of Virapoly for ,

delivery to Bishop Mellus. The'letter was forwarded by the
Bishop of Madras. .Iproducea receipt signed by Mellus acknow-
ledging receipt of a letter from Joseph, Patriarch of Babylon.’

He.rc.a is a distinct assertion that the Syriac letter was seen by the
witness, and that it was a letter from the Patriarch re-calling
Mellus, and that it was sent to Mellus. These statements are no
doubt bald, but they were not subjected to cross-examination
either as to the facts directly deposed to or as to the witness’
means of knowledge, and it must be taken that they were
accepted as true. It might have been shown that there were
other letters from the Patriarch received by Mellus, and that the
receipt O referred to some letter other than that which the
witness speaks of as being a recall of Mellus by the Patriarch;
but that has not been shown. The proper inference therefore is
that the letter of recall has been received by Mellus, and that he

no longer possesses the authority of the Patriarch as a Bishop
oved the congregation at Chittatur. *

‘With Mellus’ proclamation marked “ I” in this suit, dated 7th

February 1875, he put forward a letter purporting to come from
the Pope to the Patriarch of the 20th August 1872.

There was a considerable amount of evidence in the former
suit that this letter was a forgery, and the plaixt in the Present
suit, in its tenth paragraph, distinctly charges that it wag s0.
There is no denial of this charge in the written statement, It is
left altogether unnoticed, and the letter is not ag it might be
that his authority is derived from the Patriarch alone(fw Ilt);e}llii
been already shown that the Patriarch, if he could give Mellus
the‘position of Bishop over this among other congregations in
Malabar, has recalled that authority, and document R is a Bull
of the Pope excommunicating Mellus. It wag objected l? tl}ll
édvoc?'te-Geneml that R was only put in at te last moznen:

ut this objection was not taken at the trial, nor go far as &ppear;

3
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was the admission of the document in evidence in any way
opposed.
It seems abundantly clear that the performance of worship

according to the doctrine and discipline of the Syro-Chaldean Marasas.

Church having long- ceased to be the object of the trust, Mellus
.and those who adhere to him as representing that church have
né right to the possession of ‘the church at Chittatur, or to the
exercise of spiritual functions in it as officers of the Syro-
Chaldean Church. ‘

Plaintiff has also shown that by the recall and excommunica-
tion of Mellus he has ceased to have any right to continue in the
exercise of spiritual functionsin the Chittatur Church as a person
duly appointed under the authority of the Pope, if he ever had
such authority.

The rights of the other defendants depend upon the lawfulness
of the pretensions of Mellus, and have been rightly pronounced
against by the District Judge.

The plaintiffs represent the Roman Catholic party in its two
factions of Virapoly and Cranganore.

An objection was taken in the Court below and also in appeal
to the validity of the election of the plaintiffs six to nine (the
Wardens) on the score that the election of each should have been
by the whole of the congregation and not two by one faction and
two by the other. But on inquiry of the learned Counsel, who
argued the appeal, it did not appear that there was any thing on
record to show that any portion of the congregation was on the
occasion of any one election prevented from voting, so that it
simply comes to this—that members of either party alone recorded
votes in the election of the Wardens of their party. This does
not appear to constitute any violation of the custom alleged.

The appointment of the plaintiffs one to five was not called in
question. : '

It is clear, therefore, that the plaintiffs are the proper persons
to exercise the trust, and that the decision of the District Judge
should be affirmed and the appeal dismissed with costs.

¢

48



304 THE INDIAN LAW REPORTS. [VOL. IL VOL. 11.] MADRAS BERIES. - 305

argument which it was thought might have a bearing upon some Serxrviss
of the points raised by the vakil for the appellant (the defendant) “*p ***

v.
in the second appeal. Rexaasdmr

A'YVANGAR.

APPELLATE CIVIL.

Before Mr. Justice Innes and Mr. Justice Forbes. "

SRI'NIVA'BA A'YYANGAR (Derexpant), APPELLANT, v. RENGA-
SA'MI A’'YYANGAR avp oruers (PLavtives), RESPONDENTS *

Hindd law—=Sister’s son, succession by,
A sister’s son does not succeed as a SBapinda.

In this case Sdmi Ayyangar having died without issue in 1862,
his estate was inherited by his widow and mother in succession.
Upon the death of the latter the defendant, who was her grandson,
being the son of S&mi’s sister, was left in possession of the
estate.

The plaintiffs claimed to inherit before the defenda,nt on the
ground that they were nearer heirs.

Sémi was the great-grandson of the original ancestor Vira-
régava through his second son Shésha, and the plaintiffs were
the sons of Appana, the great-grandson of Viraradgava through
his eldest son Venkatésa. )

The Mfnsif holding that a sister’s son stands in the line of
heirs next after a brother’s son, dismissed the suit, but this deci-
sion being reversed on appeal, and the case remanded for trial
of the other issues in the suit, finally held that plaintiffs were
Sapindas of Sami and decreed in their favor.

The defendant appealed to the Subordinate Court and then to
the High Court.

V. Bhdshyam Ayyangar and 8, Gopalachdri for the Appella.nt

M. Parthasdradi Ayyangar for Respondents.

The Court (InnEs and Forers, JJ.) delivered the following

JupamenT.—We reserved judgment in this case both because
the question was one of Hindf law in which it was necessary to
refer to the authorities, and because there was another judgment
in an important ‘case in this Court pending at the date of the

* 8.A. 480 of 1878 against the decree of the Subordinate Judge of Cuddalore
confirming the revised decree of the District Mfnsif of Chellambaram, dated April
17, 1878,

It was admitted before us as it was admitted by the defendant
in his examination as a witness that the plaintiffs are related as
Sapindas to the deceased Sémi Ayyangar, as heirs to whose pro-
pefty they claim to succeed in’priority to Srinivésa Ayya,nga,r,
the defendant, who is the son of the sister of the deceased.

The old argument founded on the alleged meaning of the word
¢ brothers’ in Section 4, Chapter IT of the Mitdkshard was again
addressed to us and the 118th and 212th slokas of the 9th Chap-
ter of Menu were quoted in support of the view that ¢ brothers’
includes ¢ sisters.’

It was urged that the decision in Thakoorain Sahiba v. Mohan
Lal,(1) which was delivered by the Judicial Committee of the
Privy Council in 1867, oughtnot to be pressed against the defen-
dant because the case was decided without argument. That is
a direct decision that a sister’s son is not a Sapinda, and it is a
mistake to say that the appeal as to that point was decided with-
out argument. What was decided without argument in that
case was that a sister’s son could not succeed as a Bandhu. The
learned Counsel who then argued the case of the appellant gave
up the point of the claim to succeed as a Bandhu, but maintained
the right of a sister’s son to succeed as a Sapinda. After the
decision in appeal to the Privy Council from the High Court of
Calcutta in Girdari Lal v. The Government of Bengal,(2) which was
founded in part upon the decision of a division of Bench of the
High Court of Calcutta in the case of Amrita Kumari v. Lakhi
Narain, a case which afterwards received g still fuller discnssion
before a Full Bench and is reported in 2jB.L.R.F.B., 28, the
view that a sister’s son could not succeed as a Bandhu could
po longer be maintained, and in a case reported at Vol. VI,
p- 278 of the Madras High Court Reports, it was distinctly held
that a sister’s son does inherit as s Bandhu in the Madrag Presi-
dency.

But the case of Thakoorain Sahiba v. Mokan Lal(1) is- still
an authority for the position that a sister’s son does not succeed
as & Sapinda, and the view taken in that case by the Judicial

(1) 11 M.I.A., 386. (2) 12 M.LA., 448.
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Committee after argument receives support from the more recent

expressions of opinion of the learned Mr. Justice Devarkanath

Mitter in the cases of Girdari Lalv. The Government of Bengal(1)

and Amrits Kumari v. Lakhi Narain,(2) already referred to,

that though he is a Sapinda for certain special purposes, he

does not succeed as a Sapinda. We must treat the question,
therefore, ss one which is already concluded by authority and
must hold that plaintiffs are the nearer heirs according to
Hind law, and must therefore affirm the decision of the Lower
Appellate Court and dismiss the appeal with costs.

APPELLATE CIVIL.

Before Mr. Justice Innes and Mr. Justice Forbes.

KRISHNAMMA (PraINTiFr), ArpELLANT, 9. ACHAYYA anp
AnorHER (DEFENDANTS), RESPONDENTS.*

Suit for land ~Order of Demarcation, Officer—GQrant of patts by Collector—
Limitation,

Plaintiff in 1877 claimed possession of land which had been demarcated ag poram.

boko in 1860, and of which a patt had beon granted to defendant in 1875 by the
Collector.

Held, that this suit was not govorned by Article 16, Schedule IT of Act IX of
1871, as it was not nocessarily a suit to gef, aside an official act.
In this case plaintiff sued in 1877 to establish his title to 1:82
acres of land, which fell to his share on partition with his uncle
Vencata Reddi, and to recover Possession thereofe

The defendant contended that the land sued for was not
included in Vencata Reddi’s patts, but was classed as poramboke
ab the time of demarcation in 1860, and in 1875 was assigned by
the Collector to the defendant.

The Collector was made second defondant in the suit.

The Minsif decreed for the plaintiff,

The first defendant appealed.

(1) 12 MLL.A., 448. (2) 2 B.LRF.B., 28,

* S.A. No. 99 of 1879 against the decreo of J. Kelsall, District Judge of Kistna
reversing the decree of the District Mansif of Guntr, dated 28th October 1878, ’
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The District Judge held that the suit was barred by limitation Kmsx:NAMMA
on the ground that it was virtually a suit to set aside an act of an 4oy, 4y,

officer of Government in his official capacity, _in which case the
limitation period was one year under Article 16, Schedule II' of
Act IX of 1871 ; and that even if the date of the canse of action

was the date on which the poramboke survey number was

assigned to defendant by the-Collector, i.e., 1875, the suit was
barred by the same article. . .

Plaintiff appealed to the High Court on the ground that his
suit was not barred by limitation.

The Advocate-General (Hon. P. 0’ Sullivan), for Appellant.

The Government Pleader (Mr. Handley), for the second Respon-
dent. '

The Court (Innzs and Forees, JJ.) delivered the followmg: .

JupouenT.—The ground of second appeal is that the suit 13
not barred. .

It was a suit for the recovery of a piece of ground sdid to
have belonged to, and formed a part of, plaintiff’s holding, and to
have been wrongly included by the Demarcation Officer in some
poramboke ground forming a vagu or channel which was after-
wards allotted to defendant. .

The District Mnsif held that the plaintiff had established
his claim. . .

On appeal by defendant the District Judge dismis'sed the
suit as barred by Article 16, Schedule IT of the Limitation Act
of 1871, as it was not instituted within one year of the date of
the official act of the Demarcation Officer, who marked ofif the
land in 1860, and as, even if the starting-point for the Pel:wd of
limitation be the date of the act of the Collector in assigmr_'g to
defendant the poramboke in which the piece of ground cla.lm.ed
18 said to be included, that date is still more than one year prior
to that of the suit. * .

We think the decision is wrong. The suit is not necessarily
a suit to set aside an official act, but one to recover immovable
property, and the plaintiff has therefore only to show that he

~ has had possession within twelve years prior to the date of. suit.

Ray Bahadoor Singh v, Achambit Lal.(1) It isnot shown that the
demarcation interfered with hig possession £0 a8 t0 give rise to

(L) LR, 6 LA, 110.
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Krwmvauma a cause of action in 1860, nor is plaintiff found to have been

v.
AcHAyya.

1880.

Februavy 9.

dispossessed at any date prior to that at which the Collector
formally assigned the ground in question with other ground to
defendant, and the date of the assignment by the Collector is
tar within twelve years of the date of sujt,

We must hold, therefore, that the suit is not barred, and must
reverse the*decree and remand the appeal suit to the District
Court for a decision on the merits,

The costs of this appeal will be costs in the cause.

APPELLATE CIVIL,

Before Mr. Justice Innes and Mr, Justice Kindersley.

VALIYA KE'SAVA VADHYAR AND OTHERS (PraAmNTIFFs), ArrEr-

LaNTS, v. SUPPANNAIR AND ormERsS (DerFENDANTS), RESPON-
DENTS.* ,

Under valuation of the relief sought, Section 10 of At VII of 1870—Section 54
Clause (a) of Aet X of 1877. '
Bection 54 of Act X of 1877, which directs that a plaint shail be rejected in

certain cases, applies only to the initial stages of a suit bgfore a plaint has been

* registered, whereas the application of Section 10 of the Court Fees' Act, which

directs that a suit shall be dismissed in a certain ca
restriction to any particular stage.

Tuis was a second appeal against the decres of V. P, D. Rozario
Subordinate Judge of North Malabar, in Appeal No. 270 of 1878’
confirming the decree of the District Munsif of Kadri, in Origina,i
Suit No. 568 of 1877. e

The plaintiffs sought to recover from the defendants possession
of certain parcels of land with the buildings standing thereon
They stated that the value of the property was Rs, 133.5.5 Only.
The defendants in their written statement denied the correctness;
of the valuation. The Minsif appointed g commissioner to
ascertain the value. It was found that the property was worth
more than the sum stated in the plaint. The Ménsif ordered the
plaintiffs to pay additional Court Fee and allowed them a certain

8¢, i§ not susceptible of

* Becond Appeal 329 of 1879 against the d
; ecree of V. P. D. : ..
nate Judge of North Malabar, dated 19th Docember 1879 coll?ﬁrltino'zarl:l; Subordi
of the District Ménsif of Kadri, dated 4th March 1878. , 28 the decree

€
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time for that purpose. The amount was not paid within the time
and the suit was dismissed. The plaintiffs unsuccessfully appealed
to the Subordinate Judge, and made a second appeal to the High
Court. :

The Advocate-General (Hon. P, 0'Sullivan), for the Appellants,

Mr. Mickell, for the Respondents.

* The Court (InnEs and KiNbersiey, JJ.) delivered the following

JupamMENT.— At the hearing of this appeal the Advocate-General
did not rely upon the grounds of appeal contained in* the memo-
randum of the appeal, but contended that in place of dismissing
the suit under Section 10 of the Court Fees’ Act, the Courts
below ought to have followed the provisions of Section 54 of the
Code of Civil Procedure, Clanse a.

Section 54 applies only to the initial stages of a suit before a
plaint has been registered, whereas the application of Section 10
of the Court Fees’ Act is not susceptible of restriction to any
particular stage. The investigation contemplated by Section 9
upon which Section 10 is dependent is to be set on foot if the
Court sees reason to think there has been a wrong estimate of the
value of the object-matter of the suit referred to in those sections,
As such an error might be detected by the Court at any stage of
the proceedings, the language is large enough to admit of the
application of its I;rovisions to any stage at which the discovery
is made. No doubt the provisions of Section 54 (a) of the Civil
Procedure Code relating to what is to be done in the initial stage of
a suit and before registration are in conflict with the provisions of
Section 10 of the Court Fees’ Act in its application to those earlier
proceedings, apd as the Civil Procedure Code is the later enact-
ment, it necessarily in so far implied by repeals the provisions of
Section 10 of the Court Fees’ Act. But in the suit out of which
this appeal arises the proceedings had passed the initial stage and
Section 54 of the Civil Procedure Code was no longer applicablé.
The Court, we thiuk, rightly applied the provisions of the Court
Fees’ Act and dismissed the suit on the non-payment of the
required additional stamp fee.

This provision need entail no hardship, as ‘the Court, before
dismissing the suit, is bound to fix 5 period within which the fee
might be paid and the provision was conformed to in the present;
Ccase. .

The appeal should be dismissed with costs.

Varrva
Ke'sava
Vipuvar
v,
SuPPANNAIR,



1880.

April 15,
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APPELLATE CIVIL.

Before Mr. Justice Innes and My, Justice Kernan.

ILLOOR KRISTNIAH (PramNtivr), AperriaNT, v. 1. THE GREAT
INDIAN PENINSULAR RAILWAY COMPANY: 2. THE
MADRAS RATLWAY COMPANY (Dzrenpants), RESPONDENTS. ®

Liability of Railway Company— Valuable article not declared—det XVIIT of 1854,
Section 10—dct III of 1865, Section 3.

A Railway Company is not liable for non-delivery of articles specified in Section
10, Act XVIII of 1854, the value of which has neither been declared nor insured.

The protection conferred by that section extends till such time as the consignee
takes delivery, and does not terminate on the arrival of the article af its destination.
IN this case the plaintiff sued the defendant Companies for
damages, boing the value of a parcel of silk which was delivered
to the G.LP. Company at Bombay to be delivered at Adéni on
the Madras Reilway Company’s line in Angust 1878.

The defendants pleaded that the contents of the parcel had
not been declared to be silk at Bombay : that silk comes under
the schedule of articles referred to in Act III of 1865, Section 3,
or Section!10 of Act XVIII of 1854, and that the parcel ought to
have been insared according to the provisions of those Acts and in
compliance with the public notice of the G.LP. Railway Com-
pany posted up at the Bombay Station where the parcel was
delivered by the plaintiff’s agent to the servamts of the G.L.P.
Railway Company.

The Mfinsif found that the plaintif’s agent had not declared
the value of the parcel or insured it, and that the parcel had pro-
bably been misappropriated by the Railway servants at Adéni.

On appeal by plaintiff these ﬁndings were confirmed except the
last, the District Judge remarking that there was no evidence of

the fate of the parcel beyond that it had been placed on the plat-

form at the Raichore Station.

* 8.A. 71 of 1880 from the decree of J. H. Nelson, Acting District Judge of
Bellary, confirming the decree of the District Ménsif of Adéni, dated October 22,
1879.

-MADRAS SERIES. 3

Asto the question whether the defendants were exempted
from liability owing to the plaintif’s failure to declare the value
of the parcel and insure the judgment of the Mfnsif (confirmed
by the District Judge) was as follows :—

“The most important issue in this case is the fonrth, viz., whether
sthe defendants are responsible for the parcel owing to the failure
of’ the plaintiff to insure it under the law in force. The impor-
tant sections in Act XVILI of 1854 in relation to the liability of
Railway Companies for goods delivered to them for conveyance
are Sections 9, 10, 11.  Of these, Section 9 relieves Companieg of
liability in respect of loss or injury to passengers’ luggage, in
any case, unless it shall have been booked and separately paid
for; and Section 10 relieves Companies of responsibility in any
case for loss or injury to gold, silver, raw silk, silk, and other
articles of great value particularly enumerated in the section,
unless the value and nature of such goods has been declared by
the sender, and an increased charge for their safe conveyance
accepted by a specially authorized person on behalf of the
Company ; Section 3, Act 11T of 1865, confirms the above. These
two sections are in favor of the Railway Companies. Section 11
of Act XVIII of 1854 has a different aspect. In Surutram
Bhaya v. The Great Indian Penvinsule Railway Company recently
referred by the Court of Small Causes,(1) it was said that the 11th
section, taken in the aggregate, appears to mean that a Railway
Company shall be responsible for the loss or injury caused by
gross negligence or misconduct of their agents or servants, ewcept
in cases otherwise specially provided for by the Act, e.g., such
cases as are mentioned in Sections 9 and 10, notwithstanding
any public notice given or private contract made by such Com-
panies to the contrary. (See Kuverji Tulsidas v. The Great Indian
Peninsula Railway CQompany).(2) The price of the silk said to
have been purchased by the plaintiff’s agent and 11th witness at
Bombay is shown to be Rs, 625-0.6. The travelling and tele-
gram expenses are nob proved. I accordingly decide the 4th

VOL. I1.]

.gnd 5th issues in favor of the defendants. The defendants

have, hbwever, failed to produce the delivery book alluded to by

(2) IhLbRi’ 3 Bom:, 104.

(1) LL:R., 3 Bom., 96.
44

Itroor
Knistviax

v.
Taz G.IP.
Ramwway
Comeaxy,
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the plaintif’s 15t witness Mr. D’Cruiz. T therefore dismiss the
plaintiff’s claim assessing each party to bear his own costs.”’

The plaintiff appealed to the High Court. :

V. Bhdshyam Ayyangar, for Appéllant ; Mr, Johnstone, for first
Respondent ; Messrs. Barclay and Morgan, for both Respondents.

The Court (Innes and Krenax, JJ.) delivered the following

JunsuenT.—We entirely agree with the decisions of the Codrt
of First Instance and the Lower Appellate Court.

It is contended here that the protection from liability con-
ferred on the Railway Company by Section 10, Act XVIII of 1854
in cases in which the value of such property is not declared and
the higher charge paid ceases on arrival of the parcel at the
place of its destination, and that a higher liability attaches
between the arrival of the article and its delivery. We think
the protection in such a case would extend to the period at which
the consignee takes delivery,

We dismiss the appeal with costs,

APPELLATE CIVIL.

Before Sir Charles A. Turner, Kt,, Ohief Justice, and
HMr. Justice Kernam, *
VENKATARATNAMMA (Prawvrier), Arreriant, ». RAMANTUJA-
SA’MI, & Mivor (8Y mie Fatnen anp GUARDIAN),

AND 2 OTHERS
(DEeFENDANTS), RESPONDENTS.*

Women—Ofice of Karnam.

Women are incapacitated from holding the office of Karnam,

Alymalammal v. Venkotarambyyan(l) followed,
THE plaintiff, appellant, as heiress of her deceased adopted son,
brought this suit to establish her right to the office of karnam of
‘five villages attached to the second and third respondents’ zamin-
déri, to which office the first respondent, the natural brother of the
deceased, had been appointed on the degth of the former karnam
(plaintiff’s adopted son). The first respondent denied plaintiff’s

*Second Appeal No. 248 of 1880 against the decroe of the Subordinate Court, of
Cocanada, dated 16th December 1879, confirming the decree of the District Mén-
sif of Peddapuram, dated 26th September 1879,

(1) 8.D.A. Decigions (Madras), 1844, p. 85,
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right to succeed on the ground of her incapacity to hold the Vevxaramsr- o

office of karnam, she being a female. The District Mifinsif dis-

missed the suit on that ground and the plaintiff appealed. The X

Acting Subordinate Judge in his judgment said, “ the first defen-
dant is not only a natural brother of the deceased, but isalso one

of the sapindas of the deceased and a descendant of mirdsidérs

of this same karnamship. The plaintiff being a femule is appa-
rently unfit to hold the office of karnam. The District Minsif
therefore is right in construing the provisions of Section 7, Regu-
lation XXIX of 1802.” He dismissed the appeal without costs.

The plaintiff preferred a second appeal on the grounds that the
Subordinate Judge was wrong in deciding that the first respon-
dent was heir in preference to appellant, the adoptive mother
of the deceased, and in deciding that the appellant was unfit to
hold the office of karnam by reason of her sex, she being compe-
tent to perform the duties by proxy. Appellant further contended
that the provisions of Regulation XXIX of 1802 had been
misconstrued.

0. Rathnavélu Mudaliar, for the Appellant.

M. Parthasiradi Ayyangar, for the first Respondent.

The Court (TURNER, C.J., and KERNAN, J.) delivered the follow-
m%UDGMENT.——In Alymalammdl v. Venkataramdyyan(l) it has
been held that women are not entitled to succeed to the office of
karnam, though they have been, and sometimes are, allowed to
gl the office nominally. Their sex has been regarded as incapa-
citating them from the office. We are not prepared to reverse a
ruling so long regarded as authoritative and so obviously reason-
able and expedient on public grounda.

The appeal fails and is dismissed with costs.

Appeal dismissed.

(1) 8.D.A. Decisions (Madras), 1844, p. 85.

NAMMA

v.
AMANUJA«
8AMI,
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APPELLATE: CIVIL.
Before Sir Charles A. Turner, K., Chief Justice, and
. Mr. Justice Muttusdm, Ayyar. .

At SRI RAJA SETRUCHERLA RAMABHADRA RAJU BAHADUR
——"_ (Szconp DEFENDANT), APPELLANT, ¢, SRI RAJA VATRICHERLA

' SURIANARAYANARAIU BAHADUR (Pramyrirr), REspoN-
DENT.*

Mortgage for @ term—Redemption claimed befor expiry of term—Intention of parties.

When the continuance of the enjoyment of property mortgaged for a prescribed
period forms a material part of the contract, the mortgagee cannot be deprived of his
right fo enjoyment on the mere ground that the contract is one of mortgage.

The creation of a term is not conclusive evidence that redemption should not take
Pplace before the end of the term. But, where there was no agreement for payment ©
interest at an annual rate, but a lump sum equal o the principal was to be accep!
ag interest for the term and a smal] balance of rent was to be paid at the end of
the term when the land was returned, and, taking the net annual usufruct at a fixed
sum, a term of years was created, during which the dcbt and interest were to be

liquidated hy that usufruct, the risk of seasons and Payment of qu.it-rent f&ning on

the mortgagee ;

Held that the basis of the contract wag the eni - orty by the
mortgagee for the term fixed. o enjoyment of the property by

The Advocate-General (Hon, P. 0’Sullivan), for Appellant.

0. Arunachella Sdstri, for Respondent.

The facts and argument sufficiently appesr in the judgment of
the Court (Tuenee, C.J., and Myrryssur AYYAR, J.)

Jupauent.—On 12th July 1869 Dolaya borrowed from the
respondent Rs. 120, and to secure the repayment of this sum
executed an instrument, whereby it wag agreed that the respon-
dent should take possession of the Jand in suit and hold it for &
term of 19 years ab a yearly rent of Rs. 13 ; that this rent, as it fell
due, should be applied to the lLiquidation of the principal sum of
Rs. 120, and a like sum of Rs. 120 which it was arranged should
be taken for interest, and that on the expiry of the term of 19

years the respondent should pay the mortgagor Rs. 7, the esti- /

* Second Appeal No. 146 of 1879 against the decres of the Subordinate Judge of

Chicacole confirming the decree of the Distri i g ) d
Novembec 1879, 8. b Mfmsif of Pérvatipur, dated 23r
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mated balance of the rent after satisfying Rs. 24'0, the mortgage gan: Rasa
debt and interest, and should return the mortgage instrument gﬁ’:f:;‘wm‘u
and re-deliver possession of the land to the mortgagor. It was Rdw Banmi-

. Dt
also agreed that the respondent should pay the quit-rent due to o,
Srr Rsa
the Government up to the end of the term. VAIRICHERLA
SuriANARL.

« On the 15th November 1875 the heir of Dolaya sold the land to "yavanisy
tho appellant, who subsequently tendered to the respondent the Bamivua.
amount he calculated to be due in respecs of principal and
interest up to the date of tender, and on the refusal of the res-
pondent to receive and deliver possession of the land ouste"i the
respondent.
The respondent then instituted two suits to recover possession.
The appellant resisted the claim on the ground that he was
entitled to redeem the mortgage at any time on repayment of the
amount due for principal and interest up to the date of redemp-
tion. The Court of First Instance decreed the claim. The Lower

* Appellate Court has found thab it was the intention of the parties

to the instrument of 12th July 1869 that the land should continue
in the occupation of the respondent for the full term of 19 years,
and that the mortgagor should not redeem the land nor discharge
the debt until the expiry of the term.

In this Court theJearned Advocate-General, who appeared for
the appellant, renewed the contention that his client was entitled
to redeem before the expiry of the term, and in support of his
contention he relied on Mashook Amin Suzzada v. Maren Reddy.(1)

There can exist no doubt that the parties to a contract of
mortgage are entitled to enter into any agreement which is not
forbidden by law. They may agree that the payment of the debt
and the right to redeem shall be deferred to a future date ; they
may also agree, as in this case they have apparently agreed, that
the mortgagee shall look for the payment of the principal money.
and interest only to a rent with which he is himself to be charged
for the use and occupation of the mortgaged property. This being

. 80, it is the duty of the Court, as was observed in D«I)mppa v.
' Kundulkuri Mallikarjunudu(2)  to act on the sensible, rule
applicable to the case of other contracts that the intention of the

(1) s M.H.C.R., 31. (2) 3 MH.O.B,, 366,
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Se1 Risa  parties is to be gscertained from the terms of their agreement and
%T:fﬁ:ff{{: given effect to.”
Réw Baud- Tt was not disputed by the learned Advocate-General that the

DUR

o St rule above meutioned was to be applied to contracts of mortgage,
VAX&(E&Z&A but he contended that, in contracts of mortgage, it should be
SrRisNARL.
YANARAIU

Baniovr. g contrary intention wasexpressed: Where a day is fixed for the
peyment of a debt and nothing more appears, the presumption is
that the date is fixed for the convenience of the debtor and that
be may repay the debt ab an earlier period, and in like manner,
where the mortgage is created asa mere security for the sole
purpose of ensuring the payment of the debt at a certain date,
we are not prepared to say that the debtor may not discharge the
debt and put an end to the security at an earlier date, but where
the continuance of the enjoyment of the mortgaged property for
a prescribed period forms a material part of the contract, it wonld
be inequitable to deprive the mortgagee of this right on the
mere ground that the contract was one of mortgage. Where
parties agree that possession of the property shall be transferred
to a mortgagee for a certain term, it may be inferred that they
intended that redemption should be postponed wuntil the end of
the term, but the creation of a term is by no means conclusive on
this point. It may be apparent from the express terms of other
conditions of the contract or by implication that the parties
intended that redemption should be allowed at an earlier period
as, for instence, when the debt had been discharged in a manner
contemplated by the parties and the purpose for which the term
had been created thus satisfied, and this is apparently the ground
on which the decision in Dorappa v, Kunduhuri M allikarjunadu(1)
proceeded. In each case then the Court must look to the
language of the contract to ascertain whether the parties intended
that redemption should take place only at the end of the term, or
at any earlier period, at the option of the mortgagor.

The Lower Appellate Court has found that in this case the

parties intended that the mortgagee should remain in possession .
until the end of the term, and we are not prepared to hold that in

coming to that conclusion it has misconstrued the contract. Not

{1) 3 M.E.Q.R,, 367.

assumed the mortgagor was at liberty to redeem at any time, unless .
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only is a tefh created, but it is apparent that the parties contem- gp R

plated the discharge of the debt and interest in the manner %‘?"""’“‘“‘
. . MABHADRA
expressed in the deed, and in no other manner. Risv Baug-

There is no agreement for the payment of interest at an annual o

rate, but the parties have agreed that for the term a lump sum Vf:‘;,;ﬁf,;;

equal to the principal shall be accepted as interest, and that a S;E::ﬁ,f'

# small balance of rent shall theh be paid, thus contemplating and Bansvus.

providing for a settlement at the end of the term. Taking that
net snnual usufruct at a fixed sum, a term of years is created,
during which the debt and interest are to be liquidated by that
usufrnet, the risk of seasons and the payment of quit-rent being
. undertaken by the mortgagee. Hence it is only reasonable to
conclude that the basis of the contract was the enjoyment of the
mortgaged property by the mortgagee for the period stipulated.
The decrees of the Court below are confirmed and the appeal is
dismissed with costs.

APPELLATE CIVIL.

Before My. Justice Kindersley and My, Justice Muttusimi Ayyar.

KANDASA'MI, o Mmor, oy ms Mormge anp Guamptay DORAI 1880.
AMMA'L (PravTier), APPELLANT, ». DORAISA’MI A’YYAR axp _August 16,

oTHERS, MiRoRs, BY THEIR MOTHER anp Guanpuay VEMBU AMMA'L
(DzrexpaNTs), RESPONDENTS. *

Hindt father, pewer of, to alter status of Jamidy—Partition by, of family property,
bindiing on sons, irrespective of consent, if bona fide and according to law.

A partition made by the father is binding on the sons not only in respect of the
father’s share, but also of their own shares, provided that it is made subject to the
restrictions mentioned in the Hindd Iaw. Tt becomes obligatory by the will of the
father as regulated and restrained by the law, irrespective of the consent of the
gons. .

* When a father having five sons—three by one wife and two by another—executed
in his Jast illness a document, whereby, after retaining a small portion for himself,
he directed that the family yroperty should be divided into three-Afths and two-
fiths shares, with the manifest intention that from the date of the execution of the

" document, it should operate as.a severance, (1) of the interest of his sons by one wife

from that of his sons by the other, and (2) of the interest of all his sons from his’

# R.A. No. 111 of 1879 against the decree of F. Brandt, District Judge of Trich;.
nopely, dated 4th April 1879. .
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own during his life but neither the guardian of the infant sons nd® the eldest son,
Who was of age, were parties to the instrument :

Held, that this was not a will but partition ; that it was competent to the father
thus to alter the status of his sons ; that the question was whether the transaction
was bond fide and in conformity with Hindg lew
case of a partition between brothers,

T. Rama Rdu, for the Appellant,

Mr. Norton and R. Sadagopa Chdri, for second and third-Res-
pondents, .

The facts and argument in the
the judgment of the Court (Kinpg
Avvag, J J) which was delivered by

Morrusa’mr Avvag, J.
tuted by one Dorai Ammél to recover for her son, the minor
Plaintiff, the landed property specified in exhibit D as allotted to
his share, and to that of his uterine brother Subbariyasami, since
deceased. Admittedly the Property in litigation is ancestral;
and at the date of his death Subbusémi had five sons, the minor
plaintiff, and one Subba.réyasémi, since deceased, by his second
wife Doxjai Ammél, and the firg three defendants by his senior
wife Vembu Ammél. On the 30th June 1878 Subbusémi was
seriously ill, and, in consequence, he made the parikat (deed of
partition) D, as stated by himself in that document. By this
instrument he constituted his second wife the ‘guardian of his two
minor sons, the present plaintiff and Subbardyasdmi; and his eldest
soz, the first defendant, as the guardian of the second and third
defendants in this suit. He next reserved for his own subsistence
17:24 acres of land ag particularized in the document, and directed
that the rest of the landed Property, consisting of 97 acres and
houses and house-sites, should be divided into three-fifths and two-
fifths shares, as specified in the ingtrument. He next divided the
movable property, consisting of bonds, moneys due on pledge of
jewels, and paddy in his house, among his sons in the same propors
tion, and provided for a similar division, a year after his death, of
the land reserved for his subsistence, less 2:95 acres bestowed in

» and not one of contract, as in the

case sufficiently appear in
RSLEY, J., and Murrusa'MI

gift upon his daughter’s son, and for the payment, in like shares,

of his funeral expenses, including those of hisfirst annual ceremony.
Though the first defendant was evidently regarded by his father
8s 8 major, yet neither he nor Dorai Amm4l wag required to sign
the document. Whatever doubt there may exist as to the effect to

—This appeal arises from a suit insti- .
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be given to it, there can be none as to the father’s intention, viz.,
that it should operate from the date of its execution as a sever-
ance, first of the interest of his sons by the second wife in ancestral
property from that of his sons by the first wife, and of the interest
of all his sons therein from his own during his life. He caused

the instrument to be attested by no less than twelve persons and

to’be registered ; the Sub-Régistrar calling at his house for the
purpose of registering it. On the 7th July 1878 Subbusimi
died, and during this interval no objection was apparently taken
to the document D either by his first wife or by the first defendant,
though it is reasonable to presume from the publicity atteliding
its  execution and registration that its existence was known to
them both., It must also be observed, on the other hand, that the
arrangement indicated in the instrument D was not carried out
by Subbusimi during his life, either in part or in whole; and
although an attempt was made for the plaintiff to show that a
division of movable property and of documents was actually
made on the 30th June 1878, I have no hesitation in expressing
my concurrence in the opinion of the District J udge tha,f, the oral
evidence bearing on this point is untrustworthy. On the 22nd
July 1878 the first defendant executed the document A, acknow-
ledging payment of plaintifi’s share of Subbusimi’s fuperal
expenses, and the feceipt of movable property delivered to him
for his and his younger brother’s shares in accordance with the
provisions of the instrument D.

Now, if the execution of the document be bond fide, it proves
that the instrument D has been ratified by the first defendant, and
actedsupon in part between the 30th June and 22nd July 1878,

On the 9th August 1878 plaintiff’s younger brother, then an
infant of five or six months old, died, and upon the first defendant
refusing after this event to register the receipt, its registration
was enforced by judicial process in November 1878. It¥yag
alleged for the minor plaintiff that by virtue of the partition-deed
D, he and his deceased brother Subbaréyasiémi ceased to be
co-parceners of the first three defendants; that on the death of
Subbaréyasdmi his undivided share lapsed to the plaintiff ip
preference to his divided brothers ; that the first defendant cqp.
firmed and admitted the document D; that it had been acteq
upon in so far as it related to the division of movable property

4%
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The main question for decision in this appeal is whether Kixpasix:
exhibit D is valid, and whether it could operate as a partition- Do“i'mm

Ku:u&m and to the payment of Subbusémi’s funeral expenses ; and that,
deed not only as between the father and his sons, but also as  Arran.

Doramshiy 8fter the death of Subbaréyasimi, the first defendant repudiated
YY4R  the exhibit D, and, in collusion with the other defendants, who

are his father’s tenants, refused to make over to the minor
plaintiff the two-fifths share allotted to him and his deceased co-
parcener.

The first defendant allowed the ‘trial to proceed ez parte; and
the first wife, who was made a Pparty at her own instance, contended
as the guardian of the second and third defendants that they were
no parties to the instrument D ; that it was not competent to their
father to have executed it; that the income allotted to their
share was smaller than that allotted to the plaintiff’s share ; that
exhibit D was neither ratified nor acted upon in parb; and ’that
owing to the plaintiff’s minority, this suit was not a’t all main’-
tainable. When examined as a witness for the plaintiff, the first
defendent admitted the receipt exhibit A, and the paym,ent made
to him on account of his father’s funeral expenses, but denied
thl'lt he was of age either at the date of the partibi,on or of the
suit, and, that the movable property was ever divided as stated in
the receipt ; adding that his own mother knew nothing of what
he did, and that he allowed the tria] to proceed ez parte at the
instance of his stepmother, who promised to “ gettle some
points ”* for him if he kept quiet. The main contention in the
Court below was whether document D could take effect as a
partition-deed so as to make the sons of the first and second wives
of Subbusdmi divided brothers as between themselves.

The District Judge, Mr. Brandt, held that Subbusimi was
not competent to execute it; that it was in suhstance a testa-
mentary disposition ; that as such, it could not take effect ag
against the property in dispute; that though as a partition-deed
it could operate to make the father a divided member from
his, sons, it could not render the soms divided members ag
between themselves ; that the execution of exhibit D wag neither
boné fide nor beneficial to the minor sons; that no division of

movable property took place as alleged for the plaintiff ; that -

though he was inclined to think that the first defendant was still
& minor, his age was not material, and that he executed the
receipt exhibit A under some inducement held out to him by

his stepmother. In this view the District Jud .
) g di m1l
suit with costs, ¢ dismissed the

between the sons by his first- and second wives, whose respective
shares were thereby separated and ascertained. Assuming that
the father executed the document D bond fide and in accordance

'with,the Hindfi law, I see no‘reason to think that it could not

alter the status of the sons. According to the Hindd law it is
competent to a father to make & partition during his life, and the
partition so made by him binds his sons, not because the sons
are consenting parties to the arrangement, but because it is the
result of a power conferred on him, though subject to certain
restrictions imposed in the interest of his family. In cases like
this the question is, not whether such partition is a contract like
a partition made among brothers after their father’s decease, but
whether it is a legal transaction concluded in conformity to the
Hindt law. '

In Chapter I, Section IT, Vol. 2, the author of the Mitéksharé
says : When a father wishes to make a partition, he may, at his
pleasure, separate his children from himself, whether one, two,
or more sons. In commenting on this passage Bélambatta says :
“He may make them distinct and several by giving to them shares
of the inheritance.”’ Itappears from paragraph 6 that he may do
so both with respect to property acquired by himself and pro-
perty inherited by him ; that in the one case the distribution may
be unequal, while in the other it should be equal, subject in ancient
times to be rendered unequal by means of a deduction in favor
of senior sons ag directed by the law. In paragraph 14 its legal
effect is determined: ““ When the distribution of more or lessamong
sons separated by an unequal partition is legal or such asis
ordained by law, then the division made by the father is com-
pletely made, and cannot be set aside. Else it fails though made
by the father.” It is again observed that it is & power regulated
by law, and must be exercised bong fide in saccordance with it.
Nérada is cited in the same paragraph as observing that a father
who is afflicted with disease or influenced by wrath, whose'mind
is engrossed by & beloved object, or who acts otherwise than the
law permits, has. no power in the distribution of the estate.
Thus, according to the Mitdkshars, the father has a power to



- 324 THE INDIAN LAW REPORTS, [VOL. IIL

will of the adults alone, the co-heirg being under an obligation
to preserve the share which belongs to a minor, or an absent
cotparcener, with its accumula,tions, and the mino; or absentee
being at liberty to set aside, if either unfajr or fraudulent, when
heattains his age or returns from abroad. Hence it was l,mld in
Nallapa Reddi v. Ballammdl(1) that a partition might take place
as regfanrds ‘s minor’s share during Ininority. Though in that.pcas ’
the minor vYas represented at the partition by his mother sucﬁ
representation is not necessary to itg validity, though it is ,often
cog’e.nt exfidence to show that it wag fair and ’bond ﬁ%ie
A pa.rtlt.io-n may be partial either ag regards the p.ersons who
seek to divide or as regards the property to be divided, but
whether it is partial in either sense or complete depends r,a.ther
on the contents than on the nature of the partition-deed. No
doubt it is a genersl rule that even when it purports to . te
one co-parcener and toleave the othersin co-parcenery, the ::rr;a;lr;e
: -
:111231229 r;r:tﬂlze the concurrent act of all in respect to the property
allotte © co-parcener who desires to separate. But this rul
is .sub]ect, agshown above, to two exceptions: first - of o
minor or absentee from necessity; - :
made by the father who possesses ’
power to distribute the heritage &I'.:l
minors. The real question i
whether the partitign evidénzzsrelf;rzolzntheitc;)sev:):sfb;e' i ic;
air an

bond fide. Another question i
18 wheth ihi .,
stance, as observed by the District Jeudge': ocibit D s, fn sub-

sition. Document D purports to he g, deed o
& share to the father and Says: “There shall hereaft i
between you, (sons of the first wifs on one side E::ed :]ioems:
the seq?nd on the other) only a connexion of friends]lmli fle 3
connexion wlfatever in respect of property.” Hence I:;iewdocz;(-)
:nent‘. l:s both in fom'x and substance 5 deed of partition, intended
o ta (: .eﬁ'ect by virtue of the Power vesting in him as a father
to distribute the property among himself and his No’
doubt the instrument was executed by the father isx(xmlzs las:

illnes.a, seven days l.>efore %ﬁs death, when ho might have had reason
to think that he might die ; but in the absence of a rule of law

the case of a
and secondly, that g partition
subject to certain restraints, a

ong his sons, whether adults or

a testamentary dispo-
f partition ; it reserves

(1) 2M.H.CR,, 182,
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that agreements for partition made during the last illness of a

. . o . T 0.
co-parcener are invalid, it is a reason rather for examining p ., reour

whether the arrangement is fair and impartial than for setting
it aside at once. He might’ have hoped to recover, though his
illness might have led him to think that a partition was neces-
eary for the peace of his fa.mily and to prevent his two wives
from* quarrelling with one another, and thereby injuring the
interest of his sons, four of Whom were minors. Tam therefore
of opinion that the document D cannot bear the construction
that it was intended to operate as a will. I may add that_this
ancient times intended to be exercised, according
to the texts, when the father’s connexion with the family as its
head was about to cease. Accordingly Hérita says: “ A father
during his life distributing his property may retire to the forest,
or enter into the order suitable to an aged man, or he may remain at
home, having distributed small allotments and keeping a greater
portion” (Dhyabéga, Chapter II, 57). In DAyarahasiya the order
suitable to an aged man i8 explained as follows : ““ If the period
of becoming an anchorite be arrived, let him become an anchorite.
If the period for|the order suitable to old age or that of a resigned
recluse is come, let him make his resignation. If neither of
these be the case, the author declares he may remain, having.
distributed allotments, having given them to his sons or other
descendants.” Thus it will be seen that this power was intended
to be exercised when he was about to sever his connexion with
head either by becoming a religious anchorite
or a resigned recluse. Who else could be better entrusted with
this power than asfather, who from his position would be best ableto
decide whether it was to the interest of his sons that they should
Jive in union or apart from one another, and as a general rule to
make an impartial distribution?  Lest this power might be
abused, the law insisted upon the distribution being equal, sub-
soct to certain recognized exceptions. As a will was unknown
to0 Hindf law, a partition-deed was the form in which this power

power Was in

the family as its

was ordinarily exercised until lately. The District Judge was

robsbly influenced by a remark of West and Biihler that a
partition made by the father cannot effect & separation among
his sons individually independently of their own desire (W. and
B., 801). They refer to & passage in the Commentary by Bélam-

p
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batta on the Mit4kshars (W. and B, 301) and to the remarks of
Jagandda on text 430 (Higg. Edition, Colebrook’s Digest,
Vol. II, 554). In Mitékshar4, Chapter I, Section IT, Vignyanés-
varayogi observes, “ When a fathér wishes to make g, partition,
let him separate from himself whether one or two op more sons,”
and the expression * from himself ** is construed by Bélambattg

[VOL. II.

a8 fixing a limit to the separation, 'and as affirming by implication *

the general principle that a Co-parcener becomes separate only by
his own choice. Butin paragraphs 3 to 12 the Mitékshars speaks
of distribution both of ancestral Property and property acquired by
the father; and in paragraphs 13 and 14 the partition made by
the father, whether equal or unequal, is said to be binding, not
because the sons are parties to it, but because the distribution by the
father, whether equal or unequal, is impartial and is madeas directed
by the law. Again, in paragraphs 20 ang 21, Section I, Chapter
11, of the Smrit: Chandrika, which s work of special authority
in Southern India, the distribution ig expressly stated to be of
the sons’ shares as between themselves and to be independent

of t:heir'consent. U'pon' the texts of authority in this part of
India this power of distribution i an exception in the case of a

the father, and an incident, not of ownership,
but of paternal power, though that power must be exercised
without partiality and within the Limits fixedl by the law. As to
the t.ext 430 cited in Colebrook’g Digest, it relates to re-union,
and in it Vrihaspati says: « g is re-united who, having made
a partition, lives again, through affection, with joint property in
the same house with his father, hig brother, or his paternal uncle.”
In his remarks on this text Jagandda says thap after partition,
it may be annulled and a re-unjop is possible &I.ld legal, and that
where among four brothers two are separated and two remain
undivided, but the effects are distributed by arithmetical compu-

of 20 rupees have been
allotted to two brothers and 5 rupees to each of the other two, there
can be no re-union in the case of the fo

" rmer gince there was no
partition between them, and an arithmetical computation of their
shares was not an act of partition between them, but & means of
ascertaining the shares '

to be allotted to the latter two who have
separated. Though he speaks of g

partition by common ‘consent
of all the brothers, he is y

referring to the general rule and not
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negativing the case of a distribution by the father as an excep-
tion. Tt seems to me therefore that West and Biihler are not
warranted in regarding the distribution made bya father as a
mere incident of ownership, and not as an incident also of pater-
nal power. As no re-union is alleged in the case bef(}re us, 31‘19
.real question, as already observed, is whether the distribution in

. . o . . Y
¥ tHe tircumstances in which it was made in this case was bond

fide and legal. . o

Before expressing an opinion on this question, it is desirable
to ascertain whether the income of the property allotted for the
ghare of the plaintiff and his brother Subbardyasfmi ig larger
than that of the lands allotted for the shares of the first three
defendants. We shall therefore refer the following issue for trial
upon the evidence already recorded and upon such further evi-
dence as the parties may adduce, whether the property allotted
for the shares of the plaintiff and Subbardyasfmi yields a larger
income in proportion to the shares than that of the lands allotted
for the shares of the defendants. }

The District Judge is requested to return his finding in the
above issue, together with the evidence, to this Court within
two months from the date of receiving this order, when ten days
will be allowed for i'iling objections.

KiNpERSLEY, J.—I concur in this Judgment.

Norg.—Upon the return of the findings of the District Judge on the issues sent
-down, the High Court, finding the partition unequal and invalid, directed that the
plaintiff should be put into possession of one-fourth shave of the lands sued for
(imstead of two-fifths originally clmm?d), as being his share’uflder the general.Hm.dﬁ
1aw, in order to prevent further litigation ; and after ascertaining by a further lnqmr.y
the amount of mesne profits due fo the plaintiff, ordered each party to bear their
‘ownt costs.
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APPELLATE CIVIL.

Before Mr. Justice Kernan<and Mr. Justice Forbes. .

VARANAKOT NARA'YANAN NAMBORI (Pramvtoes), Aprrs-

LANT,'». VARANAKOT NARA’YANAN NAMBURI 4Np ormErs
_ (DEFENDANTS), RESPONDENTS*

Res judicata—Decree against Rarnavan binding on the tarwad—Civil Procedure Code,
Seetion 13, Beplanation 5 5 Section 30.
A. decres against 8 Karnavan of a Malabar tarwad, as such, is binding upon the

members of that tarwad, though not Darties to the suit, in the absence of fraud or
collusion.

A Karnavan is not a mere trustee, nor do the rules of C

ourts of Equity as to the
necessity of making cestui que trusts parties to suits against trustees by strangers,
apply to the case of a Karnavan and the members of the tarwad.

Explanation 5 of Section 13, Civil Procedure Code, 18 not limited to the case of a
suit under Section 30.

The members of a tarwad claim under g Karnavan,
meaning of Explanation 6 of Section 13.

Status of Karnavan discussed.
Tre plaintiff and defendants 1 and 3-12
Malabar tarwad.

This suit was brought to set aside the decree in Appeal No. 2
of 1875, in the District Court of North Malabar, confirmed in
Special Appeal No. 538, and for s, declaration that certain lands
were the jenm (absolute property) of the plaintiff’
house). .

The first defendant was the senior male of plaintif’s illam, and
as such was a party to the above sait, in which it had been declared

suing ag such, within the

8 illam (family

that he (first defendant) had only a kénom right over the very

same lands as were the subject-matter of the present sit.

The plaintif’s allegation was that the above suit had not been
conducted by the first defendant bond fide, but that he had been
guilty of fraud and collusion, and, in consequence, the decrees -
weré not binding upon plaintiff or the family property.

*8.A. 262 of 1880 from the decroe of J. W. Reid, District Judgo of North Malabar,
reversing the dectee of the District Ménsif of Kavai, dated 20th November 1879,

were members of a
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The first defendant denied that he had been guilty of any fraud,
but supported the plaintiff in claiming the land as the jenm of
heir illam. '
’ t?[:h; second defendant (plaintiff in the former mi-;) ajlleged that
this suit was the result of collusion between plaintiff a.n.d firat
defendant; that the first defendant had acted bond fide in the

" conduct of the former suit ; that the decree was therefore binding

intiff; and that the land was not plaintiff’s jenm.
ongi;;it;fnts 4, 5, 7 to 12 supported the allegations of defen-
e 3 and 6 were ez parte
ts 3 and 6 wer . .

'I]‘)::B;I?;if found that the first defendant had been guilty of
misconduct, set aside the decree in question, .and declared the
lands to be the jenm of plaintiff’s illam, rema.rkmg a8 follov.vs —
¢ Tf the first defendant, the admitted head of the family of pla.mtnff,
had conducted the former suits in good faith, the flecrees t'hef'el'n
passed must be held as binding upon the pla,inbli.f; but &s it is
found that he was gnilty of gross negligence and lmpmdfam.ae 1.n
conducting them, it will not be just to hold .that the plaintiff is

‘bound by the decrees therein passed.”

Defendants 4, 5, 7-12 appesled.

The District Judge reversed the Mtnsif’s decree on the g.round
that there was not sufficient evidence of fraud or collusion to
justify re-opening the matters settled in the Special Appeal decree
in the former suit.

A. Rémachandrdyyor, for Appellant.

Mr. Shephard, for Respondent, o

In secoxfil apP,ea.l the chief objection taken was that the plaintiff
waa not & party to the former suits, and was not thereby estopped

from seeking to set aside the decrees.

The Court (Kzenax and Fokzes, JJ.) delive.red the following
Jovemexnt.—The question for decision on this secol'ld appesl is
whether the plaintiff, a member of a Malabar tarwad, is bound by
a decree (in Suit 2 of 1875) against th'e Karnavan of tl;(; t;x'wa.d
(declaring that certein land is not the jenm of the tarwad, but is

' held by the Karnavan on kénom), The Karnavan above was

dofendant in the Suit 2 of 1875 (affirmed on appeal in Suit 538

876). . ‘e .
of '1}]19 s)e cond respondent in this appeal was plaintiff in that suit,

and alleged that the lands were his jenm, and that the defendant,

VARANAKOT
Nagdvaxan
Nauatrt
V.
VARANAKOT
Nanfranan

. NAmzjrI.



VARANAKOT
Nardyananx
Namsirr
v.
VARANAKOT
Narivanan
Naustrr.

430 THE INDIAN LAW REPORTS. [VOL. IL

the Karnaven (first respondent in this appeal), only held the
lands on kénom right, and on this point a distinct issue was
raised and decided in that suit. In this suit the plaintiff alleged
that the Karnavan acted frandulently and collusively with the
plaintiff in No. 2 of 1875, and that the decree was the result of
fraud and collusion.

This allegation is negatived by the finding of the Lower Appel-
late Court, and, for the purpose of this appeal, it must be taken
that the Karpaven acted bond fide in defending that suit.

The appellant further alleged in this suit that thelands are the
jenu of his tarwad, and are not the jenm of the second respondent.
The second respondent relies on Section 13, Civil Procedure Code,

and pleads that the decree in Suit No. 2 of 1875 binds the

plaintiff as a member of the tarwad of which first respondent is
the Karnavan. Apart from the question of fraud, the question
ab igsue in this suit is directly and substantially the same as in
Suit No. 2 of 1875.

The parties are not the same, inasmuch as plaintiff and the
defendants 8 to 12 inclusive, who are members of plaintiff’s
tarwad, were not parties to No. 2 of 1875. But the second
defendant contends that the plaintiff and the other members of
the tarwad claim under the Karnavan, and that under Explana-
tion & of Section 13 the first respondent litigated (with second
respondent in No. 2 of 1875) bong fide in respect of a right

claimed in common for himself and all the members of his
tarwad, including plaintiff,

It is admitted for appellant, and it ig
Karnavan of a tarwad is not a mere trustee.

The position of a Karnavan and his rights ‘and obligations
have been the subject of various decisions which will be found ab
Norton, 210 to 212. Under Malabar law, the eldest male member
of the tarwad is the Karnavan. In him is vested actually
(though in theory in the females) all the property, movable and
immovable, belonging to the tarwad. It is his right and duty
to manage alone the property of the tarwad, to take care of it, to

quite clear, that the

invest it in his own name (if it be movable) either on loans on

kénom or other security, or by Purchasing in his own name lands,
and to receive the rents of lands. He can also grant the land on
kénom by his own act or on otti mortgage. He is not account-
able to any member of the tarwad in respect of the. income of it,

. ho cannot ali
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nor can & suit be maintained for an account. of the tarwad
property in the absence of fraud on his part. He is entitled in
his own name to sue for the purpose of recovering or protecting
property of the tarwad in his own name. None of his acts in
relation to the above matters can be legally questioned by the
tarwad if he has acted bond fide. If any of his acts have been

" dona mald fide they can be questioned by the members of the

tarwad, and he may be removed for mala fides in his acts, or for
incompetency to manage and other causes. He is interested in
the property of the tarwad, as a member of it, to the same egt}ent
as each of the other members. All the members, including the
Karnavan, are entitled to maintenance out of the tarwad property.
His management may notbe as prudent or beneficial as that of
another manager would be, but, unless he acts mald fide, or with
recklessness or utter incompetency, he cannot be removed from
such management. )

Almost the only restraint on him in such management is that

enate the lands of the tarwad except with the assent
of the senior Anandravan, T, in certain circumstances, of others
of the Anandravans.

In theory, no doubt, property is, according to Malabar usage
and law, derived through and from the female members, and, Tn
this view, all the rest of the tarwad claim under them. .But in
practice the property is acquired and possessed by,'and in the
name of, the Karnavan for the time being by bis own independent
act. All the other members claim through him and are jboun.d
by his acts (save as to alienations as above explained). This suit
is a recognition by the plaintiff that he claims under the first
defendant, as plta,intiﬂ' rests his case on the ground ‘of the frand
and collusion of firs defendant. If he did not claim under the
first defendant, there would be no occasion to allege fraud, or 1.30
sock to set aside the decree in No.2 of 1875, It way be said
that, although the tarwad claim tArough the Karnavan in the same
manner as cestui que trusts claim through a trustee, yet that they
do not claim under him. An instance where the tarwad claim

"ander a Karnavan, is when he has acquired property as his own
aéquisition, and not withthe assistance of the tarwad property,
which ‘acquisition descends to the tarwad. Howc.aver, the sug-
gested analogy between a trustee and a Karnavan 1s not correct,
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inasmuch as a mere trustee hag 1o personal interest in the estate,
whereas the Karnavan has such interegt, The rules of English
Courts of Equity in equity Cases, a8 to the necessity for cestui que
trusts being parties to suits by or against trustees by and against
strangers to the trust, do not apply. In Suit No. 2 of 1875 he
defended not only on his own behalf, but
the members of the tarwad, who were therefore (within Explatia-
tion 6 to Section 13) deemed to claim under him, Explanation 5
is not limited in its language to 5 suit under Section 80, which
authorizes a suit or defence by ong o more parties on l;ehalf of
numerous other parties having the same interest in a suit. . In
such suits the party suing or defending must have permission of
the Court to sue or defend, and must in the plaint or defence
purport to sue or defend expressly on behalf of himself and the
others, and notice is required to be given to those interested who
are not parties to the suit. Such suits may embrace claims or
rights of a public nature, whepesg Explanation 5 is confined to
private rights,  Again, Section 3¢ contemplates the cage of parties
f:oo numerous to be conveniently mgde parties to the snit. There
18 10 limit fixed certainly to the number by Section 30 : e.;a,ch case
must depend partly upon whether the Cours consider; that the
nun'lber interested is too great to b conveniently made parties—
hz.wmg regard, amongst other circumstances,‘ to the delay in the
disposal of the suit owing to absence of such interegted pzrties, or

: ‘ . em, and the necessity of bring-
ing their representatives before the Court, Tn such caies each if

the parties interested, although claiming the same interests, for
example, as creditor of a deceageq person or of & compan ,ma

have a separate interest, viz., in the debt due to ixim in whiyc,h th);
other parties are not interested. By Section 30, though it ma

apply to the case of & Karnavan Suing or defendi;g hisgown 'oini
interest with, and inseparable from, the rest of the tarwad v]vhen
the members may in an unusug] case happen to be very n,umer-
ous, is not applicable in ordinary cages where the members are
not numerous, being in this cage only 12. The members of the
tarwad in their normal state live ip 0ne or more family house or
houses (a.ccording to their number) within & very limited circl.e
though some may probably be temporarily absent. When o

han one houge will conveniently

on behalf of the rest of

!

L
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suit, then by consent of all they divide into separate houses, and
separate property is allotted to each house called (amongst
Bréhman members) lam.

In Suit 2 of 1875 the first defendant was sued as Karnavan,
and defended on the ground that the land was the jenm of his
illam or tarwad. He was not sued in his individual capacity,
and the kénom, under which it was decided he held the lands,
was granted to a former Karnavan and came by descent to be
managed by him. It appears to us that appellant claims within
the meaning of Section 13 under the first respondent, and that the
matter directly and substantially in issne in this suit was directly
in igsue in Suit No. 2 of 1875 between the second respondent and
the first respondent, and that plaintiff’s claim in this suit is barred
by Section 13,

Independent of the above views, we may point out that the
appellant was well aware of the Suit No. 2 of 1875, and asgisted
the first respondent therein, as found by the Lower Appellate
Court, to defend the snit. It wag open to him to apply in that
snit to be made a defendant as being interested in the matter,
but he did not do so. The fourth, fifth and seventh to twelfth
respondents, who are members of the appellant’s illam, do not
support him ; they a,_ssist the second respondent. The third and
sixth respondents took no part in the suit and were ex parte.

We dismiss the appeal with costs,

PRIVY COUNCIL.

VENKATA RAMA RAO (Pramvrire), o VENKATA SURIYA
RAO AND ANOTHER (DEFENDANTS).

[On appeal from the High Court of Judicature at Madras. ]

Strfdhanam—l’aatamhda«y power of widow.
The testamentary power of & Hindd female over her stridhanam being ¢..mmen-
surate with her power of disposition over it in her lifetime, and both being abso-
l:i:, no distinction can be faken as regards a widow’s power.of disposition by will

N

* Prosent :=Sir J. W. Corvits, Sir B, Peacocx, 8ir M, K. S, and Sir R. P,
CoLLIER.

VARANAKROT
NarLvanan
NamroR:
.
VARANAKOT
NArLvanaN
Naxsoéxr,

P.C, *

1880.
November 16,




VENKATA
Riua Rio
.
VENKATA
Suriya Rio.

3

churn Singh.(1)
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over immovables ig the purchase of which she has invested money given to her

by her husband. Such estateis subj ispositi
) | . Jech to the disposition which
gives her the power to make of her stridhanam_ ¥ whieh the general law

A widow who received presents of mova,
) 0 le property fi
time to time during their married life, after by oy rom for husband from

his death purchased immovable estate;

pa_rtl.y out of such property and partly with money the proceeds of joweller ;

forming part of her stridhanam. ! y
Held that she could dispose of such immovable estate as her stridbanam, "l

Arprar from a decree of the High Court of Madras (10th Al;gust

1877) affirming a decree of the Jud
’ e of the Goddvari District
(19th September 1876). 80 ot tho Godévari Distric

T}.le suit out of which this appeal arose was brought by the
Zamindar of Pithapdr, the appellant, to recover a one-half share
of the mutta of Virdveram from his cousing, the respondents, on
the groand that at the death of bis grandmother Bhiva ammé’l he
became joint heir with them of the property in dig yut The
defendants claimed to be exclusively entitled to th pute. .
the will of Bhivayammél, e mutta under

The Court of First Instance, finding that the will had been
made as alleged, and that the estate had been purchased teef
what formed, in the Court’s opinion, the stridhﬂnama:fe BZEW;

ammé4l, decreed in favor of the
s def. ;
maintained by the High Court op a;pi:“llants. This decree was

[VOL, 1L

ILL.R., 1 Mad, 281. The i

s question whether th
property as Bhé'vayammél might dispose of sym:’g;;, ::sazuilg
exclude the claim of the plainbiﬁ, having been deciéled in the

affirmative by the High Court, wag again raised on this appeal

Mr. J. D. Mayne appeared for the Appellant;

Mr. J. F. Leith, Q.c., and Mr. B v
» Q.C., * 1% V. Doyne, for the Respondents
Reference was made to Luchmunchunger Geer Gogsimfv I?;W
Their Lordships, without callin
respondents, delivered the followiy,
Sir James W. CorviLe.~Their 1, i
X . ordshi ini
1o ground has been made for Teversing f]?ea?ut;) : °P“tn°nfth"'b/
Indisn Courts in this case. The gmenta of ihe

g upon the Counsel for the
g Judgment ;—

© point, as ultimately stated,

(1) 19 Weekly Reporter, 295,

vl
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is of the marrowest description. It is admitted that wpon the
facts, as found by the Court, it can no longer be disputed that
this mutta, Virdveram, was purchased by Bhévayammél, the
grandmother of the appellant and the respondents, out of her
stridhanam. Again, the testamentary power of a HindG female
over such stridhanam is admitted by Mr. Mayne to be commen-
‘surate with her power of disposition in ber lifetime, both being
absolute. So far the case would have been governed by the
decision of this Board, which is reported in the 19th volume
of the “ Weekly Reporter,” page 295, but for the subtle distine-
tion which has beenraised. It is suggested that wherae the funds
are shown to have come wholly or in part from the hushand, and
to have bean afterwards invested in land by his widow, the same
law which governs in the devolution of immovable estate derived

from the husband is to govern that acquisition ; but their Lord-’

ships cannot find any trace of authority to support such a distinc-
tion. 1t is clearly the law that from the time the funds were given
to the widow by the husband they became her stridhanam, and
that she had full power of disposition over them. Years after the
death of the husband she chooses to invest them in land. Can it
be contended with any plausibility that that was land which was
derived from the husband ? Their Lordships can see no ground
for establishing thissubtle distinction, or for thus arbitrarily inter-
fering with the power of investment and application and disposition
which the general law gives to a Hinda female over her stridha-
nam.

They must, therefore, humbly advise Her Majesty to affirm the
Judgments of the Courts below,and to dismiss this appeal with
costs. i

Solicitors for the Appellant, Messra. Oobbold and Woalley.

Solicitors for the Respondents, Messrs. Burfon, Yeates and
Hart.
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APPELLATE CIVIL.

Befove Mr. Justice Kindersley and Mr. Justice Forbes.

PONNUSA'MI PILLAT (Prerrmonsr), o, PACHAT (Counter-
. Perrrroner).*

. Regulation IV of 1816, Section 29, Zillah Judge.

A Subordinate Judge has no jurisdiction to hear and determine petitions under
Bection 29, Regulation IV of 1816. The Jurisdiction created by that regulation

being peculiar can only be cxercised by the District J udge as ropresentative of th
Zillah Judge.

M. Paorthasdradi Ayyangar for the Petitioner.

P. V. Runga Ohari for the Counter-Petitioner.

The facts and argument sufficiently appear in the J udgment of
the Court (Kivprrsiey ®nd Forers, J7J.).

Junement.—In this case a suit had been decided by a Village
Minsif under Regulation IV of 1814, The person against whom
the suit was decided presented petition to the Subordinate
Court charging the Village Ménsif undor Section 29 of the same
Regulation with corruption. The Subordinate Judge found that
the Village Minsif had been guilty of the grossest misconduct.
He therefore set aside the decree, and charged the Village
Minsif with costs.

A petition has been presented to this Court on behalf of the
Village Minsif objecting, among other things, that the Subordi-
nate Court had no jurisdiction to deg] with the ca:se.

We think that this objection is well founded, Under Regula-
tion IV of 1816, Section 29, thers ig no appeal against the decision
of a Village Mdnsif, but either barty may present a petition to
the Zillah Judge charging the Minsif with corruption, or gross

partiality. The Zillah Judge is ney represented by the District
Judge ; and the jurisdiction being a peculiar one created by the
express terms of* the Regulation, we do not think that it can

_—

-* C.M.P. 343 of 1880 against the order of {pe Subordinate Juds of Co
dated May 13, 1879, - ) ge of Cuddalore,
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properly be exercised by the Subordinate Court. - We, therefore,
resolve to quash the proceedings of the Subordinate Court and
to refer the petition to the District J udge for disposal.

No costs will be allowed in this Court,

APPELLATE CIVIL.

Before Mr. Justice Kernan and Mr, Justice Forbes,

KANDASA'MI PILLAT (Szcoxp Derenpant), Apprrrant, v, MOIDIN
SAIB (PrLAmNTIFF), RESPONDENT.*

Foreign Judgment, suit on—Deerge enforced sub-modo.

The plaintiff obtained a judgment in a French Court againgt the father (now
deceased) of the defendant. .

Plaintiff sned defendant on that jedgment gg representative of his father in the
French Court. The defendant pleaded that the Bhnd on which that jedgment
was obtained was not genuine. Judgment wag given for the plaintiff in the
French Cours with costs. The plaintiff brought the present suit on that judg-
ment. The Lower Appellate Court decreed for the plaintiff against the defen.
dant, personally, for the full amount of the decreo in the French Court and interest.

Held that the defendant was bound by the judgment in the French Court
against him ag representhtive of his father ang personally bound to pay all cosis
awarded against him : but that, in giving effect to the French jndgment, it was
to be executed according to the rules of the Civil Procedure Code, which, in the
absence of proof of assets received by a repregentative of a deceased, only gives a
decree against the defendant as representative to be levied from the asnets of the
deceaszed. “

Tais suit was brought upon a judgment of the French Appellate
Court at Pondicherry, delivered on the 20th November 1875 in
favor of the plaintiff,

The defendants denied that they were bound by the foreign
judgment : the Lower Appellate Court having held that they were
so bound, the defendants preferred g second appeal.

A. Rémackandra Ayyar for the Appellant,

T. Rdma Rdu for the Respondent,

* 8econd Appeal No. 210 of 1880 against the decree of R. Vassudéva Réu,

Subordinate Judge of Negapatam, dated 8th December 187 9, reversing the decree
of the Court of the District Munsif of Tranquebar, dated 24t November 1877.

Poxnusdmr
Prisa
0.
Pacnaz,

1880.
December 15,




Karnasiur
Prtrar

v.
Moy Sazs.
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The facts are sufficiently set forth in the J udgment of the Court
(KzeNa¥ and Forszs, JJ.).

JupoueNT.—The plaintiff obtained s judgment in a French
Court against the father, now deceased, of the defendant.

‘The plaintiff sued the defendant on that Jndgment as repre-
sentative of his father in the French Court.

The deféndant pleaded that the bond on which that jndgment’ ¢

was obtained was nobt genuine. J udgment was given for the
plaintiff in the French Court with costs. The plaintift sues on
that judgment.

There was a decree in the Lower Appellate Court for the plain-
tiff against the defendant, personally, for the full amonnt of the
decree in the French Court and inte
Rs. 1,775-2.9,

The defendant appesls on the
the French Court does not bind hi
not execate the bond, and as there
Court or in this suit that he got

Pay the bond, there should not b g personal decree against him,
but only a decres against him ag representative of his father to
be levied from the assets of ¢

he deceased. We hold that the
defendant is bound by the Judgm

him a8 representative of kig father, and that he iy personally

bound to pay the costs awarded against him in that suit ; and we

rest, amounting in all to

ground that the judgment in
m ; at all events that, as he did
was no allegation in the French
agsets of his father sufficient to

tif’s right throughout. Bu
effect to the French judgment,
the rules and procedure of thig
proof of assets received by a re
gives a decree against the defen
from the assets of the deceas
made accordingly. Each par
appeal,

we are of opinion that in giving
ibis to be executed according to
Court, which, in the absence of
Presentative of g deceased, only
dant as representative to be levied
ed. We direct that a decres he
ty to abide his own costs of this

ent in the French Court against
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APPELLATE CIVIL.

Before My, Justice Kernan and My, Justice Kindersley.

» ‘RATNAM axp rarer o1nERS (PramNtirrs), ArpErrants, v. GOVINDA-

{ *
BRAJULU anp ANoTHER (DEFENDANTS), RESPONDENTS,

Hindd Low—Mortgage incurred to pay of prior mortgage and improve famsly house
binding on sons.

‘Where a mortgagee of a house, the ancestral property of a Hi‘ndﬁ tamily, ad:mn:;d
money on the represcntation that it was required to complete mx}?rovementa .xx; hﬂg
family house and to pay a mortgage debt carrying a higher rate of inferest whic
been contracted to make those improvements,

Held that the sons of the mortgagor were bound by the mortgage.

1877.
March 21.

———— s

In the cese of improvements of the family property made by the managing mem- -

i i he sum spent was large, but the discretion of the
xlz)lzrnzfgi:gﬂ ;ﬁb::?g e:e};::e; bond ﬁd:)::d for the ieneﬂt of the'e?tate, fmd the
family had this benefit, such discretion should not be narrowly scrutinised.

Saravana Tévan v. Muttays Ammdi(l) and Hanumanpersaud Panday v. Mussumat
Munraj Koonweres(2) discussed and followed,
THE question in this case was Whether a mortgage debt of .1,‘800
rupees, contracted by the first defendant, father of the plaintiffs,
with the second defendant to pay off a prior mortgage.debt of
1,500 rupees at a higher rate of interest, and to complete improve-
ments which were being made on the family house, was binding
upon the plaintiffs,

The suit was dismissed by Holloway, J.

intiffs appealed.

?nzrfdlzckarlu &Eg Kamdsam for the Appellants contenﬁed-——

1. That the strict Hind6 law, as contained in the Mitékshord,
ia that an alienation by the managing member is justified
only by a pressing necessity,

2. That ‘zhinuII; has been, for obvious reasons, extended by
the Privy Council 80 as to cover alienations for the bene-
fit of the joint estate. .

3. That the present case did not fall within that ru.le asit was
clear that the rents after the improvement, vie., Rs. 17,
were not enough to cover the interest on the sum borrowed.

A

* Appeal No. 18 of 1876 from the decree of Holloway, J., dated 4th April 1876,
(1) 6 M.H.O.R, 871 (2) 6 M.1A,, 393,



Ratvam
V.
GOVINDA-~
BAJULY.

~ born until after the mortgag
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. That there was no other property belonging to the joint
estate from which a repayment of the loan could be
reasonably expected.

- That the creditor who wished to be protected on the ground
of bona fides must make inquiries on these points.

. That if the creditor in thig

(44

[=2)

case had made these plain

ihquiries, it is quite cloarhe would have seen that there”

was no reasonable chance of the loan being repaid, and
the effect of the improvement would be the loss to the
family of the estate altogether.

. That the not making of thege inquiries puts the creditor
out of the category of bong fide creditors, and

» That it was not for the benefit of the estate to pull down a

house worth a fow hundred rupees and build in its place
a palace worth a few thougands.

Mr. O’8Sullivan for the Respondent.
Ths Court (KErNaw, J., and KINDERSLEY,
following Judgments :—

i Kernan, J.—At the hearin
’\ Mr. Anandacharlu for appella;

~X

[o o]

J.) delivered the

g of the appeal it was admitted by
nts, that the fourth plaintiff was not

. © Wwas executed to the second defen-
dant, and the plaint does not seek relief on his behalf against the

mortgage. Mr. Anandacharly relied on the “rule of  Hindd law
that the manager of an undivided Hindt family cannot mortgage
or sell ancestral estate except for g pressing family Decessity, and
referred to the Mitédkshard. e contended that the evidence did
not prove that Rs. 1,500 or Rs, 1,800 was applied in enlarging or

improving the house, but even if such was the effect of the evi-
dence, the enlargement of the houge was not a fam

and submitted that the effect might be that the
might be more costly than the value of the houses,
therefore be held to be within the myle of g family n

ily necessity,
improvements
and could not

ecessity.
There is no doubt that a large sum of mon

ey was gpent in
enlarging the house both on the ground-floor, in building additions
and in adding an upper story, and that the house is NOW unques-
tionably much larger, very mnearly double a5 large as before, and
of much greater value than before the mprovements, that the
ancestral estate is largely benefited by the additions, r;pa:irs and

improvements. The plaintiff will have the benefit of them what-

|
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ever they are. P. Parthasaradi Mudali, wh.o' regided nextsi}:c:i;
a.ﬁd knew what the improvements and a..ddltlons were,tsa.t;zment
they cost Rs. 1,700 and upwards. Thisisa gene.ral 8 a{)out the’a
no doubt without details ; but-he must ha.vt? knowntllﬂ (l): Zse He
cost, and he lent Rs. 1,500 on the security of & edic:ed i)y the
was apparently disinterested and he was not contra

[ . d
» Yirst defendant. The first deferfdant says, no doubt, that’he applie

500 of the 1,500 to pay @ loan got in 1867, with th::;;i;ﬁi:
money he entered into partnership in trade w1thR o
Néick, and Rémachandra Ndick proves the ]:oan of . :th' tin
The first defendant, I must think, is in collusion dv:;l D
son and could, no doubt, if it suited him, have prcve owed by
improvements and repairs did mot cost Rs. 1,700 as a 'i by
P. Parthashradi Mudali. If it was of importance to determ1ts how
much actually was spent on the house on 1mprov§melll e
repairs, I am not prepared to say that there. was not ;;t ; otiod
Rs. 1,700 so spent. 'Whatever money was laid out was o
to ornamental or unproductive improvements but to :;11 o
material additions, which increased the value of e; - .
Tt could scarcely be contended thatit was a maf;’cert;)1 housz
necessity to build the additions and improvements t(; defendg,n;
as distinguished from necessary repairs. But f:he ﬁx;s . eexemise
is the managing merhber of the undivided fa.mﬂ_y, and, md !
of his discretion and for the benefit of the fam§ly , he maiﬁek ot
additions and improvements; and upon the evidence I ¢ 9:11 ¢ that
his discretion was prudently exercised, and th.at he aot. t;nest
doing in good faith, certainly as regards the family. . ’Ii‘lm :1}1l a; th‘;
15 per cent. per annum, was 3 per cent. per annum h1gh e:-ﬁ ~ o
ordinary rate and the sum spent was large ; but where t. eh s; o
of the managing member is exercised bond fide and for the :;ie X
of the estate and the family have the benefit, T do not thin
that such discretion should be narrowly gerutinised. In Sa,mva‘na
Tévan v. Muttdyi Ammal(1) Sir C. Scotland, at page 379, says -i-'
Tt is the firmly-seftled rule of law resting upon the authority o

the Mitékshars and repeated Judicial decisions, that a managing
1Y

co-parcener has not the capacity to alienate or charge the shares of
the minor co-parceners in immovable ancestral property except for

(1) 6 M.H.C.R., 371.

Rarnax

GovINDA~
RAJULY.
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‘house, it would be a question whether
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the purpose of providing for some family need or the performance of
an indispensable religious duty, or except the alienation or charge be
Jor the benefit of the joint estate .’

In Hanoomanpersaud Panday . Mussumat Munraj Koonweree,(1)
ab page 423 of the judgment, referring to the power of the man-

ager for an infant heir to charge an estato not his own it is said,
“It can omly be exercised rightl

Y.in a case of need or for ther

benefit of the estate.” "
It does not appeat clearly in the evidence that
ments and additions were made after the 1 1900 were borrowed, but
the- evidence of Parthasiradi is that « In January I advanced
the money and then the upstair wog hujlt” < It was in January
1871—at that time he had this house and was building at the
back—he had to put up the verandah ag he told me.”” The
evidence of the second defendgnt is, “Ilent Rs. 1,800 on this
house—first defendant applied to me, He was buildi g a portion of
the upper story and a third divisiop. Improvements were made to the
house. The addition had been made with my money. At that time
the additions were being made—3 yooms and a hall were built.”
The first defendant says he paid one Régavalu 700 out of the
1,500 rupees, but, as already observed, does not say how much was
spent on the house or contradict Parthasgrad; Mudali as to the
cost of Rs. 1,700. His wife says that money was rajsed by
pledge of jewels, but the first defendant does not say so, and she
does not appear to have known of the mortgage of the house. The

evidence of the bricklayers as to the time when the buil dings were
finished is very uncertain.

1 the Rs. 1,500 were spent on the house,
the benefit of the estate to grant that mg
and that plaintiffs 1, 2, and 3 shoylq be
of that Rs. 1,500 to the extent of Rg, 79

all the improve-

I am of opinion it was for
rtgage of J. anuary 1871,
ound thereby. If portion
0 was not 5o spent on the
the mortgagor dong fide
that extent as to which
alid the mortgage might
now, was between Partha-
the question in this cage is very/
ough for the second defendant to

inquired into the necessity for the loap to
there is no evidence. But however iny
possibly be to that extent, if the question,
séradi Mudali and the plaintifts,
different. No doubt it is not ep,

(1) 6 M.L.A., 303,
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say that he advanced money wherewith the prior mortgage for
1,500 was paid off, and to assert that the mortgage of March 9,
1871, is, therefore, necessarily binding on plaintiffs to that extent,
even though the prior mortgage might not so bind them. See
Saravina Tévan v. Mutidyi Ammdl.(1) )

The second defendant alleges that he made all due and necessary
inquiries to ascertain that the'fivst defendant was entitled to grant
a valid mortgage, although it does not, on.the evidence, appear
whether he was or was not aware that the sons of the first defendant
had any interest in the house ; the presumption, I think, is thet he
was aware of the fact.

In Hanoomanpersaud Panday v. Mussumat Munraj Koonweree(2)
referring to the onus of proof on the lender or purchaser from
manager, it is said—

¢ Their Lordships think that the lender is bound to inquire into
the necessities for the loan and to satisfy himself as well as he
can with reference to the parties with whom he is dealing, that
the manager is acting in the Particular instance for the benefit of
the estate. But if they think he does go inquire and acts honestly
the real existence of an alleged, sufficient and reasonably credited
necessity is not a condition precedent to the validity of his charge,
and he is not bound to ses to the application of the purchase-
money.” ¢Their Lerdships do not think that a bond fide creditor
should suffer when he has acted honestly and with due caution, but
is himself deceived. ’ *’

In Saravdna Tévan v. Muttdy: Ammadl,(1) Sir C. Scotland, refer-
ring to the onus of proof, and to Hanoomanpersaud Panday v.
Mussumat Munraj Roonweree(2) says that ome of the positions
established by fthat judgment is—

¢ ¢ That wherethe dispute as to the validity of a sale or mortgage of
family property is with the person to whom it was made, and the
pecuniary consideration for it had not heen advanced for the purposa
of discharging an antecedent charge on the property, or an old debt
incurred by an ancestor, the case of the vendee or mortgagee, as
regatds the existence of a family noed or sufficient beneficial purpose
requiringthe advance of the consideration-money, must be established
by positive proof: Bt that where the consideration-money has heen
advanced, in good faith, for the purpose of discharging an antecedent
charge on the property, or an unsecured debtof an ancestor, it is
enough for the vendee or mortgages to establish a- primd facie case as

(1) 6 M.H.O.R., 371, (2) 6 M.LA, 393.

43
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RA:NAN to the charge having been made, or the debt incurred for a proper
Govixpa-  purpose, by presumptive proof; that is by proof of the existence of

rLIvLy,

such a charge or debt; of its having appeared on reasonable inquiry
tobe an unquestioned burden on the property, or liability from which it
was prudent to relieve the family, and of the advance having been made
in good faith forits discharge.” ¢ Following these rules, I think that
between a boad fide sale or mortgage for an advance made to pay off a |
pre-existing mortgage claim or an unsecured debt of an ancestor, ‘and )
one not made for that purpose, there is this distinction to be observed
that the burthen of establishing by direct proof that such prior claim
or debt was incurred for a proper family purpose is not cast upon the
vendee or mortgagee. He is only required ta show this presump-
tively. But to do so it is incumbent on him to prove more than the
Court below decided to be necessary. He must give proof not only of
the consideration for the sale or mortgage having been &ond Jide
advanced in discharge of an antecedent debt, but also of an inquiry
productive of results which warranted his reasonably believing that
such debt was a family obligation, and the sale or mortgage a prudent
arrangement for its discharge.’” See Girdari Lal v. Kuntoo Lal.(1)
In this case the second defendant was applied to for the advance
by the first defendant, and was informed by him that the money
was required to pay off \the existing mortgage for Rs. 1,500 and
some interest, and further that the Rs. 1,500 had been borrowed
to improve the house. Thesecond defendant saw that additions and
improvements and repairs were made, and in the course of being
made. Ie describes the size and condition of the original house
and the altered size and condition. He believed the statement of
the first defendant thatthe money had been borrowed for the purpose
of the improvements ; there is no evidence that he was informed by
the first defendant or got any information which wduld lead him to
believe that any part of the Rs. 1,500 had been borrowed to pay
off any individual or personal debt of the first defendant, or that
the money had been so applied ; he was informed by the first defen.
dant that Rs, 300 more were required to finish the work which he
said was then incomplete. He saw that the loan at 12 per cent,
would be a saving or benefit to some extent to the first defendant.
The representations of the first defendant may not have been correct
as to all the 1,500 having been borrowed to improve the house, but
if 80, the second defendant was deceived by the first defendant. The
circumstances of the case are peculiar and it is not easy to see

(1) L.R., 1 LA., 322,
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what further enquiry second defendant should or éould have made
unless he called for the books of account or vouchers of the first
defendant to show the application of the Rs. 1,500, which probably
no lender who saw the improvements and additions already made,
and in progress, would call for. I haveno doubt that the second
defendant acted in good faith in agreeing to make and in afterwards
making the advance, and I think that under the circumstances he
acted with due caution, and that therefore the mortgage is binding
on the plaintiffs. ’

The last point to which it is necessary to refer is one that arises
from the fact that the plaintiffs, the co-parceners with the first
defendant, are his sons. It is this, whether the mortgage by the
first defendant, plaintiff’s father, for a debt, though not incurred
for a family necessity or for the benefit of the family or in the
reasonable and prudent management of the estate, yet which was
not incurred for any immoral purpose, is mot good against the
plaintiff. The case cited by Mr. O’Sullivan of Girdari Lal v. Kantoo
Lal(1) appears to go the whole length of that proposition. It was
a case from Bengal and governed by the Mithila law ; but the Court
in giving judgment expressly decided that the law is the same under
the Mitéksharé. See Nardyana Ohdryq v. Narso Krishna.(2)

It is not alleged that any portion of the debts for which either
the mortgage for Rs. 1,500 or 1,800 was contracted was incurred
for any immoral purpose. However it is not necessary to dispose
of the case on the ground there taken as we are agreed that the
appeal should be dismissed for the reasons before stated. Itis
to be observed that Saravdna Tévan v. Muttdy: Ammdl(3) was not
referred to in Qyrdari Lal v. Kantoo Lal, though the alienations
made by the father to pay debts of his contracted for his own
purposes, but not illegal or immoral, were set aside at the suit of the
sons on the ground that the debts were not contracted for family
necessity. '

'We dismiss the appeal with costs,

KivoersLey, J.—The question is whether the debt was inourred
for such family purposes as would make it binding on the plaintiffs,
who were minors. The second defendant lent -to the father and
manager of the family the sum of Rs. 1,300 on the mortgage
of the family house. This was mainly to pay off a previous

(1) LR, 1 LA., 322. () LLR., 1 Bom., 262,
(3) 6 M.H.C.8,, 871,
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RA:I.MH mortgage for Rs. 1,500 which bore g higher rate of interest,

(:g’xlx‘);x and :chat previous loan had been contracted partly to pay an old
!:ra.dmg debt but principally to meet the expense of adding to and
improving the family house. The Kability of the minors for the
old trading debt was not seriously questioned. The family have
the benefit of the additions toand improvement of the house, which
enable theln to take in additiona} lodgers, and the bulk of the -
money appears to have been advanced bond fide to pay for such
additions and improvements. I am therefore of opinion that the

mo(rtgage is binding on the plaintiffs and that the appeal ought to
be dismissed with costs.

Appeal dismissed,

( APPELLATE CIVIL.

Before Mr. Justice Kernan and Myr. Justice Muttusdmi

1878,
November 27, SEDULLA  RAWUTAN  (Derenoaar),

Ayym'.
ArpELIANT; PAKKERI
MOHOMED RAWUTAN (DEFENDANT), APPELLANT; MADAR-

SAH RAWUTAN (DEFENDANT), ArpELLANT, v. SUBBARA'Y-
YAR aND OTHERS (PravTiFrs), RespoNpeNTs.*

Tenancy from year to year—Notice to quit— Objection first taken in second appeal.

An agreement to pay rent in the ordinary form of muchalkd gi
from year to year already in possession is not a leage, given By tenants
A tenancy from fasli to fasli i8 not a tenancy at will

year. In the absence of custom to the contrary, no tenant from year . .
N . . t

connt.ry can be ejected w1ﬁhout being served at a reasonable tinze befzx?;;a;;?v:ﬁ:
 potice to quit at the period of the year at which the tenancyommenced

EN otice to qmt. 198 ““efm.‘y, part of plaintiff's title to ¢ject, and when 1.:he issues
rafh;lgdh;hebqueeth; of tplamtlﬁ :a!;ght to eject, and no proof was given of notice by
plaintiff, but no objection was taken to the want of notice by th i
second appeal : y the defendant until
" Held, that it was competent to the Court to entertain
appeal, but that the plaintiff should have liberty to meet the
of an issue referred to the Lower Court upon that point.

, but a tenancy from year to

the objection insecond
objection upon the trial

TaE plaintiffs in these cases, as trustees of g pagoda, sued the

defendants, their tenants, for recovery of rent and to eject them
from their land. ‘

* Special Appeals 468, 469, 470 against the decrees of the Subordina
: te Judge of
Negapatam, confirmihg the decrees of the District Méngif g
8th April 1878, ¢ of Tranquebar, dated
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It was admitted that all the defendants had been in possession
for many years and paid rent (swimibogam) to the pagoda.

The defendant Abdulla pleaded that he had a right of perma-
nent occupuncy, had improved the land, and was not liable to be
ejected. These pleas were not proved, and it was fouund that he
had executed an agreement on the 11th December 1874 to pay

% Yent within the 25th December’1875. '

The defendants Pakkeri and Madarsah set up the same defence
as the defendant Abdulla and failed to establish it. The Minsif
found that all three were liable to ejectment at will, and this
decirion was confirmed on appeal. '

One of the grounds of second appeal was that the defendants
were not liable to ejectment at will owing to their long holding
of the lands in dispute. No objection was taken to want of
notice till the hearing.

Ramachandra Rdu Sahib for the Appellants.

V. Bhdshyam Ayyangar for first Respondent.

A. Rimachandrdyyar for second Respondent.

The Judgment of the Court (KerNaN, J.,and MouTTUSA'MI Avyag,
J.) was delivered by

Kzrnan, J.—In these three cases the Judgment we are about
to pronounce applies to a state of facts common to each of them,
and the decision app.iies equally to each case.

In each case the plaintiffs are the same, viz., the trustees of
the temple Sri Varattéswara Swémi in Tanjore, and the defen-
dants in each case are separate and different persons, tenants of
the temple lands.

The action in each case is brought, first, to recover possession
of the holding of each tenant; and second, to recover rent due
to the temple, The defendants have severally pleaded a right

ABDULLA
RAwUTAN,
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MoHOMED
RawvuTAN,
MADARSAH
RawvuTaN

V.
SUBBARAYYAR

of permanent occupancy upon payment of the rent properly

’ payable to the plaintiffs. Upon this question the findings of the
Lower Courts have been against the defendants. But such find-
ings appear to us to have been premature and unnecessary to

" be determined, as such question could not be properly the subject
of enquiry unless the primé facis title of the plaintiff to main-
tain ejectment and dispossess the defendant was made out.
There is no question made as to the title of the plaintiffs to the
land and to the rent payable by the defendants, the tenants, but
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the question is whether the plaintiffs, upon the case made by
them, are entitled to maintain the ejectment without giving
ressonable notice to quit to the defendants.

Oase 468.—As to the defendaft in 468. Plaintiffe’ case is
that the defendant, a tenant for previous years, executed a docu-
ment on the 11th December 1874, agresing to pay rent thhm
the 15th of December 1875, and that he carried away the pro-
duce of Béva and. Uvs without paying rent. The action 468
was brougght on the 11th December 1876.

Case 469.—As to the defendant in 469. Plaintiffs alleged that

his defondant, also & tenant for previous years, was asked in
Fasli 1284 to execute a lease agreeing to pay paddy, the sawme as
other Purakudis, and refused to do 8o, but agreed to pay Pura-
kudi vArom ; and thongh he executed on the 15th December
1874 an account settlement for kar paddy obtained in the fasli,
still that defendant carried away the produce, and when asked in
Apn'l and May 1875 to deliver possession he did not do so, but
cultivated for the Fasli 1286, and carried away the whole produce.

Case 470.—As to the defendants in this case. Plaintiffs’ case
is that they were for some years, previous to Fasli 1274, tenants
peying ayen and swimibogam, which they failed to pay for Fasli
1284, and that they did not deliver possession of the lands,
though notice was served on them on the 25¢h June 1875.

This notice was, I believe, a notice to deliver immediate posses-
sion, or at the end of the fasli ending 12th July, only three weeks
after notice.

The defendants in the Cases 469, 470 are, as the plaintiffs
allege, only tenants from fasli to fashi. The defondant in 468,
plaintiffs allege, is tenant under a lease of 1874~—15th December to
15th December 1875—but it is clear on the document A that it
was not a lease, nor for one year certain, ending 15th December
1875, The document is the ordinary form of muchalké given by
tenants from year to year already in possession.

In all three cases the tenants admittedly had occupied for many
years previous to 1874. They are therefore (even on plaintiffs’
view of the facts) all tonants from year to year.
year to year they cannot be tarned out of possession without
being served with notice to quit, requiring them to quit and
-deliver possession at the period of the year at which their tenanoy

As tenants from
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- commenced, which notice should be so served a reasonable time
before the period at which they are required to quit and deliver
up possession.

No custom has been alleged entitling a landlord in India
to dispossess a tenant from year to year, from fasli to fasli,
without a previous notice to quit. There is no reason why notice

Yn"this sountry should not be required asin England and Ireland.

In‘the case of Right v. Darby,(1) Lord Mansfield says in
reference to such tenancy: “ But then it is necessary; for the
sake of convenience, that if either party should be inclined to
change his mind, he should give the other half-a-year’s notice
before the expiration of the next or any following year.” Conve.
nience, which was the foundation of the rule requiring notice in
England (from the time of Henry VIII) to terminate a tenancy

“from year to year, equally applies to landlords and tenants in
India.

There are special provisions in the Madras Act VIII of 1865,
conferring on landlords a summary power of ejectment by pro-

ceeding before the Collector, which provisions do not apply to a

regular suit. As observed by Sir C. Scotland in 6 Madras, p

170,  the duration of the tenancy is still a matter left for deter-

mination in a regular suit by the application of the general law to

the agreement of the parties in each case, subject to the restric-
tion in Section 44 of that Act requiring a suit after summary
eviction to be brought within one month from the time of eviction.”

Act VIII of 1865 in Section 12 provides thattenants mayrelinquish

their lands at the end of the revenue year by a writing to be signed

by them in the pregence of witnesses. Whether any notice of such
intention may be required, it is not now necessary to consider ;
but the provision giving the right to the tenant assumes that
without it the tenant could not relinquish a tenancy lasting from
fasli to fasli, except after a reasonable notice or other mode of
terminating the tenancy.

From this provision it is not a atrained inference to draw,

. that the law required notice on the part of a landlord to termi.

nate the tenancy on his part. The rule has been adopted in
Calcutta. 8ee LL.R., 2 Calcutts, p. 146, sgnd the cases thers
cited,

(1) 1T.R, 169,
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from the son was to start a new
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It was said by Mr. Bhdshyam Ayyangar that the case in 2nd
Calcutta, Page 146, turned upon the Bengal Act VIII of 1869,
but on reference to the case, we find that such is nob the case.

What is reasonable uotice is aYuestion the answer to which
must depend upon the time which should be allowed for the
convenient removal and procuring of another farm, possibly, by

the tenant on the one hand, add for the landlord on the other™
hand to procure agother suitaple tenant,

It isnot necessary’ that
we should decide that question, Probabl

Lo ’ y the rule in England,
Vi& SIX months, will be adopted whenever the question shall be
considered, ‘

In. the cases before us, 468, 469, no notice to quit was given,
and in 470 the notice given wa,

Possession, or possession at )
we hold was not reasonable,
It was contended before g
condpetent for an appellant 1,
of notice to quit, or on the nee

o end of the fasli, 12th July, which

that on second appeal it was not
ground his appeal on the absence

noue essity for such notice, as it was not
rased i the Court below, ang to which the other side might

have given an answer in fact, A passage in 3 Moore’s Indian
Appeals was referred to at Page 242: “ It is a safe maxim for a
Court of. Appeal to be governed by, that an objection which if
taken might have been cured, and which *was not, taken in the
Court below, shall not he taken in the Court of Appeal,” The
objection there was the wang of proper parties to the suit

. The case in 14 .Moore’s Indian Appeals, bage 194, was also
cited, containing this Passage: « e objection, ag taken below,

necessarily assumes the plaintiff to e claiming as heir to the son ;

and to urge, on the hearing of the appeal for the firgt time, that

the real title of heirship must be derived from the mother and not
ground of objeckion to title which
of meeting below, (See cases
L.R., Appendix 44 ; 6 BLR,

the plaintiff had no opportunity
2B.L.R,, Appendix 239 ;5 B.
Appendix 356.)

It was, no doubt, part of the necesg

j roof of plaintif°s title
to vject defendant that he should prom'y p plaintiff’s ti

‘ ower Courts, raise this guestion of notice
bo quit. The plaintiff, if he desires if, must have an opportunity

S on the 25th June, for immediate

!
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of meeting the defence of absence of proof by plaintiff of notice,
if he suggests any answer in fact, ,
The following issues we propose to be tried in each case :—

(1) Whether plaintiff gave any, and what notice, and when,

to the defendant to quit before the commencement of

this suit, with liberty to the parties to give any addi-

'~ «  tional evidence. °
* {2) According to the custom of the country, what period of
notice is usual to terminate a tenancy from year to year?

It is necessary for us now to say that in the Courts beloyv; the
tenancies of the defendants were considered to be at will, the
Courts apparently not distinguishing a tenancy at will from a
tenancy from year to year ; such tenancies are essentially different.
A tenancy at will is a holding by a tenant entirely dependent on
the will of the landlord, capable of being terminated at any time
by the will and demand of the landlord without any previous
notice, and for the refusal to deliver up possession ejectment may
be at once brought.

A. tenancy from year to year is a holding under contract, express
or implied, that the tenant may hold, until the end of any year
entered on, unless the tenancy shall be determined either by
agreement of both parties or by reasonable notice to quit by
either party, terminating at the same period of the year at which
the tenancy was commenced.

The issues directed have of course only reference to the eject-
ment, as there is no defence to the claim for rent.
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«

APPELLATE CIVIL.

Befove Sir Oharles}A. Turney, Kt., Ohief Justice, and
Mr. Justice Forbes.

SADAYA PILLAT (PrLAINTIFF), APPELLANT, 0. CHINNI AxD OTHERS
(DEFENDANTS), REspoxDENTS.*

Act VIIT, 1859, Section 2—Res Judicata,

Act VIII of 1859, Section 2, does not require a plaintiff at once to aggert all
his titles to property or to be. thereafter estopped from advancing them.
The maxim Newo bis vewari debet in eadem, causd cannot apply where the right

on which the second suit is brought is not the same as that asserted in the former
suit.

Tr1s was a suit to establish plaintitPs title to 5-14 acres of land ;
to have first defendant’s name removed from the pattéd granted by
the Revenue authorities ; and to have a patté issued in plaintiff’s
name alone.

The plaintiff alleged that the first three defendants were the
sons of his uncle Paraddsia Pillaj by his concubine the fourth
defendant ; that he and his uncle were undivided in interest, and
lived together till the death of the latter in 1852, when a partition
of the property was made between plaintiff and defendants ; that
this partition was finally carried out in 1864, since when defen-
dants had been in separate possession of their share of the land ;
that the Sub-Collector ordered the fipst defendant’s name to be
substituted for that of Paradisia Pillai ag Joint pattddér with
plaintiff, which led to a civil suit in 1872,

Plaintiff in that suit, as the undivided nephew of Paradésia;
sued first defendant, alleging that the latter was @ot the son of
Paraddsia, and had no claim to ‘the land in dispute; but at the
hearing the Court allowed plaintiff to put in a petition with
certain documents, which wholly altered the nature of the claim,

for plaintiff now admitting that first defondant was the son of -

* 8.A. 368 of 1878 against the decres of the éub

the ordinate Judge at Cuddalore
reversing the decree of the District Mdnsif of Chidambaram, dated 18t% March
1878.

\

] . v
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*

Paradésia, claimed under a partition-deed executed after Para-
désia’s death. .

Judgment was given for plaintiff, but on appeal in 1§75 the
suit was dismissed, the Count remarking that plaintiff’s right t'o
assert his claim under the partition-deed was not affected by this
decree. .

* «This suit was brought in 1875, and the question was whether
pléintiff’s claim was barred by Section 2 of Act VIIT of 1859,
(The Sub-Collector was made a party to the suit.)

The Mnsif found in plaintiff’s favor on the ground tha:t there
had been no final decision either granting or wihhholdm'g the
plaintiff’s prayer (Saikappa Chett; v. Rdni Kolandapuri Na-
chidr),(1) and because, in dismissing the suit, the Appellate F}(),urt
¢ gllowed the option to plainﬁiff of maintaining a sepa,ra.,te suit. '

On appeal the Subordinate Judge dismissed th'e suit, holding
that the plaintiff was bound to bring forward his w'hole cause
of action, and, if he failed upon one title, could not bring @xfother
suit upon another of a wholly different character ; and that -1t was
very _doubtful whether an Appellate Court could permit the
withdrawal of a suit already heard and determined by a .Court of
First Instance, but that in this case the order of the District Court
had no such meaning. .

The plaintiff appealed on the grounds that.: the suit was not
barred, and that he was allowed under Sectlo{a ?7, Acf YIII,
1859, to withdraw his former suit with permission to bring a
fresh one.

T. Rima Rdu for Appellant.

C. Rémachandra Réu Sahib for Respondent. ,

The Court {Turxzr, C.J., and ForsEs, J.) delivered the follow-
mffTUDGMENT :—The plaintiff, appellant, instituted this sui.t to o.btain
a declaratio'rq that he is solely entitled to the land described n?bth-e
plaint, without participation on the part of the' defendants Chinni,
Sinnan and Virappen ; and that, being so entltl'ed, the pattd for
the la,ﬁd, which has been issued in hjs name and in t;he. name ?-f th.e
defendant Chinni, ought to be cancelled and a patté 1ssu§ad in his
name solely.

3
Y

(1) 8 M.H.C.R., 84
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The plaintiff, averred that he lived in commensality and 88
& member of a joint family with hig uncle, one Parad4sia Pillai,
up to the time of his uncle’s death, which occurred 25 years ago ;
that the property in suit was at that time joint property, and the
pattd was in his name and in the name of his uncle Paradésia
Pillai ; that the defendant Thyli was the concubine of his uncle

Paradésia Pillai, to whom she had berne three sons, the defendants *

Chinni, Sinnan and Virappen ; that, subsequently to the death of
Paradésia Pillai he had come to an agreement with the defendant
Chinni, and the defendant Thyli as the de Jucto gnardian of her
sons*Binnan and Virappen, who Were at the time minors, whereby
they accepted as their share of the Jjoint property three-sixteenth
cawni of land and some buffaloes, and it was a,rra,nged they should
reside in the plaintifi’s house unt;} be built & house for them on the
land assigned to them ; that on 28,9 December 1864 the defendants
Chinni, Sinnan and Virappen took from him Rs. 10-8 in lieu of
the hOI‘ISB he wasg bound to erect angd executed an a,cquit,ta,nce’ and
that they have since retained solo possession of the land assigned
to themt, and he has held sole possession of the land mentioned in
the plaint ; that the Sub-Collectop nevertheless issued a patté for

the land mentioned in the plaint, {n which the defendant Chinni
is included as co-occupier of the )

and,
In a former suit instituted by the plaintiff jn 1872 he claimed
the same relief as he now 8

eeks, but on different averments.
While asserting, as he now asserts, that the

proceedings in that suit the plaing;g
which he now relies to prove Iy
uncle’s death, and endeavoured to

produced thet documents on
partition subsequently to his
obtain from the Court a decree
but it was ruled>that in that
1 the case originally set up by
® from the alleged partition, he
1t being found that Chinni was
the suif wag dismissed.

defendants plead among other pleas
d from maintaining this suit by the

provisions of Section 2, Act VII] of 1859, Thig ig clearly not so,

the son of Paradssia Pillai,
To the present claim the

[}
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because the claim he now advances has not beeh determmefi in
any previous proceedings. He claimed the same pr?Peli:.Y 1 ;3
true, but he based his claim on inheritance~sgccess1?n y sur-
vivorship to the interest of his united uncle ; that cl.alm wagtu:l-
quired into and determined. He now sues on the title ;re& .eh
by the agreement made between him and the defendants throug:

% their guardian subsequently fo the death of Paraddsia Pillai.

Thi% claim has not been heard and determived; the provisions
of Section 2, Act VIII of 1859, do not therefore apxlﬂy :zf wi
Nor is there anything in that Act which required a plaintifl &
once to assert all his titles to property or to be ther.aafter .estt_)P"
ped from advancing them. The only ground on which obJ?Ct‘;“
could be taken to a second claim under the circumstances is the
rule of law Nemo debet bis vexari pro eddem causd;'b“f’ that "“l.e
cannot apply where the right on which the suit is broughthls
not the same as that asserted in the former suit. Muns'ee
Buzloor Raheen v. Shamsoomjee Begum,(1) and Rdo Kurun Sing

. Nawab Mahomed Fyz Ali Khan.(2) o .
! The further quesfizu arises whether the plaintiff can claAml
the relief awarded to him by the Court of First Insta:nce. hs
his title is impugned by the defendants, it is not o-bvmus vtvhj,};
he chould not obtain & declaratory decree. It is true
Court cannot go on to give him other relief than ﬁnhf?ut:::
tion restraining the defendants from interfering wit ltté)(in
session, and that it cannot direct the issue of a Re‘venue pa) ot
making which direction the Mdnsif exceeded hx.s powersd, chia
it can make a declaration of the plaintiff’s right, 9'1; o
declaration the plaintiff can carry to the Collector, Who

nt him a patfs. .

g‘r’i‘he pla.intfﬁ' must of course establish that his swb 13 b’gug;:
within the time limited for suits for sucha declaration, an
on the merits%e is entitled to relief. ) a

The decree of the Lower Appellate Court is set aside a;:i
the case remanded to that Court for trial. The costs of this
appeal will abide and follow the result.

(1) 11 M.I.A,, 551, (2) 14 MLLA., 187.
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sale-proceeds, while the mortgagee admitted *that his time vasypeva
having expired, he was content to get back his money with mesne SH:NBOG

profits. Thereupon the District Mnsif heard the evidence and Narava Par.

1879.

August 28,

APPELLATE CIVIL.

Before Mr. Justice Kernan and My, Justice Muttusdmi Ayyar.
. - ‘L

VASUDE VA SHANBOG AND axommen (PLAINTIFES), APPELLXNT.SZ .
NARAINA PAI (First Drrenpant), RESPONDENT.*

Indian Oaths det, 1873, Section 11.

The mere agreement of ove of the parties to a judicial proceeding to be bound
by the oath of the other is in itself no adjustment of the suit.

If the matter statod in the agrecment is sufficient as the grounds of a decision, &
judgment may be passed, for then it would be conclusive evidence under the Oaths
Act.

The difference betwoen Regulation IIT of 1802, Section 6, and the Indian Qaths
Act, 1873, Section 11, discussed.

C..Réimachandra Rdu Sahib for Appellants.

Mr. Tarrant for Respondent,

The facts and arguments in this case sufficiently appear in the
following Judgments :—

Murrusimi A.YYAR, J.—This was a suit to set aside a usufrnc-
tuary mortgage for Rupees 2,000, which was executed on the 24th
January 1865 by the plaintiffs’ father in favor of the firsb
defendant’s younger brother, since deceased. In Case 28 of 1872
the first defendant sued the fipst plaintiff and his mother for
possession under the mortgage, together with mesne profits, in the
Court of the District Mtnsif of Mdlki. The contention for the
present first plaintiff then was that the mortgage was created by
his father without any family necessity, and that it was binding
neither upon his share nor upon that of his younger brother, the
second plaintiff, in the family property under mortgage. ‘While
. this suit was pending the Property mentioned isnthe plaint was

attached and sold in execution of the decree passed against the

plaintiffy’ father in Suit 801 of 1849 ; and the second defendant,

third defendant’s brother, became jts purchaser, and was iD

consequence made & party to Suit 28 of 1872. The purchase?

aduditted the mortgage-debt, ang agreed to'its liquidation from the

*8.A. 15 of 1879 againgt the decy ‘
et ee of J. W. Bost, District Judge of Soutl
» modifying the decree of the Subordinate J udge, dated 22nd August 1878.

found that the mortgage debt was a family debt, but held that,
in the circumstances already mentioned, the first defendant was
not at liberty to claim possession, and in this view dismissed the

¥Suié for possession, adding, Mowever, that he might sue the

purchaser for the amount of the mortgage with mesne profits, and
that the purchase-money, less the decree-debt, should e held in
deposit. The present suit was then instituted by the plaintiffs
on the ground that the mortgage was a transaction not binding
upon them, and, pending its decision, the District Munsif
directed, at the instance of the first defendant, that the amount
beld in deposit be paid to him. Thig defendant contended that
the debt was incurred for a proper family purpose, and referred to
the suit before the District Munsif of M¢lki. As to the sale of
the equity of redemption, the Court of First Instance held that
the decree which led up to it)was passed for a debt incurred by
plaintiffs’ father before they were born, and that it was binding
upon them, To this part of the decision the plaintiffs have
apparently submitted and preferred no appeal against it, and it
requires no further notice. As regards the mortgage, however,
the plaintiffs and the first defendant agreed that if the former
should swear before the idol at Dharmast4lam, according to custom,
and repeat thrice that their father did not spend the money
borrowed for performing the Upandyanam ceremony of the
second plaintiff, for paying the judgment-debts of Annappaiya,
Manganadaiya e.md Naranapai -of Mangalore, for maintaining
his family and for making certain ornaments, the first defendant
was to pay back two-thirds of the amount paid him in satisfac-
tion of themtygage, and that, if they should fail to do so, their
suit was to stand dismissed with costs. A commission was
issued, the plaintiffs swore in accordance with the agreement,
and the Subordinate Judge passed g judgment in their favor

for two-thirds of the amount paid out to the first defendant.

On appeal the District Judge reversed this decision, observing
that the question now at’issue was decided in the first defend-
ant’s favor in Suit 28 of 1872 ; that the mere fact of the plain-
tiffs having taken an oath as to matters of which they had no
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personal knowledge cannot entitle them to a decree; and that
moreover a decree for money could not be given in this
suit. It is argued on second appeal that the District Judge
was not at liberty to re-open and enter on the merits of the case
after its disposal under the provisions of the Oaths Act, X of
1873. The agreement on record is in the form in which such

agreement was usually recorded when Section 3, Regulation® *

III of 1802 was in, foree. It isto be observed that by this
Regulation the decision of & suit by the oath of one of the perties
was expressly recognized if the other party consented to that
wode’ of decision. In their proceedings of the 14th December
1816 the late Sudder Court deprecated the principle of the Regu-
lation, and ruled that, according to it true construction, a Court
cannot decide 2 suit simply upon the oath of one party, even
though the other consented to that mode of decision. In
Clanse 3, Section 14, Regulation IV, and in Section 27, Regu-
lation: VI of 1816, however, the Legislature recognized the
principle; and in their Civeular Order dated the 20th Aungust
1835, the late Sudder Court referred to this recognition, and
ruled that a suit may be decideq by the oath of one of the
parties with the consent of the othep, Again, in their proceed-
ings dated the 8rd July 1849, the Court observed that the Regn-
lation was only permissive, and that, it was not imperative upon
a Court to decide a suit upon oath, even though both parties
should consent to such mode of arbitration,

Further, in 8. A. 14
of 1850 the Sudder Court held thaet the non-observance by a

party of an agreement to settle 5 dispute by oath is not alone

sufficient for deciding againgt him, Thus, when the Code of
Civil Procedure was about to be enacted,

mete to decide a suit by the special oath
the other party consented to that mode of decision, and if the
agreement between them was duly observed ; bubif the agree«
ment was broken, it was no Proper ground of adverse decision,
though, if there was a conflict of testimony, it might serve as
corroborative evidence and turn the balance against the party
break(_ing the agreement. When the Code of Civil Procedure
was passed this mode of adjustment was ignored, and the lan-
guage of Section 98, which dealt with the adjustment of .suits,
referred, as obsex:ved by the High Court in K. 4, Haji v: P, N,

it was"perfectly legiti-
of one of the parties if

4
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iar,(1) “ to an agreement upon some terms Vagwprva
Ramen Numbiar,(1) gr P SeANBoG

respecting the sabject matter of the suit which are capable of

being embodied in a decree whereby the suit would be disposed Narama Par.

of, and not to an agreement that, if the party should do c‘ertgin
things, a decree should be passed in his favor, and, if he failed to
do those things, then in favor of the other, so that what decree
should be passed would depend upon the result of an enquiry
whei:her, subsequent to the agreement, certain acts ha.d or had
not been performed.”  After the Code of Civil Procedure became
law, the Regulation of 1802 was repealed by Act X of 1861 ; and,
alluding to this fact, the High Court ruled in their proceedings
of the 3rd March 1868 (4 M.H.C.R., Appendix III) that the
sections relating to the settlement of suits by oath, when the
parties mutually consent to that mode of settlement, being
repealed, the Courts no longer possess the power of following
that procedure, though there is nothing to prevent the Courfs, if
they have the means, from fa,cilitating a gettlement of this nature
by the parties by satisfying themselves that the necessary condi-
tions are fulfilled. The proper procedure under this proviso was
to examine the parties concerned after the oath is taken, to see
that if the consent, originally expressed conditionally, was still
adhered to, and then to passa judgment by consent ; but if the
consent was then withdrawn, the Courts had no alternative, as held
in K. 4. Hajs v. P. M. Ramen Nambiar,(l) but to dispose of the
case in the regular way. In this state of the law the Oaths Act
was passed, and came into force on the 1gt May 1878. Like theold
law, it recognized the agreement of one of the parties to a judicial
proceeding to be ~bound by the oath of the other. But when the
agreement was observed and the oaths taken, it was a mode of
adjustment under the Regulation, while it is only conclusive

evidence of the fatter stated therein under the Act. In the ome |

case it was in itself a groungd of decision, while in the other it is
conclusive evidence of certain fact or facts, so that how far they
might sustain a particular decision against the party bound by
the oath would depend on the legal consequence of such fact or
facts in relation to the relief prayed for. The difference between
the two enactments is not, as is commonly supposed, only verbal,

o l\t.H.o.R., 422,
50

.
-
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for the Regulstion adopted the usage which survived in the
country—the settlement of suits by trial by ordeal, which formed
part of the ancient Hindl law of procedure; while the Act, by
requiring that the oath agreed tobe taken shall be repugnant
neither to justice nor to decency, nor purport to affect any third
person, and making the oath a kind of special sanction, under

which the evidence of a party or witness may be made conglusivd o

by consent, divesteq it of its character as an arbitrary amd at
times objéctionable mode of settlement, and at the same time
utilized its effect upon the conscience of a party or a witness, in
the interests of justice, by constituting the agreement when it is
observed into pre-appointed and irrebuttable evidence by con-
sent.

If the foregoing statement of the law on the subject and the
changes in the old law which have led to it is correct, I may
take the following propositions as established :—

T. The mere agrecment of one of the parties to a judicial
proceeding to be bound by the oath of the other is in
itself no adjustment of the suit.

II. If the party to be bound by the oath adheres after the
oath is taken to the mode of disposal mentioned in the
agreement, then it is an adjustment, and a judgment
by consent may be recorded, for the consent then would
be unqualified and embody certain terms relating to
the object matter of the suit and capable of being at
once embodied in a decision.

III. If the matter stated in the agreement is sufficient as the
ground of a decision, a judgment may be passed, for
then it would be conclusive evidence under the Oaths
Act.

As to the mode in which the Subordinate J udge has dealt with

" this particular suit, the agreement was taken in the form in which

it was usual to take it under the old law, and it not only recites
the matter to be repeated upon oath, but also mentions the

modes of disposal when the agreement as to the oath is observed K

and when it is broken. The record does not show that the first
defendant was examined after the oath was taken, and that he
expressed a fresh consent to the modes of disposal mentioned in
the agreement, and I think, therefore, that the J udgment cannot
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be sustained asa judgment by consent. Again, the matter stated VSAsX::'vGA
H. 0

in the agreement has reference to the application of the loan.

v

It may well be that the loan in dispute was not applied in the Nararna Par

manner stated in the agreement, and still the money was advanced
in the belief that it would be so applied ; and unless the creditor’s
-bgna_fides as well as the beneficial application of the money lent
are .negatived, a decision adverse to the creditor cannot be
upheld. In no possible view of the case therefore can the Judg-
ment of the Court of First Instance stand.

As to the Judgment in Suit 28 of 1872, it is not clear from
the record whether the second plaintiff was a party to that suit.
I am therefore of opinion that the Judgments of the Courts below
should be reversed, and that the suit should be remanded for
disposal on the merits.

Kzrnax, J.—1I agree in the Judgment of Mr. Justice Muttusbmi
Ayyar that the decision in K. A. Haji v. M. P. Ramen Nambiar(1)
applies, and that the Sub-Judge ought to have proceeded to
hear the case. Under the Oaths Act it may be that the facts
stated in the oath are to be taken as conclusive evidence, but
still the case should not have been decided on the consent.

As to the Judgment of the Lower Appellate Court, I think that
as the question of res judicats Was not raised before the Sub Judge,
the Lower Appellate Court should not have decided the suit on
that ground. The plaintiff had not an opportunity of considering
this question, as it was not raised in the Court of First Instance.
Possibly he might show that the point was not decided, but at
all events I think that he is right in saying that as the question
was not in any way put in issue below, the Judgment in appeal
should not be founded on that ground. I think we should reverse
the decrees of both the Courts and remit the case for trial to the
Court of First Instance, the parties to have the usual right of
appeal. The costs of this appeal and of the two trials must be
provided for in the revised decree.

(1) 4 MHC.R., 422.
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“Mr. G. E. Branson resides within the City of Madias. Heoccupies G..E. Brax-
the premises No. 22, Poonamallee Road, Chetput, within the division son

v.
or district of the city in which no water has been introduced by the Tus Moxi-

1879.

October 2.

FULL BENCH Municipal Commissioners. The. said premises themselves are situated f,ﬂ‘;:ﬁ,f;’;f{
y at a distance of 1,600 yards from the nearest stand-pipe, fountain, ,i.‘;’:r;“(;
Before Mr. Justice Innes, Mr. Justice Kernan, and Mr. Justice reservoir or pump, so that Mr. G. E. Branson derives practically ho Maozas.

Muttusimi Ayyar.

G. E. BRANSON (Prantier), Apperrant, v. THE MUNICIPAL
COMMISSIONERS FOR THE TOWN OF MADRAS (Derex-
tANTS), RESPONDENTS. *

Municipal Act No. V of 1878—Case referred under Section 192—Right of Municipal
Commissioners to levy water-tav—Condition precedent—Independent power.

The Madras Municipal Aet is not a “ private” Act.

When a public body is entrasted by the Legislature with the duty of making
public improvements and powers are entrusted to it for such purpose, those
powers will not be subject to a restrictive construction, though they interfere
with private rights.

A Sjatute is not to be construed like a Contract. The power to impose a
tax is not contractual and needs no correlative right.

An eguitable construction it not permissible in a taxing statute when it is
possible to adhere to the words of the statute.

B resided within the City of Madras and occupied premises within a division

or district of the city in which no water had been introduced by the Municipal
Commigsioners.

The Commissioners levied & water-tax on B in respect of his premises. B
appealed under Section 189 to the President and two Commissioners, who decided
that he was liable to pay the tax. .

On & oase stated to the High Court it was

Held by Innges, J., and Murrosiur Avvag, J. (Kerwan, J., dissenting), that
upon the true constraction of the Act (V of 1878) the right of the Commissionors

to levy the water-tax was independent of the duty imposed upon the Commis-
sioners to supply water.

Tris was a case stated under Section 192 of Madras Act V of
1878 by the Presidency Magistrates for the Town of Madras,
Egmore Division.

Mr. Johnstone for the Appellant,.

The Advocate-General (Hon. P. O’ Sullivan) a.nd Mr. Norton
for the Respondents.

The Court (Inngs, KeeNaw, and Morrosiwm: Ayvar, JJ.)
delivered the following Judgments,

Kzrnan, J.—The facts of the case are as follow :~—

* Case atated under Section 192 of Madrag Act V of 1878 by the Presidency

Magistrates for the Town of Madras, Egmore Division. Calendar No. 8,869 of
1879.

i, ‘bepefit from the water-works, for the maintenance, exténsion, and
repair of which water-tax now objected to has been imposed.”

The questions referred are—

“1. Are the premises No. 22, Poonamallee Road, Chetpnt liable for
the water-tax demanded for the current year 1879 #”

“2. Is it essential that stand-pipes, fountains, reservoirs or pumps
should be so placed that there is one at a distance not exceeding 150
yards from the said premises, before the Municipal Commissioners can
legally levy the water-rate ?”

The answer to these questions depends on what is the true
construction of Madras Act V of 1878 as to the supply of water
for domestic use.

The substance of the case on each side is as follows :(—

The appellant contends that the Commissioners cannot legally
assess, or at all events levy water-rate on a house, unless and
until they are, as a condition precedent, in a position to supply
water for domestic use (on payment of the tax) to the tax-payer
from a pipe at a distance not exceeding 150 yards from the house.

The Commissioners contend that no such condition precedent is
imposed by the Act, and the power to assess and levy is uncon-
trolled by any obligation to supply water to a water-rate payer at
the time he pays his tax. They maintain that the power to assess
and levy is an-independent power given for the purpose of
enabling them to maintain and to extend the works necessary to
be constructed, and that they are entitled to assess and levy if
they have water in any part of the city, however distant, when the
tax-payer may procure it by sending for it.

Before considering the clauses of the Act it will be convenient
to refer to some gemeral rules relating to the construction of
statutes. In 1st Ld. Coke’s Institutes, p. 181, itis said, “The
natural and genuine way - of constructing & statute is to construe
one part by another part of the same statute, for this best
expresseth the meaning of the makers, and such construction is
¢ e visceribus actus.’ ¥ ‘
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When words in a statute are express, plain, and clear, the words

ought to be understood according to their
genuine and natural signification and import ;
unless by such exposition a contradiction or
inconsistency would arise in the statute by reason of some subse-
quent clause, whence it might be inferred that th
Parliament was otherwise. .

“Such . construction ought to be put upon a statute as may
best answer the intention which the makers
had in view, for qui hearet in Litera, heeret in
cortice,” Plowden, 467 ; Advice, 468. )

The intention of the makers of a statute is sometimes to be
collected from the cause or necessity of making a statute, at other
times from circumstances ; whenever this can be discovered it
onght to be followed with reason and discretion in the construe-
tion of the statute,
the statnte,

Stradling v. Morgan—Plowden, p. 205.6.

A thing which is within the intention of the makers of a
statute, is as much within the statute as.
letter. Plowden, 366. '

A thing which is within the lotter of the statute, is not within
the statute, unless it be within the intention of the statute.

Eyston v, Studd—Plowden, 464, 465. Quaint good old Law.

In some cages the letter of an Act of Parliament is restrained
by an equitable construction, in others it is enlarged ; in others
the construction is contrary to the letter. Plowden, 465,

No statute should be construed in such manner as to be incon-
sistent or against reason. 1 Institute, 97.

If the meaning of a statute be doubtful, the consequences are

Tasgker, 233.
Hobart, 9597,

e intent of the

14h Coke’s Re-
ports, 73b.

although such construction seem contrary to

if 1t were within the

'to be cousidered, but when the meaning is plain no consequences

are to be regarded. See Dwarris on Statutes,

It is now necessary to consider the provisions of Act V of
1878. This Act transferred all the property of the former Com-
misgioners to the present Commissioners. Oue of the leading
objects of Act V is to provide a supply of pure water for domestic
use ; water not required for domestic use does not hold any pro-

minence in the Act. Tt is provided for merely as an adjunct to
the main object. Section 211 cnacts i~
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1st. Commissioners shall provide supply of drinking water.

2nd. For that purpose shall cause pipes to be laid, and other
works to be made, necessary to the supply of whole-
some water in the public streets. '

3rd. Shall erect stand-pipes, reservoirs, fountaz'ns, pamps ‘fqr
gratuitous use of inhabitants for domestic purposes.

& 4th. Stand-pipes, &c. shall be so placed that there shall be

one at a distance not exceeding 150 yards from any
house in any public street. (Appellant’s house is
admittedly in a public street.) o

5¢h. It shall be the duty of Commissioners to provide ‘that
such supply shall be continuons, and that water sup-
plied may be at all times pure and fit for human
consumption.

uch for Section 211. 1t is imperative.

'%Ee]:vorks contemplated by Section 211 are part of the perma-
nent works (amongst various others) to provide for the constf'uc-
tion of which the Municipality are, by Part 5 of the Act, Sect{ons
208 to 210 (similar to Section 28 of Act IX of 1867), authorize
to raise loans on the security of their taxes and tolls and pay-

lected under the Act.
me;:i::} eSectiom 100, mentionslﬂ(lie taxes, tolls and payments,

-rates are of course included, .
ani\;:&ig:;mfssioners contend, and rightly, that' until Water-t:x
is capable of being levied it cannot form the s.ub]ect of a sgcu:} ;yl
on which to raise money. But the Commissioners may, Iec 1?11
101, raise money on all or any one of the taxes or tolls. - t wx)
be seen that except the water-tax (for water for domestic u:ela
under Act V of 1878, each of the other taxes or tolls was capable

of being levied through the city immediately after the Passx;xg ;f _
the Act. The Commissioners therefore might have raised fun s{

from that source. ' -
Even’ as regards the water-tax, it was capa]i)lz of immediate
i it 1 t supplied.
imposition wherever the water was in fac
{)L(; regards all other taxes or tolls, except waf;er-tax, the I;ax-ty
paying the same was not then immediately entitled to get from
the Commissioners anything except a receipt. As to w‘a.ter-ta.x,
however, Section 141 gives the right to water for domestic use on
payment of the tax. .

. E, Brax-
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The water-tax, when logally assessed and leviable, could be
made security for a past or future loan raised for water-purposes.
The power to construct water-works, and the means of raising
money for that purpose, are the same in this Act and in Act IX
of 1867, and there is no doubt that under Act IX the water-tax

could not be levied till the works were made. Therefore there
is no force in this objection of the Commissioners. It was not

necessary therefore for the Commissioners, in order to raise
money to construct these water-works, that water-rates should be
assessed throughout the whole city,

The Legislature having thus commanded that the water shall
be supplied and pipes laid in all public streets, and other works
made for the purpose of such supply, and sssuming the Commis-
sioners would do so, having provided means of borrowing money
for such purpose, the Act V of 1878 enables the Commissioners
to assess and levy a tax for the maintenance of the works. The
Commissioners justify the tax on those who could get water, on
the ground that the works are to be constructed partly out of the
tax. This seems to me wrong. Section 139 enacts :—

“To enable the Commissioners to provide for the maintenance,

repairs, extension,

improvement, and other incidental expenses of
water-

works heretofore provided or hereafter to be provided, together
with inferest on any loan heretofore contracted for the construction of
such works, or which may be hereafter specially contracted for the
purposes aforesaid, the Commissionerg may impose an annual tax apon
all houses, buildings and lands, except those exempted under section
one hundred and nineteen, and as herejnaftor provided, at such rate,

not exceeding 4 per centum upon the annnal value thereof, as appears
to the Commissioners sufficient for the purpose. '

* Provided that the Governopr in Council may,
by notification in the Fort Saint George Guzette,
or part of a division from the payment of the wa
from time to time remove such exemption,”

This section plainly contemplates that works have been made,
and provides a fund not for Constructing works, but for
lenance, repairs, ewtension, improvements,

trom time to time
exempt any division
ter-tax, and may also

main-
and other ineidental
expenses,” and for interest on money borrowed before the Act or
after the Act to make the works. The tax so raised and money
borrowed for construction are not to be applied to general pur-
poses of the Commissioners as the other tolls, but are to be
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applied to water-purposes only, Section 150. No doubt Section
139 does not necessarily intend that all works shall be made
before water-tax is assessed and levied. But the object of the
section is for maintenance, repairs, &c. of works already made,
and it contemplates the work being made with money borrowed.

- If the works are not made, are the Commissioners ent}t}ed to lev;;
- tax?. The introduction of « extension”’ in that section does no

appear to me to have been in order to authorize the Commis-
sioners to construct the works out of taxes to be levied before the
works are made. I refer to this subject hereafter: -
Section 140 provides that such tax shall be assessed and paya ;
in the manner and at the same time as the tax on houses an
lands. I will notice this section further down. .
The construction of the works and their maintenance }’)e%ng
provided for, the Act qualifies the right of taxation by I')rOWd;;i
a special right for tax-payers, viz., Section 141 prow:i‘es t :
every person paying such tax shall be entitled to have, ﬁei}‘:
further charge in respect thereof, a supply of w.ater from 'e
Pipes of the Commissioners for the domestic nse of himself and his
household.” (Section 142 : The tax-payer is to pay for tlfe ?vorks
to connact the pipes with his house.) Section 147 : Uomm:s:lone:s
may enter building supplied, to inspect, and if pre'clu 19491'111);
8top supply. Secticn 148 : Penalty for waste. Sectmx‘l , .the
tax not paid may stop the water. Section 141: This is )
section which, with Section 211, is mainly relied on by th.e appel-
lant. Looking to the language of this section per se, 1b se;m:
clearly to give a right to supply on payment. That sectlo:;l :;:e
not say that the party paying is not to have the. water unf 1 .
Commissioners are ready, or that he must wait for any urth :
time. It is the peculiarity of the Act as regards wa.ter-.ta:, ?n
the party payieg it is to be entitled not merely‘ to -recelp' ’la; o
respect of the other taxes, but  the party paying 18 enint;1 eld o
have s supply of water for the domestic use .Of the hou.se 0 si-s )
here is no subsequent section qualifying Section 141, or mcon
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in it
tent with it, or indicating any intent that the language 1n '

should not be wnderstood in its natural mesning. Can .thfs I;l::'
Vision of the Act be complied with unless the Commmsxlclm e’
at the time they assess a house or demand water-tax on a house,

are in a condition to supply water for domestic use tc; lthe party
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assessed or called on to pay such tax? Can it be complied with
if the Commissioners may say to the tax-payer, “ You are entitled
now to the water; I will not op cannot give it, and cannot tell
whether you will ever getit: Yep you must pay the tax even
tho'ugh you may to-morrow get judgment against me for not
delivering the water ?””  This ig no fanciful view. It is the very
result that the construction contehded for by the Commissiomers~
must of necessity lead to upon the admitted facts. Being urlable
to see how full effect can be otherwise given to Section 141, it
Ppeers to me to be necessary to hold that the Ao in Section
141 intended that, as regards houses, the Commissioners should,
a8 a condition precedent to assessing or demanding payment of
water-tax on any house, be in a position to supply water for

domestic purposes to such hougeg according to the provisions of
the Act.

It is now necessary to €Xamine
the Act, and the arguments on
whether, when they are coug;
meaning of the language and i
whether Section 141 must not

the prior and other sections of
ehalf of the Commissioners, to see
dered with Section 141, the plain
ntent of that section is qualified, or
be held to qualify the prior sections.
teral terms of the Act must be taken

ction 100 gave the power to levy the
water-tax amongst others, angd g Section139 gave powers to

impose & tax not exceeding 4 per cent. on houses without referring
to Section 141, therefore Section 100 and Section 139 are to be
read literally and separately from Section 141, and be held to
give an independent power, while, on the other hand, the right
under Section 141 is also independent. ¢

Section 140 was referred to behalf of the Commissioners,
providing that water-tax shall b assessed and be payable in the
same manner, at the same times, and shail be subject to the same
condition as the tax on houses, buildings, and lands. Tt has heen
argued that the intention of the Legislature by these sections—139,

140—was to make the water.tax payable the same as the other
taxes, immediately and withon 1,

These views and arguments gre
of the sections of the Act one with
the intent of the Legislature from
Bection 141 from consideration

based, not on a consideration
another, with a view to gather
the whole Act. They exclude
with Sections 139, 140, (As to

eference to supply. ‘
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Section 100, it only creates the power and this is- not dxsp}x fed.)
I have already referred to the rale which requires that t'he mten-
bion of the Legislature in respect to any particular subject mus
be gathered from the whole Act, and that the litefm.l tongriage
must yield to the clear intention. Now Section 141, it is needl";ss
to say, is part of the very same subject, as regards W&?r-t&: h(?!'

- omestic purposes, as Sections-139 and 140. The object o ; ;s
investigation is to soe what the Legislature intended P}' tho ;
To exclude from such consideration Section 141, bearing on the
very same subject as Sections 139, 140, would never leafi t:dﬂ*
right conclusion, but would seem to me entirely to misle d
Section 141 g an illustration of one of the rules &bmfe refel'l‘;
to, viz., that ““from a subsequent clause in an Act it may ,e
inferred that the intention of the Legislature was t.;hat &P
clause inconsistent with it should not be understood if’ s ‘mquﬁl};
fied literal significance.” Reading therefore S?cmu v md
Sections 139, 140, these two latter sections (which are i:mmil ,
giving positive and unqualified powers) cannob stal'ld’htera ,.Y
With Section 141 if the construction of the cgmm‘lssxoners y

adopted, There is repugnancy and inconsistency between them(i

viz., under the Commissioners’ view the rate may be assess‘;
and must be paid even though the Commissioners cannob supge{
water according to .the provision of the Act, whereas, ux: to

Section 141, the party paying the tax is entitled on paym}(::t no

8¢t such supply. I have above referred to t,l.1e ulo ¢ inst

Statute should be construed so as to be inconsistent or &gailns

reason, and algo to the rule in Eyston v Studd (leui:

461—_466) that “ a thing which is within the letter of t;.he ® £ i,

8 not within the statute unless it be within the mtent'l(m ) ltl’w

and to the e that “an exception is pub by eqmtylttl:) ugh

8enerality of the test for reasonable cause.”” Therefore, at' i tie

Sections 139, 140 may, within the language of .them, sar;c wne ”

POwer of assessment and lovy of the rate, mt,hout. - erenfthin

ability to supply water, yet such unqualified power is nob W ]

the Statute, as it is not within the intention of the statute, under

Section 1 41, Tf the Comm;iséionel‘s could recover the tax on t:J-e
ouse, without any condition to supply water for theb d(;mezi:j

Use of the tax. payer in his paying it, the result.woul'd z 0 o

#PRoint the cloar provision of Section 141. Tt is pli, therefore,
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either gratuitously or for Payment,
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that a construction of the Act must be sought, which will not
create such inconsistency and repugnance, and which will give
reasonable effect to the language used and fulfil the plain intent
of the Legislature. The right to have a supply for “ domestic
usé ”’ is by the Act treated ag very valuable. It is a right and
a)dvantage° given by Section 141, only to the water tax-payer.

Those who do not pay tax are notentitled to it, though they maye

get water by contract. It is limited to domestic use, It i§ an
exceptional right. However, if the effect of considering Section
141 with Sections 139 and 140 ig Jeft in doubt as to the intent
of the Legislature, then the consequence of a construction such
as contended for by the Commissioners is to be considered as
a mode of arriving at the intention of the Legislature according
to a rule above referred to. Now one consequence (beyond the
loss of water to the rate-payer) will be that, in order to compel
the Commissioners to do this duty and supply him (according to
the Act) with water, the rate-payer will be driven to an action
against the Commissioners. No reason is suggested why this
should be so. As his right must be admitted, Section 141, why
drive him to an action? There would be nothing to be decided
except the amount of compensation, The result would be to
compel the Commissioners by legal process to do a duty which
they admitted, but wrongly refuged to perform, although power
is given to them to do so. Such unnecessary proceedings will lead
to wasteful loss to both parties, and litigation which it is impos-
sible to suppose that the Legislature could have intended. Such
litigation and loss will be of serioys consequence, especially if the
fact be (which was alleged in argument and not denied on the
part of the Commissioners) thag water-rate has been demanded
from very many inhabitants situsted as Mr. Branson is,‘and to
whom the Commissioners are not in 5 condition te supply water,
If Mr. Branson should
recover in his action (which appears primd facie clear under
Section 141), is it to be supposed that the Commissioners will
be allowed to persist in this breach of duty without being
restrained by injunction from a continuance of it ? vide Section
433. 1t was contended that the Legislature intended that the
only remedy of the rate-payer was an action, with power to bring
repeated actions.on breach of duty by the Commissioners, and

VOL. It.] MADRAS SERIES. a1

that the reasonable construction of the appellant, which .wou'ld
render an action unnecessary, was not intended, although .1t will
effectuate the leading object of supplying water‘for.d.omeis’st.lc use.
The principle “ Inferest Revpublice ut sit finis htu'lm is o‘ne
which the Commissioners give the Legislature no cr.edlt for. The
argument for the Commissioners is that the Legislature looked

""forward to, on the one hand, an dssertion of a right to tax without

ability to perform duty and deliver water, and on the };)ther :x;dvet
an obligation on the rate-payer to pay tax, althongh e ca os
get the water he is entitled to. It is said by the Commzssmpe:'

that the breach of duty by them can only be compensated foT' y
repeated actions against the Commissioners, ar.ld -may coutinue
until at some undefined time, if ever, the Commlsswners' may.be
enabled to deliver the water, or until an order is made in action
under Section 433. Is this reasonable? Could it hav'e bee?
intended ? A reasonable order prim@ facie under Section 433
would be an order to supply the water, or, in default f,hei'eof,
that the Commissioners should be restrained from ?evymg tax
for the future, and for a refund of the tax already paid. If suc,h
should be the result, would it not prove that the appella.?tf‘;
construction of the Act is the reasonable and tru.e .con.structllon,
as it would (in the end), at the termination of tl.le litigation, plu.ce
the Commissioners in the very position which the appellant
contends for.

The use of the words * extension of works *’ in Section 139 has
given rise to argument that the Legislature intended t.he con-
struction of works to be paid for out of rates, and that this could
not be done unle;s the rates were paid to enable the works.to
be constructed and extended. It was agreed that ‘extensxon
meant construction, and that the water-rate was applicable not
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only for maintenance, but for the construction of, and to extend,

the works to any distance required. Now the source from Whl.(:ih
Part 5 of the Act contemplates that the works gshould be pmt "
is by raising money on rates when assessed, a,n'd other property
of the Commissioners. Although some portion of the 4.per
cent. mentioned in Section 139 might be applied towards exten-
sion of ‘the works, still there is very much do?bt, on.readfng
Section 139, what was the real object and intention of inserting
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@G. E. Bean- « on’? 1 3
- B extension”’ m that section. The word is found

v. words “ mainténance,” ““ repaipg > ¢ ;
Tus Muni- ) pairs, !

\ mprovements,” and ¢ other
aras Con- 1ncidental expenses,”” and the questionis, Does it mean anything
MISSIONERS

oE e T0OTE t,}ia.n some ¢ exf:en.sion " of the same nature ag improve-

1&1::;2? ix‘lents . and other incidental expenses ? But, assuming that

extension ” referred to some permanent works, the word wounld
get its full meaning by holding that the rate 4 per cent., if more-]

than sufficient to pay for maintenance, &c. of the works, might be,
with other funds, applied to the extension of the water-w
Sef:tion 150. However thig may be, this word extension in
Section 139 is, with the rest of that section, subject to the clear
qualifying effect already explained of Section 141, Section 140 is
subject also to the qualifying effect of Section 141. If that
Section 140 is read without reference to Section 141 which can-
not be legally done as -already explained, no doubt ii: would bear
the c?nstruction that as the other taxes op houses were capable
of bc.alng levied from property (subject thereto) at once after the
passing of Act V, uncontrolleq by any condition, so should the
water-tax on houses be assesseq and levied at once. But Section
140_ Inay very reasonably bear thig construction, viz., that for con-
venience sake the water-tax op houses, when it legally may be
assessed and levied, shall be assessed and levied in the same
manner, and at the times, ang Subject to the:same conditions, as
the tax on houses, &. The object was apparently that all I; al
ta,x.es }?ayable for water-rates op houses should be assessed aid
levied in the same manner, and at the same time, as other taxes
payable out of houses. Reading Section 140 with the subsequent
ently the true and reasonabl

139 appears to me to have
the case. It reservesa power to (4o

amongst the

orks—see

1o bearing on

. . N vernment to exempt, at their
own discretion, any division or Part of ome from wateprtax.

“Why this was done we have ng concern with, It may be that
8 barrack or other public building might be erected which

Government would wish to exempt. But whatever the reason
was, it seems to me not materig)

Lhave come to a conclusion oy the part-of the Commissioners

whic.h appears very strange. The Commissioners contend that
Section 141 does not confer an absolute right on the tax-payer to
& gupply of water for domestic use, bub that it confers only o
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qualified right, that is, a right.to supply, if the Commifasioners
happen to be in a position to supply. However, Sefztlon 211
obliges the Commissioners to supply water in the public streets,
and gives them means to do so, and requires & continuc{us supply
to be kept up. There is nothing in the terms of Section 141'or

in any other section, nor is there any intention ma,nif?sted any
“vhere in the Act, so t0 qualify Bection 141. The right to water

is under that section an absolute right on payment of the tax.

Tt was argued that, taking Sections 139 and 140 of Act V and
considering them with the fact that Sections 204, 205 of the Act
IX of 1867 are repealed and not re-enacted, the true con-
struction of Act V is, that the Commissioners are at liberty 1'50
assess and levy the water-tax (on houses), though they are not'm
a position to supply water for domestic use when the tax is paid,
and thongh they may not be in such position to do so for an indefi-
nite period, if ever. .

It is necessary to contrast the provisions of those statutes when
they differ in matters material to this point in this case.

The Act IX of 1867, Section 203, provided, The Commis-
sioners may cause to be laid down in each street, lane, and
thoroughfare of the town, or in any division or portion thereof,
sufficient main and pjpes for the supply of water in such street,
lane, and thoroughfare, and may also erect in every such. street,
lane, and thoroughfare, sufficient and convenient stand-?lpes for
the gratuitous use of the rate-payers. The sa.id. stand-pipes shall
be so placed that there shall not be a greater interval than .one
hundred yards between any such stand.-pipes, and such stand-pipes
shall at all tim& be kept charged with water.” Sef:tlon 204
provided “ When the Commissioners shall have carried out a

system for the supply of water to the town, or to any division or-

portion thereof, including mains and stand-pipes, and such syst;m.
shall, in the judgment of the Commissioners, be complete, the
Commissioners shall, with the sanction of the Government, declaf-e
in the Gagette that the supply is complete within the town, orin
such division or portion thereof.” . .

Section 205 provided that after such notification, 1t should be
lawful to assess a rate within such district.

Section 206 is substantially the same as Section 141 of Act V.
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~ the Municipality,

" i8 compulsory in insisting on givin

-and pipes, and if such system g
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It is contended that the omission to re-enact Section 205
amounted to a declaration in Act V that the condition precedent
created by the former Act was not intended to apply to this Aet.
But this argument ignores the existence of Section 141, which
appears to be evidence that Act V intended the just principle

established by Act IX to be continued in Act V. and that Act

V is founded on that basis. Looking o the provisions of Act ¥, %+

am unsble to see the force of this argument for the following
TEBSONS o
Lst.—That the language uged in the Act V of 1878 is abun-
dantly clear to create such a con
141,
2nd,~The schemeor plan jn the former
of water and as ye
works,

dition—see Section

Act, as regards supply
gards the manner of opening of
and for Government supervision, is quite
different from the scheme or plan in Act V of 1878.

The change in this schems ig quite sufficient to account for the

repeal of Section 205 of the Act of 1867, and for its non-
re-enactment in this Act V of 1878,

The former Act, Section 203, provided that the Commigsioners
may cause t0 be laid down in eagh street, &c. mains and pipes

for the supply of water, and may erect stand-pipes, &c. for the
gratuitous use of rate-payers,

In Act V of 1878, Section 21
provide and shall cause pipes 4
stand-pipes, &e.

Now here is a remarkable difference.

rated & new system of water by pressure, and left s discretion
to the Commissioners.

The present Act V of 1878 takes up the
tried system of ten years with fu] knowledge of the resources of
leaves 10 discretion to the Commissioners, and
g the inhabitants, as of right,the

sfore only at the discretion of the

Commissioners ; but Act V gives no greater powers of taxation
under Act IX of 1867 as far ag | can see.

Again Section 204 of the former Act provides: When the Com-
missioners shall have carried oyt o system of supply of water to

the town, or to any divisiou op Portion thereof, including mains
hall, in the judgment of the Com-

1: The Cowmissioners shall
0 be laid down, and shall erect

The former Act inangu-

advantages which they had b

)

{

{
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: o . t, G.E. Baax-
missioners, be complete, they shali, with the sanction of Government, soxN

declare by notification in the Gazette that the supply is complete
within the town, division or portion, oot of
Section 205, after notification lawfual to assess. The effec

, o s for
the provision was that the Commissioners could no!: 8ls’m‘d not
tax, except either in large divisions or in some portion, an

““ntil she completion in such division, or portions of it, and until

the Government sanctioned the notification.n the ({aze.tlfe‘ ﬂ;”‘t
the supply was complete. Act V contains no such provision ;:'
supervision or for opening in divisions. The Commlsm?;}e o,
whenever legally in a condition to assess a,nd'. levy, ey o; :
They are not limited to a division, or any particular portxon;)_ ”
division. They are not delayed by waiting for a general sanc l;n
to & notification that the supply is complete. The effect of the
planin Act V is to save time and enable the Commissioners to opeI;
up very limited areas even street by street. The supervision Ok
Government was adopted in the Act of 1867, manifestly as.a.-chec.
over the Commissioners, to oblige them (if they did exercise their
discretiona.ry power of laying pipes) to have the worlf f;omplfately
done before assessment was made. Unless such supervision existed
to coerce the Commissioners, it is not clear under the Act.of 1867
that they could be obliged to finish any of the works comp letel'y.
as the Act was permissive only, not obligatory on the Comm%S-
sioners. Bat the Act V having left no discretion to the Commis-
sioners, but being mandatory and capable of being enforced by
Bection 433 or otherwise against the Commissioners, 'am? 'th‘i
Commissioners having had ten years’ experience of Municipa
resources and of the working of the water-tax, it seems to ha,ve.been
thonght unnecessary to continue such supervision. Accordingly
the provisions 203-4-5, as to opening in division the Water-supply,
and for Goverament supervision, and for taxation after Govern-
ment sanction that supply was complete, had become apparently
unnecessary, and they were not re.engcted. L.
It has been suggested that the reason for the omission in

. Act V of 1878 of the former provision 205, was to enable the

Commissioners to tax the whole ares of the city ab once for water,

and to raise funds for the construction of the works, even though -

the result would be that numbers of people qcnuj?ying hou;es
should be obliged to pay rates ang get no water m5 2return or

v,
Tax MuNi-
creal Coje
'fon w;
PWX O]
Mapzas.
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found the principle existing, viz., that capability to supply G. E. Buaw-
should precede taxation. Section 141 is evidence that the  *°¥

o. Eéogxu. long periods. Tf snch was ever the intention, there is not a
U

notice of it to be found either by way of recital ; and on the true

v. .
Exx;ix. M&r:: construction of the Act, such interition is not consistent with Part ‘ _mt:ntlon Ofa:;h? Lc;glsla:u're ﬂm,zhli x:eslipect 18 unc:rangii. ;‘[‘h;‘t gg:x.mcﬂ:
section was advisedly retainell, it plainly appears, from the slight musionzss

variation between the language of it and of Section 206 of the mown or

« Act of 1867. The construction of the Commissioners works MADEas.

m » . 3 e ‘ .
sIONERS 5, which provides for raising fund¢ for construction of works, or

Towx o¢ With Section 141.
Manaas.

The Magistrate referred to g principle of construction," viz.,
that the law previous to the passing of an Act is to be regopded
to see what the mischief was that was to be remedied. This is
a correct principle, but it hag been misapplied. There is no
evidence whatever in the Act that the obligation to pay for water
only after it could be supplied was a mischief. The Magistrate
says 8o, but he appears to have acted on mere’ unwarranted
assumption. No legal evidence wag alleged in argument before
us to have any existence from which such alleged mischiof
could be inferred or made out, The Act must be construed by
what is in it, in words or intention, and not from outside mat-

*Ses 3,T. B,p. ters. If it recited that there was & mischief *
gggi’t‘;fl’:‘; instance of ]tswbt:) ll’)‘lnzitzd ((;r a particular ?ta.te‘of' the

) ged, these or such like would be

a guide to follow. Wehave only the two statutes and the changes
of plan from the former to the latier to consider. The changegof
BB oo o ot o g ST 1
proved thongh mot o0 505, Ty oml.ssxor'l of Sectlons. 203, 204,
revited. e obligation of duty in the Act
V of 1878 is substituted for the Government

supervision in Act IX of 1867. The former Aot pointed out %o
the Commissioners & course they conld not mistake and were not
allowed to depart from. Section 141 of Act V of 1878 seems to
show no intention of departure from guch course. It is almost
in terms the same as Section 206 of the formep Act. Section
206 pre-supposed the water complete for delivery at time of
payment. Why should not the same language in this Act get
t}ze same construction 88 in the former ? Certainly the former
Act dealt with the matter in express terms free from doubt by
Sections 204 and 205. Isit not reasonable, however, that the
same language used in Act V, Section 141, wag intende d’ to apply
to a state of circamstances similar to those in the former Act ?
The nature of the object dealt with in each section is the same
snd the object of domestic supply is the same in each.  Act V’

4

.inégua.lity, viz., persons taxed under the former Act could not be
taxed till water could be supplied—whereas, under Act V of
1878, it is contended that the tax may be enforced though water
cannot be supplied. No reason for such change is to be found
in the Act. The intention, Section 141, is otherwise. ,
Section 141 is express and clear, and we are not at liberty to
detract from its force and effect by speculating why the Legisla-
ture did not re-ensct & former provision, which, if re-enacted, could
‘not have made the intent and meaning of Section 141 clearer
than it is at present. Iam of opinion that the contention by the
Commissioners is not sound on this part of the case. P think
that the construction they seek to put on Act V of 1878 as
regards their duties in respect to supply of water for domestic use
to a party paying water-tax is opposed to the plain reasonable
intent of the Act, and is contrarv to the true construction of it.
Their construction would disappoint Section 141 and would lead
to injurious consegquences not contemplated by the Act, ot
intended by it, and not mnecessary to effectuate justice. In
contrast. to such construction, by adopting the construction con-
tended for by the appellant as regards water for domestic use, full
effect .is given to all the language of the Act, and no word of it is
left without its reasonable and due effect. Bections 139, 140, and
141 may be read together and will not produce inconsistency,
and the plain and manifest intention of the Legislature will be
carried out and simple justice done according to reason and
discretion. - .
The question which remains is the second, viz., is it necessary

. that the stand-pipes, fountaiuns for reservoirs or pumps should be

placed so that there is one at a distance not exceeding 150 yards
m the premises beforg the Commissioners can legally lavy the
water-rate 7 o L
This question may require some modification in order to have
the real point decided. The true question seems to be, whether



!
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2 E. Brux. it is essential that the pipe, from which the party paying the tax
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is entitled to have his supply of water for domestic use, should be
8o placed that it should be at a distance not exceeding 150 yards

from the premises before the Commissioners can legally levy the
water-rate. '

(The pipe for supply of water may not be a stand-pipe, foun- 4

tain, reservoir or pump.)

The Act V of 1878 does not in express terms say within what
distance such pipes (from which supply is to be taken by the
party, paying tex) are to be placed from the premises. But it is
quite clear that the intention of the Act is that the pipes should
be placed within a reasonsble distance from the premises.

Under Section 142 the tax-payer entitled under Section 141 is
to bear the expense of the workg necessary to bring the water
from the pipes of the Commissioners to the house where it is to
be used for the domestic use of himgelf and his household. A
water-tax payer is not bound to take such sapply, but the advan-
tage of such supply for domestic use is considered by the Act to
be, and is in fact so very great, thet the tax-payer, if he will have
the advantage, is entitled to it ; but he must pay for works neces-

sary to bring it in, as bo and his household alone have th

; is great
advantage. This advantage of abgolute right to supply under

Section 141 is not given by the Act to those who do not pay
water-tax. It is a special advantage over and beyond the gra-

tuitous supply. Itis the only advantage which the water-tax

payer has over those who do not Pay. The President may, under

Section 142, give the water to a bon-tax-payer, but he is not of
right entitled to it. .

For the Commissioners it Was contended that the pipes may
be at any distance (even further off than in this case, which is
1,600 yards, or very near a mils), and that the €ommissioners
were only bound to have waber in gome pipes from which the

tax-payer could either lay on pipes to the honge assessed, or that
he might send and get the Water by any means from any pipes
of the Commissioners wherever they might be. If this argument
prevailed, & person.at the outward boundary of the city might
be obliged to send for water daily for his domestic use to an
unlimited distance, or, a8 in the present case, so far ag nearly one

mile, or he would.be at the very serious sxpense of paying the
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President for the laying & communication pipe to his house for @. B Bau- -

suchi distance. Would such a privilege be an advantage ? Clearly
nob. It seems to me that such an argument not only tends to an
unreasonable conclusion, but that the provision of the Act tends
to a different conclusion at once reagonable and certain. "The

. Act does not leave us without guide as to the question What is a

‘resSosable distance? Section® 211 obliges the Commissioners

to cause such pipes to be laid, and tanks, &c. to be made, as are,

necessary for the supply of water in the public streets. It is one
of the objects of Section 211 to have pipes laid in the Et}blic
streets, that is, in all public streets, and along the whole of each,
street, if there are houses along its whole length, though at cou-
siderable intervals.

The language used—in the public streets—cannot be satisfied by
placing a pipe only at one point, say at one end, or in the middle
of a street. This is also clear from the provision in Section 211
a8 to the maximum distance from any house required for Fratu:
itous supply of water. :

This being so, the pipe in the public street (which the Com-
missioners under Section 211 must lay) in which the house to be
assessed is situate, is primd facie the pipe from which the water
is to be supplied for domestic use to such house on payment of
the rate.

Again, Section 211 requires that stand-pipes, &c., shall be
erected for the gratuitous use of the inhabitants, for domestic
purposes, at & distance not greater than 150 yards from any house
in & public stregt ; so that the tax-payer entitled to the gratmit-
ous use of water is entitled to have it at a distance not exceed-
ing 150 yards. As such'water gratuitously supplied, whether in
a stand-pipe, or in & reservoir or pump, &c., must be supplied
from a pipe, it follows that, according to the intention of the Act,
it will be no inconvenience to the Commissioners to supply, at
the point not exceeding 150 yards from the house assessed, the
water to the tax-payer who pays for that supply from the pipe
laid in the street [in- which he lives. It may.be said that many
houses sre more than 150 yards from the street in which they
ave treated as living, and that, if the water is to be brought within
150 yards of such houses, branch-pipes must be laid at the expense
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of thg Commissioners to within 150 yards of such houses. This

may be 80, but Section 211 seems to be quite distinet on -that
subject as rogards stand-pipes for gratuitous supply to a house,
and as this is so, we cannob give the Act construction contrary to
its plain language end intent. Itis clear that the distance for
““ stand-pipes, &c.,” was fixed with deliberate purpose, and appa- :
rently upon a calculation that sych distance would bring \yithin™
it all houses deemed t0 be in streets, though in fact they are not
80, but are’ enclosed in compounds which abut on such atreets.
The distance in Act V is 150 yards, while the distence in the
former Act was 100 yards. No doubt the distance applies to
parallel lines along the street, as well as to lines at angles to
streets. Houses situate on the latter lines appear to he entitled
also to the bemefit of the gratuitous supply, and this appears
veasonable, the object of the Act being to provide water particularly
for domestic use of all. The Act is quite clear as regards gratuit.

ous s:upply, and as the. water-supply to be assessed on a house,
building, or land supplied, may be derived from the

stand-pipe
or pump (though probably 1ot from & reservoir), o

it wonld appear
ressonable to hold that the water-supply to be paid for sho£§ be

taken from the same point or distance of * the stan d.-pipe, &o.”
If it is argued that the Commisgioners may supply the wai’;er for
gratuitous use by & “tank, reservoir, or pumsp,” still pipes must
be used to lead the water to such * tank,” &, and therefore such
pipe could be used for supply to the tax-payer.

The Act does not appesr to intend that
city may he conducted it open channels,
Tefers to supply channels to the city, 1t g
maximum distance of the Commigsiopers’ pipes from the
assessed is not, upon the fair construetions and intontion ofozze
Act, to be made out and laid down, then the question ‘wonld be
left open in each case, Whatis a reagonable distance ? This wo 1;
lead to uncertainty, dispatesand litigation ; whereas, by ado A
what appearstobe the intention of the A gt—mg » DY adopting
to the « gratuitous ” supply~ail uncertajn

water within the
Section 212 only
owe clearly-defined

obviated. Iam of opinion, for all thess reggens that the ;
< A t .
of the Act is that the pipe for the supply. o w; o ‘ﬁ?sempt;;t}:t

should not be at a greater distance than 150 _
premises, before the Commissioners. oy legan} yards from the

specially fromanalogy |
y and inconvenience is -

levy the water-

g
v

A, ¢

guestion, modified as above proposed, in the affirmative.

!
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rate {on such premises. 1 would therefore answer the second G. . Boax-

&

S . . T
Myrrosfur Avvag, J.—This isa case referred for our opinion Tas Moz

undér Section 192 of Act V of 1878, As to the facts there is no

ute. Mr, G. E. Brafson resides within the City of Madrg’s, :

and occupies the house No. 22, Poonamallee Road, Chetput, within
a/diykion or district of the city in which no water has heen intro-

uced by the Municipal Commissioners.® The said house is
/sitnated at a distance of 1,600 yards from the nearest ‘stand-pipe,

/" fountain, reservoir, or pump, 5o that Mr. Branson derives practi-

cally no benefit from the water~works of the Manicipality. The
questions submitted for our decision are, whether the housge in
quesfion is liable for the water-tax demanded for the current year
1879, and whether it is essential that .stand-pipes, reservoirs,
fountains, or purps should be 8o placed that there is one ab a
distance not exceeding 150 yards from the house before the
Municipal Commissiovers can legally levy the water-rate. °

. Section 139 declares that the Municipal Commissioners may
impose a water-tax on all houses, buildings, end lands in the city,
unless they are exempted under sny of the provisions of the Act.
Under Section 140 the tax is to be assessed and payable in the
satne manner, at the same time, and subject to the same conditions,
as the tax on houses,buildings and lands. It specially exempts any

house the annual value of which is tess than 24 rupees, if it is the

gole property of the owner lisble to be taxed under this section.
Section 141 says that every person paying the tax shall be
entitled to have, free of further charge, s supply of water from the
pipes of the Commissioners for the domestic use of himself and
his household. Section 143 specifies what are not to be regarded
a8 domestic purposes within the meaning of the Act. Section 142
declares that any house-owner is liable to pay for communication
pipes conducting water into his house from the pipes of the Coni-
niissioners, if he should desire to have. them ; and Section 144
enacts that he is lisble to pay for water required for other than

., domestic purposes..

By Section 139 the Municipal Commigsioners are empowered to
levy the water-tax, to provide for the maintenance, repairs, exten-
sion, imiprovement, and other incidental expenses of water-works
beretofure provided, or hereafter to be provided, together with
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Interest on any loan heretofore contracted for the construction of

such works, or which may be hereafier specially contracted for the

Purposeaforesaid. By the proviso of that section the Governor it

Comncil is authorized from time to time to exempt any division oF-

part of & division from the Payment of the water-tax. Section

195 provides that no suit shall be maintained, except in the cases J

mentioned in Section 205, to recdver money paid in resm"'.

8ny tax assessed or-lovied nnder thig Act, or to recover mone¥ ..

or demages by reason of any tax levied under this Act, provided '

that, the provisions of the
levy of taxes are substantial
The foregoing sections a.
fieals with taxes, tolls,
18 also necessary to n

Act relating to the assessment and
ly complied with. :
re inserted in Part 4 of the Act which

otice special] i i
. ) y two more sections, Section
211 in Part 6, which deals with various mratters rel’a.ting to

general conservancy, and Sect;
) ection 433 i ,
general provisions for carryin 83 in Part 9 -that relates to

of drinking wator within th cIllmissioners shall provide a supply

. ity, g AULE
such pipes to be laid as are necz;s;.d Fony fon that purposo, cause

Water in the public streets of the 7 oy hosapply of wholescoss

gtre ; . city, and shall erect in such
fioois convenient stand-Dipes for the- gratuitons use of the

It adds that such

which they'are bound to carry oy

: t .
bring an action against the Cop, or perform undpr this Aot, may

Missioners, and if the Court finds

b _ bent on the Commiss

;l:l:hAOt, it may direct the immedigte perforr::ance zlfo:::;l:lnder

Co ur: ::;ecutxon of such work, op make such other order as touttlz;

o y seem fit. The questiop for decision is, whether, if th
1008 are read together, . e o

Mr B ’ » .
the : - Dranson’s house is liable §
Wwater-tax, and whether the existence of a stand-pipe :t tl(::

distance of 150 yards i "
sach yards 18 & condition precedent to the levy of

I may refor to a fow remarks made by

of Lords in connection- Wwith figeq] le Lord Osirns in the House

gislation, In expressing

and payments for occupation of lands. T6

any work or perform' sny duty -

No

v *

f o
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an opinion on a special case stated by the Court of the Exchequer @.E. Brax-
BON

Chamber in Partingtonv. The Attorney-General,(1) in which onp
of the questions submitted for decision was whether a double stamp
dnty was payable upon two administrations taken out in England
in respect of the same property to be distributed in America,
His Lordship observed: “I am not at all sure that, in a case

- ‘of thie kind—s. fiscal case—form is not amply sufficient ; becanse,

as I understand the principle of all fiscal legislation, it is this : If
the person sought to be taxed comes within the letter of the law
he must be taxed, however great the hardship may appear to
the judicial mind tobe. On the other hand, if the Crown, séeking
to recover the tax, cannot bring the subject within the letter
of the law, the subject is free, however apparently within the
spirit of the law the case might otherwise appear to be. In
other words, if there be admissible in any statute what is called
an equitable construction, certainly such a construction is not
admissiblé in a taxing statute where you can simply adhere to
the words of the statute.”” It may be that the purpose of the
Act before us is municipal, but it is still a taxing Act, and legis-
lation may be purely fiscal for a municipal purpose, as is.indeed
the case with the other taxes. , o

. Bection 139 renders all buildings in the city liable to a water-
tax unless they are «xempted, and Mr. Branson’s house is in the
city ; while the proviso which enables the Government to exempt
ibtis only. permissive. Section 140 directs the water-tax to be
assessed, subject to the same conditions as the .hquse-wx,_but

. Mr. Brenson owns a house and it is ocenpied, and of more than

rupees 24 annual value, and liable for the house-tax, and therefore
for the water-tax within the meaning of this section. Section
195 takes away the right to sue for a refund, in whole or in part, or
gor demages, if the tax is imposed in conformity to the provisions
of the Act and its legal effect is, as ruled by this Court with

reference to the Municipalities in the mofuseil in Kamayya v.

Leman,(2) that if the tax has a legal baais, if the procedure

..prescribed for its imposition is complied with, and if the appeal
allowed by the Act fails, the assessment is final, and its validity

cannot be disputed in a'civil suit. So far the provisions of the

(1) LuB.; 4 KLy W00, @) LLR, 2 Mad,, 87.
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Act are purely fiscal, and Sections 142 and 144 being ohly per-
missive, the substantial question is, What ig the legal effect of
Section 141. It says that the person paying the tax shall be
entitled to have, free of further charge in respect thereof, a supply

of water from the pipes of the Commissioners for the domestic
use of himself and his household.. Here %o questions arise
)
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vig.,

whether any special benefit is conceded to the tax-payer asstch, XY

and whether any and what particylay pipes of the Commissioners
are contemplated by the Legislatyre,

05.1 comparing S.ection 141 with Section 211, I think that no
special advantage is created by it for the tax-payer, beyond that
general benefit which all inhahitants of the city are to have
whether they pay the water ’

imposed in their behalf upon the Commissioners. The non-tax-
payer as well as the tax-payer i to have a supl;l of water for
d'omestlc purposes, while the uge of tpe words yi es” in Sec-
tion 141, and “ stand-pipes” in Section 211, and E),lo)f his house-
h?ld ” in Bection 141, does not seem to ’ma.ke a sul; t:ntial
difference, since the majority of tax-payers are not in a }:ositi ol

to order communication-pipes
3&11(1 must h . ey .
for their use, and since every ave stand-pipes provided

-one of { . : .
also an inhabitant of the city he tax-payer’s household is

sections impose additional charges on the t;lgw:'h :;g‘;:e:j;:i
to we, therefore, that Section 141 anticipates a cla;im which the

urisdiet; .. a ;
read the words ¢ entitled Jurisdiction of the Commissioners. T

and ¢ p;
negativi . P1pes of the Commissioners ’ as
as? (::;f;ghsul{stantmny A1 Particular benefit to the tax-payer
wat 'mtxon for the tax paid by him h 1
er at his house: or for agri , such as a supply of

cultural or other than domestic

“8X or not, as an incident of the duty

I
L]

' .. .
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yurposes, and on this ground I think thit they do not limit the @. Es.ol:w-

urisdiction to levy a water-tax. '

This view seems to be confirmed by Section 139 being appli-
wble to lands, whether there are any buildingson them or not: If
Sections 141 and 142 create together a condition precedent’ and
imit the jurisdiction of the Commiisioners in the case of honse-
»wnees only, we shall have to hold that the jurisdiction is limited
3 to some property, and not as to the rest ; and that if the power
to impose the tax and the duty to supply water are’ concurrent
rights; they are concurrent only in part. It is further supggrbed
by the former Act, in which Section 203 directed that stand-
pipes should be erected for the gratiitous use of rate-payers, and
Section 208, which is the same as Section 141 in the present Act, .
was introduced to limit the first section and negative any special
benefit unless a further payment was made, lest the connection
which existed between the two sections by reason of Sections 204
and 205 may oreate a doubt as to the condition precedent.’ Sec-
tion 211, which is enacted in lien of Section 203, seems to have
been severed from the taxing provisions, and inserted in the part
relating to general conservancy, with the expression ¢ inhabitauts
of the city’’ substituted for * rate-payers,” so as to make the sever-
ance the more marked. L oo

.Agnin, as to the second question, What particular pipes are
intended by the Logislature ? it would not be necessary to specify
the distance from the house taxed for the purpose of Section 141,
in the view I take, the object being to negative a right toa
gratuitons supply at that house ag s consideration for the tex. If
it is necessary to place a construction so a8 to specify any parti-
cular pipes on the ground that a specisl convenience is given in
Section 142 in the form of communication-pipes on further pay-
went, I must=ay that the pipes intended are those at the distance
of 150 yards from any house in any public street, which do either
exist or may be brought into existence under the coercive process
provided by Section 433. In its ordinary sense the phrase ‘ pipes
of the Commissioners’ would mean pipes bflonging to the Com-
missioners. The learned Advocate-Genersh, when pressed with
the question what particular pipes are referred to, says pipes situ-
ated anywhere in the city, whatever may be their distance. This
contention is certainly unsatisfactory, for it would be unreasonable
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for the ordinary purposes of life ag supply to be had from any-
where, or from a distance of ‘several miles. It is contended for
Mr. Branson, on the other hand, tha the Pipes contemplated mast
be within a reasonable distance, and that the minimnm distance of
150 yards, mentioned in Section 211 ag necessary for the publio.

* health, is the reasonable distancer contemplated by. the Imgts-

lature. I concede that if Bection 141 is intended to limit the
jurisdiction 5t the Municip&l Gommiasi()nerg by crea.\;'mg a special
advantage as a consideration for the tax, as contradistinguished
from that general benefit common to all, this contention would
perbaps be admissible ; but in the present case it first assumes,
and, I think, without adequate anthority, that the Legislature
intended to create & special benefiy for the tax-payer, and next

that the Legislature inadvertently omitted to specify the distance -

wheu it was necessary to specify it, anq then proceeds, by way of
removiag a supposed ambignity, to introduce into the- section
words which we do uot find in it, and thereby to insert in the Act
a condition precedent as to distance which existed in the former

Act and which the Legislature intentionally omitted in the pre.’

sent Act. Even assuming that there iy an ambiguity, and that
the WOl'dS, if taken in their Ol;dinary impor{-,’_]ea,d t0 an unreason.
?blg result, the proper mode of a8certaining their true meaning,
1t seems to me, consists in reforring to the intention of the Legis-
lature and determining the meaning ag that to which it points.
The former Act, though Tepealed, is in pari materid for the
purpose .of Constraing the pregent Act, and ascertaining the
inconvenience sought to be remedied, and the remedy provided
for that purpose, ex parte ODpeland.(l) By the former Act the
Commissioners may lay pipes in every street, but by the pre-
sent Act they shall do so in every public streat.
Section 203 of the former Act wigy Section 211 of the present
Act. The legal effect of this change is, what may or
done before, must be done now. The obvious inference is that
the completion of water-works wag delayed indefinitely by being
left optional with the Commissioners, ang that it was thought
Necessary to expedite such “ompletion and to confor a great

- () ADG M.k G, p1q, . -
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that this duty may receive prompt attention, sid the public may
be in & position to realize the benefit, a power to enforce its per.

formance is given to every citizen, 8o that a suit for that - purpose

may be brought on any day by any inhabitant of the city, whether
. be pays the water-tax or not. Aftey doing this for public good,

*the-Legislature proceed to givethe Commissioners certain powers'

or. facilities to enable them to perform this duty with snocess. By
Soctions 204 and 205 of the former Act it was necessary to
acquire jurisdiction to impose a water-tax that there should be
a complete gystem of water-works in every district of the éity' :
that, as it is cempleted in each district, there should be s notifi-
cation it the Gazette ; and that then, and not until then, the Com-
missioners should hegin to impose s water-tax upon the houses in
that Qistrict in which there was a complete system of water-works,
including the stand-pipes mentioned in Section 203. These sbe-
tions are omitted sltogether, and Saction 139 iz substituted for

them, This substitutes general taxation in' the city for taxation

in sections or by districts, and lost this facility may be hatshly
used against the tax-payers, makes the juriadiction permissive,
and further empowers the' Governor in Council to exompy sny
division or a part of a division from ‘the payment of the water-tax,
The second facility provided consists in the omission of the sections -
which rendered the existence of a coinplete system of water-works
& condifion precedent, and in substifuting the power given by’
Section 139 to raise the water-tax for the prospective extension
of water-works, Inorder that the citicen may not be prejudiced
by the loss of thy sections relating to the condition precedentand
the protection secured by them, the Legislatare gave him a right
of action instead to enforce the completion - of water-works' as
Provided in Seetion 483. Thus it spoms clésr to me that the -
inconvenience sought to be remedied was the impediment that

existed to the completion of & gréat jmprovement of the city in

respect of water-supply in consequence of the sections whick

“related to the condition precedent and sectionnl taxation, snd ‘the

remedy provided consists in substitating, snder what the:Tjegls-
Iature. considered a sufficient safeguard, generalfor divisionsl
taxation, and creating & power in the tax-payers to sue for the
extension of water-works to 150 Yords from any house in eny

}
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which formerly made such extension o condition precedent. Now, |

the construction contended for on the part of Mr. Branson has not

only the effect of restoring the incoxvenienece sought to be reme-
died, but leads to what I

regard as the anomalous result of leaving
the Municipality lisble to be sued by everybody for the ,comple’.
tion of water-works, and taking away from it the facilitiess pro-
vided for that purposp by the Legislature. It does not seem to
me unreasonable to give the Commissioners the facility, and then
to enforce performance of thair duty, instead of denying them

the facility and yet insisting upon thejy fulfilling the public duty.
I think that when the intention of the Legislatur® is manifest,
our construction ought to be such ag

execute that intention. Thi

This severance, when

taken together with the omission of
the word “ra,te.payersu used

) m the former Act and the substitution
Of the words ¢ 1nhabitants of the city,” shows that the severance
was intentional,

2 inte Though it i8 in pars materid with the faxing pro-
vmgng in the sense that both relate to water-supply, still Section
211 has nothing to do either wit ‘

h the jurisdiction to impose the

(1) Cowp. 640, cited in 4 A & B. 833, Pianors Dig., p. 8264,
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tax, or with any special advantage claimed by the 'tax-pg.y.g:. G- E. Buari
Furthermore, I do not- see, if it is read’ togethef .w‘ith S_ectxop "’i( e
141, why we should not also read Section 483 with. them as to %‘x?u;,c@ -
the remedy available for the non-extension of water-works. We ’nr?fm
have to look at the Act to ascertain not only what ‘benefit was TWJ"‘-’ :
. intended to be conferred, but also by what mode t}tatvbent?ﬁi? was Miomas
” ae‘éigﬁed to be secared. In Doe’d. Bishop of Rochester v. Bmdgeg(l)
Lord Tenterden, €.J., said, while delivering’ the judgrpent .of thg
Court :— ' o ' S
“Where an Act creates an obligation and enforces the performance
in a special manner, we take it to be a general rule that performance
caunot be enforced in any other manner, If an obligation is created,
but no imode of enfbrcing its performance ordained, the common lay
may in general find a mode suited to the patticnlar nature of the
cage.” ‘ ‘
I should not here omit to mention several cases decided ’under
Statute of Sewers in England, which may at first sight seem. to
favor the contention for Mr. Branson, and why I do not consider
them as applicable to the case befdre us. In Masters v. 80‘1;0998(2)
Lord Ellenborough said: “ It ought to ‘appear that the party
(ta.xéd) receives, or is likely to receive, a benefit.” In Sc_)a%y Y'
Wilson(3) Lord Denman said: ** It (the Act) rests on the princi-
. ple that every one ho receives a benefit from the ?vorks of the
Commissioners, may be assessed at the rates they impose. .The
berefit is not required to be immediate, fo? the cases cited do
not say anything about the nature or the amount of benefit.
. Possibly that benefit may be extremely sma.ll, or of high va}ue.
The case stated does not say that the amount of l'!.ite' does 1,1(315
bear & just proportion to the extent of benefit. 'I"h;so may possi-
~ bly be immaterial, for, if the Commissioners have | ]ug-ls(i_;c(;}on,
the Courts will not enquire whether they,had correctly exercised
their judgment in an action of trespass for levging the r'a.te.: Bu;
the juris'd.ictioh' results froqx some benefit '%)emg dqny.ved, an
© &8 the case states that some benefit was derived, we .1.;h1nlg our-
| ™ selves bound to say that the defendarit had suthority to levy
the rate.” I may also tefer to Dore v. Gray(4) and Staord v.

1) 1 B. & Ad., 859, (2) 8 M. &8, 447,



] ! ) ; VOL. Ir] MADRAS SERIES. 801
8%0 THE INDIAN LAW REPORTS.  [VOL.IL

ORpEREE,

A i - tual rights as corre- G. E. Brax-
6. E. Baav- Hamston(1) and to the opinion of Justice Buller and Chief Jushice 1t was a contract. The one pre-supposes mu g

. . SON
SON o od of lated to one another, while the power to impose a tax is not py
Tnﬁ?[um Dalles, T.Ixese cages are authorities as to the amov:nt or ‘km ‘:e : contractual and needs no correlative right. I do not deny that E;ZM(‘}’;‘;
AL, Cox- benefit which may be nevessary where property is liable to ' taxing Acts may confer genetal or special benefits, bat in con- roR T
Meonsss taxed only in case it receives some benefit ; but under the statube

in England, as under the former Act, the Commissioners were

bound first. to complete the drains and other works and then o ‘
begin to levy the rate, but on thése honses only which reweited

some benefit, either small or considerable, mediate or immediate.

They are not therefore in point under the present Act, in which

the gections relating to the condition precedent are not inserted,

and the receipt of some benefit is not made a condition precedent

or declared to be the cause of jurisdiction.

It is asked, If actions are to be brought against the Municipal
Commissioners, how many are to be brought ! The answer t0
this question must depend upon the amount of caution which the
Municipal Commissioners use in exercising their jurisdiction. It
was, I think, to provide against any indiscretion or harshness in
this direction that the Legislatupe introduced, in the present Act,
the proviso of Bection 139, which enables the Government to
exeinpt any division, or part of it, from liability to pay the water-
tax. It may be that in some cages the remedy is inconvenient,
but it is to be observed that where a statute creates a right and
provides at the same time a remedy, that remedy and no other
is available, and I doubt whether we have power to provide a

different remedy because the former

s an inconvenient remedy.
Again,

if the number of actions which may be brought is a reason
for our construing Section 141 ag creating a condition precedent,
I would ask whether the same inconvenience does ot exist nnder
tl.lis Act if the Municipal Commissioners fail to provide a suffi-
clont system of drainage thronghout the city, or if the public
r?adS‘in the city are not maintained and kept in geod order.
Another contention is, that since the tax-payer has ag citizen

a .rig.'ht to compel the Commissioners to provide - water-works
within the distance mentioned in Section 211, this right is in
the case of house-owners,

&o., conenrrent with the Commissionery’ jurisdiction to levy the
water-tax. I know of no authority for éonstruing a statute as if

(1) 2B.& B, 691.; 5.0, 6 Moore, 608 (Fishor’s Dig., 7802).

Wwho ‘may order communication-pipes, -

struing them we must be guided by the language both as to what  Tows or
. are, or what are not, conditions precedent, and as to what remedies
" are awailable for the withholdidg of the benefit contemplated by

the Legislature. In the case of a contract the reciprocal relation
between rights and duty, in the sense that they either exist together
or neither conld exist at all, is an implied condition and a mafter
of legal inference, while in the case of a taxing Act it must be
the result of a statutory direction.

Another objection is, that Acts which interfere with private
rights should be construed strictly and equitably so as to favor
the tax-payer. As to the equitable construction I feel bound by
the remarks of Lord Cairns already mentioned, and as to the other
suggestion I have only to repeat what was laid down by the
House of Lords in Galloway v. The Mayor and Commonalty of
London,(1) (where one of the grievances was that more land
than was strictly required for the formation of a new street was
taken up), viz., where an existing public body, such as the corpor-
ation of a city, is entrusted by the Legislature with the duty of
making public improvements in the city, and powers are entrusted
to it for such a purpose, those powers will not be subject to a
strict and restrictive construction. I may also add that Lord
Cranworth held, in the case mentioned above, that the statute
passed for the improvement of the city of London is & public and
not a private Act of Parliarvent, and that the distinction consisted
in personal or public beneﬁjt being the object of the Legislature.
For these reasons I think that the view taken by the Magistrates
is correct, and'that Mr. Branson’s house is liable for the water-,
tax; and that if no water-pipes have already been provided by
the Municipal Commissioners as directed in Section 211, his
remedy lies in a suit to compel the Commissioners to provide
them.

Inngs, J.—The Municipal Commisgioners levied a water-taix on
Mr. Branson, the appellant, in respect of his premises No. 22,
Poonamallee Road, Chetput.

(1) LR, 1HL,84.
54
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Mr. Branson appealed to the President against the levy of the
tax, but the President, sitting with two Commissioners, under
Section 189 of the Act, decided that he was liable.

He then appealed to the Town Magistrates. They are also of
opinion that he is liable, but under Section 192 have stated a case
which they have referred for our decision, o

-

No water has been introduced by the Commissioners into the
division in‘ which Mr. Branson resides, and his premises are at a
distance of 1,600 yards from the nearest stand-pipe,

The questions referred to us are—

(1) Are the premises No. 22, Poonamallee Road, liable for the
water-tax demanded for the current year 1879 ¢

(2) Is it essential that stand-pipes, fountains, reservoirs, or
pumps, should be so placed that there is one at & dis-
tance not exceeding 150 yards from the sajd premises,

before the Municipal Commissioners can le

ally lev
the water-rate ? ey 4

The answer to these questions depends upon what construction
18 to be given to the Municipal Act of 1878,

It was urged upon us that the Act i & private Act, and
that such Acts are always to be construed, strictly against the
corporation or company to whom powers are given to interfere
with the liberty or other rights of the subject, and that it wag
necessary, therefore, in construing this Act, to give it such an
interpretation as will restrain the Commissionrs strictly within
the powers intended to be conferred upon them. I do not agree
that an Act of this nature, Whereby large powers and duties (which
would otherwise be exercisable by the Governmeng itself) are
devolved upon a corporation for great public though local pur- ,
‘pose, is a private Act. That term jg only applicable to enactments
conferring powers upon private associations for purposes which,
so far as the associations are concerned, are of g purely private
character, although great public advantage may also result from
their labors. Where powers are conferred by the Legislature
upon & corporation for a great public purpose, the Courts will not
look so jealously upon the exercise of the powers conferred as
they will do on the exercise of similar powers under a private Act.
The reasons for this distinction are well set out in Galloway v.

VOL. I1.] MADRAS SERIES. Y8
Lord Mayor and Corporation of London,(1) and as nothmg turns
upon them in the present case, they need not be more particularly
referred to. . '

The general rule of construetion is, if possible, to arrlve‘ at
the intention of the Legislature from the language of the Act.

, 'Where that is doubtful, and where the enactment is, as in the

present case, the most recent of'a series of enact.ments, th'e ex'mct-
ments which it supersedes should also be oonmdered.w'lt.h 1%,. as
the alterations made will generally throw light upon the intention
of the Legislature. . . -

I think the Magistrates are right, and that the tax 18 levml')le
although the appellant has not that access to the water to which
by the Act he is declared entitled.

If his house is in a public street, he is entitled to have a
stand-pipe accessible in the public street at a distance of 15.0
yards from his house, from which he may take water for dox::estlc
purposes, Sections 211 and 141. ““Ia or near t%m 'street was
defined in the former Act to designate any place within the _t.;own,
and “ town >’ was defined to mean the whole of Madras within the
local limits of the original jurisdiction of the High COI.J.I'fJ, so that
any place was in the street. That definition, if it Yva.s mtendedbto
be a definition, is left out of the present Act, and 1t is left doubt-
ful what houses are "in public streets. Street itself, .as deﬁ‘ned,
includes only the roadway plus the ground (mot be.mg pr1va..tte
property) between it and the wall of any house adjacent to 1t.
It does not of course include what is private property, so that
houses standing in the premises appertaining to then.l at some
distance from the road cannot, strictly speaking, be said to bfa in
the street. If they are not included, however,.in the street, 1t 18
not possible to draw a line of distinction in. this resp.ect? between,
houses with a very small interval of intervening premises betwele:;
them and the street, and houses such as many of those at t&u
Adyar with several hundred yards intervening. .They would
bave to be classed as not in the street, and tlus' w?uld l;e 80
prejudicial to the most valuable of the house properties in Ma: ra.S.
which would thus lose all the advantage of t.h.e water scheme in
respect to street supply, that I think houses 1o the street must

(1) LR, 1H.L, 34,
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mean both houses which stand adjoining the street, and houses
the premises of which adjoin the street.

The appellant is thus entitled to water within 150 yards
distance of his premises, and it is admitted that he cannot get the
water within 1,600 yards of them.

Does itfollow from any expressions in the Act that he cannofa
be taxed because he has not got what he is entitled to in resgect *
of puyment of that tax? It is quite conceivable, and not repug-
nant to the principles of legislation, that the duties should be
independent—his duty that of paying the tax, the Commis-
sioners’ duty that of supplying water—and that the fulfilment of
the one duty should not be a condition precedent to the fulfilment
of the other, but that each should have attached to it the means
of enforcing it.

1 find in the old Act that the accessibility of the water in any
division was in express terms made a condition precedent to the
assessment, of the tax in that division. I find also that in the old
Act there were no provisiong for compelling the Commissioners
to fulfil neglected duties. In the new Act I find that the section
in the old Act which prohibiteq the assessment of the tax in
any division until the water-supply wag ready in that division is
omitted, while there are new Provisions for compelling the fulfil-
ment by the Commissioners of duties neglected by them.

The great feature of the present Act in respect of the water-
supply is, that those to benefit from it are not merely the
rate-payers but the entire public. The non-rate-payers are put
on a footing with the rate-payers in almost every particular.
The fund is not to provide erely a quid pro quo for the rate-
payers, but is to be employed for the extension of the works for
the benefit of the public in every part of Madras. Under the
-payers alone had the right to"claim that the
within a certain distance of theip houses, for they
right to use them, They alone had the

water for domestic purposes—they alone could demand
of water to their houses through communication-pipes.

All thisis now changed. The stand-pipes are available for
© gratuitous use of the inhabitants for domestic purposes.

hey are to be at a distance of not mope than 150 yards from all
ouses standing‘in the public streets, whether they be the houses

stand-pipes be

alone had the right to

a supply

T
h
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of the rate-payers or not. All house-owners, whether. rate-payers

or not, can have communication-pipes laid on to their houses on
ayment of the charges. .

F 'yi‘he non-rate-paygr’s privileges are enlarged, while th(; rJate-

payer is left with certainly no higher right than he ha,(.l be ore.jo

The old Act required the assessment of the tax, division Thy
division, as the completion of the Water-suppl?' .proceeded: e
new Act, Section 139, authorizes the Commissioners to 1m;l>lose
it at once upon all houses, buildings, and lands, except such as
are exempted under the other provisions of the Act. .

Under the new Act the incidence of the tax does mnot fa sc;
low as it did under the old Act. Houses or land, being the owner;
sole property, under 24 rupees annual value, are now exempte i
whereas the former Act reached property of 14 rupees annua
value. Tt must be assumed that past experience has shown that
property of an annual value higher than thaf: n.ow exempte;libf:(;r;l
liability can bear the tax. The present mclden.ce of t o
therefore can hardly have been regarded as tefmtahve or as ht ;13 )tf
to require revision or relaxation. T cannot think, th.erefore, X :,0
the proviso to Section 139, authorizing the Governor in Cm;nclnce
exempt any division or part of a division, can have any .x(ie fere ”
to anticipated complaints of the harshness of the incidence
taxation upon small properties. -

Every drzvision, tfo, and every part of a division, todfl;e 21111:
words of the proviso, has within it houses of v.ef'y‘ i :r -
values, and it would be impossible to fix upon any dlvxsmnlo fhat
of a division in which house-property is of so even a va ueSSin
it could claim exemption en bloc, on the ground of the tax pressing

upon its poor inhabitants, ]
tooYI;:riga grovisopseems to anticipate objections of a}; %:Ei:la:
character being made to the imposition of the t;,?:-?—f) j Whicil
common throughout a division or a ?art of a division,

Y rrant a corresponding exemption.

" E,d a.‘:?t is contendedl,) the intention were th&t‘ t;let Ta:z;Pz())’z::
were to be supplied with water readily a.ccesfsub o to the house
before the tax was assessed, the object of, t.;hls proviso is‘un
telligible, as there would be nothing for it to opc;;att;l Ougzll'le.
No one could complain who was not taxed, .and a Wh
taxed would have received a supply of water, ahd would have no
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- lands in every part of Madras,

be for the exercise of this power of exemption ?

On the other hand the proviso is perfectly intelligible if the
Legislature, intending that the Commissioners should have the
discretion given them in the early part of the section (139) to
impose the.tax upon all houses, buildings, and lands throughout

Madras, and foreseeing the difficulties in the way of completing

the supply to all parts of Madras, thought it necessary to provide
for cases in which the Commiss;

oners, in the unwise exercise of
this  discretion, extended the assessment of the tax to parts of

Madras where, by reason of great distance of the taxed property
from the stand-pipes, imperfect supply of water or other causes,
the tax might come to be regarded as harsh or oppressive.

The powers of borrowing given to the Ccmmissioners by the
new Act were conferred also by the old Aect, and do not seem
to me to lessen in any respect their pre-existing difficulties,

I find therefore an omission from this Act of a provision in

the former Act which restricted the assessment to divisions in
which the water-supply was complete,

and the insertion of a new
provision authorizing the assessment

of houses, buildings, and

I find the rate-payer left still
with the same rights as before to water for domestic purposes

from the pipes of the Commissioners, and special provisions intro-
duced into the new Act for enforcing those rights. I find also &
new power conferred on the Governor in Council of exempting a
division or portion of a division. These changes, it appears to
me for the reasons already given, are quite inconsistent with the
contention that the Commissioners are still bound" to refrain from
assessing the tax until they are ready to deliver the water.,

The case in Ellis and Blackburn, vol. 8, p. 212, to which
Mr. Johnstone referred us, is a case in which the local vestry
were specially authorized by the “statute under which they were
acting, to so levy the tax as to exempt such portions of the parish

83 were not to benefit or would only benefit partially by the
improvement contemplated. ‘

The case has no bearing upon the 'present qliestion, which
arises out of an enactment in which there is no such power of
exemption conferred on those whose duty it is to enforce it.
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It appears to me that full effect may be given’ to.S.ectxon 141,
and an effect not inconsistent with the other provisions of the
Act, if it be constrned as declaring the rate-payer’s right a:nd
the Commissioners’ correlative duty, the performance .of Wh}ch
the rate-payer has the means of enforcing, and not as .1mp(.)rt1:g
that the water must be rendered accessible before the liability for
the tax can be imposed. ' '
I answer the Erst question therefore in»the. aﬂirxfx&tlve. IIt
18 not necessary to answer the second, and I think that properly
speaking the only question which the Magistrates were empov:;
ered to refer in this case was the liability of Mr. Branson
the tax. . A
It is to be regretted that there is a conflict of opinion, ut,
after a careful consideration of Mr. Justice Kernan’s conétru-ctxon
of the Act, I am reluctantly compelled to dissent from his view.
The majority of the Court being of opini'on that the defms;ol(;
of the Magistrates is right, this opinion w1.ll be communw: e
to them, and, under Section 193, they will dispose of the costs.
Attorneys for the Appellant, Messrs. Branson and Br;}zso')zn
Attorneys for the Respondents, Messrs. Barclay and Morgan.

)

APPELLATE CIVIL.

Before Sir Oharles A. Turner, Kt,, Chief Justice, and Mr. Justice
Muttusami Ayyar.
SABAPATI CHETTI (PLAINTIFF), APPELLANT, 9. CPEDUMBARA
CHETTI (DErENDANT), RESPONDENT.
Limitation Act, Section 2—Bond of 1869 payadle on demand. .

Where a suit Was brought upon & registered bond dated 1869, payable on
demand, and demand was made in September 1876 : T
Held, that the perivd of limitation was in effect curtailed b{, A ver the
and that the plaintiff was entitled to two years from 18t O.otof s bo
provisions of Section 2, although under Act XIV of 1859 (in ::oef e
was executed) the limitation period was six years from the date o

Tais suit was brought on 14th Augnst 1878 Yo recovze;tIZu};::s
6,164 from defendant upon a registered bond dated y

* R.A. 24 of 1879 from the decree of the Subordinate- Judge of Cuddalore,
dated 16th November 1878,
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1869, payable on demand, and to obtain an order for the sale of
the property hypothecated as security for payment.

The Subordinate Judge held that the personal remedy was

barred by limitation on the ground that plaintiff had only six
years from the time of the loan to brin

g his suit, and gave a decree
against the property hypothecated, ‘

Plaintiff appealed against this decres so far as it negatived ‘his

right to a decree against the defendant’s person.
Parthasdradi Ayyangdr and Kristnasimi Chetti for the Appel-
lant.

A. Rémachandrdyyar for the Respondent.

The Court (Turner, C.J., and Murtusim Avyar, J .) delivered
the following Judgments :—

Turner, C.J.—On the 14th August 1878 the appellant insti-
tuted this suit to recover from the respondent Rupees 6,164,
principal and interest due on g hongd dated the 27th May 1869,
and to obtain an order for the sale of property hypothecated to
secure the satisfaction of the bond debt.

The amount secured by the hong was therein declared to be
payable on demand.

The respondent pleaded that th
was barred by limitation,
of consideration.

The Court of First, Instance allowed the plea of limitation, but

found that consideration had been paid, and therefore de
the relief claimed only to the ¢

hypothecated property.

e claim for a personal decree
and that the contract was void for want

creed
xtent of ordering the sale of the

The plaintiff has appealed against so0 much of the decree as
disallowed the personal remedy, and the issue to be tried is
whether he is debarred of that remedy by the law of limitation.

Act XIV of 1859 was in force when the bond was made, and
inasmuch as the bond was registered, the period of limitation
prescribed by that Act was six years, calculated according to the
decisions passed on the Act, from the date of the bond.

By Act IX of 1871, Section 2, Act XIV of 1859 was repealed,
and although it was declared that the repeal would not operate
on suits instituted before the 1st April 1873, it was not declared
that suits instituted after that date should be governed by any
other law of limitation than wasg thereby enacted, notwithstanding

\ 99
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the period of limitation under Act XIV of 1859 might have
commenced to run before that Act was repealed. Act IX

In suits brought on instruments payable on demalll((ii,b Ccom_
of 1871 prescribed that the period of limitation f&hou d‘l i
puted from the date of the demand. In effect it exten

instruments.
time within which suits might be brought on such instramen

By' Act XV of 1877 it was enacted that the Penod of lu-mta,tl;lf
should be calculated from the date of the mStrflm.ent’ e
quently this suit would be barred unless it fal%s within the S?Olfi:
of Section 2 of the Act. That section provided that &.113’ Sfor
(other than a suit to which Article 146, Schedule IT, 31"7?112? 3877
which the period of limitation prescribed by Af}t X :h Act
was shorter than the period of limitation prescribed by 0 i ber
of 1871, might be brought within two years after 1lst Octo
1877, on which day the Act of 1877 came into ff)rce. Lo Aot
In one sense the period of limitation prescribed by the © of
of 1877 is not shorter than the period prescribed by the Achot
1871 ; but to adopt this construction would, in such cases as tha
now before the Court, work obvious hardship. f 1859 had
The period of limitation prescribed by Act XIVo Assumin
not expired when the Act of 1871 came into f(?rce.y. ‘sls;t N Vi‘
that the law of 1871 remained in force, the plaintiff mlfih dz,te
postponed suing until September 1882, or six years from the o
when the first demand was made. There are no doubt caseA t
which the demand was made only a day or bwo before tllloe fo:e
of 1877 was passed. In these cases, as well as in the case eriOd
the Court, the Act of 1877 in effect prescribed a shorter pe
of limitation than obtained under the Act of 1871. 877 was
The intention of the second section Of.the Act Of.l ¢ ‘:hé
obviously to give to persons possessing rights Of-a(le? aeriOd'
time the Act of 1877 came into operation, for a hmif If,) ives
the benefit of the provisions of the former law. Tl'le c;u:'hegt';erm
offect to that intention by adopting such a construction o tarting-
‘ shorter period’ as willinclude cases in Whufh iy latel;;a:rcasis
point is provided for the calculation of the PGI:IQd, a8 :Vuctio;l s
in .which the period itself is curtailed. This ion: 1878 S il
been adopted by the Court in Second Appeal 504 o uch’of o
am of opinion it should prevail. I would reverse so m

.. im §
decree of the Court of First Instance as dismissed t}1565 chem o
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relief against the defendant personally, and would decree also that
portion of the relief asked with costs.

Murrusimr Avyag, J—I concur. Although in Referred Case 2
of 1878 I adopted the narrower Gonstruction, I am satisfied, on
further consideration, that the true construction to be placed on
Section 2, Act XV of 1877, is
Lord the Chief Justice.

e ————————e

APPELLATE CIVIL.

Before Sir Charles A. Turner, K., Chief Justice, and Myr. Justice
Muttusimi Ayyar.
NALLATAMBI MUDALIAR (Praryirr), Arperrant, v. PONNU-
SA'MI PILLAI (Derenpaxt), RESPONDENT. *

Foreign judgment, Suit on—Objection ¢ Jurisdiction, Estoppel—Not examinable for
srregular procedure, or because remedy was parred by Law of Limitation of proper forum.

Where a defendant sued in a foreign tribunal takes no exception to the juris-

diction, he cannot question the juriediction afterwards, inasmuch as he has led the

plaintiff to believe that the proceedings are allowed by him to be effectual and

encouraged the plaintiff to proceed in them instead of withdrawing from them
and instituting proceedings elsewherg,

Irregularity of procedure on the part of foreign tribunal which ordinarily
proceeds in accordance with recognised principles of jrudicial investigation is not
a sufficient ground for refusing to give effect to its judgment.

Where limitation bars the remedy, but does not. destroy the right, the judgment

of a foreign tribunal is not open to the objection that the suit (on & contract) was

barred by the Law of Limitation applicable in the country where the contract was
made.

TuE facts and arguments in this cage sufficiently appear in the

Judgment of the Court (Torner, C.J., and Murrusa'mt Avvag, J.).

T. Réma Rdu for Appellant,

Mr. N. Subramdniam for Respondent.

JupoueNt :—The Respondent and his father, who were British
subjects, residing and domiciled in British India, executed, in
favor of the Appellant, & bond covenantin

Rs. 4,000. The bond hypothecated immovable property ib
British India and was not registered.- . -

* Becond Appeal No. 407 of 1878 against the decree of O. B. Irvine, District
Judge of South Axcot,

, Teversing the decree of the Small Cause Court, dated
March 16th, 1878, '

that which is suggested by n.1¥ )

g to repay a loan of

A
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In December 1870 the Appellant brought a suit on the cove- Narraraxer

MUDALIAR

nant in the bond in the Court of Firgt Instance at Pondicherry,
and, on the 24th April 1871, obtained a decree ez parte. ’

He then sued the Respondent in the Subordinate Judge’s Court
at Cuddalore on the foreign judgment, but, on the 14th December
1872, this suit was dismissed on the ground that the Respondent

"had had no notice of the proceeéings in the French Cm.n't.

On the 14th December 1872 the Respondent applied to the
French Court to declare its judgment ineffectual on the grounds
that no execution had been obtained within six months from-the
date of the decree, that the bond was null and void unde?r the law
of British India for want of registration, and that a suib thereo;
was by the same law barred, in that more than three years ha
elapsed from the date of the bond before suit was brought. ,

The Respondent subsequently withdrew bis demand .tha,t tde
decree should be declared ineffectual for default of execution, a1 b
on the 19th March 1874, the Court of First Instance at POI.ldl-

cherry, having allowed the Respondent to argue the other ob]ec(;
tions he had taken to the ez parte decree, held that .the bonh
ving been, ag it appeared to the Court, executed in Freﬂanc(1
territory, the registration law of British India did not apply, &nh
that the suit in the French Court was governed by the Frenc
®0d not by the British Indian law of limitation. It the_refo;e
affirmed on the merits the ex parte judgment it had previously
Passed, )
The Respondent carried the decree on appeal to tlfe Fre?:ch
Court, of Appeal. He urged that the bond was made in Bnt;:-
territory, and prayed that an inquiry might be directed 58 to.t. 1;
allegation; and he contended that having been executed in Br:1 1s.n.
territory by a British subject on a British Indian stamp and 1
?0nformity with the law of British India, and hypothe;at;ns
l?m}: able property in British India, it was governed by the la
OI that country,
~ The Frenchyoourt of Appeal on November 10th, 1871:1, ag)pa;
rently, without admitting further evidence, found that the ; <;1}1le
Was made in French territory, and affirmed the decree ©
Court of First Instance. e e
On the 9th November 1876 the Appellant 11.13tltute in °
uhordinate Judge’s Court st Cuddalore the suit now before 1

0.
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on appeal claim{ng to recover the amount decreed by the French
Courts.

The Subordinate J udge held that evidence could not be admitted
to ghow that the French Court had come to a wrong conclusion as
to the place where the contract wag made, and that on the plea of
limitation she French Court wag right in a
He therefore decreed the claim.

The Lower Appellate Court agreed with the Court of First
Instance that the British Indian Courts could not refuse effect: to
the -foreign judgment merely on the ground that the foreign
Court had determined the place gt which the contract was made
upon a consideration of probabilities and not upon direct evidence,
but it held that, whether the contract was made in British Indian
territory or not, the French Courts had no jurisdiction, the bond
having been made by a British subject, domiciled in British India,
on a Etamp of British India ang hypothecating property in British
India.

The Appellant preferred a Second Appeal to this Court. It
was represented on the part of the
tation was apparently borne oyt

pplying its own le:% fo'm'., ‘

¢

Respondent, and the represen-

: by the judgment of the Court of
First Instance that the Respondent had pleaded in the French

Courts want of jurisdiction. Ap issue was therefore directed to
try whether the bond was eXecuted in French or in British terri-

;0137_; and it has been found that the bond was executed in British
ndia.

Since the return of the findin
mad

that

g, a careful translation has been
o of the proceedings in the Frepch Courts, and it is apparent
the Respondent did not object to the coﬁipete ncy of the
Frencl.l Courts to entertain & suit brought on the bond, but pleaded
that, inasmuch as the bond Was executed in British India, the

French Courts were bound to apply the law of British India in
respect of registration and limitatiop,

The Respondent contests the
suit on the judgments of the F
others, that he was, at the tim

right of the Appellant to maintain

ght in the French Court, a subject of British

; siding in British India, and was therefo
to the_]unsdlctiop of the French Courts, nor did
nent or tempora: ’ '

ty allegiance to France,

re not subject
6 owe perma-

«

" British Courts only in virtue of principles 0

v
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The 14th article of the Code Civil permits a French CitlZ?(lll tc;
cite before a French Court a foreigner; even though no.t r;m enh
in French territory, to enforce a contract whether made in Frenc

or in foreign territory.

The Municipal Law of France hag force only within its own

forced in
1 ] t passed under that law can be en
ten:lto}‘y' Y £ international law

which have extra-territorial operation. . . -

British Courts then are not bound to enforce in all cases ju gt
ments passed by French tribunals against foreigners on contracts
made out of French territory.

The principles on which foreign judgments are enfgrc A
English Courts as stated by Parke B.in Russell v. Smy oy
and repeated by him in Williams v. Jones(2) are declaria‘ thj;
Blackburn, J., in Schibsby v. Westenholz(3) as follows: e
judgment of a Court of competent jurisdiction over the deffanil :;e
impoges on him a duty or obligation to pay the sum for v:)hlc o
Judgment is given which the Courts in thig country are ;):rl:n -
enforco,” hut *anything which negatives that duty or .
legal excuse for not performing it is a defence to the actlog. L

The same principles have been adopted by the Courts of: ritis
India, anq have been substantially recognised by the ‘Leg1slatuze-
It will be noticed that it is an indispensable condition that the
foreign Court should have jurisdiction over the defendant: iy
It has jurisdiction over the defendant if he was, at t.he time asu;t
Was commenced, a subject of the foreign country, or if 1.1e wasect
that time domiciled or temporarily resident thereixll ; and In resssli)bly
of an obligation contracted in a foreign countrys 1 W‘fulfl pe or &
be held that the Courts of that country have ]urlsdlctlonlzg’t the'
foreigner though he may not be domiciled and may ha.vet'ons .
¢ountry before suit brought ; and in respect of the transac 1m o
& Joint Stock COmpany formed for the purposé of carry ui der
Usiness in g foreign country, the Courts of that country ;nay;of tho
Certain circumstances, have jurisdiction over & mem e:or oo
®mpany, though he may never have resided therein

(R

ed in

(1) 9 M. & W., 810. _
(2) 13M. & W, 683; S.C. 14 LJ. Bx, 146
(3) L.E. 6, Q.B., 150.
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allegiance thereto. We can find no principle for holding that

the mere possession of property in the foreign country would, by

reason of the protection enjoyed, confer on the Courts of that

country jurisdiction over a fOreignei-, neither domiciled nor resi-

dent therein, in respect of matters unconnected with the property.

But a foreigner, although he may not owe allegiance to a country
or be under the jurisdiction of its Courts, may nevertheless equit-

ably estop himself from pleading that the Courts of that country
had not jurisdiction over him.

In sning as a plaintiff in the Court of a country to which he
owes no allegiance, he has voluntarily submitted to its jurisdiction,
and he cannot afterwards object to the validity of the judgment of
the Court on the ground that it had no jurisdiction over him.

In Schibsby v. Westenholz the Court refrained from expressing an
opinion as to the effect of the appearance of a defendant where it is
so far voluntary that he appears only for the purpose of endeavour-
ing to save some property which may be in the hands of the foreign
tribunal.

Reference was at the same time made to De Cosse Brissac v.
Rathbone(1) as an authority that, where the defendant voluntarily
appears and takes the chance of a judgment in his favor, he is
bound. We have referred to the judgment in that case, and it
appears that the defendauts had property within the jurisdiction
of the foreign Court, and alleged they appeared solely to save it
from seizure. Nevertheless the Courg held, as settled by authority,
that they could not be allowed to show the judgment of the foreign

Court was erroneous in fact and in law on the merits, nor that they
had discovered fresh evidence, nor that the foreign Court had

admitted evidence which wonld ot have been received in the
Courts of England.

In Kandoth Mammi v. Neelancherayil Abdw Kalandan(2) the
plaintiff had obtained a decree against the defendants in a French
Court and sought to enforce it by a suit on the judgment in the
Court of North Malabar.

It was found that the defendants were, and had always been,
residents in British territory, that the bond was made in British

(1) 30 L.J. Ex., 238, 8.. 6 H. & N., 301.
(2) s M.H.C.R,, 14,
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territory, that the obligee, though described in the bond as resid- Naunarism

ing in French territory, had a residence in British as well as in
French territory, and that the bond stipulated th-e defendants
shonld take the money to the obligee and pay him; that‘th.e
defendants appeared in the French Court and defended the suit
and raised no objection to the jurigdiction. It was held that,

' hivitg teken the chanco of obtaining a judgmentin their favor

which would, if obtained, have relieved them f!‘Ol].l all I1alf1ht:,y,
they were afterwards equitably estopped from denying the Jluns-
diction, .

In the case before us the Respondent took no objectlf)n to the
jurisdiction of the French Court, and, therefore, on the' point we are
now considering, we must hold hig objection unsusta.unable unless
we are prepared to dissent fron the ruling. last clted.. In (;;11'
judgment that ruling is based on sound principles of eqlflty. .ty
appearing in the foreign Court and taking no .exceptlolji ‘to ;1 8
jurisdiction, the defendant, for the time, put&ls h.xmself 1fn er ;a :
Jurisdiction of the Court; he has led the plaintiff to believe t ]
the proceedings are allowed by him to be effectual, a.x.ld encourage
the plaintiff to proceed in them instead of withdrawing from them
and instituting proceedings elsewhere. o

Itis, therefore, in our opinion, s legitimate application of the
principles recogniséd in our Courts to hold th:?.t 4.1 d'efe.ndant wh(;
has, under the circumstances, submitted to the jurisdiction, canno
afterwards question it. .

Assuming, however, that the French Courts had juris d: o
over the parties, it is next objected that they had not jurisdic 1;n
over the subjoct-matter; but, in this case, the sub]ect-manthr
1s & personal obligation. The Appellant sought to enforce the
covenant and asked no relief against the hypothecated property.
Inasmuch as v;e hold that the Respondent cannot plead the French
Courts had no jrrisdiction over him when he appeared to the }})lrc;
cvedings in those Courts, it follows that the plea, that they ha
not jurisdiction over the subject-matter because the contract was
made in foreign territory, cannot be allowed. .

Again it is urged that the French judgments cannot be enforce
because the Courts did not admit evidence to show .where tt,he
contract was made, and came to a wrong decision on this question
of fact.
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It is true the French Court of First Instance considered the issue
immateria.l, and that although the French Appella,te Court held it
material, its judgment appears to proceed rather on inference than
on direct evidence; it is also true the Respondent applied for an
enquiry and offered to produce such evidence, but there is nothing
to show whether his request was granted, or refused, or withdrawn,

Tt is not, in our judgment, a sufficient ground for impugning the
judgment of a foreign Court, which ordinarily proceeds in accord-
ance with the recognised Principles of judicial investigation to
show that in the particular instance its procedure may have been
irregular. The Respondent, had he considered he was aggrieved
by that procedure, might have applied to the French Appellate
Court for review on that groung, We may assume that the proce-
dure was regular, but, if there wag irregularity, we could not hold
it a sufficient ground for refusing respect to the judgment.

Lastly, it is urged that the right to sue on the obligation on

which the French judgment proceeded had become barred in
British India by the law of limitat

taken in the French Court.

It is no doubta highly equitable doctrine that & contract should,
in all its incidents, be governed by the law of the country where
it is made; but, where limitation ig merely prohibitive of the
remedy and not destructive of the right, the judgment of a foreign
Court is not. open to objection on the ground that a suit on the

contract would be barred by the law of limitation applicable in
the country in which the contract was made.

for us to consider whether the judgment of a £
be enforced if it was based on g right which

ion before proceedings were

It is unnecessary
oreign Court would

had become extinct
under a law of limitation in the country in which the contract was

made and the party sought to be charged therewith had remained
subject to that law.

We must, therefore, allow the appeal, and, reffersing the decree

of the Lower Appellate Court, restore the decree of the Court of
First Instance with costs.
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to its own laws, had ample jurisdiction, but according to the 1aw o
had no jurisdiction whatever. .
“ i n its
This was an appeal from a decree of the High Cour: (i)n tho
Original Side. The facts of the case are fully se;:l 011 e
following Judgment of Muttusdmi Ayyar, J., who tr
CREQ 1 . ) :ered
: : elivere
“ This is a suit to recover the price of indigo sold an(:hd e
by the first and second plaintiffs to the defendants on ed T the
6th February 1875, and the payment of which waslg:;r;? vez’nber
Tribunal of Fizst Instance at Pondicherry 0B the ] :1 el
1875. The ground of action as set forth in the amen d‘lp it
is, first, the judgment of the foreign Court; Bnd; secozen{;,that
’ . . dan n
alleged sale and delivery of indigo. The defend: _: d?c): tion, that,
the French Court is not a Court of competent juri to ul ’in'oi s
though they bought -the indigo, it was not fnomLfi e.tp:.);’ s
. ttation.
* and that the socond count is barred by thd et of Lim

. o Sui
* Appeal No. 10 of 1880 from -a decree of the High Court in Original Suit
No. 479 of 1878, dated 24th February 1880. ”
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I do not think that the action can be sustained on the foreign
judgment for the Tribunal at Pondicherry is not a Court of
competent jurisdiction and, as stated by Baron Parke in Russell
v. 8mith,(1) a foreign judgment is enforced because the decree of
a Court of competent jurisdiction over the defendant imposes on
him an obligation to pay the sum for which judgment is given,

““The defendants are merchants residing and carrying on busi- ‘

ness at Madras, and the Court at Pondicherry is not their forum
domicilic. On plaintiffs’ own showing the indigo was sold and its
pricé was to have been paid at Cuddalore, which is thus both the
seat of the obligation and the place of its performance. Adopting
Savigny’s theory of voluntary submission and the presumption
recognized in Lloyd v. Guibert,(2) viz., that the locus contractus is
also the locus solutionis in the absence of an express agreement,
I fail to find a special forum at Pondicherry. Again, it is not
even alleged that the defendants ever resided in French, territory,
or in any other manner enjoyed or enjoy the protection of the law
of Prance. In Schibsby v. Westenkolz,(3) Blackburn, J., observes
that jurisdiction may be presumed on the ground of temporary
allegiance—Ilst, if the defendants had been at the time of judgment
subjects of the country whose judgment is sought to be enforced ;
2ndly, if the defendants had been at the time when the sujt was
commenced resident in the country so as to have the benefit of
its laws protecting them ; 3rdly, if at the time when the obliga-
tion was contracted the defendants were within the foreign
country. Copin v. Adamson(4) in which the defendant was &
member of & joint stock Company established and protected by
the law of the foreign country, angd the obligation sought to be
enforced arose out of the businegg carried on under such protec-
tion, is an addition to the cases mentioneq by Blackburn, J. 1
can find no place in this category for the case before me, and 1
conclude, therefore, that the Tribuna) of First Titstance at Pondi
cherry is not a Court having jurisdiction either over the defen-
dants or over the object-matter of the suit, It ig then urged that

the Court at Pondicherry relied on clause 14 of the French Qivil

Code uﬁ&exf which any foreigner may be sued bofore the Comrts

(1) 9 M. & W, 810, (8) LiR. 6 Q.B. 169, s.c. 40, 1.J.Q.B 3.
(2) 86 LI.QB. 74.5.0. 6 B. & 8., p. 100, (4) LR.9Ex., 346, *
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of France for obligations contracted by him with the F(';'en{:)i; Passx & Co.
either in the French or British territory. There can be no doubt  Appass

that the French judgment is in conformity 'f;o the law ?bf .Fr:,ml:)eé
and that it may have force in French tt?rrltory, butls I dls ;e ;
observed that, as stated by Blackburn, J.,in t.he case & 1:9.1 y corld,
the French Republic cannot make laws to bind the wiole world.

SN | may add that the test of jurisdiction is not the law of France

which is only territorial in its operation, bus S°me_tre‘i3:1gilzef
principle of international law which has extra terr:l - h fher
ation. Another matter which remains to be considered 18 Wd f:«fr -
bona, fides requires that the defendants should be isg)plr):ason of
pleading now to the jurisdiction of the F’rencb: Cour Py i
their conduct in connection with the Proceedmgs ab onTw-b nZi
Tt is admitted that the defendants appeared before the .trl- s
of First Instance at Pondicherry ; that the’f ﬁ.r st denleg" . Tll:e.ad
diction ; that, whon their ples as to jurisdiotion was % n the
they went into the merits of the case ; that, after they a; th;.t in
Court of First Instance, they preferred an PP eal,fa.n -gdict,ion
doing so, they did not again raise thc? q.uestlon 0h Jl;mfendant&;
Upon these facts it is argued for the plaintiffs that 1(71 ih : having
took the chance of a judgment in their f.avor, an thal,l e
elected to do so, they are bound by the ]udgmef:t tl(l)e gFrench
adverse to them. But it must be rem'embered o d by Baron
Pribunal was not a Court of their choice as Obsgrv-;l '521) that
Parke in General Steam Navigation Comp oy ,1:; t;)bnﬂ’[ammi’s
there wag no submission to jurisdiction a.s n Kda tocalcula,ted to
case ;(2) and that there was nothing in their cont :‘Zn to jurisdic-
deceive the plaintiffs into a belief that the oIbJZc 1110ti ot
tion was not intended to be insisted upon. ’ they appeared
the defendants ought to suffer either becaus?1 o g; o e
before the Court at Pondicherry or beca.uS? tITeZ' 1 was overruled.
from it directly after their objection to ]u?mé.hc 1on d if the defen-
There is no breach of faif:]: Witl(li :’h'i glz‘:)nt;f:;:nthe question of
into the merits and laile .

o o appel, thy il 10 probly o prevnt st
in execution whenever they should VISI‘?‘ Pondue etﬂ/(; believed
after they knew what the Civil Code of France was, they

R., 14.
(1) 11 M. & W, 877. 2 s M.H.CR,

Pirrar
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property Wh?;l: id;h?t appearance in g fo?i‘;l;l g‘:fjsnholz, Black-

pleading to jurisdi;a: ndant may happen to poss e ot

princi L ion, and I think } ess 18 no bar to
ple that the defen t makes no difference in

execution whenever by a

tO VISlt trhe fOlel n IllltO ”- u O30 Seem 0 DE Som.
g (51 8
g

in the conduct
of the defend
submission to jnrisdicti ndant which am,
faith if the deg:;:lsdltcmn and which might &C:]‘lmbs :0 a voluntary
. ants were al ount to a breach
the forei allowed t . reach of
ge Court. 0 quest; L
urt. T am thérefore of gpiniczinﬂtl};: Jt,‘ll;rmdwtmn of
e judgment

of the Courtg
at Ponds oy
defendants, ondicherry in this case is not hindi
mding on the

:)he lOt'h Dece.mber 1878. 1t
arred if the time during whi :
.pros'ecuting it at Pondichers o
admitted that it would not b;y
xlx;a';i;. I. see nothing in the ]
forei,g ;vlgzll:r;endexts 1t inappli
The learned :i(;vv}:clet >y Emit i o0 e within i
Court of First Insta::ce-Gefleml roien on the e; . ‘ms s
e or m & Court of Appeal ”pljizstl}(:ns,d“ iy
5 ey do not,

in my opinion ;

in a foreign t(;r:i:((i:ssarlci‘y exclude the Tribunal of F

Pondichos V. _ he Plaintiffs fipst inat: of First Ingtance
Yy in the belief that st instituted the suit at

a:
Judgment valid under the French

t(;::arltﬁaiz the claim would be
e }; a,:’ntlﬁs were occupied in
e 0 deducted. Tt is also

if the deduction might be

H- . .
i8 Lordship then proceeded to cons

the indi i
80 Was.sold by the plaintifts ¢ ider the question whether

the defendants,

dant 4
ppears to prevent his arrest in .

ceident or ;
or on business he should ébahce“ | T a8 it g
. . isallowed their claim for interest,

o
* the Appellants.
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0 .
j“dgil:;:l: evidence His Lordship found for plain
ot ojng or the amount claimed, Rupees 8,809, but
The a1m for interest.
od %efef’d?nts appealed on the gro@
¥y limitation, and the plaintiffs obj
ths fore:om -
™ reign judgment was binding on the plaintiffs.
© Advocate-General (Hon, P. O’Sullivdn) an

g[;(; %zimng Branson for the Respondents-
IQWing urt (Turner, C.J., and .F.'orrbes, J.

JI:::;ENT :-——T'he respondents alleged in
droog 5and delivered to the appellants at C
8500 n 5th and 6th February 1875 indigo for &
judg n,l and that on the 13th November 1876 they
Pmd'ent for t':hat amount in the Tribunal
N icherry with interest at 9 per cent.
ppellants had failed to procure the reve
appeal; that the debt and decree were unsatis
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nd that the suit was
ected to the decreé 8o
and contfnded that

d My. Shephard

.

) delivered the fol-

their plaint that they
mddalore in South
he sum of Bupees
had recovered
of First Instaz.we of
and costs; thab the
raal of the decree O
fied, and in respect

.8 and future

of them they claimed to recover Rupees 12,228-1
We have to

i
nterest at 9 per cent. on the principal sum due.

:Onsider swhether the respondenta are enti
mount either in virtue of the decree they

the contract.
Under the Civil Code the French Courts are

entertain suits brought by French subjects on ©
a.nd‘to be performed outside French territory, alt
against whom relief is sought owes no allegiance to
0ot resident in French territory either wh
or the cause of action arises or the procee

In Nullathumby Mudelliar v. Ponnusdmi Pi
considered the question whether it was the duty of

tled to recover this
have obtained or of

empowered t0
ontracts made
hough the party
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British Courts
ch circumstances, and

to enforce a judgment obtained under st
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mitted to the jurisdiction of the French Court and had taken
the chance of a verdict in his favor. The grounds on which
those decisions proceeded Were that the defendant, by appearing
in the foreign Court and taking no objection to its jurisdiction,
had for the time put himself under the jurisdiction of the Court
and had led the plaintiff to believe that the proceedings were

allowed by him to be effectual, aad encouraged the plaintiff 6

proceed on them instead (_)f withdrawing from them and institut-
ing proceedings elsewhere.

Tir the case now before the Court the appellants appesred in
the French Court and prot.ested against the jurisdiction, and,
when their protest was overruled, defended the suit on the
merits. The decision being adverse to them, they instituted and
prosecuted an appeal, and on appeal did not renew their protest.
Under the circumstances, the learned J udge by whom this suit
was tried held that the appellants did not voluntarily submit to
the jurisdiction of the French Courts, and that this Court ought
not to enforce the judgment. In thig ruling we concar. The
tribunal was not the Court of the appellants’ choice; by their
protest they warned the respondents that they would not allow
that the proceedings were giv'grywhéfe effectual. To escape the
inconveniences which would attend. 4 judgment against them
if at any time they or their property ‘might be found in French
territory, they defended the suit and’ sought a reversal of the
decigion. It would hgyve been idle to repeat an objection which
they were aware the Frenck Coysts would not entertain, but
there is nothing to show they abandoned their right to insist on
it should the necessity for doing so arise elsewhers, For the
reasons we have stated we consider the case before us is distin-
guishable from the cases above cited, and hold that the claim on
the judgment of the French Court has properly been dismissed.

It is admitted that the claim on the contract is barred by

limitation unless the respondents ape entitled to the benefit of
the provisions of Section 14 of the Limitation Aet.

We desire.to be und3?stood 48 expressing no opinion whether
under any circumstances those provisions allow the deduction of
the period oceupied by litigation in foreign Courts,

for on another
ground we hold them inapplicable in this cage.

o .
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The French Courts were not, from defect of jurisdictionci:: Pm:'k Co.
otherwise, unable to entertain the claim. In the proper exer Arpaskut

of a jurisdiction conferred o them by the law ?f me;, ::u?l
have entertained the claim and passed decrees which are eile -
in French territory. The respondents e-lefcted the Wf/r:efuse
#lthough under the circumstanges the British Courts may foso
to en%orce the decree they have obtained, this cxrc.umstla:cef o
not bring the case within the provisions of §ect10n. . od .
Limitation Act. The claim on the contract 18 then barred ¥
limitation. .

As the respondents cannot rely f the de‘crae of th: f:e:zz
Court, and have by lapse of time lost their right to s(\; -
contract, we must reverse the decree of the Lower Lou

dismiss the suit, but, ander the circumstances, withoub costs.

Attorneys for the Appellants, Messrs. Tasker and Iz’zl;zz;wm.
Attorneys for the Respondents, Messrs. Branson an
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