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PREFACE TO THE FIRST EDITION

The following pages make an attempt at tracing the
constitutional development of India during the last two
centuries. I have tried to tell this story as a chapter in
the history of India rather than a chapter in the develop-
ment of the colonial policy of Great Britain.  Emphasis
has, therefore, been placed on what actually happened in
India during this period rather than on cataloguing the
British Statutes concerning India passed during this

- period. I have brought the story to 1948 by including
_a chapter on the new (proposed) constitution of India.

I have tried—however inadequately—to trace the
constitutional development of India so as to interest the
general reader as well as professional students of history

* in the subject.

I am grateful to my students, past and present, who
made the writing of this book possible by their interest in
the subject matter. My colleagues, Professor S. Krishna-
murti and Prof. G. N. Sarma read the typescript and
proofs of the book. I owe them my thanks for their
suggestions for the improvement of the book. ’

I have added a chronological summary at the end of
the vohime. I hope it will prove useful to gcncral readers
and University students alike.

Sr1 RaMm SHARMA,

Dayanand Anglo-Vedic College,
Sholapur.
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PREFACE TO THE SECOND EDITAION

In this edition the book has been thoroughly revisec
and brought up-to-date. The last chapter on the Con
stitution of India has been rewritten ahd expanded. Sub
headings have been provided within each chapter anc
an index added. It is hoped in its revised form it wil
continue to prove useful to students of Indian history anc
general readers.

Sr1 Ray SHARMA.
Dayanand College,

Sholapur.
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Chronological Summary - . 395 firmed the Portuguese claim to the exclusive exploitation
{ Index - o 337 .of the eastern trade. The Reformation provided the

Protestant countries of Europe with the requisite excuse
to take a share in the Portuguese gains. In 1600 Queen
Elizabeth granted the monopoly of trade in the East 1o
some London merchants. By the twenties of the seven-
teenth century the English came to be accepted in India
as co-sharers in her trade with the West. Warehouses,
" offices, agencies and houses then sprang up in various
parts of India—mostly in port towns—as the visible sym-
bols of England’s eastern trade. Early in the eighteenth
century the traders became finally established as a joint-
stock company enjoying the English monopoly of trade
with the East.
In England the shareholders of the Company met in
a ‘ Court of Proprietors’. Every year they elected a
Board of Directors to conduct the day-to-day affairs of
the Company. Both the Court and the Board met under
a chairman who was the chief executive officer of the
Company. As in most business concerns, the registers of
the Company remained open till the last moment beforé¢
the annual meeting for recording the sales and transfers
of the shares. Every shareholder, irrespective of the num-
ber of shares he held, had only one vote. This demo-
~ cratic provision was out of place in business and could
be >misused. The holders of a large number of shares

7 »



8 A CONSTITUTIONAL HISTORY OF INDIA

used to distribute them temporarily among their loyal
dependents at the time of the annual elections in order,
to command their votes.

The English merchants in India. In India the
Company needed an organization to conduct its com-
mercial affairs as well as to represent its interests at the
Mughal Court. Sir Thomas Roe was the only ambassa-
dor accredited by an English king to the Indian Govern-
ment. The experiment was not repeated. There were
no trade consuls either to look after English commercial
interests. The servants of the East India Company in
India thus had to protect its interests against local officials
as well as European competitors. English agencies—
‘ factories > as they were called in contemporary English
—in India therefore soon developed an appropriate
organization for their work. They were run by local
‘ factors —managers as we should call them today.
These ¢ factors’ were organized under a regional ‘ Pre-
sident and Council’. Soon there were three such Pre-
sidents and Councils. They sat as judicial courts in
dealing with their servants. The Mughals extended to
these foreigners the privilege which they had granted to
all non-Muslim groups in India, that of conducting their
personal relations through their panchayats. But the
Mughal authority was always there. The exercise of some

“judicial functions did not exalt these ‘ presidencies’ into
administrations. The English were as much subject to
the Mughal authorities as any other group of people
living in India. v

The East India Company became the rulers of Bombay
when Charles IT made it over to them. Here they issued
coins which were assayed and accepted at their bullion
value in Indian markets. They raised a little ‘ army’
of 2,000 for its defence against European enemies and
pirates. As a security measure against local turbuleace,

forts were erected in Bombay, Madras and Calcutta so-
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that the English could pursue their commercial activities
undisturbed.

By 1720 the Mughal empire became virtually extinct.
Though a descendant of Akbar usually living in Delhi
continued to be styled ¢ Emperor’ by interested parties
for a long time, the empire had come to an end. When
Muhammad Shah acknowledged the right of the Maratha
Peshwas to appropriate a part of the revenues of the entire
south in 1726, he nominated the Marathas as his imperial
successor not only in the south but, by implication, in
the north as well. The Marathas lived up to this status.
It was they who marched out to defend India against
Ahmed Shah Abdali on the battlefield of Panipat in the
Punjab in 1761. It was from them that the British sec-
ured the person of the blinded and helpless ‘ Emperor’
Shah Alam in Delhi in 1803. Indeed, wherever the
Mughal authority began to be disputed, the Marathas
preferred their claims to sovereign authority, if not to
actual rule. At the height of their power they controlled
Delhi, parts of the Punjab, the whole of Rajputana, Guja-

- rat, Orissa, Central India and Maharashtra.

But the decadence of one empire and the emergence of
another in its place is never a peaceful and much less an
orderly process. In India there was the added difficulty of
the presence of a large number of princes and princelings
ready to throw off the control of the centre thc moment its
grip was released, yet willing enough to accept a subordi-
nate pasition should a strong power—central or neigh-
bouring—promise them immunity from other outside
interference. The repudiation of the Mughal authority
in various parts of India made the founders of new pro-
vincial dynasties anxious to secure the help of mercenary
bands willing to serve them. The lack of any rule of

. succession in Muslim law added further to the confusion.

The death of a ruler became the signal for a struggle
amtong all his likely successors.
-2



10 A CONSTITUTIONAL HISTORY OF INDIA

The Anglo-French duel. The long duel between
England and France in the eighteenth century led to the
presence of English and French naval forces in Indian
waters, thus increasing the fighting strength of the Eng-
lish and the French. The French began to train their
Indian soldiers in European modes of warfare. Even
under the Mughals the artillery had been a European
preserve. The French-trained Indian musketeers made
very good soldiers. The English followed the French in
this venture. ’

The English had built up a prosperous trade in India.
The French had not. The French under Dupleix tried
to better their fortunes by resorting to diplomacy and
war. When the War of the Austrian Succession broke
out in Europe, the English and the French tried to fight
it out in their settlements in India also. The Nawab of
Bengal told them sharply that he cared nothing for
their quarrels elsewhere and would have them behave

as peaceful and law-abiding citizens. The Nawab of |

Arcot’s cupidity was aroused when the French promised
to conquer Madras and present it to him. ‘The combined
land and sea forces of the French took Madras but refused
to hand it over to the Nawab. When the Arcot forces,
ten times the French contingent, were routed by Dupleix
in the battle of Saint Thomas the hollowness of the Indian
fighting machine lay exposed. The French forces were
soon in demand at Hyderabad and Arcot to settle quarrels
over succession. The English placed their forces at the
* disposal of the rival candidate. This ¢ undeclared > war
ultimately eliminated the French as a factor in Indian
politics. A war of succession and subsequent intrigues.
in Bengal enabled the English to take part in a revolution
that aimed at putting the commander-in-chief of the army
in the place of the Nawab. Its success opened the way '
to an Indian EI Dorado for the servants of the East India
Company. But their success at Plassey did not open the
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way to an empire in India to the English. Its political
effects were almost nil. L
The English acquisition of Diwax.u in Bengal. The
battle of Buxar that [ollowed was not 1nev1tab1c3; nor was
the English success therein a foregone conclusion. Th'c
¢ Diwani *—the right of collecting taxes—which thfa Bri-
tish claimed to have acquired from the ‘ emperor’ in the
subsequent treaty, was not worth the paper on which it
was written. But by defeating Mir Qasim the -Ea.st
India Company displaced the only lawful augho.nty in
Bengal in 1765. It did not know what to dc? in its ab-
sence. It dared not assume sovereign autbonty in Be.n-
gal, Bihar and Orissa. The fiction of Diwani was 1n-
vented to hoodwink the British public, the European
competitors of the Company in India, and Indian rulers.
The Diwani is the key to the development of the
British Indian Constitution. The East India Company
tried to administer Bengal, using the existing machinery
of government—as its servants misunderstoo.d it—for ex-
tracting as much profit out of the three provinces as t}_le_y
could. The sharcholders claimed a preposterous divi-
‘dend; the British taxpayer demanded relief at the cost
of the Indian peasant. While these claims were speed-
ing the Company to insolvency, the servants of the East
India Company in Bengal made more money t}}an they
knew what to do with. The only ¢ administration’ tl.lc
British in Bengal practised in these early years lay in
graft and extortion. The seven years that four}d the
Company being impoverished progressively and its ser-
vants flourishing exceedingly at last roused the British
Government to make an cffort to introduce some order
into the affairs of the Company in India. " :



CHAPTER 11

THE EAST INDIA COMPANY
AS AN UNCONTROLLED POLITICAL
INSTRUMENT

The ‘home government’ of the East India Com-
pany. The East India Company was a body of mer-
chants trading with the East: India, East Indies and
China. In the eighteenth century, it had been trans-
formed into a urited group of the original London Com-
pany and its later rival the English Company. In Eng-
land all the shareholders holding shares worth £500 met
annually in the  court of proprietors ’ to elect 24 directors
who held office for a year. The directors had to possess
shares worth £2,000 in their own name. The Indian
¢ Nabobs *—as the servants of the Company who went back
to England with inflated purses were called—had been
attempting to capture the directorate. Clive very nearly
succeeded in doing so. The directors, elected for a short
term, served the Company’s business interests quite effi-
cxently They supervised the trade operatlons of the Com-
pany, hired ships for the various voyages, decided what
to send to India and the East and gave general directions
as to the commodities to be bought in and shipped from
the East. They nominated all the executive officers of
-the Company, they recruited the clerical staff needed for
its operations and determined the conditions of their
service in India. They granted the Company’s commis-
sions to military officers in India, they authorized their
senior servants to act as justices of the peace and other-
wise exercise powers of local government and admini-
stration in their settlements. When the Company began
to maintain small forces of its own for the defence of its

>
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settlements, the Court of Directors was authorized in

~ 1754 to empower the Presidents and Councils to assemble

and hold courts martial to try military offenders. The
sole business of the Company’s servants in the East was
commerce. .
The English merchants in India. In India, Bom-
bay, Bengal and Madras were at this time orgamzcd into
three mdependent Presidencies, each under a President
and Council. The President was merely one of the mem-
bers of the council who took the chair when the council
met. The Company’s authority was exercised by the
council as a collegiate body where the voice of the majo-
rity prevailed. The President, however, exercised in
practice a good deal of authority. Many of the members
of the council were.scattered all over the region as the
local representatives of the Company. They felt little in-
clination to make the arduous journey which attendance
at council meetings involved and even less to meddle
with the work of supervising and accounting which went
on at the headquarters of the Company. The Presidents
represented the Company at the courts of the various
Indian rulers with whom they had dealings. The Pre-
sident and Council supervised the work of the factories
by calling for returns and otherwise carrying on corres-,
pondence on all questions which needed their attention.
The Company’s servants were divided into several
gr ades writers, factors, senior factors and merchants.
Mosf “of them started their career as writers and were
promoted in course of time to higher grades. They came
from the mercantile classes in English society, which sent
out its ‘ne’er-do-wells’ to India. The salaries granted to
the Company’s servants were ridiculously small, but they
made up for that by drawing allowances of all types and
‘accepting ‘ considerations’ for doing their work. The
psevalent standards of ‘ public service> even in contem-
porary England were not very high and could scarcely



™

14 A CONSTITUTIONAL HISTORY OF INDIA

be higher in India. The Company’s servants were,
moreover, merchants who were making money for their
masters and thought it legitimate to do so occasionally
for themselves.

Their quasi-political status. Besides its legitimate
commercial activities in India, the Company was given
authority from time to time to function as a quasi-political
authority in relation to its own servants in the East. The
original charter of 1600 empowered the London merchants
to make rules and regulations, presumably for carrying
out their functions. In 1726 the Presidents and Councils

in India were given the power of making laws, subject -

to the directors’ approval. Laws thus made continued
to be called ‘rules and regulations’. They were illegal
if they conflicted with English laws and customs. The
existing ¢ English law > was also made applicable to Eng-
lishmen in India and to such Indians as submitted to it.
Laws made'in England after 1726 were to be applicable
in India only- if Parliament expressly said so. In the
island of Bombay, the Company was granted full sovereign
powers in 1668. The Board of Directors made laws for
Bombay which were promulgated there in 1670. |
From the very outset of its career in India, the Com-
pany had been given authority to hold courts in India.

Its servants in the East exercised this right on its behalf,

It had been added to, modified and defined from time to
time. In 1726 the mayor and the aldermen at Bombay,
Madras and Calcutta constituted civil courts for the
Company’s European servants in India. Appeal lay
from their decisions to the President and Council and
finally to the King-in-Council, where the value of the suit
exceeded Rs. 3,000. These courts admitted wills and
granted probates. To deal with criminal cases the Pre-
sidents and Councils were exalted into ¢ Justices.of the
peace and commissioners of oyer and terminer and jail
delivery . As such they met every quarter to deal with
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petty offences and determined such other cases as were '
brought before them. No usc was made of juries. The
authority ‘of the courts was confined to factory towns
alone. Till 1765 the Europeans outside factory towns
in Bengal were liable to be tried in the 1\.Iawab’s c01.1rt,
but after the British victory at Buxar this became im-
possible. The English servants of the 'Company outside
factory towns could be sued now only in England. 'T}'lc
immunity of the servants of the Company from the juris-
diction of the Nawab’s court was soon extended to their
Indian agents and servants and produced complete judi-
cial anarchy in the three provinces.

The Company maintained a small corps of sepoys to
act as messengers, bearers, orderlies and watchmen.. Some
European soldiers had also been recruited from tlm? to
time. In 1748 a small force of Indian soldiers was raised
at Madras. The constant wars between the English and
the French in India which began about this time led to
the increase of the Company’s European forces in India.
An Act was passed in 1754 which gave the Company’s
Presidents and Councils and the Commanders-in-chief
the right to set up courts martial to deal with milita.ry
offences. The British Government could make special
¢ articles of war ’ for maintaining order in the Company’s
forces. An appeal against the decision of the local courts

" martial lay to the King’s Court in England.

Early in its career the Company had been given the

. right to make war on the enemies of the Company or the
‘King. Naturally the right to make peace on suitable
terms followed. In 1757 the loss of Calcutta led to the
grant of a comprehensive Charter which allo“_rfzd the Com-
pany ta retain booty captured in defensive military opera-
tiop by its own forces. When royal forces were also em-

. ployed, the Crown would fix the shares due to the Com-
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any and the Crown. The Company was also given the
right to cede, restore or dispose of any territory acquired
from Indian princes.

The Diwani and its aftermath. For fear of excit-
ing the jealousy of its European rivals in India and the
wrath of the English critics of its monopoly and political

~ power, the Company entered into spurious relations with
some of the Indian princes in order to conceal its gains.
At Surat it was a tenant of the Nawab of Surat.  Its posi-
tion here was like that of any other great mercantile firm.
The same was true of the rest of the inland places where
the Company maintained its agencies and offices. At
Madras and Calcutta it had at first been a landlord of
a sort, paying rent for the lands which it had acquired
from the local rulers.  In 1757 its Zamindari of Calcutta
was extended to include the twenty-four paraganas which
it held under a Jagirdar, Clive. It further became the
military protector of its own sovereign, the Nawab of
Bengal. In 1765, it first restored the dying Mir Jaffar

to the throne of Bengal and after his death picked out a -

Nawab who was so surprised and so glad to be on the
throne that he was willing enough to brook all restraints
on the exercise of his power. The Company’s servants
in India were neither eager nor prepared for the dis-
. charge of administrative functions. Their interest was’

_confined to getting rich quickly by exercising patronage

without responsibility. They made money by selecting

a new Nawab when their first nominee died. Their suc-

cess at Buxar surprised them and they did not know what
to do with it. Clive camouflaged the gains of the East
India Company by inventing the fiction of an independenf
Diwani of Bengal granted by a pretender to the Imperial
throne who had no place even to hide his head and no .
revenue to support himself. The East India Compaﬁy
was not equipped to discharge even the limited functigns.
of the Diwani. These were performed at first by
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Indian deputies, who were handsomely paid for taking
the entire job off the Company’s hands. Later on British
collectors were appointed to supervise the collection of
revenues by Indian contractors. Meanwhile the Com-
pany exploited the profitable monopoly in internal trade
in salt. The pseudo Nawab discharged such functions
as the Company’s servants left to him. These were exer-
cised by an Indian deputy whom the Nawab appointed
with the approval of the Company. It was a period of
multiple authorities, creating such disorder and confusion
as had been seldom seen. The position was even worse

" in the Carnatic and the ceded districts of the Northern

Sirkars. The Company held the Northern Sirkars as
Zamindars under the Nizam of Hyderabad. The grant
was confirmed by a Firman which the English made
Shah Alam sign after the battle of Buxar. 'The Company
paid Rs. 9,000 a year as rent for the district. In Carnatic

. they were the defenders of a Nawab who could keep him-

self on the throne only with their help. The Company
did not formally assume any responsibilities here, not
even those of defence. But the Nawab knew his limita-
tions. He had granted the districts round Madras to
the East India Company, who leased them back to the
Nawab. It is difficult to hold that their contact with the
Carnatic assured better government there. The local
machinery of administration was thrown out of gear, and
all incentives to good government were removed because
the Nawab could hope to get the help of the East India
Company in case of aggression from outside or trouble
from within. The Nawab had the advantage of being the
paymaster of most of the Company’s servants in Madras
as they had advanced moneys to him at prepostercus
rates of interest.

"The salaries of the Company’s servants were very low,
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Bu‘t they had many opportunities of making money by
private trade, money-lending and extorting bribes and
presents for their good will. Naturally most of themn pre-

ferrcd making money in forbidden ways to serving the
interests of the Company,

CHAPTER 111
THE REGULATING ACT

Origins of the Regulating Act. The Company’s ac-
quisition of political power in some parts of India was not
looked upon with favour in England. It bribed the Bri-
tish people into acquiescence by promising to pay a hand-
some amount every year to the British treasury. The
shareholders were appeased by raising the dividend to at
least ten per cent. But the acquisition of political power
soon failed to prove the gold mine it had promised to be.
The Company was in financial difficulties. It needed
money. To raise it in the open market would have
proved burdensome. The only other alternative was to
approach the British Government to make an advance to

“the Company at a reasonable rate of interest. When the

request for'a loan was made, the British Government used
the opportunity to regulate the exercise of political power
by the Company. The Regulating Act passed in 1773
allowed the Company to exercise for twenty years.such
political authority as it had already been exercising in
Bengal. It further laid down the broad principles re-
gulating thc exercise of this power.

British supervision of Company’s affairs. The
Company was to carry on its administrative f{unctions
under the supervision of the British Government. The
laws—rules and regulations made in India by the Com-
pany’s agents—were subject to disapproval by the Crown
signified within two years of their promulgation. The
Company was to keep the Government in England fully
informed of its civil, military and financial activities by

[ ]
19
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submitting régular ret
urns of revenue an .
reports. d occasional

The Supreme Court at Calcutta. But above ali

the_Compan_y’s.e-ntire government in Bengal was to be
subject to a judicial scrutiny on the spot by a royal court

consi'sting of one chief justice and three judg

put')llc servants of the Company wefec Jr;l:ajzs-am‘igaglie
.to its authority for every official act of theirs. All th:
subjects of the Company in Bengal, European and Indian
c'ould seek redress in the Supreme Court against o rés:
sion by the Company. Of course, the Gov;rnor-GErlx)eral
and the Council of Bengal could not be arrested on it
orders, nor C(_)uld they be tried for petty offences Ii
could determine all types of cases and erant re;ire
through all the methods then prevalent in Ez?glish 'udic'si
procedure. It was a Court of Equity and of Cg)mmzil
Law, a-Court of Admiralty, and an Ecclesiastical Court
It heard appeals against the decision of Jjustices of thé

peace in Calcutta—the Governor-General, members of -

the Council and single judges of the Supreme Court

The Supreme pourt also registered and publishe;l the
rules a.nd regulations made by the Governor-General and

Cquqcﬂ qf Bengal. The Act probably intended that i
dc.nng so it should pronounce upon the legality or oth .
wise of the rules submitted by securing that the rules aez
regulations so made were not repugnant to the laws a?ld
customs of England. This power was seldom exercised
and was brought to an end in 1781 when the Dec:laratoe ’
Act granted power to the Governor-General and Co r}l
of Bengal to make laws without submitting them tunﬁl
Suprems: (.]ourt for registration. s o e

Admxmstr_a?tion of Justice. In place of the Mayor’
Courts set up in 1726 and revived in 1758, the éu 1? .
Court dealt with all serious offences comr;litted. ixf E’mle
cutta a'n.d the British factories. Offences committed ?)-
_the British subjects of the Crown anywhere in BengalY
>
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Bihar and Orissa were also tried and decided by it. The
Governor-General and Council continued to be justices
of the peace authorised to hold petty and quarter sessions.
As the judges of the Supreme Court now exercised these
functions, the former did not in actual practice hear and
detcrmine many cases. The Court was given jurisdiction
0 hear and determine cases by British subjects against
Indians where the parties had contracted beforehand to
abide by its decision and when the value of the suit was
more than Rs. 500. Appeals lay from the court to the
King-in-Council in England.

Thus the Regulating Act made a serious inroad into
the authority which the Company’s servants had hitherto
exercised. It made independent royal justice available
in Calcutta in cases between British subjects and in all
cases against the Company’s servants anywhere in Bengal,
Bihar and Orissa. The British Government assumed that
it had thus taken a very effective step for preventing op-
pression by the Company’s servants in Bengal, thus secur-
ing good government in the newly acquired provinces.

Following the British custom, the Court heard cases
with the help of a jury of British subjects. It was em-
powered to appoint its own officers whose salaries were
subject to approval by the Governor-General and Council.
It was an English Court and therefore it dispensed
justice according to English law and equity. It could
hear appeals from the courts of quarter sessions and, where
the parties had agreed to abide by its decision, from the
provincial courts as well.

Government of Bengal. The Act appointed Warren
Hastings as the first Governor-General of Bengal. He
was an old servant of the Company, then Governor of
Bengal. But to secure that the government would not
now continue to run on the old lines, three of the four

. members of the Council were unconnected with the Com-
pany. They were appointed on the assumption that the
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Company’s servants had lamentably failed in carrying on -

public administration even according to the low standards
of public conduct then prevalent in England. Their ap-
pointment was certainly a slur on the way in which the
Company’s servants had discharged administrative func-
tions in India. Hastings and Barwell were to provide the
necessary knowledge of local conditions. But the new
Government of Bengal was collegiate, ' the Governor-
General and four members of the Council were to decide

all” questions by a majority of votes.) The Governor-

. General presided over their deliberations, no doubt, but
as the total strength of the Council was five, he could not
exercise even a casting vote in the full Council. It was
only when one member was temporarily absent that he
could use a casting vote. But if two members were
absent he could not again use his casting vote. It was
not intended to lodge any executive authority in the
Governor-General alone, The administrative work was

not distributed into departments, the Council was in ses- .

sion five days a week. Neither any opportunity nor any
excuse was left for the exercise by the Governor-General
of any administrative authority on his own. Three mem-
bers of the Council formed a quorum. ‘

In the characteristic British fashion no attempt was
made to define the powers which this executive was to
exercise. They were to succeed to all the powers—civil
and military—which the Company’s servants had law-
fully exercised in Bengal when the Act was passed. Most
of these functions derived their authority from treaties
with the Indian princes. The Act left the actual manner
of exercise of these functions to the Company’s comprehen-
sion or miscomprehension of the way in which Indian
administrative institutions had been functioning in Bengal.

The Governor-General and members appointed in 1773
were to hold office for five years but could be removed
~ sooner by the British Government if it cared to accef)t a
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" recommendation for removal made by the Board of Direc-

tors. If the office of the Governor—Gencfral bccaxtx)le vaf?:tx}rxl(:
before the expiry of his term, t‘he senior menl1 er o the
Council was to fill it automatlcal'ly. Casua vgflar(li e
among the members of the Council were to t;_e 1c frsyz
the directors with the approval .Of the Crown for the 5 .
five years. This implied that if a vacancy occunf;: x
would not be filled for at.least a year. The .mutlfat'ne'
Council, however, could discharge all its functllons u Zr _
After five years the Company was to resume the pow
of making all appointments by its own autholrxty% s
Though nothing was done to revise the scale o 15:1-& «
of the servants of the Company in general, the sa alixes. !
the Governor-General and Council were ﬁxcc} a(t) 80 gvg‘ :
scale, £25,000 for the Governor-General, £1 f n.e
the members of the Council. All extra sources o mcoi <
were, however, stopped; no presents were to be exttor ctlee
or accepted and no moneys made by illicit private trade.

. The Governor-General, members of the Council and the

judges of the Supreme Court.could be tried in 'EnIgI::ll'lr?
in the King’s Court for anything done .by them in In 1} .

The Governor-General and Cogncﬂ were given t 13
power of making rules and regulations for Calcu(t_lta :flnre
other possessions of the Company. Rules thus made xg :31 ¢
to be reasonable, just and not repugnant to the la.wii of th
realm. They were sent to the §upreme Court an x}vlezt?
supposed to be subject to its disapproval on thesc1 tt';nt;
specificigrounds. It reglsterqd these rl.lles, regula r11“ "
and ordinances within a fortnight of _thelr receipt. c
Crown could disallow these laws within two years of tf};en
promulgation. Such annulment, however, did notd affect
the cases tried while the rules were la\«:s f)f th(:: lar.l .

The Regulating Act left public ad'mmlstratlon 1rfl Bgn-
gal severely alone. It howcv.er., lau% down one. unt a%
mental principle of honest admnr{lstratmn. No servant o |
the.Company was to accept a gift or a present nor were
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its judges or collectors of revenue to engage in trade or
commerce on their own account.

Supremacy of Bengal over Bombay and Madras.
The Government of Bengal was supposed to be the
supreme authority in India in matters of war and dip-
lomacy. The Governments of Bombay and Madras
could not begin hostilities, conduct negotiations or con-
clude peace with other political powers in India without
the express approval of the Government of Bengal. But
Bombay and Madras could begin hostilities when their
territories were actually invaded or potentially threatened.

- Further they continued to enjoy the right of correspond-

ing with the Board of Directors even in matters concerning
‘peace and war. Naturally when they were authorized
by the directors to wage a war, the Government of Bengal
could not prevent them from doing so. Thus in actual
practice it was soon found that Bombay and Madras
could pursue their own way, sometimes throwing the
burden of paying for their policy on Bengal, which was
the richest Presidency. ’

The Board of Directers. The Governor-General
and Council were to obey all the orders of the Board of
Directors. In order to enable the Board to deal satis-
factorily with administrative problems, the number of its
members was fixed at twenty-four and their-tenure extend-
ed to four years. They were now to be elected only by the
shareholders who possessed shares worth at least £1,000
a year before the date of election. This made control of
the Court by large buying and selling of the shares just
before the election impossible and thus prevented snap’
clections. Shareholders worth £3,000 were given two
votes and those worth £5,000 three. In order to make
the Board a continuous body better fitted to discharge
administrative functions, only one-fourth of its members
were to be elected every year. The directors vacatjng
office were not to offer themselves for election for a year
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after retiring. These changes did not alter the character
of the Board as much as had been expected, but they mad.c
it possible for the administrators in India to add_ress their
communications to the Board without trimming their
despatches with a view to making them acceptable to a
particular set of directors. ) .
The resultant changes. In this way the Regulatlx}g
Act made a bold attempt at securing good government in
the Company’s territory in India without the Crown’s

“directly assuming the responsibility for the same. It was

the first measure by which a European government as-

sumed the responsibility for governing terri.tczr.ies acquired

by it outside Europe and inhabited by ascivilized people.

No other European nation had so far made any such

attempt. For the English, too, it was the first measure of
its kind. The Act was passed at a time when controversy

with colonial America was about to flare up into ’fhe War
of American Independence. British political philosophy
at the time was dominated by Adam Smith’s Wealth of
Nations on the one hand and the struggle between Geo_rge
IIT and the Whigs on the other. "~ The Act bore the im-
press of all these stresses and strains. Its most praise-
worthy feature was the setting up otj the Supreme Court
as a guarantor of good government in Bengal for a}ll: It
introduced the thin end of the wedge of direct admm.lstra- .
tion by the Crown by insisting on securing .timfaly mfgr-
mation from the Company about its affairs in Inflxa.
It reorganized the Board of Directors for another sixty
years in India; it translated the directors’ demand for
honest administrators in India into a Parliamentary man-
date when it prohibited private trade and acceptance of
gifts by the Company’s public servants. Its principle c3f
collegiate authority in the Governor-General apd Council
of Bengal remained substantially unrr.lodiﬁcd till 1861: It
made an amateurish attempt at setting up one supreme
authority for the Company’s dominions in India.
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Probléms raised; the Council versus the Court.
As the first Act aiming to regulate the exercise of political

powers by the East India Company in India, it trod an -

unbeaten path. No wonder that as experience was
gained, the need for modifying its provisions arose in
order to get over the difficulties encountered in its ope-
ration. These centred round two main problems. The
first concerned the status of the Supreme Court and its
functions. Following the English model, the highest dig-

nitaries in Bengal had been made subject to its jurisdic- -

tion.  No one except the King in England was immune
from subjection to the ordinary courts of the land.
Naturally the Regulating Act had subjected the Gover-
nor-General and Council to the Supreme Court in matters
of felony and treason. When the Supreme Court started
to exercise this power, the Indian administrators asserted
that, by lowering the prestige of the executive, the Court
made efficient government almost impossible. The rights
of the subjects were sacrificed to supposed administrative
needs. The Declaratory Act of 1781 gave up the attempt
to provide a speedy means of preventing the oppression
of Indians by the Company’s servants in India. Indians
could not thereafter challenge the Governor-General and
Council before the Supreme Court for any of their ac-
_ tions, though the British could. The Governor-General
and Council enjoyed thereafter the same immunity in
India as the King did in England. They could be tried
for their misdeeds before the King’s Bench in' England,
but this was an illusory provision. '
The Court and British public servants. The sub-
Jjecting of other public servants to the jurisdiction of the
Court soon produced some unexpected results in Bengal.
_The administration of justice was organized by the Com-
pany under its own courts which were not subject to
supervision by the Supreme Court in the discharge of
their judicial functions. The Court resented. this denfal
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of its authority and when an ingenious but unsucc.cssful
litigant approached it and brought an action agamst a
judicial officer of the Company, the Court hast.ene to
hear it, summoning the officer concerned before it. This

. created a scandalous state of affairs. Coupled with this

came the question-of the collectors of l'and revenue. Th;
Company’s servants in Bengal had failed to u’nderstan1
the previous system of collecting land revenue in Bengal.
To case their own burden the Company’s government
began to auction the right of collecting land revenue to

. bidders. On an application, the Court held that the

farmers of land revenue were public servants .of the Com-
pany. It decided to enquire into the allegations brought
forward against one of them.  This je(?pardlzed the Com-
pany’s extremely defective administration (?f land revenue.
The Court was guilty of some rash acts in the assertion
of its powers even though it had had enough provocation.
The Chief Justice committed the unpardonable bh.mder
of accepting a lucrative job from the Company while he
was still in the service of the Crown. The Declaratory
‘Act of 1781 placed both the judicial officers of the Com-
pany and farmers of revenue in Bengal beyond the
jurisdiction of the Supreme Court. - »
The Court and its laws. The Supreme Court had
been guilty of a judicial murder when it had sentenced
"Maharaja Nand Kumar to death for forgery \A'/hen t}}c
Act under which he was sentenced was not applicable in
India., It was now decided that English laws would ap-
ply to Indians only when the defendant had cogtracted
to take the case to the Supreme Court under Eng_hsh law.
Bengal versus Bombay. We have already noticed that
the subordination of Bombay and Madras to Bengal was
more fictitious than real. The emergence of a supreme
authority in India was desirable; it could only be lodged
in the Government of Bengal. It needed a costly, bloody
and humiliating war with the Marathas to drive home
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the necessity of closing all loopholes whereby Bombay and
Madras could escape direction from Bengal in matters of
war and peace.

The Governor-General and Council. The colle-
giate nature of the Government of Bengal has been much
criticised, as also the position of the Governor-General.
The collegiate organization of the supreme and provin-
cial governments in India remained intact till 1861. A
constitutional device which stood for almost a century
needs no defence. The position of the Governor-General
in the government was exalted in 1793 when he was given
the right to override the majority of his Council in ad-
ministrative matters. , In 1773 nobody would have defen-
ded the lodging of supreme authority in a single indi-
vidual. But the Company and the British government
had erred in appointing an old servant of the company,
Warren Hastings, as the first Governor-General, Only
twice in more than a century and a half of British rule
in India was this mistake of appointing a public servant
in the regular employment of the Crown in India to this
supreme office repeated. Warren Hastings was not only
a servant of the Company, he was a difficult, if not an im-
possible, colleague in office. If he did 'not suffer from'the
more common defects of the Company’s servants in India,
- he certainly was intractable. He acted in flagrant viola-
tion of the Company’s directions, yet he expected his-
colleagues whom he never took into his confidence, to
support him. He was several times condemned for his
policy in India by the Commons, the Board of Directors
and even the Court of Proprietors. The Commons sub-
Jjected him to the anguish and the humiljation of a costly
impeachment afier his retirement. The majority of the
members of the Council were appointed from people in
English public life who shared with the rest of their com- '
patriots the common belief that all servants of the Com-
pany were rogues and knaves. Pitt voiced the contemn-
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porary feeling in England when he declared that th’e
Company’s administration in India stank to heaven’.

‘It was natural that Warren Hasting’s colleagues should

try to probe into this “stink’. Warren Has.tings took
every expression of opinion that differed fror.n hlSl own as a
declaration of personal hostility towards him. 'If Ph_l,llp
Francis nursed the ambition to succeed Warren Hastings
as Governor-General, the latter clung to office even when
he had resigned it. If Francis used Nand Kumar as a
tool, Warren Hastings converted Impey into one. El.e.ven
vears of trouble did not convince either English political
;)pinion or the Company that the Governor—(‘{eneral of
Bengal needed greater powers than those exercised—and

.often exceeded—by Warren Hastings.

The call for further reforms. The decade after
the Regulating Act saw the spectacle of a Governor of

" Madras imprisoned by his colleagues and dy.ing_ in prison
.and of two commanders-in-chief being dismissed. In

Bombay it demonstrated the fact that no reliance C0|:11d
be placed on the Company’s word. In Bengal the Indian
princes were reminded, time after time, that t?le Comp-any
would never observe a treaty if it found it inconvenient
to do so. The war against the Marathas brought the
Company within an inch of annihilation; peace was made
in 1782 on terms which the Marathas had offered five -
years earlier., There was no demonstrable improv.ement
in the condition of the masses; the annual auction to
farmers of the right to collect revenue did not contnl‘)u.te
towards the betterment of their condition. The adm1ms:
tration of justice through the Company’s courts subordi-
nate to the Governor-General in Council seldom granfed
impartial justice to litigants. Hastings spent Ind.xgn
revenues recklessly in providing for the worthless relatives
of English public men and of the holders of the East India
stgck. The cost of civil administration in Bengal mounted
from about £250,000 in 1776 to about £925,000 when
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Hastings left. The *stink’ which Chatham™ had con-
d§mr.led in 1773 was found by his son William Pijtt to be
still in existence in 1784, Parliament now decided to
take a firm stand. The British Government undertook
to guarantec good government in India. Hastings had
spent huge sums from the Indian revenues in securine
hlm§elf in the Court of Proprietors. All the politicaol
parties agreed in condemning his Indian administration
and strove to provide that in future no Governor-General
should be able to save himself in this fashion. ‘Anarchy
and confusion * still prevailed in India, and called for
some adequate remedy.

CHAPTER IV

PARLIAMENTARY CONTROL OF INDIAN
AFFAIRS -

Fox’s India Bill. The Regulating Act represented the
first heave of the British giant; fortunately his next interval -
of slumber did not last long. Indian administration con-
tinued to claim the attention of British politicians con-
tinuously after 1781. There was a spate of proposals for
reforming the organization of the Company’s administra-
tion in India. Dundas as a member of the Whig oppo-
sition introduced one hill, Fox as the member of the Fox-
North coalition government introduced another. Its
defeat in the Lords was followed by the fall of the coalition.
Pitt who now came into power had vehemently denounced
Fox’s India Bill. The Lords, the Commons and Pitt had
not risen to defend the Company’s administration in
India. They had only used Fox’s India Bill to bring
about the end of the coalition government. Now that
Pitt was in power he felt the need of reforming the East
India Company’s administration of India as much as his
predecessors in office.

Fox’s aims had been simple and his means of attaining
them straightforward. He had intended depriving the
East India Company of its right to administer Indian
territories. It was to be reduced to a subordinate position
in the direction of its commercial activities.. Merchants
trading to the East, Fox asserted, could not claim the
right to administer territories. Whatever claim they
may have had in law, they had forfeited it by the way in
which they had misgoverned Bengal since 1765. Fox
had therefore proposed appointing commissioners to hold

31
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office for four y ing i
years vesting in them the directi
control of Indian affairs, firection and

thPit}i;’s objective.
at he cou i
g e e e o S
adm, ! ndia, but he found it hard
o advocate in office what he had denounced in opposition
e thex:cforc c'ief:ided to have recourse to fiction t}:) creat .
- an Indian Ministry without appearing to do s,o and tg
end the Compgny’s control of Indian affairs whil’c lettin
1t appear that it continued to direct the administration ogf
its Ipdlan territories. The shams and the fictions of Pitt’s
India Act were thus the result of political exigencies iﬁ
tI";lnglam(liJ , and had nothing to do with the nature of
Ing igf‘o em of administering the British territories in

It is necessary to remember that, as a
direc.ti.on and control of Indian affairs i?ﬁéﬁfgr gxl:
Provisions of Fox’s India Bill might have proved su ,crior
to the .shams of Pitt’s India Act. There was ncI)Jthin
wrong in Fox’s scheme of bringing to an end the excrcisi
of political power by the Company. . This was formail
d_onc in 1858. Fox was not much in advance of his time)s)
either. That the shareholders of the East India Com-
Pany should object to being deprived of their political

-gains ® was but natural.  They opposed the formal trans-
fer of India to the Crown even in 1858. Pitt’s India Act
saddled India needlessly with the cost of a dual establish-
ment jn England and allowed the shareholders of the
East India Company to fatten themselves on Indian
Tevenues.

The Court of Proprietors. The main object of Pitt’s
Ind;ja Act was to provide for the better control of Indian
admjpjstration 10 I‘;ngland. Warren Hastings had used
the Qpurt of Proprietors to rescind his recall from India
3§ gemanded by the Commons. This sounded the death-
kne)p of the Court as a political body. The Act depr.i\/cd

When Pitt came to power, he felt
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it of its power to interfere with the ordering of civil and
military affairs in India. The shareholders of the Com-
pany thus lost all title to a share in the direction of its

- administration in India.

Relations with Indian princes. Warren Hastings’
reckless handling of the Company’s relations with Indian

. princes received attention next. It was laid down that

the Company should neither entangle itself in alliances
with Indian princes nor commence hostilities in India
without the express permission of the British Government.
Its agents in India were, however, given the power of
repelling the actual invasion of the Company’s own ter-
ritories or those of its allies and to act as they thought fit
when preparations for such invasion were being made by
their enemies.

The Board of Control. The entire direction, super-
vision and control of the Indian affairs was placed in the
hands of the British Ministry of the day. Care was taken

* to conceal this fact. The Act did not mention a Minister

for Indian Affairs; instead it spoke of an apparently ¥
independent Board of Control. This was to consist of
a Secretary of State and the Chancellor of the Exchequer
and four other Privy Councillors. Pitt had fulminated
against burdening the British taxpayer with the cost of
supervising Indian affairs. The four privy councillors
were therefore to be paid no salaries for their work as
members of the Board. It was not, however, intended
that they' should work without remuneration. This was
to come out of existing sinecures. A quorum of three
was necessary for the meetings of the Board. The
Chancellor of the Exchequer was to preside; in his
absence the Secretary of State, and in the absence
of both, the senior member of the Board. The"
Chancellor and the Secretary were busy ministers, and
they seldom attended the meetings. The senior member
emerged as the President of the Board. All sinecures
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iz:}t;c} 031¥ so long as the Government granting them
ned in power. The four Privy Councillors there-

fore remained members of the Board only so long

'arshutshcaspaxty appointing them remained in office
b Of. tr}x:enll\b‘crsj of the Board they became mem:
per the Ilmstfy.; the President of the Board
ecame in fact Minister for India. Some of the

holders of the office were members of the Cabinet as -

well.
dic'lI'httizl qugrum of three soon became a fiction, as also
e Board. The three junior fnembers"of the

Bo
ard felt no urge to attend its meetings. They -

g;uett}ll)el c;ase.:d to do so. The work came to be done
Srerotary rc;su:lentt,h wléc;l sccured the signatures of the
n e ancellor to his
- . - ' Own ’
thus retaining the fiction of a quorum of th s
thus three mem-
in;hgirlzcéi}fd wasdvested with the power of superintend
- Ing, ing and controlling Indi i ‘ .
o ; . Hing Indian affairs. But th
c Er?fsgyfs servants in India received all their orders fron(:
b %his . rQr(xil th;zl lzloard of Directors. A sub-committee
oard called the Secret Commi
s _ mittee wa

:::)en31st1ng of its three senior members. Secrest sf)trd‘g;,
e :e;tseglt by them. .But neither the Board of Directorz
nor 1 sthecret Committee could send any orders to India
ume 0snt else had been previously approved by the Board
& on rtcc)) .th Déspaéch?s from India continued to be ad-
: ¢ board of Directors, or t -

" _ . 2 o the Secret -
gil;zei, if they were replies to that Committee. Bu(sotr}rllc
D rfj orfs éverc to s?nq all their Indian despatches to the
to!; tho' ontrol \w-thxn a fortnight of their receipt. They
‘ol g,xr servants in India to send home two co. ies )f
dia:ye} espatch.  On receipt, one of these was }i)mmg-
di Z sent to the Board of Control, which could ask for
nig}}; g:o fI)s(?rs 1; needed. The Board of Control possessed the
| 1gnilying approval or disapproval of the Director’s

)

Indian policy. But they
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proposed orders; it could modify the orders or substitute
entirely new ones on the question concerned. It could
ask the Directors to draw up a despatch on any question,
and when it was submitted could alter it so as to carry
out its own plans in the matter. The Board of Control
thus possessed the right to correct all mistakes of com-
mission and omission of the directors. The policy fol-
lowed. by the governmental authorities in India was
therefore that of the Board of Control, i.c., of the British
Government of the day. The directors were assigned a
decidedly inferior position in the final framing of the
still possessed the initiative in
Indian administration. The Board of Control had a
very- small staff, the directors had a large staff of per-
All the original records were at
the East India House. The directors were thus better
equipped to frame proposals about Indian administra-
tion than the Board of Control. The proposals they
‘made were of course very often the work of their very -
able permanent servants. The Board of Control was
usually interested in the foreign and political policy of
the Indian authorities and the commercial policy of
the Company.

The Board of Control and the Directors. ~Had
the letter of the law been followed, the control of Indian
affairs from England by two independent authorities
would have presented many difficulties. But the English
spirit of accommodation smoothed the way of both
the parties. The directors sent the despatches to the
Board as soon as they were received. Atsome convenient
time later the Chairman and the President met over a
cup of tea, when the Chairman outlined the course of
action he intended proposing on the despatch. A dis-
cussion followed and very often agreement was reached.

" The €hairman would then call a meeting of the directors
, at which he would secure their approval of what he had -

manent civil servants.
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ah;;:adfy agreed upon with the President. In due course
§Oa;3 tof?f(‘} th(i plrop'cFEd despatch would be sent to the
ontrol, e President would then signify hi
fi
:g);t){lovgl, whereupon the final draft would be sxxg;;?,tt}:;
, betw:cnOf;§4andda{)§3r§)\§fq. It has been reckoned that
; an ty per cent of the pr
ther directors were approved in toto by the Brc))laorxc)iosalégf
:}?me)]an};i there w((l)uld be a difference of opinion b;:tweex;
resident and the Chairman. Consultati
. tat
tﬁenBrcnewed, .and alterations might be agr:e:iorif) :fi:
};i f: oard of Directors had considered the matter. Onl
five ger cent of the despatches are known to have beez
1sfsut(;1 ggamst the declared and determined opposition
| go e fni;:ctors. These figures are, however, deceptive
> me of the despatches on which there was no sign of an ;
1sagreement were only formal. On bigger issues thcrz
:}flere o;'tc_n differences of opinion and in Ddeciding them
 the orders of the Board, i.c., of the British Ministry
prevailed. ; B
The directors, however, h ‘ ‘
lirectors, ser, had the common 1 i
;;zlﬁllen.gu]l%{%n }? court of law any. order of ?}:\é rll’)%)lgr:i)f
en in the Board ordered that i .
soldiers of the Crown should be sent ot 10, T ey
, !d be sent out to Indi
g‘oEi}:Xagn}z % ex;})lcr}se, the directors approached t}llac; gotﬁi
s’ Bench for an inj i ini
from fosing such o rj.unctlon restraining the Board
tinlz;ego;sa’kgatlll'oglage. The Board of Directors con-
to all the appointments in Indi
\(f:acanaes in the c;.vi.l, military or medical serlji‘ce? (g :ge
or;xpany were divided into 28 parts. Every directo:
gxla é hnqmlnatlons equal to 1/28 part of the total, and
D'e airman and D?puty Chairman of the Boa;d of
Jtre:i‘tors.and the President of the Board of Control nomi
?I?eeh tv(\lllcefas many. The law kept the patronage ix;
.loweda: sh of the Company, but wisely the directqrs al-
share—a double share—to the President to keep
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him happy over the way in which the nominations were
made. The nominees on the civil side—the writers—
had to be between 14 and 22 years of age. If they
returned to England and stayed there for more than five
years they were disqualified for holding a post in India
unless the stay had been for reasons of health. All pro-
motions were made by seniority.

The directors appointed the Governor-General with

the approval of the Crown. The appointments of the
Governors of Bombay and Madras and the members of
the Councils at Calcutta, Bombay and Madras required
no such approval. The directors could recall any of
these high dignitaries. The Governor-General and Gover-
nors were likewise subject to recall by the Crown. To
avoid the confusion that these provisions would have pro-
duced, it became the practice to make these appointments
in consultation with the Cabinet. This sometimes led to
lengthy negotiations and clumsy compromises. Theright
1o recall was exercised once by the Crown and once by
the directors though on different occasions.

The changes in Calcutta, Bombay and Madras.
The Councils at Calcutta, Bombay and Madras were
reduced to three members. The Governors and the
Governor-General thus acquired an effective casting vote.
In a council of four, if they could persuade one of the
three members to side with them, they could carry on
the administration as they desired. One of the three
members !was the local commander-in-chief. It was
felt—and rightly—that if a Governor or a Governor-
General could not persuade even a single member of
his Council to agree with his policy his case must be
very weak. Only senior members of the Company’s
service were to be appointed councillors. This re-
versed the process begun by the Regulating Act which
had appointed independent public men as members of
the Gouncil. In view of Warren Hastings’ verbal resig-
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nation and its subsequent retraction, it was now laid
down that all resignations must be given in writing. In
case of a vacancy in the office of the Governor-General
or the Governor, the senior of the two civilian councillors
succeeded temporarily. 1f the directors failed to fill a
vacancy ix the office of the Governor-General, Governor,
or member of a council promptly, the right to do so
passed into the hands of the Ministry. A person so ap-
pointed could not be recalled by the directors.

The policy of non-interference. The Governor-
General and Council were not authorized to begin hosti-
lities or make peace without the express permission of the
Court of Directors. The Governments of Bombay and
Madras could only declare war with the express approval

of the Governor-General and Council of Bengal. All

treaties were to be concluded by the
gal. In order to make effective the conduct of war
through the Government of Bengal, the commander-in-
chief of Bengal, if he moved into Bombay or Madras,
replaced the local commander-in-chief as a member of the
~ local council and the head of the local army and could
thus direct. operations himself, If the Governments of
Bombay or Madras failed to obey the orders of the -
Government of Bengal in matters concerning peace or
war, the Government of Bengal could suspend all the
members of the offending Government. Thus the ad-
ministration of military affairs and conduct of diplomacy
came to be centralized in the hands of the Government of
Bengal. Bombay and Madras were also required to sup-
ply copies of all the regulations made by them to the
Governor-General and Council of Bengal. '
Honest administration. New measures were taken
in order to purify the services. Receiving or demanding

presents by a public servant in India became punishable

as an extortion and refusal to obey the directors also
became a crime,

The Company could not pardBn a

[t

Government of Ben-
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CHAPTER V

[ERGENCE OF AN ADMINISTRATIVE
MACHINERY

Further parliamentary legislation. Pitt’s India Act
left the organization of administration in the Indian ter-
ritories of the Company almost severely alone. But before
we study this subject, it is necessary to complete our survey
of parliamentary legislation concerning India till 1813
when the Company ceased to exercise the monopoly of
trade with India. It will give us a fairly good idea of
the limits under which the British administration of the
acquired parts of India was to be carried on. :

‘The Act 0of 1788. When the Board of Control ordered
the Company to station certain British regiments in India
and pay for them, the directors refused and took the

_matter to court. A compromise was effected by an Act
of 1788 whereby the number of troops to be sent was
fixed. Allowances or increments to the Indian garrison,
if any, were made dependent upon the concurrence of
the directors. The same year saw the emergence of the
practice of laying before Parliament the annual statement
of revenue and expenditure in India.

Governor-General’s authority. After the passage of
Pitt’s India Act the ministers and directors were both
anxious to_appoint a Governor-General who should be
above reproach. Lord Cornwallis was approached; he
consented to go out to India, but on his own terms. He
was a politician as well as a general. He therefore in-
sisted on being his own Commander-in-Chief. This
created a curious position. The number of members

~ of the Council was now reduced to two only. In a

Council of three the Governor-General could not exercise
) 41
3
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his casting vote. Cornwallis accordingly urged that,
combining the office of the Governor-General and Gom-
mander-in-Chief as he did, he should be given the power
“of overriding his Council. Parliament agreed and Corn-
* wallis became Governor-General and Commander-in-
Chief of Bengal in 1786.
The Charter Act of 1793. T

he Charter fell due for
renewal in 1793 while Co

rnwallis was still Governor-

General. The Company’s commercial privileges were
renewed for another twenty years. The Board of Con-
trol was to consist of one senjor member who was now
styled President. The two
be Privy Councillors. All three were now paid not by
Parliament, as other ministers were, but out of the Indian
revenues. The secretary of the Board was allowed to sit
in Parliament. " This usually provided ministerial ‘repre-
sentatives of Indian administration in both Houses.

' The Governor-General. The power given to Corn-

- wallis to override his Council +

vas now . extended to all
Governors-General and Governors. The councillors were

now civil and military servantsof the company, the Gover-

nors and the Governors-General were usually public men

from England. It was felt that the latter could safely be
entrusted with the right to override their Councils except
in the matters of defence, law and taxation. As the ex-
panding interests of the Company sometimes demanded
the presence of the Governor-General outside Bengal, a -
vice-president was appointed from the civilian members
of the Council. When the Governor-General moved into
Bombay or Madras, he superseded the local Governor as
the head of the administration. The Governor, however,
retained his seat on the Council.

Higher civil servants, Cornwallis had disclosed the
scandalous state of affairs in the distribution of patronage
in Bengal. He had stoutly resisted requests for Wcll;paid
posts for personal friends even when they came from

Junior members need no longer

- provide for some sort
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again dipped into to provide a dividend of 10 per cent
to the shareholders. The Company was in future to pay
the actual expenses of the Crown forces stationed in India.
Since 1790 the Crown had been recruiting European
soldiers for service under the Company at a capitation
charge debited to Indian revenues. Though no other

British possession was paying this charge, the practice’

was continued. ‘

In 1797 the total number of judges in the Supreme
Court at Calcutta was reduced to three. In 1800 a
Supreme Court was established at Madras.

The Charter Act of 1813: Monopoly of Indian
trade terminated. When the Charter Act fell due for
renewal in 1813 the Company’s territory in India had
expanded so much that it was obviously difficult for it
to continue as both a commercial body and a political
sovereign. During the Anglo-American war of 1810 and
1812 it was found that ships flying American flags had

poached on the Company’s preserve of trade with India -

while its monopoly had kept Englishmen out. The new
economic theories of laissez faire were now taking root in
the public mind in England.. The Berlin and Milan
decrees of Napoleon had attempted to close European
ports to the British. It was natural that the English
merchants should claim a share in the British trade with
India. As a result the Company lost its monopoly of
trade in India, but its China trade and trade in tea
continued. Though the stockholders of the Company
stoutly opposed this they did not stand to lose much.
They were guaranteed. a dividend of 10} per cent out of
the revenues of India if the commercial account failed to

provide that amount. L

Public services. The Company’s patronage was

restricted in two ways. The Governor-General, the’

Governors and the Commander-in-Chief were now ap-

pointed by the Directors with the approval of the Crown -
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signified through the Board of Control. The members of
the Councils were appointed with the direct apprfjval‘ of
the President of the Board of Control. The distinction
made was mostly formal, but it signiﬁe.d that the first set
of appointments was made by the King and ther.efore
was on a higher level. Lord Wellesley had established
a college at Fort William to give training to the Com-
pany’s servants in Indian literature, history and laws. He
had proposed that every servant of the Compfmy shoulfl
spend his first two years there. He had carried out this
scheme without reference to the directors, who did not
learn that such an institution had been founded until a
demand for its building was included in the estimates
of expenses for the year. In chagrin they scraPped Lord
Wellesley’s scheme, set up a college of their own at
Hertford in 1805, but allowed the college at Fort William
to function as an examining body.. The Act of 1813 con-
firmed these arrangements but placed these two ir}s_titu-
tions along with the college at Madras and the: military
academy—for training military engineers and artillerymen
—at Addiscombe under the supervision of the Board of
Control. The Directors could not now send their nomi-
nees direct to India. They made nominations for places
at Haileybury and Addiscombe; their nominees had to
reside at these two institutions for a required number of
terms before being sent out to India. '
The British garrison. Now that the East ‘Ir.lc_ha
Companids territories in India had grown into a British
Empire of India, the British Government was allowed
to send 20,000 troops to India at India’s expense unless
the Company demanded a larger garrison. .
Non-official Europeans in India. Open trade with
India was naturally expected to bring a large number
of the British to India who would not be servants of the
Company. It was feared that they might not easily
accept the status of subjects of the Company. It was
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therefore laid down that all British subjects of the Crown
were liable to taxation by Indian authorities. Justices
of tl'le peace were given authority to hear cases brought by
Indians against British subjects for assault or trespass.
They could be sued for small debts in these courts. These
arrangements applied to all British subjects residing with-
in ten miles of the Presidency towns. Those living beyond
that radius were made subject to the jurisdiction of the
provmc_lal courts and were to be tried for criminal offences
by special courts.  No Britisher could come to India with-
out a permit from the Court of Directors or the Board of
Control. ;- Enhanced punishments for counterfeiting coins

forgery and theft were provided for if the oﬂ‘encgs were,
committed by the British in India. These provisions
form.a curious comment on the general character of the
Englishmen who were expected to come to India. This
explains Parliament’s anxiety to safeguard the interests

of the Indian residents in the Company’s territory. The

Act continued the vicious system which provided that the
British in India were to be tried by the British alone. This
very often denied justice to their Indian victims who
could only seek remedy for their wrongs in far-off courts

'1.“h-ere had been a persistent demand for evangelicai
activities in India. India was therefore saddled with
what later on developed into the ecclesiastical department
of the Government of India. She became a province of
the See of Canterbury; a Bishop of Calcutta and four
archdeacons in the country were appointed at the expernse
of the Indian taxpayers. Missionaries were also allowed
to come to India under permits. ‘

Patronage of classical learning and literature.
Rs. 1,00,000 a year was provided for the encouragement
of the learned natives of India, for the revival and improve-
ment of literature and for the introduction and promotion
of a knowledge of sciences in the Company’s territories in
" India. It is wrong to see in this grant the beginning of
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n educational policy in India. The state was not doing
auch for education in England at that time, and its re-
resentatives could not be expected to do better in India
han their principals in England. It represented a sort
£ conscience money to offset the grant made for the
pread of Christianity in India.

The Brivish Empire of India. Before we turn to
he study of the administrative machinery in India during
his period, it will be helpful if we record the expansion
, British territory that had taken place in India. Despite
he extravagant claims that have been made on behalf
»f Warren Hastings, the Company’s only gain during his
Sovernor-Generalship had been the Zamindari of Bena-
-es. The thirty years of warfare, intrigue and diplomacy
‘hat followed his departure saw the absorption of one half
»f Oudh and Mysore, the incorporation of the Carnatic
in the Presidency of Madras, and that of Coorg and Surat
in the Presidency of Bombay. The British Residents at
Hyderabad, Oudh, Poona, Delhi and Baroda acted as
the watch-dogs of British interests in India. The English
agents controlled the states between the Satluj and Delhi.
There was a British Resident at the independent kingdom
of Lahore who effectively prevented Ranjit Singh from
going beyond the Satluj. Thus the British acquisitions
in India were very large. They exceeded in population
the Portuguese and Spanish colonial empires of the day.

Though some able servants of the Company loved to
play the part of Indian administrators working Indian
institutions, the fiction of an authority derived from a
shadowy Mughal emperor was no longer accepted in any
part of the country. Since 1803 a descendant of Akbar
had been living in the fort at Delhi under British protec-
tion. His authority was confined to the city of Delhi,
but he was still addressed as His Majesty by the Com-
pany, whose representatives styled themselves his humble
servants in the true oriental style. But the English writ
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elsewhere ran independently of the Mughal emperor or

the Maratha Peshwa.

Other European Companies. The rival European
Companies in India now occupied a very humble role.
They had their small factories which they ruled as in-
dependent stations. But the French, Dutch and Portu-
guese ‘ possessions ’ in India were neither numerous nor
extensive. Ceylon had been acquired from the Dutch
while Napoleon held control of Holland.

Public administration in India. Naturally such an
extensive territory had to be directly governed. The
worries of public administration could not now be
transferred to other parties. A public service was needed
to discharge the manifold functions of the State in British
India. Courts were established and put on a sound foot-
ing. Arrangements for raising taxes had to be made.
An army—or rather three armies—had grown from

strength to strength. All this had been done by Acts of

Parliament or under authority inherited from Indlan
rulers.

" The Company had long been insisting that its servants
should neither extort nor receive gifts, nor indulge in
trade upon their own account. But as their salaries were
small, infringements of this order were for long connived
at. They had been further encouraged to augment their
salaries by  perquisites of office>. Some of these were
nothing short of forbidden practices. Cornwallis had
succeeded in persuading the Company that it was foolish
to expect people to serve it honestly on such meagre
salaries. The salaries were thereupon raised all round.
‘In some cases they were raised beyond all reason. A
Collector received Rs. 1500 a month plus a commission
of 10 per cent on revenues collected in his district, which
sometimes amounted to more than another Rs. 2,200
a month. But the assistants only received from Rs. 300
te Rs. 500. As we have stated Cornwallis refused to
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pander to the mshcs even of the most exalted personages
in England in 'making appointments in India and thus
encouraged the servants of the Company to feel that they
might rise to the highest offices in India if they remained
honest and upright. Various parliamentary enactments
further ensured that civil ser‘ants and cadets, though

. nominated to their jobs by the directors, should depend

for their subsequent promotion upon their official supe-
riors and ultimately the Presidency governments in India.
Under Parliamentary authority Indians were excluded
from all offices worth more than £500 a year. Under
Cornwallis they ceased to be employed evenin jobs carry-
ing a salary of £200 a year.

It should be remembered, however, that these provi-
sions applied to the Regulation provinces of Bengal,
Bombay and Madras. In the states of Benares and Oudh
and the area not included in any of the provinces, the
Governor-General could use his discretion. Sometimes
-he did use it to appoint rank outsiders and his own nomi-
nees from the army to some of the prize posts in the
administration.

In England the directors and .the President of the-

Board of Control nominated cadets and writers to the
Addiscombe Academy and Haileybury College. On
their reaching India, the college at Fort William pro-
vided the necessary direction in the study of Indian laws,
history and Indian and classical languages and rewarded
successful c¢andidates with certificates which brought
additional allowances. The cadets and the writers were
posted in India to the various Presidencies and Presidency
armies in accordance with the orders of the directors.
The administrative services were divided in 1793 into

separate executive and judicial branches. The collector- |
ship was_the main goal reached by most of the civil’

servants, ‘some became district judges and magistrates, a
select few were promoted to the provincial courts, while
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for others there were the prize posts of the membership
of the Board of Revenue and the Presidency Councils.
But before a writer blossomed out into a Collector he
received training in many minor jobs.

The judiciary. On the judicial side, there were the

city courts, the zilla courts, the provincial courts and the

Sadar Diwani and Sadar Nizamat Adalats in Bengal. In

1801 the Sadar Diwani Adalat became a judicial body
consisting of three judges. In 1811 it was laid down that
it was to consist of a Chief Justice and as many judges as
the  Governor-General and Council thought necessary.
There were four provincial courts in Bengal to hear
appeals from the city and the zilla courts. Another pro-
vincial court was set up for Benares, and a sixth one for
the ceded districts followed soon after. The judges of the
city and the zilla courts were authorized to delegate to
their Indian registrars the task of deciding claims for
Rs. 200 and below. Indians in the judicial departments
occupied the lowermost position as Sadar Ameens and
Munsiffs authorized to deal with claims for Rs. 50 and
below. : ;

On the criminal side, the Governor-General and Coun-
cil had ceased to function as the Sadar Nizamit Adalat.
Criminal justice was taken over from the Nawab in 1793.
For another eight years the Governor-General and Coun-
cil sat in appeal in criminal cases, but in 1801 judges

were appointed to the Sadar Nizamat Adalat. In 1811 -

the number of judges was increased and the senior judge
became the Chief Justice. :

At first there were four courts of circuit but they were
subsequently increased tosix. A court of circuit consisted
of a judge of the provincial court of appeal with a Qazi
and a2 Mufti attached. The judges of the circuit went
on tour and heard cases in various stations, whereas the
Chief Justice remained at headquarters. The circuit
judges heard and decided all the serious cases in the out-

H
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side stations by rotation. They were hf:lpcd -by .Indlan
commissioners learned in Muslim law. T'he civil judges,
Sadar Ameens and Munsifs were given apthonty to
entertain, hear and determine cases involving smaller
S. ] ‘
Off’i‘r}llceejudgcs in the city courts and the zilla Judge§ V.verg
appointed ex-officio magistrates. As suc!l they dlYIde
their areas into police circles. For every circle a I?arogah
was appointed. In the cities a Kotwal was appointed as
the head of the Darogahs. The Dafogz_ths apprchf:ndcd
and sent up all the offenders in th_m.r circle for trial by
the appropriate magistrates. The jails were a_lso looked
after by the magistrates. They were given assistants. In
1810 government started appointing joint magistratcs
from outside the ranks of the city and the zilla judges.

This organization of justice was based on the English
model, but it lacked the honorary agency that England
had. Further, the number of courts was not enoqgh for
the areas they scrved. The procedure was not suited to
Indian conditions. The necessity for written records of
transactions, the production of witness.es on oath who
were not believed, their cross-cxamir.mtlg)n in court and
the ignorance of the judges rendered justice a _farce. The
British tried to secure some semblance of justice by pro-
viding a large number of appeals. This prolonge.d the
cases unnecessarily and undermined thf': authorlt}-' of
courts. A litigant was lucky if he had his case decided
in his lifetime: .

In Madras the institutions originally set up in Bengal
were established in 1802. In Bom.bay Hindus were gov-
erned by their own criminal law instead of the Muslim
criminal law which prevailed in Bengal and e.lsewhere.

The British administration in 1813. Itis thus-clear
that till 1813 the East India Company mostly functlon.ed ‘
as a police state in India. Tt collected revenue w.1th
which to pay its servants. It undertook to decide such
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cases as arose among its citizens according to their own

laws, but in courts of its own devising which followed a

procedure very much alien to the people’s institutions.
Its collection of revenue during this period left the actual
cultivators at the mercy of the zamindars, who in their
own turn very often found part of their lands sold and
themselves in prison for failure to pay the revenue as-
sessed in time. Butitset up a system of administration
not very much dependent on the persons who administered
it and capable of dealing ‘with all irrespective of their
status in life.  Its cost was heavy. Indians had no place
in it either. But by safeguarding the territories under
their control from external aggression the East India Com-
pany guaranteed to the mhabltants the right to live their
lives in their own way.

CHAPTER VI

ADMINISTRATIVE REFORMS
1813 to 1833

The territories under British influence in 1333.
The Charter Act of 1813 made the East India Company
mainly a political organization in India. The twenty
vears that followed saw the Company function in India
as a non-commercial body. The expansion of British
territories in India during this period was very large.
The easiest way of estimating British acquisitions is to
fix our attention on the parts of India that remained out-
side British influence. In 1833 only the Punjab, Sindh,
Gwalior, Indore, Bhutan, Tibet and Baluchistan were
outside the area of that influence. The British had suc-

.ceeded the Marathas as the imperial power in India.

This had added the whole of Maharashtra, Central India

 and Rajputana to the domains of the East India Com-

pany. The provinces of Bombay and Madras were com-
pleted, the foundation of the Central Provinces had been
laid and the Central India Agency was emerging. Nepal
had become an ally of the British. The East India Com-

- pany thus stood forth unchallenged as the imperial power

in India.

Parlxamentary legislation between 1813 and 1833.
The 1mper1al leglslatlon of the years between 1813 and
1833 concerns minor matters and mostly follows the lines
already laid down. Acts passed in 1814, 1815, 1818,
1825 and 1826 defined and added to the powers of thej .

- East India Company in India. They gave the Indian!

Government the authority to levy customs, validated
Christian’ marriages contracted in India and performed
L
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by Scotch clergymen, allowed the Company to extend the
.. boundaries of Presidency towns, set up a Supreme Court
- in Bombay (1823) and burdened India not only with the
additional salaries of the European troops and members of
the ecclesiastical department in India but their pensions
as well. The Indian Mutiny Act was amended in 1823
and extended to cover the Bombay Marines in 1832.
In the same year a religious distinction disappeared when
it was laid down thatall the jurors need not be Christians.
The presence of Europeans not in the service of the
East India Company was recognised by the provision
that non-official Europeans also could be appointed
Jjustices of the peace. The emergence of a voluntary
corps of infantry not exceeding 800 in all and recruited
from among the European servants of the Company was
authorized in 1820, thus laying the foundation of another
racial distinction which remained in existence for a cen-
tury. Minor Acts to deal with special pleas of the Euro-
pean British subjects were also passed.
Administrative changes. On the administrative
, side this period saw the reversal of Lord Cornwallis’
- policy in two ways. The separation of the judicial and
. executive functions, on which he had laid so much stress,
. disappeared by Regulations of 1821 and 1831 in the wake
-of costly wars in India. The collectors were now authoriz-
ed to hear and determine summarily all cases concerning
s the arrears of revenue and payment of rent. It was hoped
* I this would facilitate the collection of government dues.
Collectors as district magistrates. As there was
no code of procedure for the guidance of the collectors,
this led to considerable oppression, the landlords not be-
ing protected from the state and the cultivators not being
protected against the landlord. Now was bred the mod-
ern type of collector who was all in all in his district and
who discharged his functions fairly well as long as his
authority was not challenged. When, in the stress of
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national awakening in India, the collectors became;udgef
of their, own conduct, they proved as hopelesslyhmcomCl
petent as Lord Cornwallis had found them. Tle lneee !
for economy admitted Indians_o.f course on mufcilll Cclmim
<alaries—to some of the jobs which had been fille

"then by the covenanted servants of the Company.- While

removing one racial disability., this perpetuatngarfotl::Z;
the wide disparity in the salarles_of Indian and Lur op
administrators serving the state in the same capacxty' . :
In 1829 the Courts of Circuit were a_bohshed and‘ tw iin.y
Commissioners of Revenue and 'ercu}t_were appmgte ) xri
Bengal. Appeals lay from their decision to the\v. en r:t
Board of Revenue in civil cases and the Sadar Nizam '
Adalat in criminal cases. In 1.831.the}.f were a.x?t};orlzc
to delegatc preliminary investigation’in crniminal (cia;ses
‘to Indian Sadar Ameens. The city and zilla Jllf ges,
when invested with the necessary powers, cquld also try
criminal cases after a magistrate had committed the ac-
. cused for trial. In l§§2,provisic.)n was also mad;:1 t;) cct);ll;
stitute panchayats and to appoint assessors' t? e‘p ¢
European judges. The panchayats and the assessors o 2/
tendered advice, which the court was not bound to accept.
Thus the office of the ‘ District and Sessions Judge” came
into existence, invested with the power to sentence c.rllml-
nals to death and dealing with c1v1lf<;,ia:s(zs‘ ats the highest
‘ rt in a district or a group of districts.
loc%ixsoltllzfdras system had closely foIlow.ed Bengal .exceﬁt
that the Governor.and Council there still dlsc}iargefi the
functions of the chief criminal court. In 1827 ass?stint
judges were appointed there‘anc'i were grou.pez.:l t(;gsetdei:
as joint criminal judges in their dlStI‘lCtS.. Prm.mpa ';11 ay
Ameens were to discharge similar fun(;txons wlthou(t] a\t-
ing the right to try Europeans or Americans. The : (I)Dur S
of Circuit continued in Madras even after they had been

abolished in Bengal. o o o
The administration of civil and criminal justice in
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Bombay' was revised and codified in 1827. Magistrates
an.d assistant magistrates punished offenders guilty of
minor offer}ces.~ Zilla judges and assistant zilla judges
exercised civil and criminal jurisdiction. The more seri-
ous oﬂ‘enc?s were tried by the Court of Circuit held by
one of t}}e Jjudges of the Sadar Fojdari Adalat. A speciz;l

- court tried political cases. Appeals originally lay from
it to tbe Governor in Council, but in 1827 the Sadar
Fojdari Adalat were vested with the power to sit in ap-
peal over these courts. Their decision was subject to
conﬁrmat‘lon by the Governor in Council. Indian asses-
sors and assistants advised the European judges and ma-
gistrates. The Sadar Fojdari Adalat heard abppcals from
zilla judges and Courts of Circuit. In 1830 the judges
of the §z!c.1ar Fojdari Adalat discontinued going on tour.
The criminal judges became Sessions Judges and heard
all the serious cases. )

Two appellate courts for criminal and civil cases were

set up in 1831 for the districts separated from Oudh under

Lord Wellesley. C
A Supreme Court was established in Bombay in 182%.

t

CHAPTER VII

CENTRALIZATION OF INDIAN
ADMINISTRATION

The British attitude towards Indian institutions.
As we have already seen, quite a large part of India had
passed into British hands by 1833. The growing British
power in India was reflected in the new attitude towards
Indians and Indian institutions that became typical dur-
ing this period. As the years rolled by, British civil and
military servants developed an attitude of overbearing
self.confidence. At first they had been willing to learn
about Indian law and custom, usages and practices. But
now they seemed to assert that anything which they did
not know, or that was not recorded and pigeonholed

 somewhere in their secretariat, was either not worth

knowing or did not exist at all. They further developed
the crusading spirit which held that existing Indian insti-
tutions were * stuff and nonsense’, and the earlier they
reformed them, the better for all concerned. Dreams of
seeing India a great Christian country were indulged in
by some members of the governing classes, who took the

"loyalty of the Indian masses for granted.

How this affected the administration of the country we
shall study a little later. But let us notice here the fact

_ that this overbearing attitude of the British did the coun-

try some good though not in the way intended by its
rulers.  We need shed no tears today over the fact that
some of the medieval institutions disappeared to allow
the speedier emergence of a modern era. Nor need we
always condemn the attempts, from whatever motives .
n15(i.e, td suppress some evil customs and practices.

37
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spoke for his chief when the latter sat in the Lords. The
way was being paved for the emergence of a Secretary-
ship of State for India. The directors now occupied
the position’ of expert advisers of the President—expert
because they had the assistance of expert permanent
servants in the East India House.

The East India House continued as before. 1t housed
all the records about India and the Far East. Itsexami-
ners worked as its secretaries and included such men of
eminence as James Mill, the historian,

A Government of India. The Indian possessions of
the Company were now declared to be held by the Com-
pany in trust for the British Crown.

In India the main provisions of the Act centralized the
administration of the country. The Governor-General of
Bengal-now gave place to the Governor-General of India.
The Council also became an instrument of Indian ad-
ainistration and the style of the new government became

the Governor-General of India in Council. In the new
Indian Government was vested the power to control,
superintend, and direct the civil and military affairs
of all the territories now under the East India Company
or to be acquired hereafter. This placed Bombay, Mad-
ras and Bengal completely under the authority of the
Government of India.  All the revenues were raised undes
rthe authority of the Central Government. All expenditure
" was henceforth authorized by it. There was only on
budget for the whole country prepared under the autho
rity of the Central Government. The Governments ¢
Bombay and Madras were authorized to spend withi
the limits of the money allotted to them for purpose
which the Government of India had approved. Th
creation of any new office which carried a pension Ie¢
quired the sanction of the Government of India. Th
Governdr-General in Council continued to enjoy th
) .autﬁority already granted in 1784 to suspend any memb
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{ a, fifth member—eminent in law—only for legislative
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of the Governments of Bombay and Madras who dis- -

obeyed the new Government of India. If a provincial
government failed to carry out the orders of the Central
Government, it could be suspended. When the Gover-
nor-General moved into a Presidency, he superseded the
Governor and exercised the right of overriding the local
council as well. He could thus secure the entire obedi-
ence of presidency governments. The directors writing
in 1834 to the Governor-General told him:

‘You are to consider to what extent the powers of
government can be best exercised by local authorities, in
what mannér and to what extent and in what particular
they are likely to be best exercised when retained in your
own hands.’

Even in matters which were left to the local authorities
the Governor-General was told five years later-not to
‘ allow to pass without comment, and, if necessary, with-
out active interference, any measures having in your opi-

nion an injurious tendency either to one presidency or .

to the (Indian) Empire at large’. The immediate result
of this policy was to centralize all power practically in
the hands of the Central Government. In sarictioning the
demands for expenditure, it scrutinized every item sub-
mitted and could raise problems of administration as well
as of administrative policy. All the subordinate govern-
ments kept the Government of India continuously in-
formed of their progress in all departments of provincial
administration. The Government of India when it ac-
knowledged the receipt of such information exercised the
right of commenting upon the work of the provincial
_ governments.

. The new Government of India consisted of the Gover-
! nor-General and three ordinary members of the Council.
. The Commander-in-Chief was usually appointed the

- fourth extraordinary member. The Act of 1833 added
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purposes. But he attended all .the'meetings of the QO\'—
ernment of India by special invltatu?n. He had no vote
at the Council, and his presence did not make up th-e
quorum of two necessary for the transaction of all busi-
ness. Of the three ordinary members ot: the (;ouncxl,
two were civil servants of at leilst ten years’ standing and
ilitary officer of a similar status.
on;:tawr:sldecgded to relieve the Governor«Gel’]eral of the
burden of local government by the creation of: _two
governorships, one in Bengal and another in Agra. These
intentions of the Act were not fulfilled. Agra was p}aced
under a lieutenant-governor in 1826 and Bengal continued
to be under the Governor-General, who, however, ap-
pointed a Deputy Governor to act as the head of the
administration in Bengal during his own absence from
Begghd;;mges in provincial administration. The num-
ber of members of the Councils of Bombay and Madras
was reduced to two. . . .
Bombay and Madras retained their separate 'flrmle;
under separate commanders—in-chxe.f. But as the disposa :
of the military resources of the entire country was under
the Governor-General in Coun;ll, this sign of indepen-
id not in fact mean much. ]
‘degii}?lgol;tions of the new territories as did noﬁ form
part of the presidencies of Bengal, Bombay and. Madras
were directly governed by the Governor-General in Counl-
cil through his agents. Bombay and Madras, Fhougl
they retained the official use of .the tltl.e of Pre&dency_f, :
became in law provinces of British India. ’I.‘hey conti-
nued to enjoy the privilege of corrt.:spondmg dlrectl}' with
the directors without thereby gaining any substantial ad-
vantage. Their Governors were appomtf:d by the Crown. |
Law-making centralized. Centralization was most :
magked in the matter of law. Bor{lbay and Madras los;
the right to make their own laws. The Governor-Genera
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in Council, reinforced by the fourth ordinary member
with legal qualifications, now be¢ame the only law-making
body in India, and could make laws on almost all subjects.
These laws were applicable to all things and to all persans
in British India, and in the case of the servants of the
Company, anywhere in allied India. They were enforce-
able in all the courts in India, the Company’s or the King’s.
The Government of India could make © Articles of War '—
the code of military discipline—for Indian officers and
soldiers of the Company and provide for the administra~
tion of justice by courts martial on such officers and other
ranks. Its power to make laws included the making, re-
pealing, amending and altering any laws, rules and regu-
lations in force in India. )
The exceptions to its power were very few and these
were obvious. It could not alter the constitution of the
Company or amend the Charter Act itself. It could not
alter the Mutiny Acts as they were applicable to Euro-
pean soldiers in India, nor could it, without the previous
sanction of.the directors, set up a court to sentence to
death European subjects of the Crown. It could not alter
the prerogative of the Crown. The most impprtant clause
?rohibitcd it from making any law which would alter
any part of the unwritten law or constitution of the
United Kingdom, on which may depend the allegiance
of any person to the Crown’. In the nineteenth century
the Privy Council held that this debarred the subordinate
law-making body in India from abrogating or tampering
. wi'th the unwritten laws and constitution of the United
Kingdom which the sovereign of England was bound to
observe faithfully. '
Law-making was thus simplified. Some have tried to
rea'd in the Charter Act of 1833 the differentiation ‘of the
legislative and executive functions in India. This is an
exaggeration. Even after 1833 all that was assured yas
that all the legislative projects of the Government of India
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would bear the imprint of a trained legal talent and there-
fore be more ¢ word-perfect’. The fourth member be-
came in practice a regular member of the Government,
taking part in all its deliberations. Macaulay, the first
law member, was able to influence for years the educa-
tional policy of the Government though it"had nothing
to do with law-making. Avowedly the presence of the
legally trained member was to replace registration at the
Supreme Court—which as a matter of fact had never
been done after 1781, It was still more important that
neither the presence nor the concurrence of the ‘ Law
Member ’ was necessary either for the consideration or
for the passage of any laws. A quorum of three was fixed
for legislative work. For administrative work it was two.
The laws passed by the Government of India were to ..
be called Acts. The Governments of Bombay, Bengal,
and Madras had made ‘ Regulations ’. g
The Law Commission. The simplifying process in
law-making went side by side with an attempt at codifi-
cation of the laws. There were several types of law en-
forceable in India: English Acts passed before 1726,
English Acts passed thereafter and made applicable to
India, Hindu law and custom, Muslim law and custom,
Bengal regulations, Madras regulations and Bombay
regulations. Which of these laws applied to a particular
person, and which of these had precedence when there
was a conflict of laws, were always difficult questions to
decide.- A Law Commission was now appointed to study,
collate, and i(“':oclify various rules and regulations. The
Law Member was its chairman. After doing valuable
work in India, the Commission was later on reconstituted
in England in 1853. As the fruit of its labours the Indian
Penal Code and the Codes of Civil and Criminal Proce- |
dure were enacted, in the sccond half the nineteenth

century; simplifying and codifying substantive and . °

procedural law. .
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Employment of Indians. The Act further (;Ieclared :

that no Indian subject of the Company in India would
be debarred from holding any office under the Company
‘by reason of his religion, place of birth, descent and
colour’. It was a grandiose gesture worthy of the first
reformed Parliament, but otherwise it meant little. It is
true that ¢ the policy of freely admitting Indians to a sharé
in the administration of the country has never been more
broadly or more emphatically enunciated >. But no one
could hold an office in India carrying a salary of £500 or
more unless he had been nominated to a vacancy by the
directorsin England. The Charter Act made no attempt
at securing that Indians should be nominated to the
covenanted service of the Company by the directors

Despite this declaration Indians remained excluded in
both the civil and the military departments from any but
the most minor posts. When the ¢ Mutiny ’ broke out

_in 1857 no Indian was holding anywhere in India any

‘post worth more than Rs. 2,000 a year. But this clause .- |

became the sheet-anchor of political agitation in India
tou‘lards the end of the century. Almost all the political
activities in the earlier years of national awakening turn
on this f:lausc, which came very handy when demands
were being made for giving Indians equal opportunites
in administration. o

The I"Juropeans in India. The presence of European
settlers in India was now taken for granted. All Euro-
peans were to register themselves on landing in India
Thf:y were .permitted to settle at ports and in the terri:
tories acquired by the Company before 1800, Carnatic

and Cuttack. Those intending to reside in territories -

other than those described above still required licences
unless the Governor-General in Council declared such a
place open with the previous concurrence of the directors
The settlers were now allowed to acquire land in India.
The Governor-General in Council was authorized to rhakf;
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Jaws for preventing illicit entrance into, or residence in,
British India—an authority which was not exercised for
another thirty years. The Governor-General in Council
could also make laws providing for the reporting and
licensing of foreigners in India. '

Though their entrance was no longer to be stoutly
opposed, the Europeans were still considered a ‘ menace’
in India. The Governor-General in Council was there-
fore directed to protect Indians from insult and outrage
in regard to their person, religion and opinions at the
hands of Europeans.

New bishoprics. For the benefit of the increasing
number of Christians the ecclesiastical department was
expanded to include three bishoprics of Calcutta, Bom-
bay and Madras with appropriate establishments.

Slave trade. The Government of India was further
required to take measures forthwith for mitigating slavery
—not abolishing it—and for ameliorating the condition of

“.slaves. Proposals for the ultimate extinction of slavery,

whenever practicable and convenient, were also to be
fnade. In spite of these provisions occasional forced
labour in India on nominal payment continued till after

~ the First World War.



CHAPTER VIII

INDIAN ADMINISTRATION ON THE
EVE OF THE ‘ MUTINY’

Changes in the official language. The Charter Act

: f’f 183{3 was foliowed by a spurt of administrative activity
~in India. The most far-reaching result of this was the adop-
t1on'of the vernaculars as the official languages in India.
Persian was replaced by Urdu.  Next in importance came
fthe,adol?tlon of English education by the state. As Macau-
lay s Minute on the subject showed, this was done with
a view to securing minor officials at a lesser cost to the
state, to Europeanize Indian society and to undermine
Fradmonal thoughts and beliefs in India. While achiev~
ing all these things on some scale, the use of English as

the official language in India led to the emergence of a -

) spirit of unification in the country; the study of western
pohtlca! thought and liberal traditions produced political
a.wakcmng and national consciodsness. The introduc-
tion of English education may therefore be taken’as an
1mp0r§ant_ factor in the evolution of the Indianconstitution.

y J.m:mfhction over British subjects. In 1836 civil

: Jurisdiction over Europeans was conferred on Indian

i courts and Indian judges as well. Up till then the Euro-
peans were answerable to the Supreme Courts at the pre-
§1de'ncy towns only. This practically meant that no
Justice could be had against the Europeans in India
Calcutta3 Bombay and Madras were far away from thf:'
countryside, travelling was difficult, the forms of litigation
2{n.d pf‘ocedure‘of the courts were alien to the people, and
%mgatl?n at the Supreme Court was five times as (:.ostly
in India as were similar cases in England. Despite the
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rich promises of the Charter Act of 1813 nothing had
been done to grant protection to Indians outside presi- -
dency towns. The Act of 1836 went a long way towards
granting protection in civil suits to Indians.
Superintendents of Police. With the vesting of
magisterial functions in the collectors and the transference
of revenue cases to them, the collectors had become over-
burdened with work. The direction and superintendence
of the police force in their districts suffered. The result
was that in the thirties of the last century, ¢ complaints of
their inefficiency and corruption became universal. The

-police was everywhere oppressive and corrupt. The

magistrates were either inefficient superintendents of
police or apt to be biassed as magistrates.” This led to
the appointment of separate superintendents of police, at
first in the presidency towns and later on in the districts
in Sind, North-Western Province, Bombay and the

+ Punjab.

The Charter Act of 1853. When the Charter fell
due for renewal in 1853, the Company was given the final
notice to quit. It had no work of its own. The Pre--
sident of the Board of Control had taken the direction of
Indian affairs to a very large extent into his own hands.

" The directors now lost Indian patronage. All vacancies

were to be filled by public competition and only the top-
most men were to fill vacancies. The directorate was
reduced to eighteen members; of these six were to be
nominated by the Government. They were divided into
three sub-committees of six each, to deal with judicial,
financial and political business. The Secret Committee
of three was also continued. Of the eighteen directors,

twelve were to possess experience. of Indian administra-

tion for at least ten years. A quorum of ten was fixed
for meetings. The six Government nominees could
always be expected to attend meetings and thus had a
clear majority. The salary of the President of the Board -
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of .C(‘)ntrol' was now raised to £5,000; he became a Cabinet
Minister in his salary as well. His approval was now
made necessary for the appointment of the members of
the Councils, whereas the Crown’s approval for the higher
appointments continued to be given mainly on his adgice
E.mergence of a separate law-making organ. Ir;
Ind_la law-making was now separated from the executive
'bus‘mcs.s of the Council. Besides the central executive, one
legislative councillor nominated by the provincial goviem~
ments of Bombay, Bengal, Madras and North-Western
Province, the Chief Justice of the Supreme Court of Cal-
cutta and another judge nominated by the Governor~
Generz}l were summoned to attend the meetings of the
(_]ouncxl for making laws. The proceedings became pub-
lic and. were published. A quorum of six was necessary:
these six must include the Governor-General or the chai)r-’-
man nommat.cd by him to act in his absence, the law
rr.lembcr or a judge and, when legislation affecting a pro-
vince was being considered, the legislative councoillor re~
presenting the province. The Governor-General’s assent
was necessary to all laws passed by the Council.
- Governor-?eneral in Council. The central execu-
tive now received the member with legal qualifications
-as a full member. The Governor-General was authoriie&
to exercise all the executive powers of the Central Govern-
ment when he was outside Calcutta.

msceﬂneous provisions. Power was given to
appoint a governor or a lieutenant-governor of Bengal.
tI'he Law Commission was now to continue its work
in England. '

The Company was given due warning that it might lose
whatever nominal share it had in the government of India
at any date. When the ‘ Mutiny’ occurred in 1857
action was takenunder this provision to terminate the Com:
pany finally and transfer the government formally, to the

. Crown. Before we come to that transfer, it will be neces-

'
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sary to study the system under which the government of
India was carried on in England and India.
Indian administration in 1857 in England. About
the year 1857 the superintendence, direction and con-
trol of Indian affairs was vested in a Cabinet Minister,
the President of the Board of Control. The Board as "f
such had never functioned. Since 1841 no Assistant
Commissioners had been appointed and thus it had even
formally ceased to exist. The President had a secretary
who sat in the House of Commons. Thus usually re-
presentatives of Indian administration sat in both Houses.
From the nature of the case, Parliament only occasionally
interested itself in Indian affairs, so no detailed supervision
of Indian administration was carried on there. Many
opportunities for discussing the affairs of a great depart-
ment of state that Parliament utilized in other spheres
were lacking in the case of India. The minister’s salary
was paid out of Indian revenues and so were those of his
-establishment, Taxes were raised in India by the autho-
rity of the Government of India. They were spent under
the same authority though of course under the ultimate
control of the President of the Board. Laws were mostly
made in India. It was Parliament, however, that made
" alterations in the constitution of the Government of India
and occasionally made laws aflecting British ‘subjects or
jmperial interests in India.

Indian records were housed in England at the East
India House and not at the office of the President. Expert
assistants examined them there. The Court of Directors
held its meetings at the East India House, and advised
by its permanent servants offered the necessary sugges-
tions to the President. The Court enjoyed the power of
nominating, with the approval of the Crown, the highest -
officers in India. *The Court received the despatches
from India, discussed them and submitted to the Board
the drafts of the despatches which they proposed to send,



70 A CONSTITUTIONAL HISTORY OF INDIA

in reply. * The President might alter them or substitute
others in t}-xeir place. But to do this constantly or even
frcqu.ently involved a power of work as well as a power
of .w.ﬂl seldom, if ever, to be found in a busy Cabinet
Minister working single-handed and profoundly ignorant
of the matters to be dealt with. The right of ovgrriding
the I_30ard was exercised in secret and the President would
receive no credit for it.’ )
The President indeed sometimes intervened with great
effect l?y handing an item of business over to the Secret
E ‘Com{mttee, sometimes with disastrous effect as the
- 1nvasion of Afghanistani in 1838 showed. The English
ministry had of late started treating the Governor-Gene-

ralship as a political appointment. The results, however,

had sometimes been unfortunate. Lord Ellenborough
when he had displayed his unsuitability for such an office
9f trust and responsibility was recalled by the Directors
in spite of the protests of the President.
. Since 1'853, there were six nominees of the Government.
in th_c directorate. As they were always present at its
meetings ‘they formed a majority in a quorum of ten
pther directors now had little interest in attending mcet:
ings. T!u? four sub-committees dealing with secret, finan-
cial, judicial and political departments did the preli;ninary'
spade w:ork on the reports of their expert assistants.
Pl}la.!xc servants. Civil appointments to Indian
].admlr.nstr.atxon were made through a public competitive
' examination started in 1854 under the regulations made
- by the President. The subjects for examination included
the usual .Horfours courses in the. English universities
The examination was intended to secure ‘young meI;
wh.o had received the best, the most liberal, the most
-ﬁnlshFd education ’ that England could aﬂ'f;rd © After
selection they spent their first year as probatic;ners in
England, usually at some British university - stydyin
Indian law, customs and -institutions. There ways i

INDIAN ADMINISTRATION ON THE EVE OF THE ¢ mutiNy > 71

qualifying test at the end of the year, after which ‘they
were posted to Bombay, Madras or Bengal Civil Service.
The last included the whole of British India except
Madras and Bombay.

But a large number of persons occupying civil posts in
the Punjab, Nagpur, Ajmer and other newly conquered
districts were drawn from the army. Military officers
were very often seconded for civil duty. They did not
thereupon renounce their military career. They received
their regular promotions in the army and could, when
they preferred, assume their army rank even after an
absence of several years.

Promotion in the army as well as the civil service was
usually by seniority. The members of the Council were
not selected by seniority. .| Appointments to some of the
posts in the political department or in the newly conquered
territories were made by sclection. The Charter Act of
1813 had defined the length of service which alone would
_entitle a civil servant to hold offices carrying certain
salaries. Thus in order to be appointed to an office
carrying a salary of £1,500, a civil servant must have
served for six years; a salary of £3,000 could be granted
only to a servant with at least ten years’ service and it
was only after having been in service for twelve years
that a civil servant got £4,000.

1 The army in India consisted of the British garrison
on duty in India, the European officers and other

ranks recruited by the War Office in England for
service under the East India Company in India and
British officers and Indian soldiers forming the Indian
army of the East India Company. The War Office
Jevied capitation charges for the recruitment of officers
and other ranks serving in the armies of the Company.
The British garrison in India was paid for out of Indian
revenyes, as were the charges for its recruitments, trans-
port and pensions.
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The Governor-General in Council. The chief exe-
cutive in India was the Governor-General in Council.
. The Governor-General was appointed by the directors with
' the approval of the Crown. The Board of Directors and
the British Government both had the right of recalling a
Governor-General. When travelling without his Council,
the Governor-General exercised all the executive powers
except that of granting pardon. In such cases, there
were two supreme governments of India, the Governor-
General alone and the chairman and the Council at
Calcutta. The division of work between them was diffi-
cult; conflict of jurisdiction and clash of opinion between
the two sometimes led to unseemly wrangles. The
‘Governor-General in Council consisted of four ordinary
members, two of them being civil servants of at least ten
years’ standing, one a military officer with the same num-
ber of years of service to his credit. The fourth member
~was an English lawyer of at least five years’ standing at
the bar when appointed. The Commander-in-Chief was
usually nominated as an extraordinary member, but he
mainly worked as the administrative head of the army.
The Council was- a collegiate body. It met twice a
week or oftener. All the papers were circulated to every
. member in turn in a closed box. The members opened
the box, read the contents and recorded their opinions
in a note. When the box had made the round, the
minutes of the members were read by the secretary of
the department concerned, and if there was disagreement
among the members, the minutes were again circulated
and opinions once again recorded. The matter was then
brought up before the full Council for its consideration
and decision. It was a very cumbersome and dilatory
method of doing business some of which might require
urgent despatch. The work was very heavy, as the
administration of the whole country was centralized in the
hands of the Government of India. The Governor-General

' INDIAN ADMINISTRATION ON THE EVE OF THE * MUTINY 73

could override his Council or use his casting vote if it

was ever equally divided. The latter was seldom likely

to be the case. The Commander-in-Chief attended very

irregularly as he was often on tour. The work of the

government was divided into five departments: legislature,
revenue, political, home and military.

Local governments. Local administration was car-
ried on through the division of India in provinces. Bom-
bay and Madras were designated as presidencies and were
governed by the Governors-in-Council. Bengal and the’
North-Western Province were under Lieutenant-Gover- .
nors. The Punjab, Assam, Nagpur, Oudh, Ajmer and
Delhi were under Chief Commissioners directly responsi-
ble to the Governor-General in Council. The Governors _
were appointed by the directors with the approval of the
Crown. The directors appointed the members of the
Councils subject to the approval of the President of the
Board of Control. Lieutenant-Governors and Chief

_Commissioners were appointed by the Governor-

General in Council.

The local governments and administrations did their
work under the direction, control and superintendence of
the Government of India. Their control was most de-
tailed in the Chief Commissionerships, which were in law
¢ areas placed under the immediate authority and manage-
ment’ of the Government of India. The Governor-
in-Council in Bombay and Madras carried “on direct
correspondence with the directors in England. It did
not make their position any the stronger. They could, of
course, use this right for appealing against the orders of
the Government of India, but their appeals had to be
addressed through the Government of India which pos-

‘sessed the right to make its own comments on such appeals.

The army in India. The army in India was divided
into three independent commands, Bengal, Bombay and
Madras. Irregular forces outside these commands had

4 .
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been raised for local purposes in the territories newly con-
quered. Contingents of Indian troops officered by Euro-
peans were stationed in the various Indian states. The
Commander-in-Chief of the Bengal Army was the Com-
mander-in-Chief of India as well and superseded the local
commander-in-chief whenever he happened to go to a
presidency. For political and military purposes the unity
of the Indian army was thus secured.

All authority in the army was centralized. The pri-
vates could petition the Commander-in-Chief for any
grievance of theirs. Promotion was by seniority. The
lieutenant-colonels seldom remained in command of the
same regiment long enough to understand its men. Abler
officers sought promotion and a freer hand in civil em-
ployment or in the irregular armies and contingents. Only
the unfortunate few were left in the regular regiments.

Indians could not rise above the rank of Subahdars-
major, who ranked lower than a warrant officer in a
British regiment. The regiments were drawn usually
from the same castes and were on that account well knit
together. A General Enlistment Act had recently been
passed. It was expected that the members of the castes
which had hitherto provided recruits to the army would
object to its provisions requiring them to serve anywhere
in the world. Members of other castes would then have
been recruited. This seemed to threaten the solidarity
of the caste regiments. Indian soldiers far outnumbered
the European troops in India. They were poorly paid.
They were proud of the part they had played in the
service of the Company, whose triumphs on the field they
mostly ascribed to themselves. British officers had, of
late, ceased to take much interest in the welfare of the
Indian soldiers under them. Sir Charles Napier, when
Commander-in-Chief of India, had made several recom-

1 mendations for improving the life and prospects of Indian

{
! soldiers. His recommendations were, however, lost in
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the wrangle between the Governor-General and the Com-
mander-in-Chief. :
Law-making. Laws were made by the Governor-
General in Council with the help of legislative councillors
introduced recently. A sort of legislature had come into
being in which the central executive seemed to be pitted
against the additional legislative members. Four pro-
vincial representatives were stationed at the capital as
permanent civil servants performing the duties of legisla-
tive councillors. - The two judges had their official duties
to perform and were available for law-making only when
law-making was taken in hand. Yet these three elements
mixed ill together. One hundred and thirty six standing
orders governed the course of business in this ¢ legislature ’
of twelve members. They played at being a petty House
of Commons; not confining themselves to the making of
laws, they demanded the laying of papers about non-
legislative business on the table of the House and ques-

- tioned the executive about its policy.

The new attitude towards Indians. But between
them they did not know much about real India. The
¢ service wallahs * had built a world of their own in which
there was no room for any contact with Indians. The
large addition of territory to British India was taken as a
sign of Indian degeneracy, and it was held that no good
would be served by British attempts at understanding
them. It was believed that all questions could be solved
!)y the light of adequate information and experience stored
in government offices.

Administrative difficulties. From the point of view
of th.c provinces the system was not working well. The
provincial government could send their own suggestions
to the Central Government which was bound to consider
them. No law could be passed affecting a province
unlcs§ its legislative councillor was present. But Bengal
dominated the scene. Nine of the twelve members of
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the Council for making laws hailed from Bengal. Bom-

. bay and Madras therefore could seldom be persuaded

that they would get a fair deal from Bengal. The popu-

Jation, administration and resources of the three provinces

differed. There were sometimes violent outbreaks of tem-

per. Naturally Bombay and Madras did not like play-
ing the second fiddle to Bengal.

Administration of justice. For the administration
of justice there were three Supreme Courts at Bombay,

Calcutta and Madras. They consisted of a Chief Justice

and two judges each. They administered English law

or such Indian law as was made applicable to the British
subjects in India. Indians in the presidency towns were
subject to these courts. To judge from Macaulay’s
minute of 1838 they were not serving any useful purpose
so far as Indians were concerned. ‘At Madras’, he
wrote, ¢ the Supreme Court has beggared every rich native

‘within its jurisdiction, and is inactive for want of some-
body to ruin. In Bengal, ‘officers of the court were
enabled to accumulate ina few years, out of the substance
of ruined suitors, large fortunes’. Intended:originally to
protect Indians against the servants of the East India
Company, these courts had degenerated into tools of
racial discrimination and superiority. The British sub-
jects of the Crown could be prosecuted only in the courts
set up at presidency towns. The Supreme Courts acted
as the highest courts of appeal in India for such cases.
This system practically denied justice to an Indian in a
case against a European. In criminal matters, English-

'men and Indians were subject to different courts and to

1a different procedure.

" Another English court that decided Indian cases existed
outside India. Both from the Supreme Courts and from
the appellate civil and criminal courts of the Company,
appeals lay to' the Privy Council when the value of the
suit was £500 or where special leave to appeal had been
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obtained. The Privy Council had succeeded to this
appellate jurisdiction, originally vested in the King’s
Court in 1813. Not many appeals were taken to
England.

The Company had its own sets of courts in all the pro-
vinces. In Bengal, the North Western-Province, Bombay
and Madras there were Sadar Diwani Adalats and Sadar
Fojdari Adalats sitting in appeal over the lower courts.
Below them were the district and sessions courts in every
¢ judicial district’. The same officers filled both the
offices, heard criminal cases of serious nature and decided
civil suits beyond a certain limit. They heard appeals
against the decisions of the lower civil and criminal courts.
The collector-magistrates were the head of the magistracy
in the districts and heard all cases concerning rent and
rights in land, though cases with regard to these matters -
could also be lodged in the civil courts.  In most of the
districts there were Assistant Sessions or Assistant District

- Judges as well. Besides the European magistrates and

judges, there were Indian registrars, magistrates, Sadar

- Ameens, Ameens and Munsifs.

Indian states. Relations with the Indian states were
regulated through Agents to the Governor-General, Resi-
dents and the provincial governments. There was a Poli-
tical Department of the Government of India which con-
trolled all the states. At this time, Nepal, Bhutan, Af-
ghanistan and Kashmir were the only independent states
on the borders of India in friendly relations with the
British. Penetration into Baluchistan had begun and the
Khan of Kalat was already a British bondsman. The
British Indian authorities differentiated between the states
of two kinds, protected allies and subordinate states. The
latter were subject to ° the doctrine of lapse ’ and could
be annexed to British India if a ruler had no male heir
and kad failed to secure the permission of the East India
Company for the adoption of a son and successor. The
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British had recognized and created quite a large number
. of estates and chieftainships in various parts of India.
Some of these were very petty.

On the eve of the ¢ Mutiny >. Such was the organi-
zation of Indian government when the ¢ Mutiny > broke
out in 1857. As we have seen already, the government
was ill-informed about Indian opinion, its army suffered
from serious defects, and the system of justice entailed a
dual allegiance which did not work well. The * Mutiny’
turned the light of full publicity on some of these glaring
defects with the result that the Company, already doomed
in 1853, disappeared immediately from the scene, and
thus the farce of a double government in India came to
an unlamented end.

CHAPTER IX

.TRANSFER TO THE CROWN
THE GOVERNMENT OF INDIA ACT, 1858

Formal transfer of Indian government to the
Crown. The ‘Mutiny’ of the Bengal army and the revolt
of some of the deposed Indian princes in 1857 gave
Parliament an opportunity of putting an end to the East
India Company. The Crown now formally and directly
assumed the government of India, thus doing away with
many of the fictions and myths on which for a long time
it had rested.

Consequential adjustments. - The main instrument
of transfer was the Government of India Act, 1858. The
Queen’s Proclamation of 1858, though it had no legal

" validity, made certain announcements of British policy

consequent upon the transfer. The Indian High Court
Act, the Indian Councils Act, the Indian Civil Services
Act and the Indian Army Act, all enacted in 1861, com-
pleted the process of transfer and solved some of the pro-
blems raised by the ¢ Mutiny’. It would be best to con-
sider here first the Government of India Act, 1858, which
dealt mainly with the direction of Indian affairs in
England.

The Government of India Act, 1858. In place of
the President of the Board of Control, a Secretary of

- State was vested with the power to superintend, direct

and control Indian affairs. He sat in Parliament and

was assisted in his duties there by a Parliamentary Under-

Secretary. The East India House establishment and re-

cords were now amalgamated with those of the Board of
7q
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Control to form the India Office under an Under-Sec-
retary chosen from among the civil servants.

The India Council. The Secretary of State was a
Cabinet Minister, but neither his own salary nor the cost
of his establishment was voted by Parliament, they con-:
tinued to be charged to the revenues of India, Laws for
India were mostly made in India. Hence the dependence
of the Secretary of State on Parliament was not as great
as that of other Ministers nor was Parliament’s interest in
India as great as in other spheres of administration. The
-expenditure of other departments was voted by Parlia-
ment. In India it was authorized by a resolution of the
Governor-General in Council. Parliament was not will-
ing to surrender its power in favour of such a distant
agency. A council of expert permanent civil servants—
the India Council—was created in England, to which the
responsibility of sanctioning Indian expenditure was
~ transferred on behalf of Parliament. The Secretary of

State in Council himself spent one fifth of the Indian
revenues in the home charges paid in England. These
included payment of interest, salaries, pensions and gratui-
ties to the Indian servants of the Company and the Crown,
the capitation charges for the recruitment ‘of the Euro-
pean element of the army, and the cost of military and
. other stores purchased in England. All the sterling loans
were raised and the exchange and currency of India
managed by the Secretary of State. No moneys could
be spent out of Indian revenues without the consent of
a majority of the India Council. The control of the civil
and military servants of the Crown was also vested in the
India Council. It made appointments to the Councils
of the Governor-General and the Governors. The Sec-
- < Nretary of State could discuss other matters with it as well,
but there its opinion was not binding. The initiative lay
with him. He could send secret and urgent orders’to the
‘Government of India without consulting the members of
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the Council. For more convenient transaction of busi-
ness, the members were sub-divided into sub-committees
in charge of four departments: revenue, political, foreign
and currency. The Council met twice a week. The

~ Secretary of State appointed one of the members as vice-

president to preside in his absence. The proceedings of
such meetings required his approval.

The India Council consisted of fifteen members, eight
appointed by the Crown and seven elected by the expir-

.ing Court of Directors. They held office during good

behaviour and were thus irremovable except by resigna-
tion or death. In case of a vacancy among the members
elected by directors, the Council was to elect the new
member. The Crown filled the vacancies from its own
nominees. The members were paid £1,500 a year and
were entitled to a pension on retirement. Ten of these
members were to possess Indian experience of at least
ten years’ service which should not have terminated

- more than ten years before their appointment.

The Council was thus a body of permancnt civil ser- .
vants chosen for their knowledge of Indian administra- -
tion to safeguard Indian revenues against inroads by a
British Secretary of State. The Indian Civil Service was
the first body of civil servants recruited by public compe-
tition. Patronage was still rife in England. The India
Council was to secure that there should be no tampering
with this ¢ finest of administrative services’ for political

‘reasons. Changes of government in England were to

leave the Council unaffected. In the ordinary course of
things a Secretary of State could not hope to fill more
than one vacancy from the nominees of the Crown. It
was hoped that the Secretary of State would be guided in
most matters by the majority of his Council. Indian
government was not a subject of party politics. The
Secretary of State could take shelter behind the majority
of his Council against any demands of his colleagues which
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he thought unreasonable. The Council was a bureaucra-

tic body deriving its strength from the personal reputation
of its members but not able to fall back upon any ultimate
sanctions. It was not a cabinet of the Secretary of State
because it lacked the unity and homogeneity of opinion
which such bodies possessed in the U.S.A. and England.

Parliamentary interest in Indian administration
before 1858. The Act is said to have transferred the
government of India to the hands of Parliament. During
the previous century Parliament had always resented be-

ing shut out of Indian administration. It had made up -

for its lack of continuous control by intensive study and
report once in every twenty years, if not oftener. Now it
acquired full formal and legal control over Indian affairs.
Questions on Indian administration could be asked of the
Secretary of State, resolutions could be moved, Indian
affairs could be discussed at daily adjournments or at the
time of rising for the Parliamentary recess. Bills could be
introduced and votes of confidence moved. When the Secre-
tary of State presented the audit report on Indian revenues
spentin England, any discussions of it could cover the whole
field of Indian administration. Every year the Secretary
of State presented to the Commons a report on the moral
and material progress of India, and Indian affairs could
then be discusséd. Rules and regulations made in India
or by the Secretary of State under authority delegated by
Parliament were laid on the table. Their presentation
could provide occasions for a close consideration of Indian
affairs. Similar opportunities were available in the Lords
as well. But ‘we have the paradox that Parliament
ceased to assert control at the very moment it had ac-
quired it’. Apparently the non-recognition of Parlia-
ment’s control over India had irked Parliament more
than anything else, and when once its control was con-
ceded, it lost interest in exercising it in practice., The
-carlier existence of the Board of Directors as an indepen-

'
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dent body outside Parliamentary control had spurred

. Parliament in the past to assert its authority whenever it

was in 2 mood to do so. The vesting of political autho-
rity for a limited period in the East India Company was
usually taken as a contract. As 3 rule no interference
was attempted during that period. As the time for the
renewal of the contract came round, a thorough investi-
gation into the affairs of the Company was undertaken
either to find fault with its handling of the administration
or to justify the changes to be proposed in the new con-
tract. It was not generally realized that the British
Government of the day had been, since 1784, playing
the more dominant part in the direction of Indian affairs.
Now and then things had happened which had justified
the association, in the popular mind, of the Government
of India with the East India Company. The quarrel

between the representative of the Company and the

Crown about the Afghan policy and the recall of Ellen-

-borough are two notable examples.

Change in Parliament’s attitude. But when after
the ¢ Mutiny > the control of Indian affairs was placed in
the hands of a Minister answerable to it, Parliament was
appeased. It seemed that this was what it had been
fighting for all along, and having established its authority
in principle, it neglected its avowed intention of holding
a continuous inquisition over the Government of India.
It has further to be remembered that the Secretaries of
State after the transfer were far abler men than their prede-
cessors at the Board of Control. The emergence of swifter
means of communication between England and India, and
also between different parts of India, made Indian news
available in England much more swiftly than had been
the case so far. Parliament was content to leave the
Secretary of Stage alone to act on its behalf. The Secre-
taries amply fulfilled its expectations. Their supervision
of Indian affairs was more continuous and sustained,

g
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though their interference in Indian affairs may not have -

been substantially greater. As a matter of fact, from
1857 to 1915 British politicians and parties were engrossed
in other affairs of their own and had little inclination to
study Indian problenis very closely. In general, Indian
/ affairs were treated as a non-party subject. This meant
that both the political parties neglected to educate ppl.)hc
opinion on Indian questions as not mu(.:h pOllthE.il
capital could be made out of the presentation qf .thCII‘
own or their opponents’ handling of Indian administra-
tion. Gladstone developed a Liberal policy towards India
as opposed to a Conservative one, and India the:n. figured

. for a while in the squabbles of British party politics. Bl:lt
as he proc\:'eeded to retrace his steps when -hc was })ack in
office, even this exception proved that Indian affairs were
best kept out of party politics. Those who devoted them-
“selves to a study of the subject soon discovered that not
only was this study politically unremur.lerative, but th.e
intricacy and vastness of the problems involved made it
hardly worth while to pursue it even as a’hobby. The
.compétitive public examinations drew the best of Engl.ish
administrative talent to the Indian Civil Service, which
offered unlimited opportunities for industry, influence
and power. It was much better paid, and one could
much more easily make a name for oneself in one’s
chosen field of activity there than elsewhere. When the
\flower of English intellect thus went into exile in India,
v it was felt it would be ungenerous to pry too much into
-/ their conduct. Thus developed the principle o trusting

" the man on the spot and supporting him. If any ques-

tions were asked, the Secretary of State would back the

Governor-General, who would support the provincial

government, which in its turn would be backing its col-
lector or the departmental head on the jpot. Members
of Parliament soon learnt that nothing was to’be gained
* by poking gne’s nose into Indian affairs. As a result

-
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parliamentary interest in India was neither continuous
nor sustained. This led to the British failure €in the
face of growing nationalist feeling in India, to think out
and work out a policy of continuous advance before 1917,

Parliamentary interest in India after 1857 became
limited to the passage of Acts dealing with the Indian
Constitution, Imperial interests in India, and extra-ter-
ritorial matters— questions on which uniformity of legis-
lation was needed. It sanctioned the raising of sterling
loans and the employment of the army in India outside
the country at the cost of the Indian exchequer. The
presentation of the report on the moral and material
progress in India usually took place two years after the
period with which it dealt. It was sometimes difficult to
find enough members to form a quorum during its dis-
cussion. The Opposition and the independent members
did not much affect the course of Indian administration.
Bradlaugh’s resolution on simultaneous examinations for

-the Civil Service in India and England, though carried

in the Commons, was quietly ignored. Gladstone when
in Opposition, hox:vever, succeeded in getting elections to
the Indian legislatures introduced in the Indian Councils
Act of 1892,

The Secretary of State and Indian administra-
tion. The Secretary of State in Council laid down certain .
directions in order to guide the Government of India in *

its dealings with England. All projects of legislation, all

measures affecting the revenues and in particular the cus-
toms, currencyl and exchange, the construction of public
works and railways, the creation of new appointments,
grants to local Governments, loans to Indian states, min-
g leases and other concessions, addition to military ex-
penditure, the raising of the pay of the existing appoint-
ments and the revision of certain establishments, any
questien of policy or any problems involving new expendi-
ture on a large scale were rigidly scrutinized and con--
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trolled by the Secretary of State. In the absence of popu-
lar control of the Government in India, it was considered
right that the Government of India should be answerable
to a Cabinet Minister who should in his own turn exer-
cise conscientiously the power which Parliament had en-
trusted to him.

Admirably designed to protect Indian revenues as some
of these rules were, they came to be used occaswn_ally to
promote the interest of British stockholders in Indl.a; Fhe
exchange policy became a crying scandal; the capitation
charges in the military budget were no less so. Tl}e
stifling of Indian industries through free trade in India
till 1921 was equally calamitous. )

Queen Victoria in her proclamation to the prmce_s‘gnd
peoples of India referred to the Governor-General as ° our
Viceroy’. The term stuck though there was no legal au-
thority for its use. Queen Victoria had been correspond-
ing with Governors-General before the transfer, and that
she and her successors continued to do so did not_make
the office in any way Viceregal. The office of Viceroy
existed in Ireland, but its holder always acted under the
orders of his political chief, the Chief Secretary for Ire-
land. So though some Governors-General tried to ap-
peal against the Secretary of State to the Crown, .and

~ were joined by their Councils in their protests, the issue
was never in doubt. India was a subordinate department
of the British Government. No mock ceremonial or fic-

tion could vest in her chief executive in India the right

to call seriously in question the wisdom of the policy
adopted by the British Cabinet towards India.

CHAPTER X

THE SECRETARY‘ OF STATE IN COUNCIL
TILL 1919

The India Council of the Secretary of State. The
India Council had been created in order to act as a check
on the Secretary of State for India. It was a body of

- permanent officials who were expected not to sacrifice their -

convictions to the exigencies of party politics. Its crea-
tion was a new experiment in carrying on parliamentary
government. It soon became clear that an irremovable
official body having important statutory functions could
not very well be combined with a parliamentary chief
who was a member of the Cabinet and thus responsible
to his own party, his Cabinet colleagucs and above all to

" the House of Commons. Parliamentary sovereignty was

not in keeping with an independent statutory body.

The inevitable result followed. The Secretary of State
had only to mark a despatch ‘urgent’ or ®secret’ to
Justify his sending it without the knowledge of his col-
leagues of the India Council. There was no restriction

‘on what he could do through such a despatch. It could

involve expenditure in India, it could even change the
conditions of service of the civil servants. Of course it
was presumed, that when a Secretary of State did so, he
did it with the knowledge, if not the active concurrence,
of his Cabinet colleagues. When subsequently proposals
for expenditure were laid before the Council, it could not
well rescind the orders of its chief. The Secretary of
State could always claim to speak on behalf of the British
people, The majority of the Council, if it opposed him,

‘ 87 ’
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,had no such backing. In a democratic era this rendered
¥ the India Council an inferior body.

Changes in its structure. This change soon found
its-expression in the organization.and constitution of the
Council. Before the first vacancies occurred, it was laid
down in 1869 that its members would hold office for ten
years only and the vacancies among its members would
be filled, not by election by the Council, but by the
Secretary of State. The Council also lost the right of
making appointments of the members of the Councils in
-India. In 1876 power was given to appoint three life
members who need not have any experience of Indian
administration or public life. This power was used for
the appointment of English lawyers and financiers. In
1889 the number of members was reduced to ten. In
1907 the tenure was reduced to seven years. The total
number of members was reduced to between ten and
fourteen. The salary was now fixed at £1,000 a year.

No one could be appointed a member whose Indian

experlencc had terminated more than five vears before
the time of his appointment. The Secretary of State was
empowered to reappoint a retiring member for a further
term of five years. Thus if a member proved himself
useful to a Secretary of State, he could look forward to
another five years’ tenure of office. Lord Morley, who
was the Secretary of State at the time, had the rare
imagination to appoint two Indians to his Council in
1908. The reduced tenure, the right of the Secretary of
State to reappoint members, and the flexibility in the
numbers, gave the Secretary of State great authority in
the Council.

Its membership. The members of the India Council
were appointed from among retired civil and military ser-

vants of the Crown. Admirable as the careers of most

of them had been as administrators, by the time they were
*appointed to the Council they had lost touch with Indian
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aspirations. Few of them had ever looked with sympathy
on the national awakening in India during their tenure
of office in the country. Back in England they became
guardians of vested service interests. As the earlier de-
mands of an awakened India had taken the form of a
greater share in the higher administrative posts in India,
which were still reserved to the British, it was useless to
hope that the British members of the services on the
Secretary of State’s Council would support Indian de-
mands. When two Indians were appointed to the Coun-
cil, they could. hardly affect the decisions it reached,
though its discussions did become a little different on
account of their presence at the Council table. Later on
their influence was counteracted by the appointment of
more conservative British members in order to keep the
balance. As Mr. Montague said in 1917, the India Office
system was designed to prevent control by the House of
Commons for fear that a Secretary of State might be too
liberal in his views.

The Council at work. The India Council thus gra-
dually came to occupy with regard to the Secretary of

‘State a position' somewhat similar to that which the

Court of Directors had occupied in their relations with
the President of the Board of Control. In some matters .
at least the members were at a disadvantage. They did
not exercise any patronage, though they formed the high-
est court of appeal for members of the services aggrieved
by any action of the authorities in India. They could
neither go tpy law against the Secretary of State, as the
directors had done, nor could they take independent
action on their own. They had no monopoly of expert
information. The records were now equally, if not more
so, at the disposal of the Secretary of State.  Further all
the despatches from India were now addressed to him.
He passed them on to the members when he had formu-
lated his views on them with the help of the Permanent
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Under-Secretary or his assistants in the India Office. All
orders from England were communicated to the Govern-
ment of India on his behalf. The opening of telegraphic
communications made the personal exchange of views
possible between the Secretary and the Gov ernor-General
The direction of affairs from England now became direc-
I tion by the Secretary of State.
* - The Council was divided into six committees dealing
with matters judicial, financial, military, revenue, politi-
‘cal and public works. Each member served on two com-
mittees and occasionally found himself transferred from
one department to another. Every department had a
secretary from the permanent services at its head. When
an order was to be sent to India, the permanent secretary
prepared a draft and submitted it to the Secretary of
State who amended it or ordered it to be altered or other:
wise modified. After his approval the draft was sent to
the members of the council dealing with the department.
They did not as a committee of the Council command the
services of a secretary or assistant of their own.  The com-
mittee therefore was seldom able to give any alternative
directions, though it did often offer objections and some-
times even obstruction. The opinion of the committee
was again then put before the Secretary &f State who
took appropriate action thereon. The draft in its new
form was again put before the committee. After it had
approved it, all the papers were made available to other
“membeygs of the Council not on the committee. This
done, a meeting was called at which the draft was for-
mally passed as ready for despatch to India.

The position of the members worsened a little on ac-
count of the fact that the secretaries of the various depart-
ments soon came to be recruited from among the same
class of men as that from which the miembers came.

Very often they had had a more distinguished career in

India than most(of the members of the India Council.
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* Their experience of Indian administration was more re-
cent than that of the members. Naturally the Secretary
of State placed mere reliance on their opinion than on

" that of the members of the India Council.

Increasing control of Indian administration from
England. The weekly service of steamships between
England and India through the Suez Canal, the
establishment of -telegraphs, the large investments of
British capital in India and the growth of Indian
business in England, led to a more frequent exchange
of views between India and England. Whereas before
the opening of the Suez Canal and the development
of telegraphic communication it sometimes took two
years for an Indian despatch to be answered, it
was now a matter of a couple of days. Naturally the
Government of India could no longer present its policy
as a fait accompli; it had to consult thc British Government
beforéhand. This curtailed the number of cases in which
“the Government of India could issue orders on its own,
though the Secretary of State usually approved the course
of action it suggested. .Sometimes the Government of
India flattered the Secretary of State by sending a larger
number of cases to him than was necessary, thus keep-
ing him in good humour. Some Secretaries of State,
even when embarking on a course of action all their own,
would like the initiative to be taken in India, as Lord

. Morley did over the Morley-Minto reforms. Of course

the foreign policy of the Indian Government was directed
from England4 though even here a Curzon could create a
situation in which the British Government was left little
choice. The fiscal policy of the Government was kept
tied to the doctrine of free trade even when a Governor-
General remgned in protest. Curiously enough in bu)-
ing stores in England, the doctrine of free trade was given
the go-by, and preference was shown to British manu-
facturers despite the vigorous and sustained protests of
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- the Government of India. Indian monetary policy

again was similarly conducted. But the Government
~ of India soon accustomed itself to be-overruled in these
matters and was content to carry on the rest of the Indian
administration almost independently. Whenever it was
. content to tread the beaten path, the Home Govern-
ment raised no objections. But the Secretary of State’s
v/ sanction was required for reducing or increasing taxa-
tion. Departures in currency policy, raising of loans,
construction of public works by borrowing when the cost
exceeded Rs.12,50,000, expenditure on construction of
all but the minor branch railway lines, creation of any
appointment carrying a salary of Rs.500 a month, in-
creasing the salary of an appointment to more than
Rs.9,000 a year, additional expenditure over an es-
tablishment by more than Rs.5,000 a year, creation of
a temporary appointment with a salary of Rs.500 a
month for more than two years, the incurring of any
expenditure not provided for under the existing rules,
loans to Indian states beyond Rs.5,00,000, expenditure
on state ceremonies or entertainments at public cost ex-
ceeding Rs.1,00,000, political pensions of Rs.1,000 a
year and above, grants to religious or charitable institu-
tions of more than Rs.10,000 a year or R$.50,000 in a
o~ lump sum and increases in military expcndlture were
subject to the Secretary of State’s sanction. These limi-

tations on expenditure automatically controlled admi- -

nistrative policy Rules and regulations for filling ad-
ditional seats in the provincial and central chlslatures
also required his approval.

The India Council, the India Office, the Secnetary
of State, the Cabinet and Parliament formed five instru-
ments through which the English people could exhibit
their interest in India. Of these the India Office under
the Secretary of State was most active. Lord’ Moprley
had his way about the appointment of an. Indian to the -
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Council of the Governor-General in India even when alt
“the other elements were combined in opposition against -
"him. Indeed Lord Minto, the Governor-General under -

him, complained that he was interfering too much in the

details of Indian administration. He ignored both his '
own Council and that of the Governor-General. He
corresponded with any official in India as he pleased.

In doing so he did not exceed the limits of the power

vested in him as the Secretary of State. Rather curi-

ously, the national awakening in India made it easier
for the Secretary of State to understand the situation
here. The Government of India was usually too busy
concentrating on how best to combat the national move-
ment in India to be able to understand it. The doctrine
of trusting the men on the spot failed because the men
were out of sympathy with the forces they were being
called upon to control.

In 1914 Lord Crewe tried to reform th= India Council.
He admitted that the Council greatly strengthened the
position of the Secretary of State in dealing with the
Government of India. It also obliged the Secretary to
put his proposals in a more compact, concrete and con-
centrated form so that they could withstand the scrutiny
of the Council. The Bill he introduced would have
made the Council a better instrument in the hands of

the Secretary. It was defeated in the Lords, where pur- iy

.zon condemned it as reducing the India Council to a
costly and impotent sham.

The Coungil could be easily ignored, as was proved
when the Mesopotamia expedition was sent out, and
directed all through its disastrous course by the Secretary
of Stdte alone. The wide use of private telegrams made
the direction of Indian affairs from England a one
man affalr

For most of this period the Council served as a useful
instrument in helping the Secretary of State to direet
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Indian affairs, but the rising tide of Indian nationalism
turned it into a bulwark of conservatism if not reaction.
Its help was seldom sought in matters of: policy.

CHAPTER XI

THE GOVERNOR-GENERAL IN COUNCIL
1858 to 1919

Departmentalization of the Governor-General in
Council. When in 1858 the Government of India was
transferred to. the Crown, the Governor-General in
Council consisted of the Governor-General, two senior
civilian servants of the Crown, one senior military officer
and a lawyer.
ordinary member of the Council. Their authority was
collegiate. Though the Government of India was split
into several departments, each under a secretary of its
own, the members of the Council acted all together as a
Board. © Canning found this method of doing business
very cumbersome and at one time suggested that the
Council should be abolished and the Governor-General
left to carry on the administration with the help of the
departmental secretaries alone. But when he divided
the work of the administration among the various mem-
bers, he found it more successful and was thus persuaded
to change his opinion. The Indian_ Councils Act of

1861 left the Government of India vested in the Gover-

nor-General in Council, giving the Governor-General
the right to frame rules for transacting business. Any
action taken under those rules was to be deemed as taken
by the Governor-General in Council. The number of
members was now raised to five; three had service quali-
fications, one was a lawyer, the qualifications of the fifth
member were not prescribed, but it was intended to
select a financial expert from England for the post. The
rules made enabled the Governor-General to allot to

The Commander-in-Chief was an extra- '
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every member one or more than one of the depart-
ments. The member-in-charge of a department dis-
posed of routine and unimportant cases on his own
authority, reporting the action he had taken to the
Governor-General in the weekly statements submitted to
.« him. Every week the member and the secretary of the
¥ ' department saw the Governor-General. At these meet-
ings they discussed the progress of business in their
department, and after such discussions orders on other
cases might be issued. When a member overruled his
secretary or a local government, when there was a dif-
ference of opinion between two departments, when the

Governor-General did not approve of the action pro-

posed to be ‘taken in a department, or when a question

of policy was involved or a despatch to the Secretary of”-

State had to be sent, the matter was placed before the
full Council and decided by a vote of the majority. The
Governor-General could overrule a majority of the Coun-
cil. A member dissenting from the view of the majority,
and any two members of the majority when it'was over-
i ruled by the Governor-General, could write a_note of
)dlSSCIlt and insist that it be sent to the Secretary ‘of State
along with the official decision of the Governor-General
in Council. Thus the Government of India underwent

a great change. Inplace of a collegiate government pre-

sided over by the Governor-General, who initiated all the
business and issued orders directly to the secretaries of
all departments, business now came to be carried on in
separate departments. The members became experts
entrusted primarily with the runmng "of their own
departments.

, Under the new system the Gowernor—Gcneral took the

\} foreign and political departments under his control. The
other members held charge of the finance, legislative,
army, home and revenue and agriculture departments.
Thc members were administrators rather than counc11-

‘
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lors. Though all orders of the Government were issued
under the authority of the Governor-General in Council
over the signature of the secretary of the department to
which the matter related, they were not often the result
of a joint decision taken by the entire Council. Only
major matters were brought before the full Council.
But the published orders made no distinction between
the orders issued by a member on his own authority and
orders proceeding from decisions made in the Council.

Two Governments of India. But sometimes the
Governor-General went on tour outside Calcutta with-
out his Council. This created two Governments of
India. Before any_such tour, the Governor-General
in Council would appoint the most senior member to
preside at the meetings of the Council in the Governor-
General’s absence from the capital. In such cases both
the Governor-General and the rest of the Council func-
tioned independently as a Government of India. Usually

-matters coming up for decision from Bengal, Madras and

Bombay were decided at Calcutta, and the others by
the Governor-General, who was often accompanied by
the secretaries of the foreign, military and public works
departments. This did not work well. If any matter
that came before the President-in-Council assumed the
least importance it was sent on to the Governor-General.
The severance of the Governor-General from the Coun-
cil dislocated the whole machinery. The Council would
send papers to the Governor-General, who would refer
them back to jthe Council. Sir Henry Maine, who
worked under this system, declared that it was impos-
sible for any human arrangements to have worked more
perversely. ¢ A great deal of work was done twice over
and a great deal was not done at all.’

A summer capital. This state of things was put
an end to when Lord Lawrence started taking his
Council with him to Simla during the summer. Ripon:
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. made Simla the permanent summer headquarters of the

v Government, and thus this double Government finally
came to an end.

Changes in the membership of the Council. A
new member was added to the Council in 1874 to hold
charge of the_public works department. In 1904 this
was converted into a member in charge of the commerce
department. The army department was under the
army member. The Commander-in-Chief presided over
the army headquarters. As he was only an extra-ordi-
nary member specially appointed to the Council, all
proposals concerning the army were submitted by him
to the army, department. The army member was a
military officer, of course junior in rank to the Com-
mander-in-Chief. For a long time the system worked
well.  But Lord Curzon appeared to be using the army
member as a counterpoise to the Commander-in-Chief,
He argued that it was necessary for the Government of
India to have a second expert opinion on the military
proposals of the Commander-in-Chief. When Lord
Klt?hener became the Commander-in-Chief he resented
having his proposals noted upon and presented to the
Council by a junior military officer. Some friction bet-
ween the army headquarters and the army secretariat
developed. The Conservative Government in England
found it difficult to side openly with the one or the other
of the protagonists. It assured Kitchener that the mi-
litary member would become the member for military
supplies and let Curzon understand that he would have
a second military expert to.advise him in the Council.
When the office became vacant soon after, the Secretary

; of State ignored Curzon’s demand for the appointment
. of an eminent soldier as a military member and ap-
f Pomted an officer of the usual calibre. Curzon resigned
“1n protest. The Home Government had reall}'r been in

‘Tfavglur of entrusting the Commander-in-Chief with the
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army department. In 1909 when the office became
vacant, no army member was appointed; the depart-
ment was transferred to_the Commander-in-Chief. - A
appointed and the total number of ordinary members
remained six. '

The appointment of the executive councillors.
Until 1868 the Secretary of State appointed the law
member on behalf of the Crown. The three service
members and the finance member were appointed by
the India Council by a majority vote. In 1869 the ap-
pointment of all the members was placed on an equal
footing, all being appointed by the Secretary of State on
behalf of the Crown. The service members were usually
appointed by the Secretary of State after consultation
with the Governor-General who submitted several names.
Very often the Governor-General’s nominees were. ap-

. pointed; sometimes, as in 1904, the Secretary of State

made an appointment on his own. Lord Morley ig-
nored the recommendations of the Governor-General in
order to liberalize the Council. He succeeded in secur-
ing the assent of Lord Minto to the principle of ap-
pointing an Indian to the Council and carried the

" appointment through against the disapproval of the

Prime Minister, the Cabinet, the House of Lords and
the King. It was supposed to be a revolutionary change,
because, among other things, it brought the affairs of
even the princes under the control—however remote—

. of an Indian commoner. When the luncheon té which

the first Indian member invited the Maharaja of Bika-

““ner, the most conservative of Indian princes, went off
“well, official Simla heaved a sigh of relief.

" The Governor-General and the Council. By 1919
the work of the Government of India had been divided
among .the following eight departments, each under a
member:'Foreign and Political; Army; Home; Finance; -
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Legislative; Commerce and Industries;
Agriculture; and Education.
The division of work among the mcmbers increased
the authority and powers of both the Governor-General
and the members. Instead of sharing responsibility
for every act of the Government collectlvcly, every
member had a compact volume of business under his
control in his department. Not only did he enjoy the
power of settling most of this business on his own autho-
rity, but in other matters also the initiative lay with him.
Even when a matter went, to the Council, other mem-
bers, though they might discuss it threadbare, usuall)
b left it to the Govcrnor-General and the member in
" 'charge of the department to settle it between themselves.
. A sort of gentleman’s agreement followed by which each

member was usually left to control his own department.
- The. members decided important questions jointly, even

Revenue and

to the extent of opposing the Governor-General’s de- .

clared views on the matter. On several such occasions
in the nineteenth century the Touncil served as a guar-
dian of Indian interests against the policy which the
Secretary of State and the Governor- General were for-
cing on India. But in curbing the nascent textile in-

dustry in India and in embarking upon the useless '

_adventure of the Second Afghan War, the Governor-
" General had his own way against the protests of the
Council. The first was made possible by an Act of
1870 which allowed the Governor-General to overrule
“his Council even on taxation. Usually the Governors-
General were inclined to be guided by the expert opi-
pion of their councillors who knew the country well.

Almost every Governor-General when he assumed office

had some pet scheme of his own, which he tried to carry
out during his tenure of office. His own views in other
qmatters were necessarily influenced by the practisal con-
. 51derat10ns VVthh his collcagues in the Council put for-

}‘..‘

'.' & LA

| Jditter the Council chamber before 1861.
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’ )5 Q

THE GOVERNOR-GENERAL IN COUNCIL 101
ward. As he kept himself informed about the progress
of work in every department, he could accelerate the
speed of administration if he felt so inclined. His weekly
interviews were informal; the member in charge did
not have to defend his position before an audience, the
suggestions he received were not recorded as directives
from the Governor-General. The member could, if he
chose, put those views forward as his own. ' Thus more
influence was exercised by the Governor-General in these
informal meetings than in the formal atmosphere of the
Council chamber. The initiative in the Council always
lay with him. He alone framed the agenda of the
Council and could thus always prevent or at any rate
delay a decision being arrived at against his own opinion.

 He was ably assisted in carrying out his supervisory func-

tions by a private secretary who acted as a secretary to the
Council. The Governor—General was relieved of the res-
ponsibility for the mass of trivial matters which used to
He was thus
free to exercise more thoroughly a general control over
the entire administration. He directed the foreign policy
of India as a mouthplece of the British Government,

though sometimes, as in the case of Lord Northbrook,

a Governor-General might refuse to carry out a policy—
in his case the stationing of an English representative at
the court of Afghanistan—with which he did not agree.
He was responsible for the welfare of one fourth of the
Indian population living in the Indian states which he
controlled through the political departme -~ Most of
the higher appointments n}?c Oc)wl e 'r"vi‘gcsxof the

Crown required either his cofiehfrerice or e or s
tion. He appointed the Chiet ef‘Commissioners, Ligp h-
ant-Governors, additional (Jut gésCGf'trre*ngh
_]udges of the Chief Cour&s apd of the Judicial
missioger’s Court. He recom ended the names t' the
Judgcs of the High Court
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one of the Judges to officiate as Chief Justice during the
absence from duty of the Chief Justice. His power of
patronage was vast. He conferred Indian titles and
made recommendations about the grant of British hon-
ours. He granted pardon to offenders.on behalf of
the King. A '

In the twentieth century the relations between the
pouncil and the Governor-General changed. Whereas
it was the Council which had guarded Indian interests
SO far, .the role was now reversed. As the national
awakening spread, in the wake of the partition of Bengal,
the attitude of the members of the Council stiffened.
They continued to function as competent bureaucrats,
though even here Lord,Curzon gave them some sur-

prises. He demonstrated that a politician, as the

Governor-General undoubtedly was, could, when he
was so minded, teach even the bureaucrats how to run

.

a bureaucracy efficiently. But the Council failed to .

function successfully in meeting the new situation in
India. It looked upon demands for a wider association
of ¥ndians with the administration as a slur on the all-
white composition of the higher administrative services.
It construed the introduction of representative govern-
ment in India as a vote of censure on the previous system.
1t became rapidly conservative if not reactionary. Most
of the reforms in Indian administration came from
the Governors-General, if not from the Scérctary of
State. :

It has been said that the Governor-General seldom
used his power of overriding his Council. It was not
because he always accepted the decision of the Council

but because occasions for differences were few and far

b.ctwe.cn. Usually a Governor-General would take some
time in learning his job when he came to it. He would
bf: prone to accept the advice of his bureautratic ad-
. visers in Council. '
el

It was they who were to defend his’

" able to change this practice.

- also the secretary of the Council.

»
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policy in the Legislature. In their turn they knew their
own limitations. They were not politicians with a set
programme. If they had learnt to command, they had
also learnt to obey. The Secretary of State laid down
in 1886 that when they were overruled they could not
make their differences with the Governor-General in
Council public. They should not only stand behind
the official decision of the Council, but defend it as well.
Seldom did a member by his dissidence deflect the -
orderly progress of Indian administration. The only
case on record is that of Sir Shankaran Nair, whose notes
of dissent on constitutional proposals in 1918 influenced
the British Government’s proposals to a larger extent’
than did the official comments of the rest of the Council. |
Till 1904 the senior civilian member of the Council

" officiated in the absence or during the indisposition of

the Governor-General. Now that two non-service mem-
bers were included in the Council it was thought desir-
It was now laid down that
the senior Governor should officiate for the Governor-
General.

The Governor-General in Council and law-
making, ' The Governor-General and the members of -
the Council were members of the Legislature as well.
The laws passed by the central Legislature during this
period were almost entirely their work. The standing
orders under which the Legislature worked were framed
by the Governor-General in Council. The Law Mem-
ber presided over the legislative department where all-
the official bills were drafted and non-official bills scru-
tinized. The secretary of the legislative department was
Questions and reso-
Jutions had first to be admitted by the President. This
was done in the legislative department. The Governor-
Genera] was the ex-officio President.  As such he decided
points of order raised during the course of the debate, .
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and when in 1910 supplementary questions began to be
asked he decided their admissibility on the spot. Ques-
tions, bills, and, after 1910, resolutions regarding finance,
- foreign affairs, relations with the states, religious beliefs
~and customs of the people, and the army were admitted
with his previous approval. He was his own Whip and
issued instructions about the way in which official and
nominated non-official members were to vote. Some-
- times he addressed the house as well or intervened in a
debate in the Legislature—not always with credit to
. himself, as Lord Curzon discovered in the debates on
the Official Secrets Bill.

The Government of India and the provinces.
The Government of India during this period was unitary
and not federal. The division of India into provinces
was merely a convenience. It did not mean any divi-
sion of governmental power. For everything happening

in India, the Government of India was ultimately res-
ponsible. - This responsibility was exercised in various

. ways. The provincial governments enjoyed only such
authority as the Central Government was pleased to leave
~ [ to them. Just as the Government of India was required
to obey the orders of the Secretary of State, so the
provincial governments were under obligation to act on
the orders of the Central Government in India. The
control of the Central Government over the provincial
government was tighter than that of the Secretary of
State over the Governor-General in Council. The
‘Government of India was almost as much on the spot
as the provincial governments and could be more
successfully and easily moved to intervene by interested
parties than could the Secretary of State.
Drafts of all official bills were submitted for previous
- approval by the prowincial governments and were
thoroughly scrutinized in the appropriate department

. of the Government of India before such approval was’

¢
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granted. All bills passed by the local legislatures re-
quired the assent of the Governor-General. This assent
was not a formal affair. It could be withheld—and
was so withheld in the case of the Punjab Colonies
Estates Bill of 1907—on administrative and political
grounds, even when the bill had received the approval
of the Government of India before its introduction. Non-
official bills concerning all-India matters required the
assent of the Governor-General, as did questions and
resolutions on the same subjects.

Furthermore we find that the Government of India
passed laws in its Legislative Council on all kinds of
matters which might have been dealt with by provincial
legislatures—after 1861—but which were far better
handled on uniform lines. Crime, personal laws of the
citizens, contract, trust, specific relief, transfer of pro-
perty, easements, arbitration, - patents, trade marks,
weights and measures, securities, insurance, companies,

" insolvency, usury, forests, mines, factories, boilers, elec-

tricity, explosives, labour problems, breaches of con-
tract, emigration, poisons, leprosy, lunacy, vaccination,

_epidemics, religious® endowments, charitable societies,

amusements, motor vefucles and ancient monuments,

- among others, were the concern of the Central Govern-

ment rather than of the provincial governments.

The financial devolution that followed the Indian

Councils Act of 1861 left the powers of the Central
Government largely intact. Lord Mayo allowed the
provincial governments to retain the income from cer-
tain provincial departments and made additional grants
for their administration. The provincial governments

- could fill the gap between their needs and central allo-

cations by additional taxation.  The fiscal grants were
made from year to year and thus continued the central
scrutmy of provincial administration. The entrusting

to the provmcw.l governments of income from the de-

5

v
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partments which were primarily their concern still left
the latter dependent on the Central Government for
meeting their deficits. Lord Ripon made the allocation
of financial resources to provincial governments qum-
quennial. This increased the powers of the provinces.
In 1904 the settlement was made quasi-permanent with
a view to giving the local governments a more indepen-
dent position and a more substantial and enduring
interest in the management of their finances than had
previously been possible. Greater assurance was pro-
vided for the finances of the provinces by the famine
Jinsurance scheme of 1912. ‘In 1917 the Central Gov-
|erivment” ‘agreed to share e\pendlture on famine relief
‘with the prov inces. Financial devolution did not always
lead to the greatcr independence of the financial depart-
ments of the provinces.  The types of expenditure which
in the case of the Government of India required the
sanction of the Secretary of State could not be incurred

by the provincial governments on their own. They re-

quired the approval of both the Central Government and
the India Office. Many of the taxes in the provinces
were raised with the authority of'the centre. Others
required the administrative approval of the Governor-
General in Council. Provincial governments . could
raise no loans but had to request the Central Govern-
ment to finance them. The account codes of various
types framed by the Central Government further gov-
erned the financial conduct of the provmc1al govern-
ments. The accounts of the moneys spent in the pro-
vinces were kept by the central accounts and audit
department which also audited the provincial accounts.

The higher posts in the superior services in the pro- -

vinces were all filled ultimately on the authority of the
Governor-General in Council, to whom all civil servants
could appeal when they felt aggrieved by the orders of

. any subordinate authority: The scientific servies were -

1
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organized on an all-India basis in order to pool scientific
knowledge and expert resources.

The Government of India from time to time issued
resolutions laying down in broad outlinés the policy
which they desired the provinces to follow in a particu-
lar department. Such resolutions could cover all

departments. Lord Ripon laid the foundations of local

self-government in India by a resolution. Lord Curzon
surveyed and defined the assessment and collection of

land revenue.. Commissions of inquiry often heralded

the framing of a new policy by the Central Government.
In law as well as in practice, the provincial govern-
ments possessed no powers of their own during this

period. They were merely agents of the Central Gov-

ernment administering the subjects entrusted to them
within the limits imposed upon them by the Governor-
(‘cneral in Council. They sent the reports of their ac-

" asked for and received—even when they did not ask for

them—instructions in every department of public ad-
ministration. No detail was too trivial for the Govern-
ment of India. For onc thing, questions could be asked
in the Indian Legislative Council and Parliament about
every aspect of administration, for another press and
political agitation might bring into the limelight any-
thing happening anywhere in British India. On such
cceasions the Governor-General in- Council felt that
when they shouldered the responsibility for the good,
bad or indifferent handling of any local situation they
should have a say*in the matter. Of course, when the
Central Government reversed the decision of a. local

* government or local administration, the matter was

brought before a meeting of the Governor-General in
Council. But where no official and formal orders, as
such wgre passed, the member in charge of a central

department could undertake to reshape provincial policy.
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!A Shankaran Nair could persuade a provincial govern-
' ment to withdraw a circular by a divisional inspector
| of education which had subsequently received its own
¢ approval. The Government of Bombay tried to re-

organize its educational services on a plan of its own.

only to find that the Central Government would not
hear of such a thing. Indeed, if the Government of
India was a subordinate department of the British Gov-
ernment, the provincial governments in their turn were

~a subordinate department of the Government of India;
or, to put it more bluntly, were subordinate to many
departments of the Government of India. The position
of a member of the Governor-General’s Council was
unquestionably, more important than that of a provincial
Governor or Lieutenant-Governor. The member had
a much greater influence on the progress and efficiency
of the administration.

' CHAPTER XII

INDIAN COUNCILS ACTS
1861 anp 1892

Decoencentration of legislative functions. The
transfer of Indian administration to the Crown and
Parliament in 1858 led to a notable change in the
machinery for legislation in India. All laws till then
were passed by a Legislature which was composed of
public servants only. In 1861 the foundations of an
Indian Legislature were made broader, and provincial
law-making bodies were started afresh. The new legis-
lative authorities began as law-making bodies only, but
by 1919 had assumed many of the functions, on however

‘humble a scale, of Parliament.

Law-making at the Centre. The Indian Councils
Act of 1861 reorganized the Central Legislature on a new
basis. The representatives of provincial governments
now went back to their provinces. In their place the
central executive was reinforced by the addition of ad-
ditional members whose numbers varied betwcen six and
twelve. They were nominated by the Governor-Gene-
ral to hold office for two years. Half of them were non- .
officials and some of them were also Indians. Their
functions were confined to the work of legislation alone.
This limitation was due to the fact that the Council as
constituted under*the Act of 1853 had demanded the
placing on the table of the House of the correspondence

" between the Secretary of State and the Governor-

General in Council. The new Council could legislate,
as of old, on all subjects, in all things, and concerning
all persons—Indian, British or foreigners—and courts
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in British India and for all British and British Indian
subjects and public servants—civil, military and naval_—
in and outside British India.. It could repeal any imperxa.l
law passed before 1860 except those defining the organi-
zation and functions of the India Office. It thus pos-
sessed greater powers than did the Dominion Parliaments.
The Dominion Legislatures did not possess the power to
repeal Acts of Parliament. Their legislation had no
authority beyond their own borders. But t}‘us was 50
because the Dominion Parliaments were quasi-sovereign
bodies, whereas the Indian Legislature was a committee
of officials suitably inflated to look like a Legislature.
The power in its hands was never likely to be exercised
agdinst the déclared wishes of the Imperial Parliament.

As under the Act of 1833, the Council could not set
up a court empowered to sentence a European British
subject to death, nor could it legislate away the funda-

mental rights of British subjects in India. It could not’
entertain bills affecting the public debts, public revenues, -

the army, the political or foreign policy of the Govern-
ment and the religious customs and usages of the people,
without the previous pcrmission of the Governo_r-(:vencral.

Procedure in.the Council followed the parliamentary
model. - First a notice of the motion for leava to intro-
duce a bill was given. . For this purpose copies of the
bill were printed with a statement of objects and reasons
for the bill. When leave to introduce a measure was
granted by the Council, it was republished in the Gov-

ernment of India Gazette and the gazettes of the pro-

vincial governments in English and the provincial lan-

guages. Provincial governments were often asked to sub-

mit their views on the subject. This they did and often
reinforced ‘their own views by citing those of their district
officers and departmental heads. A select committec
was then appointed by the Lcegislature to consider these
"opinions and proposed amendments, if any, to the mea-
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sure. The select committee made its report to the Coun-
cil, when opinions on the recommendations of the Select
Committee could, if thought necessary, be invited. When
these were received the measure was considered clause
by clause in the Council. This completed, there was once
again a general discussion on the bill, after which it was
passed. It was then sent to the Governor-General for his
assent. On receiving his assent, it was published as an
Act of the Central Legislature in the Government of India
Gazette and republished from there in the various pro-

—vincial gazettes. Of course the Secretary of State, on

behalf of the Crown, could disallow a measure within
two years of its coming into force. There is no case on
record of this having been done. :

The Governor-General was authorized to make laws
on his own authority—called: Ordinances—which were e
valid for six months only. . They could be as comprehen-

© sive in their scope as the laws passed by the Indian
‘Legislature. '

Provincial legislation. The Governments of Bom-
bay, Bengal and Madras were given the right of making
laws for the territories under their control. ~This right
was much more limited than that exercised by Bombay
and Madras before 1833.  Till then all laws for Bombay
and Madras were made by their Councils. Now pro-
vincial councils could make laws for the province only in

.the limited field which the Government of India did not

choose to occupy. There was no division of subjects
between the Indiag Council and the provincial councils,
as is the case in federations. There was no decentrali-

. zation of legislative functions either, but deconcentration.

Whatever laws were made by the provincial councils were
made with the previous approval of the appropriate
department of the Government of India. Before ap-
proving’the legislative policy of a provincial government, |
the Government of India could suggest modifications and
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insist on their being incorporated in the proposed bill

before it was introduced in the provincial Legislature. The
provincial government was not at liberty to accept any
amendment to the bill at any stage without the previous
consent of the Government of India. Even when all
these conditions had been fulfilled, the bill was to receive
the assent not only of the head of the local government
but of the Governor-General as well. Thus the Act of
1861 deconcentrated the legislative functions in India

- without in any way going back to the chaos of the pre-
1833 days. A

~ The provincial councils were to consist of not less than
four and not more than eight members nominated by
the head of the province for two years. Half of these
members were to be non-officials. Indians were invari-
ably appointed to some of these seats. As at the centre,
the councils were to consider. legislative projects placed
before them by the Government.

The nature of the new law-making bodies. The

legislative councils now set up were not legislatures either
in their organization or their functions. Each council
was a committee by means of which the executive govern-

ment obtained advice and assistance in legislation. The |

laws made were, indeed, the orders of the Government.
}i But once made they bound their authors—the executive
| governments—as much as the public. They were enforced

by the courts against the public as well as the executive..

The procedure was intended to prevent its being said, as
was done during the ¢ Mutiny’, that the Government har-
boured any designs against either the religious beliefs or

usages of the people. The Indian members present were a |

‘witness to what had beenintended and what was enacted.
The main purpose was to make bureaucratic government
in India work well. The Government tried to nominate
. either Indian princes and chiefs or members df older
aristocratic families. They would not readily accept no-
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mination. Even those who could be persuaded to accept
the seats on the Legislature would not very often attend.
Representing an India which was fast changing, they
were neither capable of taking, nor inclined to take, any
effective part in the deliberations of the Councils. The
Government had not intended that they should play any
effective part in the making of laws. They were there
only as witnesses to the process of the laws having been
made. Nowonder that they played no partin the making
of laws. As Lord Dufferin put it, the expression of Indian
opinion through self-constituted, self-nominated, and
therefore untrustworthy, channels was worse than useless.

We have already noticed the changes introduced in the
central executive by the provisions of the Indian Councils
Act of 1861. '

Following the passage of the Act a provincial council
for Bengal was set up in 1862 and another for the North-
Western Province in 1867. Parliamentary legislation con-
ferred powers on the Indian Legislature to make laws for
British subjects in Indian States in 1865, for British-Indian
subjects in any part of the world in 1869, and for the
Indian marine in 1884. In 1870 the power of legislating
for the backward parts of British India was vested in the
Governor-General in Council. This was confirmed by
an Indian Act of 1874. The Madras agency area, Lac-
cadive Islands and Minicoy in Madras, the district of
Darjeeling and Chittagong hill tracts, Lahaul and Spiti
in the Punjab, the district of Anguin, Santal Paraganas
Sambhalpur and five districts of Chota Nagpur in Bihar;
Mandla in the (Central Provinces, the Lushi, the Naga,
the Garo, the North Kachar, the Khasi and the Jaintia
hills in Assam and tribal areas in the North-West Frontier
Province, the agency areas in Baluchistan, Coorg, Anda-
mans and Nicobar were so notified. They covered an
extensive area measuring 2,07,900 square miles with a
population of more than 14 millions.
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Further steps in expanding and vitalizing legis-
, lative councils. The years that followed saw the begin-
" ning of the national awakening in India. The cstabllsh-
.. ment of Universities at Calcutta, Bombay and Madras
* accelerated the pace of educational progress. The edu-
cated classes in India pressed for a share in the admini-
stration of their own country. They demanded admis-
sion on equal terms to the Indian Civil Service. They
suggested the conversion of the councils meeting for legis-
lative purposes into popular elected bodies. The Govern-
ment of India sympathised with some of these aspirations.
They saw in them an increase in their power as against
—~that of the India Office. The Secretary of State was for
ever brandishing his responsibility to the British people
through Parliament in their faces. If there was a popu-
lar and elected element in the Indian Legislative Councils,
the Government of India could retort that they had the
backing of the Indian people. The European commer-
cial interests had now been expanding more rapidly in
India; their views sometimes clashed with those of the

official classes. They demanded representation in the

law-making body so that they could present their point
of view there. Thus the educated Indians, British com-
mercial interests in India, and most of the British public
servants in India, all agreed in demanding not merely
an advance on the Councils set up in 1861 but a funda-
mental change in their character as well. Lord Dufferin

set up a committee of his Council to study and report on-

the problem. Their suggestions formed the basis of the
official despatch on reforms submitted by the Government
of India. It proposed that the Councils in India be
changed into petty parliaments—consultative bodies to
help government with advice and suggestion. Non-
official members should outnumber the officials. In the
provinces two fifths of the non-official members’ should

be elected. This was counterbalanced by giving heads -
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of the Government the right to overrule the Council, thus
preventing the passage of the bills they did not like.
The bills the executive government thought necessary
could be passed independently. The new legislatures

.should have access to all papers and be free to offer

advice and suggestions. Debates on such advice or sug-
gestions should be permitted. The estimates connected
with local finance should be referred to standing com-
mittees and debated, if necessary, in the Council. The
Council, they suggested, should consist of two orders
or divisions.

The main aim was to give a still wider share in the
administration of public affairs ¢ to such Indian gentlemen
as by their influence, their acquirements, and the con-
fidence they inspire in their own countrymen, are marked
out as fitted to assist with their counsel the responsible
rulers of the country’. :

The Conservative Government in England shied at
the proposal to introduce elections for the Councils. It
was not prepared to widen the functions of the Councils
to the extent desired by the Government of India. The
Indian National Congress founded in 1885 sent a depu-

tation to England to secure the support of the Liberal :
opposition for the widening of the functions of the Coun- |

cils, and the introduction of election for their member-

ship. The opposition in England as also the insistence
of the Government of India led to the Conservative
Government saving its face by avoiding the use of the
term © election ’ in the Act, but accepting an amendment
which gave the Governor-General in Council the power
to make rules and regulations which virtually introduced
elections.

Widening of their functions and its results. The
Indian Councils Act of 1892 widened the functions of the
legislatures in India and converted them into petty par-

liaments. " The members could ask questions and thus
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obtain any information which they desired from the exe-
cutive government. Of course. the Governor-General,
the Governors and Lieutenant-Governors could prevent
the asking of, and thus avoid, answering a question—even
the most innocent one—whenever they liked by asserting
that it was not in the public interest to do so. But the
rising tide of public criticism in the Indian press and on
the public platform compelled the Government to seek
for a means of stating its own version of events. To
answer such criticism by official communiques would
have enhanced, it was held, the prestige of the critics.
It now became possible to make public statements in
answer to questions asked in the Councils. But if the
Government intended to use it for their own publicity,
Indian members used this right to pick holes in the ad-
ministrative system by directing their arrows at its weak-
est spots. 'The financial accounts of the current year and
the budget of the next year were presented to the Coun-
cils. The members were permitted to make general
~ observations on the budget and make suggestions for
increasing or curtailing revenue or expenditure. The
Government thus got an opportunity of defending its
entire administration in the current year and unfolding
its plans of administration for the next year. The object
underlying the presentation of the budget was political—
to seek publicity for the governmental programme—
rather than financial. But the Indian members used
their opportunities for both purposes; for a general criti-

cism of the administration as also for making suggestions

about expenditure. They used the Councils for publicly
criticising the administration—which they had so far done
only on the public platforms or in the Indian press. They
thus secured publicity for their own views on British
administration in India. The finance member, and some-
times the head of the administration, wound up the
debate and occasionally made a begrudging concession in
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minor matters. The usual official attitude towards the

views expressed by Indian members was one of benevolent -

tolerance and arnused interest. The Indian politicians

were treated as amateur students of their country’s ad-

ministration whose views could not carry much weight
in the eyes of the professional administrators. To accept
a suggestion made publicly in the open Council spelt loss
of prestige. This was avoided by stoutly opposing the
suggestions when made, but sometimes adopting some of
them in the next year’s budget. Now that the functions
of the Councils were widened, they succeeded in attract-
ing the country’s best talent. The provincial Councils
were permitted to amend or repeal Acts of the Indian
Legislature with the previous approval of the Governor-
General

Expansion in membershxp The number of addl-
tional members in the Councils was increased. The
Indian Legislative Council was to have sixteen additional
members.  Of these six were officials and ten non-officials.
The provincial Legislatures of Madras, Bombay, Bengal
and the North-Western Province elected one representa-
tive each. When the Punjab was given a Council in
1897, its representative was added to these four, as well
as a representative of Burma when it acquired a Council.
Another member was elected by the Associated Cham-
bers of Commerce. Besides these sixteen additional mem-
bers, there were nine ex officio members: the Governor-
General, six ordinary members of the executive council,
the Commander—m-Chlef and the head of the province
in which the Council met, the Lieutenant-Governor of
Bengal or the Punjab. Thus the total number of mem-
bers when the Council met for legislative purposes was
twenty-five. At first five and later on seven of these
members were elected. Fifteen members were officials.
The rumber of the nominated non-official members varied
between five and three. As all official members attended
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as a matter of duty, the Government had a comfortable
majority in the House, all the more so because the Euro-
pean representative of the Associated Chambers of Com-
merce almost always voted with the Government. The
five nominated non-officials were usually selected to re-
present loyal and conservative opinion in the country.
They also usually supported the Government.

The Councils in Bombay, Madras and Bengal had
twenty additional members. Of these, nine were usually
officials, four nominated non-officials and seven elected.
The electing bodies here were the district boards and
municipalities grouped together into electoral colleges for
this purpose, the University and the Chamber of Com-
merce. The Council in the North-Western Province
(renamed in 1902 the United Provinces of Agra and
Oudh) consisted of fifteen members similarly divided. In
1897 Councils were set up in the Punjab and Burma. In
all these Councils the officials had a majority, thirteen
members out of twenty-four being public servants in
Bombay and Madras. The members held office for two
years though they could be re-elected and re-appointed.

A disclaimer.  In view of the claims made recently
that the British Government in India was always aiming
at training Indians in the art of self-government, it is
initeresting to record Lord Dufferin’s disclaimer: '

‘It might be concluded that we were contemplating
an approach, atall events as far as the provinces were con-
cerned, to English parliamentary government and an
English constitutional system. Such a conclusion would
be very. wide of the mark; it would be wrong to leave
Indian public opinion under so erroneous an impression. . .
India’s destinies have been confined to an alien race. All
that the Government hoped to do was, by associating
with them in the tasks of administration a considerable
number of selected and elected Indians from the edurcated
classes, to place themselves in contact with a larger
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surface of Indian opinion and thus to multiply the
channels by .which they would ascertain the wants and
the feelings of the various communities for whose welfare
they were responsible.’ :
If any doubts were left as to British intentions, they

" were easily removed by the scrupulous care which had

been taken to avoid the use of the word ‘election’ in
the Act. In law the ‘elected’ members were all
‘ nominated ’, though after taking into consideration
the recommendations of the bodies we have described.
These bodies met to make °©recommendations’ to
the Governor-General or the head of the Provincial
Government. The person the majority favoured was not
described as ‘elected’, but recommended for nomination.
Thus there was ° veiled election’ of the members. Only
once or twice were the recommendations sent back to
the recommending bodies for reconsideration. It was an
indirect election; the member of the Council was several
times removed from the citizens. At the municipal or
the district board elections the citizen voted for a mem-
ber. The member thus elected took part in the election
of the member of the local legislature along with other
non-official members, some of whom had been nominated

" by the Government. The non-official members of the

local legislature elected their representative to the supreme
legislative council. Of course, election by the British
commercial communities in Bengal, Bombay and Madras
through the Chambers of Commerce of which most
European firms were members could be said to be direct.
In Bengal the lagdlords were given a seat.

The new non-official members and their contri-
bution.. The new ‘sclected and elected ® members of
the Legislature who now came to the Council were cap-
able men of a very different calibre from the non-official
Indiapns* who had been hitherto nominated. Inspired by
English liberalism of the nineteenth century, the politi-

-
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cally awakened classes in India were not slow to see the
opportunity thus provided for taking a hand in the
government of their own country. The legislatures at-
tracted the best intellects of the country. The influence
that they exercised over the course of administration can-

not easily be gauged from the reports of the official pro-

ceedings alone. Considerations of prestige very often
stood in the way of the Government’s accepting their
advice publicly when it was offered. This would have
amounted to admitting that the Indians could teach their
British masters how to govern their own country. A
bureaucrat does not like making such admissions. It was
particularly so during the administration of Lord Curzon.
But Pherozshah, Mehta, Gopal Krishna Gokhale, and
Dinshaw Watcha could not be in any assembly without
influencing it by their mere presence. The Councils pro-
vided a training in utilizing new opportunities for pur-
poses other than those of their authors. They were used
as political forums where the advance guard of the Indian
national movement could have their say without let or
hindrance, “

~

CHAPTER XIII

THE NEW JUDICIARY
1858 1o 1919

The Indian High Court Act, 1861. When the
Government of India was transferred to the Crown, there
were two types of courts in India existing independently,
the royal courts and the Company’s courts. The disadvan-

tages of this ¢ dyarchy’ had long been apparent, but it!

had been difficult to bring about any successful reorgani-
zation so far. In 1861 an Indian High Courts Act was
passed by which High Courts were established at Bombay,
Madras and Calcutta in 1862, inheriting all the functions
of the Supreme Courts and the Saddar Diwani and

. Saddar Nizamat Adalats.

The jurisdiction of the Presidency High Courts.
The powers of the new courts were manifold. Like the
three Supreme Courts which they superseded, they exer-
cised original civil and criminal jurisdiction in the three
Presidency towns. All civil cases exceeding Rs.100 in

* value were tried in them. The serious criminal cases

which were elsewhere decided in the sessions courts were
in the Presidency towns decided by the High Courts.
European British subjects were tried in the High Courts
even for criminal offences committed outside the Presi-
dency towns. The courts granted probates and letters
of administration tq the successors at law of the deceased
on the application of the interested parties. The credi-

" tors of a defaulting debtor applied to them to have him

declared insolvent and his property distributed among

them. As matrimonial courts, they granted divorce to

Christians within their jurisdiction.
121

As Courts of Ad-
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miralty, they decided prize cases and awarded vessels
captured to appropriate parties.

They were also courts of appeal sitting in judgment
over all the civil and criminal courts under their juris-
diction. They entertained both appeals and references
from them in all cases.

They enjoyed extraordinary original jurisdiction in
civil and criminal matters. By consent of the parties or
on the application of the Advocate-General, or moved
otherwise, they could transfer any case, civil or criminal,
from the files of any other court under them. The High
Courts were, like the Supreme Courts before them,
Courts of Equity as well. Any aggrieved party could
ask for relief in equity under the usual forms of writs
common in England. Among other things, on an appli-

\ cation for a writ of kabeas corpus they determined the
)legality or otherwise of the detention of a citizen by
{ executive order alone.

The racial discrimination existing in the Supreme
Courts was perpetuated by providing that, though British
subjects could sue the executive in the High Courts,
Indians could not do so. :

The High Courts exercised the power of administrative
superintendence over the lower courts. With the appro-
val of the Government of India, in the case of the High
Court at Calcutta, and that of the local government in
the case of Bombay and Madras, they could make general
rules for regulating the procedure, calling for returns and
settling the judicial fees in the courts subordinate to them.
The rules made by them kept them in touch with the
speed of the judicial work done by the subordinate courts
and thus enabled them to make provision for a speedier
disposal of cases whenever they felt it necessary.

Their organization. Every High Court consisted of
a Chief Justice and fifteen other judges. They were ap-

" pointed by the Crown on the recommendation of the
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‘Secretary of State, who presumably consulted the Lord

Chancellor when appointing judges from the English
bar, and the Governor-General in the case of the rest.
At least one third of the judges were members of the
Civil Service. Another one third had to be taken from
the English bar. If a Chief Justice was absent or unable
to act, the Governor-General made an officiating appoint-
ment from among the other judges of the same High
Court. When an excess of work required it the Gover-
nor-General could appoint an additional temporary judge
to hold office for not more than two years. The Gover-
nor-General in Calcutta and the Governors of Bombay
and Madras in their own Presidencies could make an
officiating appointment if a vacancy occurred. The judges
held office during the pleasure of the Crown, but, under
rules made by the Secretary of State in Council, retired
on reaching the age of sixty. The Secretary of State in

. Council fixed the salaries of the judges at Rs.5,000 for

the Chief Justice and Rs.4,000 for other judges of the
court. He could vary their salaries but any reductions
made were to leave salaries of earlier appointments
unaffected. '

The judges of the High Court sat in single benches or

" in divisional courts consisting of two or more judges.

The Chief Justice constituted divisional courts and as-
signed work to the judges. Sometimes full benches of
three or more judges were constituted to try cases of
special legal importance. Judgment in a divisional court
was delivered by the majority or by the senior judge in
the case of a court consisting of two judges only.

The High Courts soon won reputation for independence

" and impartial justice. The appointment of the civilian

Jjudges was sometimes criticized on principle. The force
of this criticism had been conceded in the Act when it
provided that a civilian could not become a Chief Justice.
But as most of them came from the ranks of the District *
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and Sessions Judges, it was found that it did not impair
“the reputation or the status of the courts. As one third
of the posts could be filled at discretion, it became pos-
.. sible to appoint Indians with legal qualifications acquired
-in India to the various High Courts. Indian members of
- the Civil Service also found promotion to the High Court
' “easier than to the higher posts on the executive side.
‘  The codification of Law and Procedure. About
the time when the High Courts were being set up in
India the work of codification entrusted to the Law
Commissioners was coming to an end. The Indian
Penal Code and the Codes of the Civil and Criminal
Procedure were enacted by the Indian Legislature. They
helped in evolving order out of the legal chaos which had
formerly characterized Indian judicial administration.
In 1865 the Governor-General in Council was autho-
rized to alter the limits of the jurisdiction of the various

High Courts. The Act also extended the authority of

these courts by bringing Indian Christians, residing in
Indian states within their jurisdiction.
The High Courts in non-Presidency provinces.

A fourth High Court was set up at Allahabad in 1866 but -

without any original side, because Allahabad had had no

Supreme Court under the -Company. It was not an

Admiralty Court either, as Allahabad was not a port.
In other matters it was placed on the same footmg as the
older High Courts.

The Chief Courts. A cheaper appellate and supe-
rintending agency was provided for the newer provinces
by setting up a Chief Court in the Punjab in 1866 and
judicial commissioners’ courts in Sind, the Central Pro-
vinces, Oudh and Coorg. Their _]udges were appointed
by the local governments. Members of the Indian
or the English bar were seldom selected to fill these
posts, as the salaries were lower and not  attractive
* enough for successful lawyers. Appeals from these courts
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lay to the Privy Council. These courts did not enjoy
the same reputation for independence as the High Courts
did, as their members were supposed to be amenable to
executive influence in cases where the Government was
especially interested. The Punjab Chief Court was con- y
verted into a High Court in 1920, and a High Court!
was set up for Bihar and Orissa at Patna in 1912. :
Trial of European accused. Till 1872 Europeans !
outside the Presidency towns were tried only in the High
Courts. The result was, according to Sir John Strachey,
‘often a complete denial of justice’. When the Code
of Criminal Procedure was enacted in 1872, it was pro-

~vided that European British subjects should be tried for

minor offences by European Justices of the Peace or
European Sessions Judges. This made their trial possible

~at places nearer the scene of the occurrence and thus

facilitated the lodging of complaints and production of

. witnesses. Though the law smacked of racial discrimi-

nation, there was none at the time of enactments, as all
the Sessions Judges in 1872 were Europeans; the first
Indian having entered the Civil Service only in 1863.

'But as time passed, Indians appointed to the judicial ser-
_ vice became Sessions Judges.

This raised the question
whether an Indian Sessions Judge should be given the
right to try Europeans. An Indian Sessions Judge raised
the issue; the Government of India considered the matter

decided to settle the question of jurisdiction over
European British subjects in such a way ‘as to remove
from the code}® at once and completely, every judicial
disqualification which is based merely on race distinc-

. tion’. :The Governor-General in Council approved the

draft-of what came to be known as the Ilbert Bill; the
Secretary of State in Council, with a dissenting minority
of one, accepted it. But the threatened abolition of
racial d¥scrimination ‘provoked a storm of indignation

on the part of the European community in India’. The °

r
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bill, it was said, ‘ outraged the cherished conviction held
by every Englishman in India, from the highest to the
lowest, that he belongs to a race whom God had destined
to govern and subdue’. It attacked the theory of racial
superiority held by many Englishmen in India. Not
content with the constitutional means of protest open
to them, the Europeans in India chartered a ship, and
a conspiracy was set afoot for the purpose of securing the
person of the Governor-General and conveying him back
_to England as a prisoner. ‘ The controversy ended with
the virtual abandonment of the measure.” The power of
.Sessions Judges and district magistrates to try summarily
. cases involving European British subjects was taken away :

they could try them only with the help of a European

jury. Even then they could hear only cases in which the

highest punishment was imprisonment for six months and

a fine of Rs. 2,000. But European juries were not avail-

able in most of the district towns in the mofussil. Virtually, .

the Sessions Judges, Indians and Europeans alike, lost the
right, which European Sessions Judges had till then pos-
sessed, of trying Europeans. Even minor cases gravitated
to the High Court as before 1872, unless a Sessions Judge

happened to have been created a Justice of the Peace

during his earlier service in a Presidency town. As such,

he could try Europeans summarily. No Indians outside
.the Presidency towns were appointed Justices of the Peace.
‘ The emasculation of the bill through the opposition of
the European community in India was a valuable lesson
to the nationalist leaders. It showed what could be ac-
complished by organized agitation and thereby prepared

the way for the Indian National Congress.” The trial of _

Europeans accused of crime thus long remained a mockery.

They could mostly be tried before the High Court. The

high cost of taking witnesses and exhibits to these courts

constituted a denial of justice. The European juties were

" notorious for their fellow feelings for the European accused
- . \\\
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brought before them. Seldom was verdict of murder or
nianslaughter returned against a European accused of the
murder of an Indian. Lord Curzon had to be content
with disciplinary action against two European regiments
when a European soldier accused of murder was acquitted
by the jury.

Collector-sttrlct Magistrates. During the whole |
of this period the district magistrates all over India were/
also collectors. They were responmble for preserving law
and order in their districts and tried the accused consi-
dered by the police guilty of offences against public order.
In non-regulation provinces they were very often army
officers seconded for civil work. Almost every district
had a Sessions Judge who presided over the highest cri-
minal court in the district. He heard appeals against the .
decisions of the district magistrate as well. But rather
curiously he was not. the head of the magistracy in the

_district; he possessed no comprehensive power of superin-

tendence over the lower criminal courts. This was re-

. served for the collector-district magistrate. The separa-

tion of the judiciary from the executive was almost the
first demand for reform in British India. The district
magistrates—on account of their associaticn with the

‘police—were held to be prejudiced against the accused

in certain types of cases. As the head of the magistracy
they discussed their cases with the subordinate magistracy
and sometimes indicated the sentences they thought ne-
cessary. When the rising tide of nationalism brought
about clashes between the government and the educated
classes, the evils of the combination of the judicial and
executive functions in the same official became glaring.

"No attempt, however, was made to deal with them during

this period.
The subordinate judiciary. The subordinate judi-
ciary instlie provinces came to be divided into three

classes, the criminal courts, the revenue courts and the

4



128 A CONSTITUTIONAL HISTORY OF INDIA

civil courts. The revenue courts were all oﬁ‘icercd by
the executive officers who collected land revenue and also
decided cases arising out of its administration. Appeals
from the decisions of the collectors lay to the Commis-
sioners of Divisions. At the head there was either a
Board of Revenue or one or more financial commis-
sioners who finally decided all cases in appeal or revision.
They could frame important question of law and refer
them for decision to the High Court. The provincial
Legislatures were later authorised to extend the super-
vision and superintendence, and therefore the jurisdiction,
of the High Court, to the revenue courts as well.

The criminal courts were presided over by salaried and
honorary magistrates. Most of them performed other
administrative functions as well. Trials for more serious
crimes were held by the Sessions Judges stationed in most
of the districts. A trial before a Sessions Judge came

after committal proceedings before a magistrate at which |

the prosecution had to show that it had a prima facie case
against the accused. If a prima facie case could not be
established the accused was let off, otherwise he was com-
mitted to take his trial at the Sessions Court.

In a matter involving capital punishment the Sessions

Judge sent the case up to the High Court with his own -

recommendation. Capital sentences could only be in-
flicted when confirmed by a High Court.

The court of the Sessions Judge was a court of appeal
as well. It entertained appeals against the decision of
the lower magistracy including the first-class magistrates
and the district magistrates.

On the civil side there arose a series of courts. In

small towns there were subordinate judges, sometimes”

called Munsifs. Then there were sub-judges of higher

status who were authorized to hear suits of higher values. -

Appeals lay either to the senior subordinate judge or thc
district judge. -
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The civil Judges were appointed by the High Court.
The magistrates in the lower grade were almost entirely

" recruited by nomination. Members of the provincial

civil service were appointed either as a result of an exami
nation or drawn from various sources—competition, pro-
motion from among the members of the subordinate’
service and nomination,
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CHAPTER XIV
THE ADMINISTRATIVE SERVICES

. The British civil servants in India. The compctl-
} tive civil service established in 1854 remained the main
i instrument of government throughout this period. Its
members filled all offices of trust and responsibility in the
administration. A Parliamentary Act passed in 1861 con-
doned the appointment of non-covenanted civil servants
to some of these posts in the past, but laid down that in
'Bombay, Bengal and Madras only covenanted civilians
recruited in England were to hold them in future. Thus
_secretaries, deputy secretaries and under-secretaries in
the Government of India and the provincial governments
(in all except the technical departments of public works,

marine and the army), members of, and secretaries to, ‘

the boards of revenue, accountants-general commis-
sioners of customs, salt, excise and opium, opium agents,
district and sessions judges, additional and assistant
sessions judges, district, joint and assistant ' magistrates,
collectors and assistant collectors and commissioners of

revenue, were all to belong to the covenanted civil ser-

vice. Between them these posts accounted for all the
important administrative charges in the provinces and

at the centre. The Act abolished the rule of promotion

by seniority. In the non-regulation provinces covenanted
civil servants continued sharing these listed posts with the
officers of the army seconded for civil employment. In
1876 the list was extended to non-regulation provinces so
far as posts at the headquarters of the government were
concerned. Military officers, however, contmued"m the
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districts and even as commissioners of revenue in the
divisions.

Indianization of services. An Act of 1870 allowed
one sixth of the annual vacancies in the civil service to
be filled by nomination in India under rules approved
by the Secretary of State in Council. Satisfactory rules
for the purpose were not framed till 1879 when it was
laid down that one sixth of the vacancies existing in 1370
should be so filled. It was decided to ignore qualified
Indians "and recruit for these posts Eurasians, Anglo-
Indians and a very small fraction of Indians from the old
aristocratic classes. It was arguable that the scions of
the old aristocratic houses had been born to command,
but no such claim could be made on behalf of Eurasians
and Anglo-Indians. In actual practice the scheme broke
down, as the new entrants proved extremely unsatis-
factory. This naturally proved a balm to the service
interests who had been in one way or another opposing

. the implementing of the Act of 1870—so much so that

Lord Lytton had roundly accused the Indian Government
of bad faith, if not worse, in its professions of willingness
to introduce an Indian element into the administration.

The Public Service Commission of 1887. In 1887
a Public Service Commission was appointed to go into
the whole question and suggest ways and means of
carrying out thc objectives of the Act of '1870. As a
result of its report a separate provincial civil service was
set up. One sixth of the total posts in the civil service
were to be manned ultimately by civilians promoted from
among the provincial civil servants. The Government of
India and the Secretary of State in Council accepted the
recommendations of the Commi<sion, but when the time
for carrying them out came they again demonstrated that
they were opposed to the promotxon of Indians to the
highereposts in the civil service. It had been intended
tn nlace the persons so promoted among the civilians in
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one list so that seniority and promotion could thus be:

more logically decided. The new entrants, however,
figured in a separate category as statutory civilians as
against the covenanted civilians. Their salaries were
fixed at two thirds of the salary which the covenanted
civilians filling the same posts and doing the same work
were paid. To cap it all, promotions from the provincial
civil service into the statutory civil service came at the
end of a civil servant’s career. The result was that he
passed the rest of his days in the job to which he had been
promoted. Some provincial civil servants were, under
these rules, promoted to be district magistrates or district
and scssmns judges but seldom progressed beyond that.
Out of a total of 648 posts in the superior civil service in
1892, 108 should have been reserved for the statutory
civil servants; only 61 were so reserved at first. Later on
the new rules were so interpreted as to demand the
reservation of one sixth of the posts existing in 1892,

taking no notice of subsequent expansion in the adminis- .

' trative services. ,
Provincial civil servants. The provincial civil ser-
vices were filled by nomination and by a compctltlve
examination held under the rules framed by various gov-
ernments. Its members held some of the executive and
Jjudicial offices which had hitherto been held by the sub-

ordinate civil service, which till then had comprised all

civil servants from the clerks to the extra assistant-com-
missioners. 'The higher civil and judicial offices had so
far been held by men promoted from the ranks. They
had not always proved satisfactory. Now selection for
the provincial civil services was made separately. Those
~ selected were expected to perform executive and judicial
functions straightway after a short period of probation
instead of rising to those posts by painful promotion by
semorlty Thus it was possible to secure muche better
recruits. Out of these cxv1hans men of experience and
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proved ability were to be promoted to one sixth of the
posts usually held by the members of the civil services.
Indian civil servants. As said above, neither in the
matter of salaries nor in that of filling the topmost posts
did the new scheme prove very satisfactory. Indian pub-
lic opinion had been demanding the removal of the arti-

ficial barriers placed in the way of the entry of Indians

to the civil service. They demanded no favours. They
were willing to enter by the same rigid tests as those
applied to European members of the services. A fortunate
few had, despite all obstacles, found their way into the
civil service through the competitive examination held in
England, particularly after the institution of state
scholarships for h1ghe1 education by Lord Lawrence.

‘Official English « opmlon was agamst the entry of Indians

into the civil service through competition, mainly because
such recruits’ entered on. terms of equality, sometimes
defeating English competitors. Their presence in the ser-

' _vice was a blow to the doctrine of racial superiority which

most Englishmen in India cherished and which had made
them oppose the Ilbert Bill tooth and nail. Further,
their entrance raised the problem of how to keep the
higher posts in the hands of Europeans without recourse
to an open racial bar. Unlike the men promoted from
the provincial civil services, these direct entrants could
not be expected to mark time throughout their official
careers as district magistrates and collectors. Their

_ promotion in the normal course was likely to place them

in positions where they could issue orders to the junior
European members of the service—not a very cheerful
prospect for those juniors. It was this which made the
British Government stoutly oppose the demand for holqu
the examination for the civil service simultaneously in
India and England. Even when the House of Commons
passed «a-resolution recommending this course, both the
Governor-General in Council and the Secretary of State:
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in Council opposed it. The oflicial reason given was that

whereas the competition secured the best English candi-

dates for the service, it was not sure that it would also
secure the best Indian candidates. If the Government had
really believed in this proposition —so obviously difficult
to maintain, — it should have stopped the entry of
Indians to the civil service through the competitive exami-
nation in England! Oligarchic England, where till
recently promotion in the army had been purchased with
official approval and where patronage to fill vacant
offices had long been a cherished privilege of the politi-
cians, could not easily stomach the surprising fact that
successful Indian candidates did not always come from
the old feudal classes which the British in India had been
favouring. But they had often proved as good as, if not
better than, the European members of the services in the
task of administration.

The Aitchison Commission opposed the holdmg of
simultaneous examinations for the civil service in England
and India using the same tests and assessing the candidates
through the same set of examiners. It welcomed, how-
ever, ‘ the natives of India who underwent English train-
ing and showed the degree of enterprise, strength of
character and other qualities without which success could
scarcely be expected in the English examination’. But
it failed to demonstrate how a simultaneous examination
in India held under similar conditions would lower the
strength of character of the successful Indian candidates,

though it did not represent the same degree of enterprise, '

as they would not have to go to an ahen country to take
the examination. The Secretary of State’s despatch to
the Government of India on the recommendations of the
Commission gave the game away when it also based its
opposition on the ground that it would not be justifiable
to offer the Indians successful in the examinations held
in India the same salaries as were being given to English-

¥
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men. They could easily have been given lower salaries -
if this was the only reason standing in the way of these
simultaneous examinations.

Technical services. Meanwhile other services had
also come into being. The appointments to the Indian
Medical Service and the Indian Educational Service were
made in England, norimally from among British young
men fresh from the universities or hospitals. All the
higher appointments in the Medical Department, gov-
ernment colleges and administrative and inspection staff
in the Education Department, were reserved for these
services. The engineers were recruited from the Royal
Indian Engineering College at Cooper’s Hill, the gradu-
ates of the engineering colleges in India being mainly
confined to the lower posts. 'The Secretary of State made
nominations to the Indian Police Service. The Imperial
Forest Service, the Indian Agricultural Service and the
Indian Veterinary Services also remained closed to
Indians till almost the end of this period (1917).

Provincial branches of almost all these services were
formed in India after 1889. The Indians recruited to
the provincial services and Europeans joining t}‘1€
Imperial services very often started their carcers by dis-
charging the same functions. Even when this was so, a
member of the superior service received about twice the
salary that a member of the provincial service did. The
use of slightly different designations for the members of
the two services kept them apart. Provincial civil ser-
vants became gxtra assistant commissioners and doputy
collectors, whereas Indian. civil servants were assistant
commissioners and assistant collectors. Members of
the Indian Police Service started as assistant superin-
tendents, whereas members of the provincial services hold-
ing the same office were called deputy superintendents.

Here, if nowhere else, was racial discrimination seen

‘ . - - . . -
openly at work. The British belief in their divine mis-.
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sion to rule India could not find a place for the association
of Indians on any but inferior terms in this task.
. District administration. Every province was di-
vided into a number of districts. The detailed work of
administration on the spot came to be carried on through
. the agency of district officers known as Collectors in some
‘provinces and Deputy Commissioners in “others. ¢ The
Collector is the general controlling authority over all
departments in his district...... Hc is the real executive
chief and administrator of the tract of country committed
to him, and supreme over everyone and everything except
the proceedings of the courts of justice.” The office
emerged in the place of the Karori-Fojdars who had be-
come the'\administrative heads of the Sarkars, while
Mughal provincial governors were becoming independent
and foundmg dynastxes of their own. The British acqui-

¢ sition of power in Bengal was made easy when they took

"'into_their_own_ hands the. sole control of the 'Diwani

tlon of :evenue in the dlStrlCtS, British collectors were

appointed. When the British acquired other administra-

- tive functions nothing was more convement than to en-

trust these to the collectors. Lord Cornwallis separated

* the executive and judicial functions, but from motives of

economy Lord William Bentinck reverted to the pre-

. Cornwallis system. The collector was therefore left with-

out a serious rival in the district. As the functions of the
State grew, they all came to be discharged through him.
Thus in due course the collector became the repository
of all administrative power in the district.

His main function was to collect the land revenue and
preserve law and order in his district. At one time he
was almost the maid of all work in the district. But the

increased specialization required for the ever-expanding

functions of government produced at the district head-
-quarters a corps of officials in charge of its multifarious

| N

THE ADMINISTRATIVE SERVICES 137

activities. - The supcrmtendent of pohce was * his assistant
for police purposes * and acted as ¢ the head of the district

’ pohce force’, regulatmg its internal economy, maintain-

ing dlsc1phne in its ranks and securmg the regular and
punctual performance of its various preventive and exe-
cutive duties. The superintendent was assisted by a
deputy or an assistant superintendent at the district head-
quarters and a large number of inspectors and sub-
inspectors of police in charge of the local police stations.
Here all crimes were first reported and most of them in-
vestigated, warrants for cognizable offences issued and
served, births and deaths in rural areas recorded, acci-
dents reported, permission, where necessary, obtained for
public processions, and possible breaches of the peace
prevented. In big cities, the police controlled and re-
gulated traffic and enforced municipal by-laws.

The district was mainly a revenue unit and most of the
district staff under the deputy commissioner was engaged
in revenue work. The treasury officer regulated and

'superv1sed the receipts of and withdrawals from all the

treasuries in the district.. One or more revenue assistants
served as the immediate heads of the revenue work in
the areas under their charge. The recruitment, postings,
transfers and questions concerning discipline of the re-
venue staff passed through their hands to the collector,
as also the appointment of village headmen and other
functionaries. Through them correct records of rights
in land in the villages were maintained and the collection
of land revenug rendered easy.

The collector was also the district magistrate. He
had a corps of magistrates under him at the district and
tahsil (taluka) towns, to whom he distributed work. Most
of these acted in a dual capacity like him, hearing and
determining cases and performing administrative duties.

In his judicial capacity the district magistrate was under
the district and sessions judge of his district to whom-
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appeals against his own and his subordinates’ decisions
lay. The services of the magistrates were also used to
prevent serious breaches of the peace.

Outside the ranks of these officers the civil surgeon
acted as the chief medical officer in charge of dispensaries
and hospitals in the district, while the preventive side of
medical practice come to be organized under the district
medical officer of health. With the help of an establish-
ment maintained by the district local board he prevented
epidemics, made arrangements for vaccination and inocu-
lation, maintained a staff of trained midwives and nurses
in various centres, supervised the rural dispensaries and
subsidized medical practioners.

Most districts had an official of the agricultural depart-
ment, heading the staff maintained for the 1mprovement
of cattle dissemination of useful information on improved
methods of agriculture, distribution of seeds of good qua-
lity and making suggestions about taking up subsidiary
small scale industries.

The agricultural department was helped by the efforts '

of the co-operative societies: Their rapid spread neces-
sitated 2 net-work of officers for the supervision of their
work—assistant registrars and inspectors of the co-
operative department. They supervised the work of the
existing societies and exerted themselves in the spreading
of co-operative effort to new localities and new ventures
and acted as general welfare officers.

A district (or deputy) inspector of schools combined
administrative and inspecting duties. He was the ad-
ministrative head of the schools maintained by the
district local boards and inspected all schools, alone
or in company with the divisional inspector of schools,
in order to maintain the minimum standard of educational
efficiency. As the administrative head he outlined
and executed the policy of educational cxpansron in the-
*district. :
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The forest department maintained in most districts
an extra assistant commissioner, or assistant conservator
or a conservator. They administered the °national’
forests carrying out afforestation programmes. They
helped the private owners to prevent the denudation of
their lands by means of schemes of tree or grass plantation.

When schemes of irrigation by canal waters were car-
ried out, an executive engineer or a sub-divisional officer
was appointed to maintain the running canals and exe-
cute such projects as might lie in his charge. Roads and
buildings were built and maintained by a sub-divisional
officer responsible to an executive engineer in charge of
several districts. :

The .veterinary departments were established to look
after the health and welfare of domestic animals.

The collector acted as the connecting link in all pro-

_ vincial departments. The local representatives of specia-
list departments of course looked up to their own official
“superiors for technical guidance. But the collector has

his say in the district programme of all departments. He
co-ordinated their work. He was chairman of the dis-
trict board in the Punjab, but acted as the agent of the
provincial government in supervising the work of the
local bodies everywhere. He kept himself in touch with
the people by constant tours. He made recommenda-
tiors for filling nominated seats on local bodies, he re-
commended names for honorary magistrates, sub-regis- -
trarships and grants of jagirs, land, special pensions and
awards. He exercised a large amount of patronage in

his district.

The collectors were usually drawn from among the
members of the Indian Civil Service. Some, however,
held their posts on promotion from the Provincial Civil
Service sand in some provinces on being seconded from
the army,

»
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Except in Madras and the Central Provinces districts
were grouped in divisions under commissioners, who per-
formed certain specific functions in revenue matters and
supervised the work of the district boards and munici-
palities under them.

CHAPTER XV
THE MORLEY-MINTO REFORMS

Demand for further reforms. The turn of the
century saw India in the grip of a famine. Currency dif-
ficulties also caused great hardship. Lord Curzon’s ad-
ministration awoke the latent national consciousness of
Indians. It was one thing to be ruled by an alien race,
but it was quite another thing to be told persistently that
Indians knew nothing about the problems of their coun-
try, as Lord Curzon told them repeatedly. He loved to
move in mysterious ways. For him the Government of
India was an institution which could work smoothly only
when it was inspired by one man and supervised by one
man. There was little réom in his counsels even for his
usual official advisers, much less for Indian non-officials

" who were members of the various legislatures in India.

He flouted them; he publicly insulted them. The Indian
Universities Act seemed to make an attempt at officializing
the universities and thus drew the opposition of all edu-
cated classes against him. The partition of Bengal scemed
to be aimed at dlrmmshmg the influence of the pohtlcally

rity in both the new provinces.

terrorist’'movement came into being, allied with an older
similar movement in Maharashtra and Bombay. The
treatment of Indians in South Africa about this time fan-
ned the fire of political discontent in the country. The
feeling of national frustration drew food for reflection
from the Japanese success in the Russo-Japanese war.
The diyine dispensation which was supposed to have
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‘awakened classes in Bengal by reducing them to a mino- :
new It roused a mass agita- -
‘tion such as had never been seen in India before. A

e
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linked India and England together for India’s good came
to be doubted, as India was proved to be in an inferior
position as compared with Japan in spite of that link.
The British connection camein for criticism when it was

discovered that it failed to secure a fair deal to Indians

in another part of the British Empire. Why then be
content, people asked, with subordination to the British ?

The Muslims and nationalism. Lord Minto, who
succeeded Lord Curzon as the Governor-General, read
the signs of the times and decided to deprive Indian dis-
content of its main prop by bringing about political re-
forms. A committee of the executive council studied the
subject, and the Government of India sent a despatch
home embodyi ing its proposals. Meanwhile, Lord Mor-
ley, the radical d1sc1ple of Gladstone, had become the
Secretary of State in the Liberal Cabinet. He kept up
a continuous correspondence with the Governor-General
while the latter was still framing his proposals. The re-
sult was a remarkable correspondence of views between

the Secretary of State and the Governor-General on all -

matters except the communal representation of the
Muslims. Much as he seemed to advocate reforms, Lord
Minto distrusted Indian political opinion, even moderate
public opinion. To buttress the Raj under ithe new con-
ditions, he secured the presentation of an address to him
by the Muslims. Till about thirty years after the ‘Mutiny’
the Muslims had been suspect in the eyes of the British
Government. Naturally some of their leaders tried to
remove this distrust by proving that the British could
count on them as loyal supporters of their government.
The administration, faced with the rising tide of nationa-
lism, was on the look-out for probable supporters. The

Anglo-Oriental School had been founded at Aligarh under-

Government auspices to prepare a class of Muslim young
men who would remain true to the Raj and ceuld thus
"secure for themselves a position which had long: been

i
N
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denied to them by the British on account of their educa-
tional backwardness and supposed anti-British feelings.
It was easy to pull the strings, and before the final des-
patch was sent home, an address was presented to Lord
Minto reminding him of Muslim loyalty and claiming
special treatment for the Muslims.  As was then custom-
ary, the address presented to the Governor-General had

. to receive the general approval of his private secretary

before permission to present it was granted. . Naturally
the address was co-ordinated with the answer Lord Minto
was to give. Like the Aazhar which Akbar secured from
his obliging theologians, the address was secured to pro-
vide a jumping-off ground for the views which Lord Minto
had formulated on the subject. It was not the address
which brought forth the enunciation of the Government’s
views on the question, it was the views which procured
the address in order that Lord Minto should force the
hands of the Secretary’ of State in the matter. Lord
Minto promised not only separate communal represen-
tation to the Muslims, but also representation much in
excess of their population on account of ‘ their services
to the Empire’. A British officer writing to Lady Minto
declared that the Governor-General saved the Indian
Empire for the British that day by thus openly putting
a premium -on the pro-British attitude of the Muslims.
Could he have foreseen the future, the correspondent
mizht have viewed with less satisfaction the.prospect of
the partition of India to which this policy ultimately led
in 1947. Of course the additional representation granted

to the Muslims was at the expense of the non-Muslims, !
who were thus punished for demanding that India should
govern herself—for repeating after the British Prime °
Minister Campbell-Bannerman that good government '

was no substitute for self-government.
Benevelent despotism. Though Lord Morley de-
precated all attempts at finding even the sced of parlia<
, :
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Imentary government in the Indian Councils Act of 1909,
both in the Lords and in his despatch to the Government
of Indja, it may well be asked whether these denials were
N0t in the nature of attempts at recommending his pro-
Posals to audiences who would not have otherwise been
Teconciled to certain features of the Morley-Minto re-
forms, Tt would be insulting to Lord Morley’s radicalism

10 suppose that he had bolted the door against further -

advances in future. As the Montford report put it, ‘the
Morley-Minto reforms do constitute a step forward on a
Toad leading, at no distant period, to a stage at which
the question of responsible government was bound to
Crop up’. The constitutional autocracy that he set up
Was bound to find its autocratic side challenged by its
Constitutionalism, and an answer had to be found for that
- challenge. Autocracy was likely to go overboard.
.Subordinate Legislatures exercising wide func-
Uons. The Indian Councils Act of 1909 finally converted

the Councils, in their law-making capacity, into subordi- .

nate legislatures by enlarging their functions.” The bud-
8tt was now considered in two stages. There was a
general discussion which served the political purpose of
criticism of the administration on the one hand and its
defence on the other. Then followed the $ubmission of
resolutions thereon in the form of recommendations to
- the Governor-General which were inspired by financial
reasons. The member who asked a question was given

the right to ask a supplementary if he was not satisfied

with the reply. Of course the Government member
could refuse to answer the question on.the spot and
demand notice. The members were now allowed to
move resolutions in the form of recommendations to the

‘€xecutive, Thus, so far as their functions were concerned

the Councils only lacked the power of voting grants and
moving motions of no confidence to become fully fledged
 Parliaments. ‘ ‘
' hS

THE MORLEY-MINTO REFORMS 145

The composition. of the Councils. In their com-
position a great, stride forward was taken by providing
non-official majorities in all the provincial Councils and

"a majority of elected members in Bengal. As the Gov-

ernment of India was unitary, this arrangement did not
expose the administration to any danger. Any measure
which the provincial government could not secure, could
be easily enacted by the central Legislature, where a
majority of official members was maintained. The total
number of the additional members of the Councils was
increased and fixed at sixty at the centre, fifty in Madras,
Bombay and the United Provinces, thirty in the Punjab,
and twenty-five in the Central Provinces. East and West
Bengal were assigned fifty members each. But the re-
organization of the provinces in 1912 gave fifty members to
Bengal, fifty to Bihar and twenty-five members to Assam.
The number of additional pfficial members in these Coun-
cils could not exceed one half. The Lieutenant-Governor of

. the Punjab remained an ex-officio member of the Indian

Legislative Council when it met at Simla, the Chief
Commissioner of Delhi when it met at Delhi. The total
number of members, though so inadequate for such a
large population, was fixed by official convenience. Only
a limited number of officials could be conveniently spared
from their duties when the Legislatures were in session.
This fixed the total number, which was not to be much
more than double the officials available for a Legislature.
Besides the official nominated members the Councils were
to consist of non-official members, whose number did not
fall below one half of the total additional strength in any
Legislature. The members held office for three years.
For filling some of the seats of the non-official members,
the old process of using certain corporate bodies for elec-
tion was continued, but now without the subterfuge of
recomrhiéndation. Many of the bodies which had so far
enjoyed theright of recommending members were given the
’
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_power to elect them. Thusout of the sixty-nine members
who formed the Indian Legislative Council thirty-seven
were officials: the Governor-General, the six councillors,

the Commander-in-Chief and the Lieutenant-Governor of

the Punjab at Simla, and the Chief Commissioner of Delhi
at Delhi held office ex-officio; twenty-eight officials from
the Central Government and the provinces were nomi-
nated. Twenty-seven members were elected; eight by
landlords, one by the European Associated Chambers of
Commerce, another by the Indian Chambers of Com-
merce, seventeen members were elected by the non-official
members of the legislative councils of Bengal, Bihar,
Assam, the United Provinces, the Punjab, Bombay,
Madras and the Central Provinces. QOut of these seven-
teen members, five were elected by the Muslim members
and the rest by the nop-Muslims. At one election the
Muslim legislators elected six members and at the next
the Muslim landlords elected a representative of their

own. The Councils of Bombay, Madras, Bengal and the .

United Provinces elected two representatives from among
their non-Muslim legislators, those of the Punjab, Bihar,
Assam and the Central Provinces one each. Muslim
representatives were elected by the legislators of the

Punjab, Bengal, Assam, the United Provinces and Bihar. * '

When the Muslim landlords did not elect a representa-
tive, the Muslim legislators of Bombay did. The land-
lords paying land revenue above a certain figure met
in provincial electoral colleges to elect their represen-
tatives. ‘
In the provinces, the university senates, landlords, and
members of the district and municipal boards and cham-
~ bers of commerce elected members. Seats reserved for
Muslims were filled by them from among themselves.
The Legislative Councils at work. Despite Lord
- Morley’s protest, disqualifications were imposed on poli-

‘tical offenders. They could not offer themselves for elec-
' A
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tion. Power was, however, given to the heads of govern-
ments to remove these disqualifications.

These Councils were to meet under the rules of business
framed by the execcutive. The Governor-General and
the heads of provincial governments were ex-officio pre-
sidents of the Councils; the legislative departments acted
as the secretariat of the Legislatures. The ex-officio pre-
sidents of the Councils appointed vice-presidents to pre-
side in the Councils during their own absence. They
were ysually senior members of executive councils. The
heads of the governments could disallow the asking of a
question or moving of a resolution, even when it did not
offend against the rules, without assigning any reason
other than it was not in the public interest. A quorum
of fifteen was fixed for the Indian Legislative Council.

Changes in the Executive Government. The Act
raised the number of the members of the Executive Council
in Bombay, Bengal and 'Madras to four. It empowered

" the government to constitute an Executive Council for a

Lieutenant-Governor’s province as well.

Lord Morley appointed an Indian to the Executive
Council of the Governor-General, and two Indians to his
own Council. The first appointment was stoutly opposed
in many quarters in India and England and was thought
to be a revolutionary change making a definite breach
in the citadel of the white man’s supremacy in India/

The Morley-Minto Reforms at work. It was
claimed for the Morley-Minto Councils that they would
associate the people in a real and effective manner in

- the work not only of legislation but of actual day-to-day

administration. The moving of resolutions, the asking

of supplementaries and the discussion of the financial

statement were supposed to provide the opportunities for

this association, as also the appointment of Indians to the

Executive Councils. But the inherent defects of these re-

forms, and others that they acquired when thev started
[ 4



148 A CONSTITUTIONAL HISTORY OF INDIA

working, proved that ©they afforded no answér and

could afford no answer to the Indian political problem’.:

~ The Councll, it was discovered, had no real work to do.

It had been originally mtended that the official members

should be left free to vote on resolutions. This hope was
founded on the fact that the provincial representatives in
the Indian Councils had so far been free to voice their
views on the financial statement. - But the official block
became a Government party under the strictest of party
Whips. The official members could ask no qyestions
and move no resolutions. They could not even speak
unless the official Whip asked them to do so. Even when
a point of order was raised, they remained silent specta-

tors. The increase in the total number of the members .

and the presence of elected members were rendered use-
less by the fact that the Councils had a permanent majo-
rity of officials. The European elected members were,
in Indian eyes, as good as officials. The landlords and
the Muslims were admittedly there for their ¢ services to
the Empire’, and were bent upon improving the future of
/ their own classes by proving their loyalty still further.
Thus the Councils became impotent bodies met to register
the decrees of the executive. The debates lacked life. The
proceedings bore an air of unreality. What was still more
irritating to the Indian members was the Government’s
usual policy of letting the non-official members speak and
intervening in the debate at the end through the mem-
ber-in-charge, exhibiting an unconcern for the views of
the Indian members which left them smarting. The
Governments—Indian and provincial—showed scant re-
gard for the views of the Indian members on vital ques-
tions. They were accused of knowing Indian interests
and representing the Indian masses less than the British
officials did, mainly because they were not representatives
of the people. But if they did not represent the,people
at large, it was not their fault; the constltutlon was res-

AR
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'pons1ble It can be'emphatically asserted that if a means

of securing a direct popular vote had been devised during
this period, the very same members would have been
returned to the Legislatures. It cannot be doubted that
the members representing general constituencies repre-
sented the views, the feclings and the sentiments of the
politically conscious classes in India.

But if the formal records of these Councils at their task
do not bear witness to the work done by non-official |
members, it is because very often these members exer-:
cised a substantial influence when the Government was
still considering the final form in which to present its
legislative projects. ‘ Much of the most solid and useful
work was done in the seclusion of the Committee room.
But when the Indian members did take up a decided
attitude they were often able to carry their point.” ‘ The
Indian Court Fees Amendment Bill, The Indian Fac-
tories Bill, The Criminal Tribes Bill, The Indian Com-

. panies Bill—among others—were generally improved at

the instance of the non-official members.” Only five pri-
vate bills were passed into law in the eight years between
1910-1918. In the same period €168 resolutions were
moved; of these 24 were accepted by Government, 68
were withdrawn, and 76 were rejected ’.

The Morley-Minto Councils demonstrated the high
capacity of the non-official elected members for debate
and for presenting their case. More than that, they also
proved that given the opportunities, Indians could make
a positive and’ constructive contribution to the admini-
stration. Some of these Indian critics proved themselves,
in debate at least, better masters of the problems con-
fronting various departments of administration than the
official members in charge of those departments. If the
Indian members could not secure the acceptance by the
Goverfiment of their views they found the Councils splen-
did platforms for giving publicity to the opmlons held by
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; an awakened nationalism. And when they decided to
| give battle to the Government on questions on which they
{ felt strongly—as on the Rowlett Bill in 1919—they ex-
- hausted all the weapons in the armoury of a resolute
| opposition and fought every inch of their ground. They
. knew they could not often influence the course of execu-
i tive action, but they made speeches addressed to the
{ Indian public rather than to their fellow legislators. They

1 were bent on finding chinks in the official armour to the
_delight of the spectators. - _

But even as it was, the non-official members did exert
some influence on the course of administration. The
questions th{:y asked introduced a new spirit of sclf-
criticism -into the administration. In legislation their
best work was done in the privacy of the select committees
and the consultations to which some of them were invited
by some heads of administration. Even resolutions when
not accepted put the Government on the defensive. The

Indian members enjoyed the power of challenge and -

obstruction.

Inadequacy of Morley-Minto Reforms. The fail-
ure of the Morley-Minto reforms was due to several con-
tributory causes. The provincial Councils had not much
power over either the funds allotted to them or the course

. of administration, which remained centralized in the

hands of the Government of India. The absence of de~"

centralization deprived the provincial Councils of much
of their utility, Though Indians were appointed to the
Executive Councils there was no corresponding attempt
cither at creating racial equality in the services or at
throwing open other higher posts to Indians, to some of
which they were not promoted on account of the invisible
but effectual racial bar. The local bodies remained as
-officialized as ever, the worship of efficiency which Ripon
had decried twenty-five years earlier still imipeded
all progress to local self-government. In their own
! A
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country, Indians were not allowed to enter many places
even as guests. During his visit to India the Secretary
of State discovered that he could not take his Indian
members to certain clubs even when those clubs were
inviting him in his official capacity. As Mr. Montagu
regretfully noted in his Diary, even the boy scouts were
divided racially into mutually exclusive groups. Th‘e
Britishr domination of industria! interests in India conti-
nued.

*The Morley-Minto Constitutions ceased in the
brief period of ten years to satisfy the political hunger of
India. There was no general advance in local bodies, no
real setting free of provincial finances, no widespread ad-
mission of Indians in greater numbers into the public ser-
vices. The sphere in which the local councils could affect
the Government’s action, both in respect of finance and
administration, was closely circumscribed ’ by the autho-
rity of the Government of India.  The centralization of

" control limited the effectiveness of the councils. The
" non-official members were therefore driven to think more

of display than they might have otherwise done. All
this time the national consciousness and the desire for

political power were growing rapidly, and the councils *-

proved to be an insufficient safety valve.’
Taken all in all, the Government of India remained in-

H
)
H

elastic and antediluvian, as Mr. Montagu dubbed it in )

the House of Commons.
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CHAPTER XVI

THE. ROAD TO PARLIAMENTARY
GOVERNMENT
GOVERNMENT OF INDIA ACT, 1919

The First World War and its effects. When the
First World War started, the Indian public scene was
already on-fire with burning questions. Indian unrest—
the terrorist manifestation of the rising tide of nationalism
—had been fed on many grievances. The insults to
which Indians were being subjected in South Africa, the
denial of citizenship rights in Canada, and the repres-
sion which the Morley-Minto reforms had not been able
to lessen, were only some of the factors which not only
lent colour to the extremist view of British oppressxon

in India, but kept the ‘ moderates’ also far from recon-
ciled. The affirmation of moral values in the war, and
the emergence of the doctrine of self-determination,
deeply influenced Indian public opinion. If the war was
being fought to make the world safe for democracy, it
was hoped that it would at least put India on the road to
self-government. If self-determination was to be ap-
plied to the politically dormant Arabs in the Turkish
Empire, it was asserted it should be applied to Indians
as well. In December 1914, Mr. S. P. Sinha, as the

' President of the Indian National Congrcss asked for an
, enunciation of the goal of British policy in India.

The

\ British answer was to suspend the publication of, as well

as action on, the report of the Public Services Commis-

ision in 1915. Lord Willingdon in Bombay, however,

tned to secure from Mr. Gopal Krishna Gokhale an in-

dxcatmn of the rcforms which, if introduced just then,
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might satisfy Indian public opinion. The formation of
the Home Rule League by Mrs. Annie Besant and Lok-
manya Tilak was followed by the internment of the former.
and ineffectual security proceedings against the latter.
When Lord Chelmsford became Governor-General, he
formulated his Government’s opinion on reforms and sent
them to the Secretary of State. This inspired the ¢ Me-
morandum of the Nineteen,” a note on necessary reforms
at the centre and in the provinces by all the nineteen
clected Indian members of the Imperial Legislative Coun-
cil. This was followed by the formulation of the Con-
gress-League Scheme in December 1916 at a joint session
of the Indian National Congress and the Muslim League.

The Muslim  loyalty *, so convenient to the Government }

of Lord Minto, had been subjected to serious strain in |
the Turco-Italian war in 1911, the Balkan wars in 1912
and Turkey’s siding with Germany during the 1914-18 }

War.

The Congress, which had stoutly opposed the

| _ granting of weightage and separate representation to the

Muslims, now conceded both in return for Muslim League
support of the Indian demand for self~government. There

were terrorist activities afoot as well; the Ghadr move- .
ment in the Punjab and the I\amagatamaro incident in |

Bengal were but two of them.

Mesopotamia Commission Report. How long
the British Government might have ignored all these signs
of the times is uncertain. But the failure of the Meso-
potamia expedition in 1917 led to the appointment of
the Mesopotarnia Commission. It held that the failure
was due to the inherent defects in the government of India
as carried on in India and England. British public opi-
nion now discovered that widespread reforms were called
for in India if the war was to be won. In a crisis the
Government of India had been tried and found wanting
A clean departure from the past was urgently needed in
the interests of the British Empire itself.
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The Declaration of August 17, 1917. The result
was a declaration of British policy in India on August
17, 1917. It closed one chapter in the constitutional
history of India and opened another. Benevolent despot-
ism was now dead and gone. It was out of date in
Indian administration. The goal of British government
in India was now defined to be responsible government
within the British Empire. This goal had to be reached
by progressive stages. It was to be marked by increasing
association of Indians in every branch of the administra-
~ tion, and the gradual development of self-governing

institutions. Conservative opinion was reassured by the
assertion that Parliament’s responsibility for British ad-
ministration in India was not yet to be impaired, and
parliamentary sovereignty in India was not to be touched.

It was a revolutionary announcement. Indians were
to be trusted to govern their own country, though only
on a small scale as yet. All racial barriers were to be
thrown down in every branch of administration includ-
ing, obviously, the army. India’s right to Swaraj was
admitted. Despotism, however benevolent, was to give
place to constitutional government. It was true that
the pace of progress was to depend on the success of the
steps taken and the co-operation offered by Indians to
the British in their scheme of establishing responsible
government in India. But Indians had no doubts in
their minds about theig capacity to" work Tepresentative
" institutions. Nor was it necessary to deny co-operation
if the British were developing responsible government in
India. So all ifs and buts were ignored and the an-
nouncement was welcomed by almost all political parties
in India. '

The Montagu-Chelmsford survey of the Indian
constitutional problem. In order to implement the
declaration, Mr. Montagu, the Secretary of Stats, came
to India and went about touring the country along with

3
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the Governor-General in order to investigate the problem
on the spot. The Secretary of State held discussions with
the officials in India, most of whom were little disposed
either to favour the policy or to suggest how to implement
it. The Governor-General and the Secretary considered
the Congress-League Scheme, they examined the Memo-
randum of the Nineteen, they paid due attention to the
schemes adumbrated by some heads of provinces. The
Report of the Indian Constitutional Reforms in which
they announced their own scheme was based on the Duke
Memorandum which had in its turn been inspired by an
outline drawn by Mr. Lionel Curtis of the Round Table.
Sir Charles Duke was a member of the Secretary of
State’s Council. He had worked out the scheme out-
lined by Curtis in its application to Bengal. Mr. Montagu
was convinced that further advance must take a new road
and considered ¢ Dyarchy ’ to be the only solution to the
Indian problem. He won over Lord Chelmsford though

. only temporarily. He secured the  cordial support’ of

the Governor-General’s Council for the general policy of
the report. The India Council blessed it as containing,
‘ on the whole, the best measures to fulfil the policy an-
nounced in August, 1917°! It is interesting to record
that Mr. Montagu was very anxious to secure the sup-
port of Sir Sankaran Nair, the only Indian member of
the Governor-General’s Executive Council. Mr. Montagu
recorded in his Diarythat Sir Sankaran Nair believed that,
if the proposals fell short of Ais expectattons, he would
bring about a révolution in India! Mr. Montagu asserted
that Sir Sankaran Nair was capable of doing so. This
had a curious and fruitful sequel as we shall soon see.
The underlying principles of the Montagu-
Chelmsford proposals. The report enunciated four
principles. Characterizing the progress in the domain
of local $élf-government as almost non-existent, it declared
that local self-governing bodies, municipalities and dis-’
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trict boards, should become autonomous elected bodies
entirely fr ee from official interference.

Rcspo_nmblc‘ government here was to be complete. In
the provinces it was to be partial: one block of provincial
SUbJ§CtS was to be administered by Indian ministers res-
ponsible to Predominantly elected provincial Legislatures,
the rest of the administration was to be carried on, as
heretofore, by the Governor-in-council. At the centre,
popular representatives were denied responsibility but
were oﬁ.'ered Opportunities of greater influence and larger
association with the government. The parliamentary res-
Ponsibility of the Secretary of State was to remain intact
at law. He ‘was, however, to be directed to delegate
Tesponsibility to the governments in India in the fields
I which the foregoing changes in policy proved
succesful.

In embod)fing these principles in concrete proposals
much ingenuity was shown. Apart from the changes in
British India, the States were to be formed into a Ciamber
of Princes and placed in direct contact with the Govern-
. Mment of India. ' ‘

The Government of India Act,1919. The proposals
Were jmmediately published and thrown open to criticism.

ne curious result was that one of the authors of the
Scheme—Lord Chelmsford—became a violent opponent
of itg vital parts the moment Mr. Montagu’s back was
turned. But still more interesting is the fact that where
the overnment of India Bill introduced soon after de-
Parted from the proposals of the report, it accepted the
recommendations made by Sir Sankaran Nair in his

Otes of Dissent which were sent to the Secretary of

tate zlong with the Despatches on Reforms which the
majon'ty of the Goverflor-General in Council sent home.

JOint Select Committee of both Houses hearfl further
Vidence from F:ngland and Ir_ldia on .thc bill," and just
before the meeting of the Indian National Congress in
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December 1919, the Government of India Act became

Iaw. _
Its reception in India. The Act had a mixed re-

ception in India. The Congress boycotted the first elec-

tions held in 1921 but allowed the Swarajist branch of |

the party to contest the second elections held in 1923.
The Liberals welcomed this first instalment of self-
government in India in the hope that more would soon
follow. The British officials in India saw in this violent
break with the past a blasting of their hopes, and many
of them chose to retire on proportionate pensions rather
than serve in India under the new conditions.

The Government of India Act, 1919, came into effect
on April 1, 1921 and remained in force in the provincial
field till 1937. The Central Government was carried on
mainly under its provisions down to 1946. .

The changes in Home Government. In the
¢ Home > Government of India, the Act placed the major

'_portion of the Secretary of State’s salary on the British

estimates and thus undid an injustice dating from 1793.
It relieved the Secretary of State of his agency functions
so far as civil purchases, care of Indian students in Eng-
land, and publicity for Indian trade and industry were
concerned by transferring them to the newly created
High Commissioner for India, who took his instructions
from the Government of India and thus served Indian
interests rather than those of England. A fiscal conven-
tion laid down that when the Government of India and
the Indian Legislature agreed concerning fiscal policy,
the Secretary of State would not interfere. The conven-
tion allowed the levying of protective duties on British
imports into India but did not prevent the Government
of India’s accepting Imperial Preference at Ottawa, under
the Secretary of State’s inspiration, without consulting
the Indian Legislature. As will be seen from its phraseo-

logy it emancipated the Government of India, which
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could urge the views of the Legislature against the orders
or wishes of the Secretary of State. But it did not enable
the Indian Legislature to have the final say. Another
financial adjustment came soon after the passage of the
Act and lightened India’s military burden by cutting
down Indian payments to England for certain military
services. Provincial bills now ceased to be submitted to
the Secretary of State for approval before introduction
in the provincial Legislatures unless the Government of
India thought otherwise and sent him a bill concerning
the reserved departments,

Indian bills on imperial or military affairs, foreign rela-
tions, the rights of European British subjccts the law of
nationalization, public debt, customs, currency, shipping
and relations with Indian princes continued to be sub-
mitted to the Secretary of State for his previous approval.
Legislative proposals on other subjects did not require
this. The Secretary of State’s control over expenditure
was lessened by reducing the list of matters for which the
approval of the Secretary of State in Council was neces-
sary. The stoppage of recruitment by the Secretary of
State for certain transferred services in the provinces—
education, public works, roads and buildings for
example—further slackened his hold over provincial sub-
jects. In the administration of transferred subjects the
Secretary of State limited his interference to cases which
involved central subjects as well. On the reserved side
inter-provincial disputes, the interests of the Central
Government and the rights and privileges of the all-
India services came within his purview. As the Central
Government was not responsible to the Legislature, the
Secretary of State continued treating it as an agency
government, claiming that all important decisions which
he mlght have to defend in Parliament should receive his

_previous approval. This was a tall order; ths press,
"when interested, could report all decisions of the Govern-

3
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ment of.India in England and thus create interest in
them in Parliament leading to the Secrctary of Statc’s
calling for information. To avoid this the Government
of India continued to remain in constant touch with the
Secretary of State, supplying him with information as be-
fore and leaving it to him to interfere when he thought fit.

The India Council was reduced in importance.

. The number of its members was to vary between eight

and twelve, their tenure of office became five years, only
such persons with Indian experience of ten years could
be appointed as had left India not more than five years
ago. A significant pointer was the increase in the salary
of members to £1,500 a year with an overseas allowance
of £600 to Indian members. The Council could be
summoned whenever the Secretary of State thought fit
to do so. He was bound to consult it and be guided by
its majority decisions in ﬁnancml matters and service
questions only, but it was left to him whether or not to

. consult it in any other matter. It was no longer neces-

sary. to lay 21l despatches to and from the Government

of India before the Council. The acceptance of res-
ponsnblc government as the British goal in India reduced

the importance of these extraordinary advisers to the

Secretary of State. Their justification as supervisors of
the entire Indian administration diminished consider-

ably with the emergence of the political responsibility of
the authorities in India.

But the Secretary of State remained the ultimate re-
posxtory of power for India. He could revoke dyarchy
in a province and revert to benevolent despotism. The
transfer of subjects from the reserved to the transferred
list or vice versa required his approval. The Govern-
ment of India remained a subordinate department of the
British Government in all vital matters. He laid down
and carrfed out the foreign policy of the Government.

He was the final authority in all matters concerning de-’
»
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fence. He purchased all the military stores, he made
arrangements with the War Office for the ‘supply of
British officers for the Indian Army. He regulated the
pace of constitutional advance in India by conventions.
The superior services were all under his control. All
proposals for the admission of Indians in these services
waited upon his pleasure.

The Government of India.
ment no transfer of responsibility was intended. But
Indians were to be allowed greater influence. With this
end in view the number of Indians in the Governor-
General’s Executive Council was raised to three in a
Council of eight. In order to pave the way for parlia-

~~Mmentary govermment, a Public Services Commission was

|

i

i

" Governor-General, an independent Auditor-General as-.

set up to recruit public servants, at first for central ser-
g vices,

but later on for all—India services as well. In
placc of an Accountant-General, who had been, till now,

* a2 member of the Indian Civil Service appointed by the .

sumed charge of the work of auditing the accounts of
the central and provincial governments. He was ap-
pointed by the Secretary of State in Council and sub-

mitted his reports not to the Governor-General in Council

but to the Secretary of State and the central and provin-
cial Legislatures through their public accounts committee.

The executive powers of the Government of India were
defined anew by the rules made under the Act. A list of
central subjects was drawn up which were to be ad-
‘ministered by the Governor-General in Council. Besides
defence, foreign relations, customs, relations with the

Indian states, emigration, naturalization, shipping, navi- .

gation, railway, posts, telephones, telegraphs, currency
and exchange, copyright, patents, census and ecclesiastical
-department which were obviously matters for central ad-
_ministration, the Governor-General in Council “also ad-

" ministered sc1cnt1ﬁc surveys, civil and criminal law, pub-

In the Central Govern- .
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lic services, industries and commerce, opium} petroleum,
explosives, arms and ammunitions, research and cere-
monial. Any subject not specifically transferred to the
provinces was a central subject. As the division was the
work of the Governor-General in Council, he could vary
it and take charge of any subject. Besides these subjects
the Central Government administered several territories
directly, Delhi, Ajmer, British Baluchistan, Coorg and
the Andamans. The North-West Frontier remained
for several years its charge but was converted into a
Governor’s province in 1932.  The excluded tracts in the
various provinces were its responsibility, and as we have
seen elsewhere they cover a very large area scattered all
over British India. Its fourth function was to direct,
superintend and supervise the work of the provincial
governments.
reserved and the transferred subjects.  Its power of direc-
tion in reserved subjects remained unaltered, but in the
transferred subjects its direction was limited to problems
affecting public services, inter-provincial d1sputes and the
administration of central subjects.

"All these functions continued to be discharged by the
eight members forming the central executive under the
general direction and supervision of the Governor-Gene-
ral. He was given the power of dissohing the popular
Chamber of the Legislature before the expiry of its normal
term and could extend its life.  His power of issuing ordi-
nances remained, but he could now enact any law rejected
by the Indian Leglslature if he considered it essential in
the interests of British India. He could authorize expen-

_ diture on his own authority for any purpose if he thought

that it was necessary for the safety or tranqulhty of
Briush India. He divided the expenditure into votable and
non-votable items. The Governor-General' in Council

could réstore any cut in grants made by the Legis- |

lature.
»

Here a distinction was made between the

{
\
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The provincial government kept the centre informed of
all important matters even when they wer€ primarily
provincial. In the field of reserved departments, the
Government of India could dictate to the Governor-in-
Council but even the transferred half showed its readiness
to fall in with the policy of the centre. Instead of dictat-
ing policy here, it held conferences and consultative meet-
ings, organized central co-ordinating agencies and re-
search centres and thus continued playing an important
part in the direction of such affairs as agriculture, roads,
cotton and forest development.

The financial powers of the Government of India with
reference to, the provinces were reorganized under the
Act. For one thing, the financial resources of the centre
and the provincial governments were now separated.

. The provinces now received the entire income of the

departments which they administered as provincial sub-
jects. The centre retained income tax,”income from
customs, salt, opium, railway, posts, telegraphs, tele-
phones, currency profits, and tribute from Indian States.
To begin with, there was an excess of expenditure over
central income. This was made good by' ¢ provincial
contributions > paid by every province and assessed in
proportion to the additional revenues which every pro-
vince received under the new scheme. Provincial con-

tributions formed a source of constant friction between

the provinces and the centre till April 1027 when they
were abolished.

The Central Government retained the power of con-
trolling provincial borrowings in India. No new tax
could be proposed by a provincial government without
the previous sanction of the Governor-General in Council.
The Government of India distributed a part of its

balances to the provinces thus regulating their expendi-
ture.

It insisted that provmcxal balances should not fall
below figures specified in the case of every province.

. the Legislative Assembly and, the Council of State.
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Paymcnt of interest on provincial debts was made the
first charge on provincial revenues.

The central control over public services affected every .

department of the provincial government. Promotions
and appointments to selected posts could be brought
under review by the Central Government if any member

. of the service considered himself aggrieved by an order

of the provincial government. The centre’s control of
external affairs included the right to legislate in order to
secure the observance of any agreements with other coun-

tries even when such Ieglslatlon aﬂ'ected transferred sub-

jects.

The central bicameral Legislature. The oppor-
tunities for the association of Indians in the administration
and for their influencing it to a larger extent arose in the
new central Legislature. It now consisted of two Houses,
The
total number of members was raised to at least 140 in
the Legislative Assembly—which succeeded the old Im-

'penal chlslatwc Council—and was fixed at a maximum

of sixty for the second House, the Council of State. Out
of these at least one hundred were elected in the Legislative
Assembly and thirty four in the Council of State. Thus

" instead of the twenty-six elected non-officials being as-
sociated with the work of the Legislature, their number

was now raised to 134. This was a great advance.
Members were elected directly by the primary voters.
The franchise was high, for the Council of State inordi-
nately so. For 105 scats for the Assembly, one in 200
of the population--1,28,331 in a population of 240,000,0C0
—had the vote.

The new Legislatures carried over from the old Council

the theory of the representation of interests, racial, religi-
Muslims, the Sikhs in the Punjab and .

ous and functional.
other interests voted separately to clect their own represen-

But for the thirty-two seats of the
* Council of State, only 17,000 voters enjoyed the franchise. -



164 . A CONSTITUTIONAL HISTORY OF INDIA

tatives. Racial division found recognition in the seats
allotted to the Europeans and Anglo-Indians. Functional
Tepresentation was granted to landlords and business
magnates. The Montford Report had well brought out
the mcompat1b1hty of communal representanon with re-
presentative institutions, but had in the end not only
continued the separate and weighted representation to
the Muslims in the provinccs where they were in a mino-
rity, but had introduced it for the first time in the Punjab
and Bengal where they were in a majority. Its authors
extended it to the Sikhs, Anglo-Indians and Europeans
‘as well.  The carving of India into 145 units would have
certainly . created big constituencies, but the communal
representatlon made the constituencies still more
immense. The thirty-four constituencies of the Council
of State were still larger. The Council was admittedly

drawn from elements which were supposed to be more -

conservative; the 17,000 voters included men with very

high property and income qualifications along with a_
sprinkling of members of the old Legislatures and presi-

dents of district and municipal boards.
Members of the Assembly remained in office for threc
years; the Council of State was renewed partially every

year though a member held his seat for five years. The °

‘ Governor-General could dissolve either of the Houses

H
|
¥

" asking of supplementary questions was now extended to °

{ 1sooner and could extend their term of life.

The Assembly
elected in 1936 was dissolved in 1946.

Widening of its functions. All this increased the
number of Indians associated with the administration.
The enlargement of functions of the Legislature added to
the occasions when they could be so associated. The

the whole House, the expenditure of the Central Govern-
ment was now submitted to the Assembly in the form of
grants: some were subject to its vote, others were

"open for discussion in it, and some could not even be
: .

3

_ ment of its legislative proposals.
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discussed, much less voted upon. Resolutions required
long previous notice; discussion of questions of urgent
public importance was facilitated in the form of motions
for adjournment of the House. Short notice questions.
could also be asked on similar occasions.

Its competence. In the making of laws, the powers
of the Indian Legislature were not modified. It could
make laws for all British Indians in British India and
elsewhere in the world, for European British subjects and
foreigners in the whole of India. It continued making
laws for all persons, courts, places and things in British
India. But besides the old requirement that the previous
sanction of the Governor-General be obtained before in-
troducing any measure concerning Indian revenues, pub-
lic debts, army, foreign relations, relation with Indian
States and religious beliefs, it was now required that the
Governor-General’s sanction be obtained before introduc-
ing bills regulating a provincial subject, repealing or

.amending a local Act and repealing or amending an Act

or Ordinance made by the Governor-General. Once a
bill received the assent of the Governor-General no ques-
tion could be raised about its validity in any court of law.

The certification of bills. Both Houses of Legisla-

" ture were predominantly elected, the Assembly over-

whelmingly so. There was every chance that the Gov-
ernment might fail to secure the passage of legislation
which it felt essential in the interests of British Indm As
its responsibility to. the Secretary of State and Parliament
for Indian administration remained undiluted, it was felt
necessary that due provision should exist for the enact-
The Governor-General °
was thus given the power to * certify > that the passage of
a particular bill was essential, whereupon even if it was |
rejected by one or both Houses of Legislature, it would.
become law. Certified Acts were ordinarily subject to .
His Majesty’s assent but could be brought into operation -
. ,



168 A CONSTITUTIONAL HISTORY OF INDIA

Voting of the grants for supplies. A part of the
budget was now actually voted, though the Governor-
General in Council could restore any demand voted down
or any cut made in the demands for grants. Whereas
the entire budget had been open for discussion till now,
under the new rules the Assembly was not allowed to
discuss, except on the special direction of the Governor-
General, the major portion of the budget concerning
interest charges, defence, foreign policy, all-India ser-
vices, the executive council, ecclesiastical department,
and relations with the Indian States. But the policy of the
Government in most of these departments continued to
be. discussed| by the members on the demand for the
central secretariat. The budget was first presented to
the Assembly by the Finance Member with a speech
which was both financial and political. After not less
than a week a general discussion on the budget started
and went on for about seven days allotted for the pur-
pose by the Governor-General. This over, the voting of
grants began. The final budget was published under
the authority of the Governor-General and,, besides the
non-votable items, it included the cuts restored by the

Council and the expenditure authorized by the Governor- - °

General along with the moneys voted by the Assembly.
Two statutory committees were set up: a Standing
Finance Committee of fourteen members to consider all
new votable expenditure and another Public Accounts
Committee of eleven members to consider the report of
the Auditor-General on the expenditure incurred. All
the members of the Standing Finance Committee were

elected whereas three members of the Public Accounts -

Committee were nominated. Both committees met under
the chairmanship of the Finance Member.
Advisory committees. Other committegs were,
- from time to time, appointed to advise such departments
. ! :

B
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as Emigration, Railways and Roads. Sometimes advi-

sory councils and committees were set up consisting not
only of members of the Legislature but of other non-
officials as well.

The second Chamber., The Council of State had a
majority of official members and was, even in i.ts. t_alected
element, very conservative. A few Indian politicians (?f
advanced views found their way into it, but otherwise 1t
remained a dull body of honourable members who took
their political functions lightly and were usually content
to follow the Government lead in most matters. It
shared all the legislative functions with the As_sernbly
except those connected with the votir.lg of supplies and
scrutiny of expenditure. The financial statement was,
however, also presented to the Council, and it cou.ld dis-
cuss the expenditure of the current year and the‘ estimates
of the next year in theif financial and administrative
aspects in the general discussions that followed at least a

. week after the presentation of the statement.

Several methods of resolving differences of opinion
between the two Houses had been suggested. Not one
of them was tried during this period because whenever
the Council of State and the Legislative . Assembly

* differed, the Council had the support of the Government.

On its defeat in the Legislative Assembly, the Govern-

" ment certified the measure in the form in which it desired

its enactment and reintroduced it in the Assembly. Ifit
was again defeated it was introduced in the certified form
in the Council of State. When the Council passed the
measure in a form different from that in which it had

‘been passed by the Assembly, it was not necessary to do

anything to resolve the difference. -

The Indian Legislative Assembly at wor.k.
Through its select committees on various measures, its
standing’committees associated with some departme.nts,‘
the incessant volley of questions it addressed to various

7 °* )
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members of the executive, and its readiness to discuss on
motions for adjournment important questions of urgent
public importance as they arose, the Assembly faithfully
reflected Indian political opinion and kept the Govern-
ment on the defensive. It raised other questions by
means of resolutions which, even when opposed by the
Government at the moment and sometimes defeated in
the Chamber, focussed attention on important problems
engaging public attention. It secured, for example, the
abolition of excise duties on cotton, the adoption of dis-
criminatory protection for Indian industries, the forma-
tion of an Indian volunteer force, the abolition or modi-
fication of  repressive laws ’°, the repeal of the old Press
- Act, and the abolition of racial distinctions, and, true to
English traditions, it used its financial power both for the
ventilation and redress of grievances and for suggesting
economies in government. Much was sometimes made
in Government circles of the political use of its financial

power. But the Assembly would not have been true to .

its English origins if it had failed to use the power of the’
purse for the purpose of ventilating grievances and trying
to run the administration in its own way. It was thus
that the English constitution had grown from precedent
to precedent. It was sometimes said that the executive
was not responsible to the Legislature under the Act.
But the Act could not stand in the way of the executive’s
accepting the advice of the Legislature. It was un-
natural to expect that a predominantly elected Indian
Legislative Assembly would not reflect Indian opinion
simply because to do so would bring it into conflict with
British public opinion as viewed by the Governor-General
in Council. Lo
The Governor-General in Council. The increasing
association of Indians was effected in the executive coun-
cil of the Governor-General. Three of its eight thembers
‘were henceforth Indians. The law member could now
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also be chosen from the Indian bar, from among advo-
cates of at least ten years’ standing. The required
experience at the English bar was also .ra1sed to ten years
instead of five as previously. The Indian members were
now drawn not only from public life bl.lt also from the
permanent civil services, both provincial ade cer_ltral.
The old requirement that at least three of the six ordinary
members, barring the two ex-officio members (the Com-
mander-in-Chief and the Governor-General)f shm_lld have
served the Crown for at least ten years remained in .force.
Naturally Indian opinion was more voc:cxlly heard in the
Council, and it became a little more difficult to oppose
the views of an Indian member determined to carry out
his own policy in his department. .

It is necessary to add that the members continued to
be officials appointed to preside over their own depart-
ments under the all-seeing eyes of the Governor-General
meeting occasionally to’ discuss questiczn's of general
policy. The setting up of the Indo-British telephone

" system furthered the practice of direct consultation be-

tween the Governor-General and the Secretary of State.
This tended to ignore the Council. The emergence of
questions of  high policy ’, which were really matters for
the British Government to decide, further reduced th.c
status of the members. But in the administration of their
departments the members held their own, angl h.ere the
increased Indian membership resulted in bringing the
administration closer to Indian public opinion.

At the centre the position was rather difficult. Most
of what was said of the Morley-Minto Councils in the
provincizl domain now applied to the Central Govern-
ment. But there was this difference. Whereas the'Mor-
ley-Minto Councils formed a blind alley, there was now
the pleasant prospect of ‘responsible government bexond.

Provincial governments. It was in the provinces
that popular government on a small scale was tried:
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Before this could be done, several preliminary steps had
to be taken. Devolution of powers to the provinces had
to _be: extended and put on a sure footing. Instead of the
existing iielegation of authority by the Central Govern-
ment to its provincial agents, a list of provincial subjects
was prepared by the Governor-General in Council and
promulgated after it had been approved by the Secretary
of Sta.te in Council. The Central Government surrend-
ered.lts' general authority in provincial matters to the
provincial government. The provincial subjects were
further subdivided into reserved and transferred subjects.
As we have seen above, the right of interference enjoyed
by the Secretary of State in Council and the Governor-
General in Council in the transferred subjects was very
much restricted. The reserved departments were subject
to the direction, control and supervision of the Governor-
Gcnera..l in Council as well as the Sccretary of State in
Council. The division of provincial subjects was based
on the relation of the Legislature to the executive. The
tr.ansf?rred departments were run in accordance with the
direction of the provincial councils by the Governor with
the ‘advice of ministers appointed by him to hold office
dl{n_ng his pleasure. The reserved subjects were ad-
ministered by the Governor-in-Council. :
Pro'vincial legislative councils. The provincial
councils to which the control of the transferred subjects
was entrusted were considerably enlarged. The Act laid
down that the number of members would vary from at
least 53 in Assam to at least 125 in Bengal. In practice
the number varied from 140 in Bengal to 53 in Assam.
Out of the total strength not less than 709, were elected
and not more than 209, were officials. The rest were
nf)anatcd non-officials. The following table shows the
dlstrx.bution of the members of various categories in the
provinces. :
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Province xfgfrflt)eeis Officials xll\ocx,]rfzgiactii(lis Grand Total
Madras . 98 11 23 132
Bombay 86 19 9 114
Bengal 114 16 10 140
United Prov. 100 17 6 123
Punjab ) 71 15 8 94
Bihar & Orissa 76 15 12 . 103
Central Prov. 55 10 8 73
Assam 39 7 7 53
North-West Fron-

tier Province 39 7 7 53

Direct election of members. Thesc 678 elected
members were elected directly by primary voters. Most
of the constituencies were general, i.e. they represented
the people at large. But the universities, trading corpo-
rations and landlords were represented by special con-
stituencies consisting of the registered graduates, the
chambers of commerce or other mercantile associations,
and landlords paying a vety large amount as land revenue.

Provincial franchise. The voters in special consti-

_tuencies had double votes. They exercised their fran-

chise in the general constituencies as well. General con-
stituencies were further divided into urban and rural.
These again were of two classes. Exclusive communal
electorates were set up for Muslims, Sikhs in the Punjab,

" Indian Christians in Madras, Europeans in Madras,

Bombay, Bengal, the United Provinces and Bihar and
for Anglo-Indians in Madras and Bengal. The inclusive

constituencies returned members belonging to other than .

these communities by an electorate composed of the
population in general except the classes otherwise pro-
vided for. Even in the ‘inclusive’ constituencies seats
were reserved, twenty-nine for non-Brahmins in Madras

"“and eight for Marathas in Bombay. The Montford

scheme condemned the weighted and separate represen-
tation of Muslims in the provinces where they were in a
minority’as destructive of that feeling of nationality on

which alone representative government could be based.
[ ]
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But in view of the Lucknow pact between the Muslim
League .and .thc Congress it recommended its extension
to the Sikhs in the Punjab. The joint select committee
however, extended separate representation of the Muslimg
to the Punjab and Bengal where they were in a majority
arfd where there could be no question of their not being
fairly represented. The rules made under the Govern.
me‘nt of India Act, 1919 extended the vicious principle
of communal representation ’ by separate electorates to
Indian Christians, Anglo-Indians and Europeans, and
graflted to these classes representation much in exc’ess of
t!lcu' population and voting strength, The Indian Chris-
tians, who formed 32 per cent of the population and
1'8 per cent of the total voting strength, were given
93 per cent of the total elected seats in Madras. The
Anglo-Indians, whose numbers nowhere exceeded
*05 per cent of the population; were given seats which
represented from 1 per cent of the total seats in Madras
to 21 per cent in Bengal, and the Europeans, whose
population varied from +02 per cent to 2 per cent, were

given from 11 per cent to 53 per cent of the represen-

tation.
: .

CHAPTER XVII
DYARCHY IN OPERATION

Dyarchy in provincial governments. On April 1,
1921 dyarchy was introduced in the Punjab, the United
Provinces, Bihar, Bengal, Assam, Madras, Bombay, and
the Central Provinces. In 1932, the North-West :
Frontier Province became a Governor’s province and
thus joined the ranks of the older provinces. All these .
nine provinces were governed under the Government of °
India Act, 1919 till April, 1937. But ‘ dyarchy’ ceased
to function in the Central Provinces from 1924 to 1926 -
and in Bengal from 1924 to 1927 and again for some
months in 1929. During the sixteen years that lay be-
tween dyarchy and provincial autonomy, dyarchy
changed its form several times mostly because its work-

- ing depended on men and very little on institutions. The

provisions of the Government of India Act were expected
to be supplemented by conventions which had been re-
commended. The Report of the Joint Select Committee
and the Instrument of Instructions to the Governors had
suggested certain conventions the adoption of which
might have made its working less irksome. But very few
Governors believed in dyarchy as a workable system of
administration and fewer capable Indians could be dis-
covered willing enough to run the transferred half of the
Government under what seemed to them to be its galling
restrictions.and humiliating assumptions.

Reserved subjects. The Governor in Council was
responsible for finance, land revenue, famine relief, jus-
tice, police, pensions, criminal tribes, printing presses,
newspapers, books, irrigation and waterways, mines, fac-

175
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t(?ries, electricity, gas, boilers, labour welfare, industrial
disputes, motor vehicles, minor ports, excluded areas and
public services. The Governor decided the topics that
were placed before the weekly meetings of the Executive
Council, fixed its time, presided at its deliberations
recorded its decisions and saw that they were carried outi
The Council consisted of from two to four members.
Every member was put in charge of a department and
settled all minor questions arising therein if he agreed
with the proposals put forward by his secretary. All
matters of major importance, all questions of disagree-
ments between a member and a secretary, projects
of legislation, questions 'concerning public services,
differences of opinion between various departments, and
despatches to the Government of India or the Secretary
of State, were placed before the Council. The decisions
were taken by a majority of members present. The
Governor had a casting vote in the case of a tie. Ifin
the opinion of the Governor the interests of the province
demanded it, he could override the decision of the majo-
rity of his Council. The majority knew it and seldom
gave a Governor the chance of exercising this power.,

/r Transferred subjects. On the transferred side, the
ministers advised the Governor with respect to educa-
tion, libraries, museums, local self-government, medical
relief, public health and sanitation, agriculture, co-ope-
rative societies, veterinary department, fisheries, forests
(in Bombay only), public works, excise, registration of
deeds, vital statistics, industries, weights and measures,
prevention of adulteration, regulation of betting, pre-
vention of cruelty to animals, control of public enter-
tainments and religious and charitable endowments. On
this side, the ministers had no corporate existence. The
law did not require meetings of all the ministers together
to take decisions on all transferred subjects. The Gov-.
ernor dealt with each minister individually. The minister

3]
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ould issue orders on minor matters if he agreed with his
ecretary. All cases of disagreement between the two .
vere decided by the Governor. Orders on the trans-
crred side were in the name of the individual ministries,
vhereas all orders of the Governor-in-Council were issued
n behalf of that body over the signature of the depart-
nental secretary. '

The Governor and provincial administration.
[he secretaries of all departments met the Governor
wvery week and discussed their particular problems with
iim. They also supplied the Governor with a weekly
-eport on the progress of work in their departments.
These reports were compiled by the secretaries themselves,
‘he members and the ministers being supplied with copies
after the originals had been submitted to the Governor.

Transferred versus reserved departments. On
matters of common concern, particularly on the alloca-
tion of the revenues of the province, there was joint con-
sultation between the reserved and the transferred halves
of the government. The Governor presided over these
meetings, and if the two halves of the government could
not agree, he decided the amount of revenues to be spent
by each side. As finance fell within the reserved half of
the government, the ministers had to submit all their
proposals for appropriation of revenues to the Governor-
in-Council in the finance department long before the
final allocation of revenues took place. Thus the Gover-
nor-in-Council came to these conferences forewarned
about the demands made by the ministers, whereas the
ministers knew nothing of the proposed expenditure in
the reserved departments when they came to the joint
meetings. They therefore felt that they were not fairly
treated by the finance department. All the transferred
departments except the excise were spending departments
as well vas ‘nation building’ departments. Ministers
often claimed that more money was needed for the’

L]
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expansion of the activities of these departments. The

. finance department usually suggested higher taxation with-
out at the same time conceding that all the receipts from
mcreased new taxation would be earmarked for the use
of the transferred departments if the ministers shouldered
the responsibility for such an unpopular policy.

It was claimed by some official witnesses before the
Muddiman Commitice that joint meetings were not
always confined to matters of financial concern. In some
provinces—in Madras for example—joint meetings of
both halves of the government were the rule rather than
the exception, as both the ministers and the Indian exe-
cutive councillors insisted on this and were supported by
the Governor. But in most other provinces joint meetings
and consultations were usually held when the reserved
departments felt it necessary to carry the ministers with

- them in their measures. Some of the ministers declared-
that even in such cases all the official papers previously
circulated to members of the Council were not made
available to them. /

Public servants serving in the transferred departments
were under the control of the Governor-in-Council. The
difficulties of the ministers were aggravated by the fact
that they seldom had secretaries dealing with their sub-
jects alone. The ministers were assigned © portfolios ’
made up of items from various departments of the pro-
vincial secretariat. Seldom had a minister a secretary
whose entire work was supervised by the minister. In
most of the provinces a minister dealt with several sec-
retaries, not one of whom would feel himself responsible
to the minister for his work. The direct access to the

‘G(.)v_ernor ) which the secretaries enjoyed placed the
_jministers in an invidious position, which was made all
w ithe worse because they had to secure the support of the

EGovcrnor before they could overrule their sccretaries.
“ For their local representatives, several transferred depart--
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ments had to depend on officials who were working
mainly in the reserved half. The work in the excise,
registration, vital statistics, weights and measures, pre-
vention of adulteration and of cruelty to animals, control
of gambling and betting, religious and charitable endow-
ments, and local self-government departments was
carried on by the district administration. The collectors
also claimed an all supervisory brief in other departments
like .education, public works, agriculture, medical relief
and public health, veterinary relief, and co-operative
credit societies. Thus even when the ministers had
specialized agencies of their own, the public servants
forming these departments discovered that it was usually
more profitable to keep on the soft side of the collectors
than to obey all the orders of the ministers they served.
Discipline was thus undermined, as public servants had
no reason to fear the powers of the ministers or entertain
hopes of betterment by winning their favour. All post-

. ings, transfers, promotions, demotions and disciplinary

orders about public servants were made by the reserved
half and ultimately by the Governor.

Ministers and public servants. The publicstate-
ments of ministers and retired civil servants, as well as
official memoranda, tend to make us believe that the
relations between the ministers and the civil servants ser-
ving under them were very cordial. Such statements were
bound to take that form. Few civil servants entertained
any doubts after 1927 about the progress of India towards
self-government® It would have been foolish for them
to parade their difficulties, if any, with the ministers. The
ministers could not well be expected to make a public

" exhibition of themselves by declaring before official com-

mittees and commissions that, while in office, they had

not been able to control their subordinates. The pages

of the chtemporary press, the proceedings of provincial,

legislatures, the achievements (or want thereof) of the
[ ]
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various ministers provide an eloquent testimony to the
antipathy of the members of the all-India services in the
carrying out of the ministerial policies and their failure
in providing inspiration to ministers.

The Governor’s place in administration. The
Governor was thus the pivot of provincial administration.

-He could take any action he liked in the reserved depart-

ments in the interests of the province. On the transferred
side he could issue orders on his own when he felt that
there was ‘adequate reason’ for action to be taken
‘ otherwise than in accordance with the advice of the
ministers’. He allocated the provincial revenues between
the two halves, He gave an immediate decision in the
case of a disagreement between the two halves as to which
side should deal with a question in dispute. He ordered
transfers and postings of the members of the provincial
and imperial services and decided, subject to ultimate
appeal to the Secretary of State in Council, all questions

involving any action against members of the two sets of .

services. Further, if the administration of the transferred
subjects through ministers became impossible, he could
temporarily take it into his own hands subject to the
approval of the Secretary of State. He made recom-
mendations for the conferment of honours. He was res-
ponsible for the administration of the excluded areas in
his province and was specially charged with the care of
the backward tracts.

The Governor appointed ministers to hold office
during his pleasure. He recommended names for appoint-
ment as members of the Executive Council and judges of
the High Court. His recommendations usually carried

weight in the appointment of the non-service members of

the Council or judges of the High Court.
The provincial legislature consisted of members nomi-

nated by the Governor and elected under the rules. The
nominated members could form not more than twenty
B - 3

. vote.

was under the Governor-in-Council.
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per cent of the total membership. Not more than six-
teen per cent of the total could be officials. In actual
practice, when the Simon Commission reported, the per-
centage of nominated members was much smaller, as
shown by the following figures.

> o
— 3 o < =
E & = ¢ B B & <
Total number of 140 114 132 73 125 123 o4 53
members -
Nominated 26 .28 3% 18 23 27 23 14
members }
Nominated offi- 16 19 11 15 17 15 15 7

cial members

The Joint Select Committee had recommended that
except for the executive councillors all official members
should be free to vote as they liked.  This was disregarded.
The official block voted as the Governor instructed it to
Care was taken to see that only such non-officials
were nominated as would follow the official whip. Thus
the Governor had a large number of votes at his
disposal.

The conduct of elections to the provincial legislatures
The preparation of
electoral rolls, the calling for nomination of candidates,
the scrutiny of the nomination papers, the selection of
polling stations, the appointment of presiding and polling
officers, were carried on by the reserved half. It was
the Governor who summoned the Legislature, prorogued
its sessions, dissolved it before the expiry of three years
or prolonged its life for a year longer. He entertained

“election petitions, appointed commissioners to enquire

into disputed elections and issued orders after taking into
consideration their reports.

The Gowernor appointed the first presxdent of the
Leglslature and filled any subsequent vacancies during
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the first four years. The Legislative Council thereafter
elected its own president, subject to the approval of
the Governor.

The Governor was no longer a member of the Legis-
lature, but the first standing orders were made by the
Governor-in-Council and subsequent alterations in them
required the Governor’s approval. _

~ After being passed by the Legislative Council all bills
were placed before him for his consideration. He could
%{ill a measure by refusing his assent to it, he could return
it for reconsideration by the Legislative Council, he could
rescrve it for the consideration of the Governor-General,
or assent to it. His assent was vital to its promulgation
as law. If he thought any law necessary for the tran-
quillity, safety, and in the public interest of the province,
he could promulgate it as an Act even if the Council
had rejected it or introduced amendments not acceptable
to him. Similarly he could stop further proceedings on

any measure if he came to the conclusion that such pro- .

ceedings would be harmful to the public interest of the
province. ‘
The Governor fixed the amount of expenditure to be
incurred on non-votable items excluded by the Act from
a vote of the Legislature. If the Legislature refused a
grant for any item of the budget for the reserved depart-
ment or cut it down, the Governor restored the cut and
authorized the expenditure in question. On the trans-
ferred side, he could flout a vote of the Legislature by
authorizing expenditure for carrying on the administra-
tion of the province to the extent of the moneys voted for
the subject or subjects in the previous year’s budget.
Thus nothing could happen in a province in opposition
to the Governor. He did not always resort to the exer-
cise of his legal powers. The very fact that he had the
. ultimate power to act affected others in their€ourse ‘of
action. When, as in Bengal and the Central Pr9vinces,

.
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legislative majorities exercised their legal powers to wreck
dyarchy, the Governors thwarted them by throttling
dyarchy and establishing gubernatorial autocracy in their
provinces.
Ministers’ limitations. The position of the minis-
ters was thus not very happy. Appointed by the Gover- .
“nor to hold office during his pleasure, a minister could °
remain in office in the absence of party backing, only so
long as the Governor gave him his support. ‘There was
no Council of Ministers where the ministers could meet
to devise joint action. Most of the Governors encouraged
their ministers to stand aloof from one another. This
naturally promoted intrigues and even the public display
of differences among ministers. A minister could push
no question to the extreme and back his opinion with
popular support in and outside the Legislature. The
official block which a Governor controlled enabled him
to defy any minister however popular his programme.
- No Governor experienced any difficulty in finding new
ministers if and when his attitude drove those in office
to resignation. In Bengal the Governor was able to per-
saade a minister to remain in office even when his salary
had been refused by the Legislature. The lack of political
parties and existence of communal blocks enabled the
Governor to be the government-making organ in the
province. The ministers some time had to depend on
the Governor’s good offices in making some of their pub-
lic servants carry out their policy wholeheartedly. The
evil practice whereby some of the ministers were per-
suaded to change into executive councillors who were
. not responsible to the Council made it possible for the
Governors to win the allegiance of those ministers. Again
the ministers had to depend on the Governor in enforcing
discipline among their public servants, who could easily
flout, if ndt their orders, at least their known wishes. In.
securing much-needed funds from the provincial revenues
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or balances, the ministers loocked to the Governor to
help them in the discharge of their duties.

Some unforeseen results. Most of these things
might have been avoided but for the fact that power had
passed for the first time into Indian hands. As Indians
were not responsible for the entire government of the
country, it was difficult to divide on political issues con-
cerning education, excise, medical relief or local self-
government. The lust for the exercise of newly
acquired power found expression in the formation of new
and the strengthening of old communal parties, or parties
that were really communal under a thin disguise. So far
loyalty to the rulers had paid since the days when power
began to pass into the hands of Indians. New communal
parties made much of their dependence on, and therefore
loyalty towards, the British rulers of India. The belief
that the transfer of power from British hands would take
. a considerable time led to manoceuvering for positions in

- alliance with the British. As the administration of the -
transferred subjects in most of the provinces proved, there
was not much difference of opinion among politically
intelligent people as to how these departments were to be
run. * Political cleavage was another name for communal -
cleavage. The one political organization in the country
was busy with the bigger problem of securing the early
transfer of power from British into Indian bands. The
Conservative party’s long tenure of office in Britain
gave reason for alarm as to the ultimate goal of British
policy in India. Thus the politically conscious classes
were busy fighting for the recognition of India’s right to

Dominion status, whereas the pressure groups in the. .

country were exclusively interested in gaining ¢ commu-
nal > advantages for themselves. :
Provincial Legislatures. The provincial Legislatures
'now became nerve centres of the administration. Both
sides of the government were anxious to enlist the sup-

) .
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port of the Legislature for their policy if not always to
secure a mandate from it. As we have seen above, at
least 80 per cent of the Legislature consisted of elected
members. But they were not all returned by territorial
constituencies. The following table will show the com-
position of the Council in the various provinces.
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1. Total number of
elected members - 98 8 114 90 71 76 55 39

2. Number of General
Constituencies 65 46 46 60 20 48 4l 21

2a. Seats notreserved 37 39 46 60 20 48 41 21
2b. Reserved scats 28 7 .. .-

3. Muwslim seats .. 13 27 39 29 32 11 7 12
4. AngloIndianseats 1 e 2 . . . .. ..
5. European seats .. 1 2 5 1 . 1
6. Indian Christian ; .

seats .. 5
7. Sikh seats o e . .. .. 12 ..
8. Special functional .

seats ... 13 11 22 10 7 9 7 6

9, Nominated seats 34 28 26 23 23 27 18 14
10. Total membership 132" 114 140 113 94 103 73 53

As a result of this distribution of seats, nominated mem-
bers and elected members from pressure groups combined
together in most provinces formed a clear majority. The
non-reserved territorial seats numbered 37 out of 132 in
Madras, 39 out of 114 in Bombay, 46 out of 140 in Ben-
gal, 20 out of 94 in the Punjab, 48 out of 103 in Bihar,
60 out of 113 in the United Provinces, 41 out of 73 in
the Central Provinces, 21 out of 53 in Assam. Thus the
representatives of general non-reserved constituencies
were in a majority in the United Provinces and the
Centra} Provinces alone. Further it is unreasonable to
father al. this division on the Lucknow Pact of 1916
between lthe Congress and the Muslim League. The
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Pact made no separate provision for Sikhs, Europeans,
Anglo-Indians and Indian Christians. Nor did it allow
the special constituencies the place they occupied in the
Ac_t. The fissiparous tendencies of the Act favoured the
rise of pressure groups rather than political parties.
Elections. Members were elected by single-member
constituencies. Nominations of candidates were received
by a specified date advertised well in advance. On the
due date nominations were scrutinized by officers ap-
pointed by the provincial government. Appeal lay against
thcir.decisions through an election petition filed after the
election wasover. A candidate had to be of sound mind,
s?Ivent, with po criminal record. The last disqualifica-
tion could be'removed by the Governor on a petition
bc'aforc the filing of the nomination papers. Every can-
didate was proposed by one voter and seconded by an-
other. He had to deposit a security as a sign of his good
faith in setking election. In territorial constituencies the
candidate had to be a resident of the constituency in
most of the provinces. A date or dates for polling were.
fixed. Every constituency was divided into several poll-
ing districts. A voter could vote at his own polling station
alone. His identity could be challenged by the agents
of the candidate when he received his ballot paper from
the polling officers. The voter passed into the room re-
served for balloting where the presiding officer sat with
the ballot box before him. Here the voter marked his
ball.ot paper and dropped it into the ballot box. Various
devices were used to make it possible for an illiterate
voter to recognize his candidate. Some voters asked the
presiding officers to mark their ballot papers for them;
when complied with this destroyed the secrecy of the
ballot. '
When closing time came, the ballot boxes werg sealed
and deposited in a safe place. A day was app6inted for
counting votes.  This took place in the presence of agents
‘ L
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of the candidates who sometimes secured a recount if the
difference in votes was very small. The result of the
counting was declared immediately, but a member did
not become a member of the Legislative Assembly
(M.L.A.) till his name was published in the official
gazette of the province.

The election over, the candidates submitted their
account of expenses. Failure to do so within a fixed time
disqualified a candidate for five years. The maximum
total expenses were laid down, as also the various items

~ on which money could be lawfully spent and the amount

of money assigned for each item.

Wrong decisions given by the scrutinizing officers, or
the use of unfair means and resort to corrupt practices
by a candidate, would lead to an election petition and
eventual punishment by the Governor. To invcke any
deity on a candidate’s behalf or to threaten a rival with
religious penalties was an ‘unfair practice. The treating

. of voters was a corrupt practice. To bring voters to the

polling station in hired taxis or buses was a corrupt prac-
tice, but to give them a free ride in a private taxi or bus
was permissible. ‘

The voters and their representatives. The fran-
chise was low for a population first permitted to exercise
its vote. But the division of constituencies into special
and general, and the fragmentation of a general cqn-
stitu=ncy into communal enclaves, retarded rather than
favoured the political education of the voters. All sorts
of appeals werexmade to voters which had nothing to do
with provincial administration. Constituencies were
usually large and were made all the more unwieldy be-

" cause of their subdivision into so many communities.
The ties between the voter and his favoured candidate
were not always close, nor very often political.

Meeti)gs of the Legislatures. The Governor sums

' moned a new legislature to meet at the time and place
.
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specified in the notification. The members present took
the oath of allegiance to the Crown. In the first Council
and the first sitting of the second Council, they dispersed
after the swearing-in ceremony to meet again later on
They then met to elect the President (after 1925) and tht;
De]:?uty President. The President announced a panel of
chaxrmep, one of whom presided in the absence of both
the Presx.dent and the Deputy President. The salary of
t}‘le tn(()ini)mat(eid President was fixed by the Governor; the
elected President and D i id salari
e fived by e Councﬂ.cpljty Presxdent were paid salaries
T_he presiding officer controlled the proceedings of the
Legxslatur¢. ,The President—and in his absence the
Deputy President—exercised his functions in and outside
the It?gxslative Chamber and even when the Chamber was
not 1n session. The House acted under the standing
orders made by the Governor and Rules of Business
~ framed by itself. The presiding officer interpreted these
f’ulgs and was helped in the discharge of his functions by
points of order’ raised by members. These drew his
attention to an alleged infringement of the rules of pro-
cedure by a member or a non-member. The presiding
officer sometimes left the decision to the judgment of the
Housc; or deferred judgment by asking for time to con-
SId.er it, %\:Iost Councils had secretaries of their own, ap-
pointed with the approval of the President. Serge;nts—
at-A.rms were appointed in some - Councils to help the
President in maintaining order. No member could ad-
dres§ the Chamber unless called upon to do so by the
Premdent: The member in possession of the House ad-
dressed his remarks ostensibly to the President, who called
a speaker to order if he found him offending against the
rulcs. or the conventions of the House. As soon as the
President rose from his seat, the member addressing the
{iousc. sat down, only resuming his speech wherz'the pre-
sidential interlude was over. Members enjoyel freedom

]
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of speech in the House, but this did not cover a full report
of their speeches in non-official publications.

The legislators at work. Members of the House
performed several important functions. They subjected
the administration of the province to scrutiny by asking
questions and following them up by supplementaries.
These were not confined to the member originally asking
a question: any other member of the House who felt
dissatisfied with the original answer could pursue the
matter by supplementaries. Questions were confined to
eliciting factual information only. Usually a fortnight’s
notice was required for a question in order to enable the
Government to collect information in reply. But by
previous arrangement with the executive councillor or
the minister-in-charge of a department, short notice
questions were admitted. !

The existing right of moving resolutions was now sup-
plemented by the right to move motions for the adjourn-

_ment of the house to discuss urgent questions of public

importance. The moving of resolutions, like the asking
of questions, required previous notice. But whereas’ all
questions asked wer¢ usually answered in the daily hour

_allotted to them, non-official resolutions could be dis-

cussed only on the days set apart for such business by the
Governor. Thus many of the resolutions tabled were
sure of lapsing for want of time. The precedence in dis-
cussing resolutions was determined by ballot. There
could be no hope, therefore, that a new resolution would
be given time far discussion at short notice. Important
questions were sure to arise when the House was in ses-
sion. In accordance with the English method such ques-

tions were discussed as motions for the adjournment of

the business of the House, Notice of such a motion was

handed in to the secretary of the Legislature immediately

after the-drmination of the question hour. The Presi-

dent then \%ad the motion aloud to the House if he found
L]
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it admissible. This depended on the urgency of the ques-
tion raised, judged by the fact whether the notice had
been given as soon as the member got information about
the matter. Only questions of public importance could
be admitted. No motion could be admitted on a ques-
tion which had been raised by a resolution already ad-
mitted. A motion could be refused by the President if
he found that the matter could be raised early enough in
discussion on the budget, supplementary estimates, or
e€xcess grants. A motion for adjournment interrupted
the regular agenda of the House. The President usually
took up such a motion at 4 p.M. on the day on which
notice'was given. The discussion lasted only two hoirs
after the expiry of which the House adjourned if the
motion had been carried. Otherwise the motion stood
talked out. A motion for adjournment was usually
tabled in order to discuss a sin of omission or commission
of the administration. If the mover was satisfied by the
explanation given by the Government, he would with-
draw it. If he was not satisfied, he could move a closure
of the debate before the expiry of two hours and force a
division. An adverse vote on a question arising in a
transferred department would be takén as a vote of no
confidence in the minister in charge of the subject.

Another method of subjecting the conduct of a minister
to scrutiny was by a straightforward vote of censure of
his policy or of the Legislature’s want of confidence in his
conduct of the administration. Such motions were not
.necessarily taken the same day. If passed by the Legisla-
ture, they could bring about the resignation or dismissal
of the minister-concerned. '

The Legislature made laws on subjects entrusted to its
care. All measures received three readings in the House.
The first reading was concerned with the general princi-

, ples of the proposed piece of legislation. Wh#t this dis-
cussion on its general policy was over, the nfeasure was
i - )
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either circulated in order to test public opinion, or en-
trusted to a select committee for detailed consideration.
The minister or the councillor in whose department the
bill fell usually presided over this committee. The re-
port of the select committee was.thcn presented to the
house, and the measure was considered claus_e by clause
by the whole House. In its ﬁn'al form the bill was once
again subjected to general criticism and read a third time.

The House also considered and granted votes for grants
out of provincial revenues. The entire budget was sub-
mitted to the House. Expenditure on transferred depart-
ments was considered separately from that to be-incurred
in the reserved departments. The sala'ries of the Gov-
ernor, members of the Executive Coun‘cﬂs, civil servants
belonging to the imperial services, and judges of .the High
Court were not subject to the vote of the Council. I?ebt
charges or reconversion charges as well as expenditure
the amount of which was fixed otherwise by law were non-
votable. The Governor could, however, allow discussion

" on non-votable items except his own salary and allow-

ances and the salaries and allowances of the judges of the
the High Court. The amount necessary for non'-vota}:)le
items was fixed by the Governor. During the dlsc1ussxon
of grants on votable items members could move token or
substantial cuts. Token cuts were moved in order to dis-
cuss the policy of the administration covered by the

- grant. Substantial cuts proposed measures of economy
i

or sometimes votes of censure on the conduct of the
Government. Following English parliamentary usage,
the members could not move that the grant to any
department be raised except through a motion for a token
- cut indicating that they intended to suggest that more
money be spent for the purpose specified. The Cf)u'ncﬂs
usually considered with favour the demands of ministers
for enhanced grants. Members would very often.ta_blcl
token cuts\urging higher expenditure on nation building
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departments. Every increase on the reserved side was
keenly scrutinized and very often came in for consider-
able criticism.

All cuts in demands for grants for transferred depart-
ments were accepted by the transferred departments. But
when in the Central Provinces and Bengal the Legislatures
threw out the entire provision for transferred departments
as a sign of their dissatisfaction with the existing consti-
tution, the Governors made prov ision for ‘the carrying
on of the prov1nc1al government ’ by restoring cuts so as
to allow provxsxon for various departments at the level
at which it was in the previous year. It would have been
better if the Governor had at once assumed temporary
responsibility for the administration of these departments
and then made provisions for them. If the transfer of

_these subjects had been revoked immediately, the Gover-
nor-in-Council would have become responsible for them
and all cuts could have been restored.

All the necessary legislation for transferred departments
during these sixteen years was enacted by the provincial
Legislatures. In one or two cases, bills passed by the
Councils were not assented to by the Governors who
sometimes reserved them for the assent of the Governor-
General. Here again the Legislatures were more sympa-
thetic towards. the projects of the ministers. Keen cri-
ticism was expressed, however, when separate communal
electorates were introduced in local bodies, first in the
Punjab and then elsewhere. Similarly the reservation of
places for qualified candidates for the provincial services
evoked considerable heat. The measures sponsored by
the reserved half, particularly when they impinged on
the liberty of the press, platform or speech, were subjected
to much hostile criticism and had on occasion to be
issued as central enactments or even as Ordmancvs of the

Governor-General. ‘
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Responsibility of ministers to elected members.
It was in their control of the appointment of ministers
that the legislatures signally failed. Early in their his-
tory, a minister in the Punjab did not resign when a
Rent Control Bill sponsored by him was thrown out by
the Legislature. In the United Provinces the Legisla-
ture which had supported one set of ministers extended
its support to their successors when the former resigned
after a disagreement with the Governor. Even when
the party complexion did not change at election, the
Governor’s new nominees secured as much support as
his previous ministers. This allowed the growth of a
feeling that ministers really held office during the pleasure
of the Governor. Only once was a nominee of a Gover-
nor driven to resignation, and this only when he had
been convicted of unfair and corrupt practices by the
election tribunal and disqualified for five years for mem-
bership of the Legislature.

The work in cormmmittees. Much useful work was
‘done by the members in influencing governmental policy
in the select committees and the standing committees.
Of the latter, the Public Accounts Committee considered
the report of the Accountant-General on the appropria-
‘tion of revenues and expenditure for the province. It
met under the presidency of the finance minister, but
served a very useful purpose by subjecting offending
heads of department to public examination. It intro-
duced salutary methods of account-keeping in many
provinces.

The working of dyarchical government. It would
thus be wrong to hold that dyarchy brought no constitu-

. tional progress. It effected a radical changein the concep-

tion of the provincial government which was very distaste-
ful to older bureaucrats. For the first time citizens at large '
were givea the right to vote.  Besides the ultimate selection
ofa membe:‘)of the Legislature, the elections now provided

]
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a recognized method of political education when the can-
dxdatf:s canvassed popular support by discussing political
questions—hitherto reserved for consideration by the
bureaucrats only—with the humblest of the voters.
T.ho:ugh there was a high property qualification for pro-
vincial voters, in some provinces the franchise was ex-
tended t(_> a large number of men and women some of
whqm did not possess the right to vote for the local
bodies. The legislatures were very much enlarged, in
n"nost cases they were quadrupled: Four-fifths of the en-
tire membership were now elected. In composition and
a}tIPOSphere, the new provincial legislatures were distinctly
akm. to Parliament rather than to the committees of
oﬁima}s buttressed by some non-officials that the old
councils had been. From the very beginning every coun-
cil had a secretary and a deputy president of its own.
AftC}' four years every council was presided over by a
president .Clected by the members. This emancipated
tl}e §ounc1ls from their complete dependence on the pro-
vincial administration. The rules of business though ap-
proved by the Governor werc now made by the legis-
latures themselves and usually followed the parliamentary
model. The ministers and members of the statutory finance

committees and the public accounts committees had access -

to official secrets which hitherto had been jealously
guarded. The advisory committees which were attached
to some departments in several provinces had similar
opportunities in their departments. The ministers now
shouldered the responsibility for the policy their depart-
ments followed and issued orders to the seniormost white
bureaucrats serving under them. In the transferred
departments the recruitment of non-Indian civil servants
gradually but progressively came to an end. Before
dyarchy came to a belated end, most of the heads of
transferred departments were Indians in almest all the
provinces. The presence of Indian ministers' as the poli-
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tical heads of several important departments naturally
accelerated the pace of the Indianization of the imperial
services. No longer could a senior Indian civilian spend
21l his life as a district officer with a short spell in charge
of a division towards the end of his career. The nature
of the provincial government now changed materially.
Unlike the foreign bureaucracy, Indian ministers were
not afraid of touching the pitch of social evils for fear it
might defile them. Several creditable pieces of social
legislation were undertaken which the foreign rulers of
the country had avoided in their reluctance to interfere
with established customs and beliefs. :

But above all, the working of the provincial govern-
ments during these sixteen years dissipated a much
cherished illusion. No one could talk glibly of the doubt-
ful value of introducing western democratic institutions
too rapidly in India in 1929, much less in 1935. * Indians
had made as good parliamentarians as the British in the

_seventeenth century under similar circumstances. If

Dass and Raghavendra Rao strained the letter of the law
and claimed rights and privileges which the Government
of India Act had not granted to the ministers or the
legislatures, they were no worse than the Hampdens and

" Wentworths, Walpoles and Pitts in English history.

Indians followed their British masters to the extent of
inventing such myths and fictions as suited their purposes.

i



CHAPTER XVIII

ADMINISTRATIVE AND CONSTITUTIONAL
REFORMS
1918 to 1937

Administrative reforms. The twenty years between
1918 and 1937 saw many an advance which though not
always clothed in statutory forms had great constitutional
importance. ; It will be best to study them together in
this chapter,

Resolutien on Local Self-Government, 1918. While
Mr. Montagu was still in India, the Government of India
issued a-Resolution on Local Self-Government in 1918.
Lord Ripon had proclaimed that he was prepared to
sacrifice administrative efficiency to political education.
So little had, however, been done to translate his dream
into a reality that Mr. Montagu had declared that ¢ of
local self-government in the English sense there is none °.
The Resolution read like a paraphrase of Ripon’s bold

promise of 1882. It suggested an elected majority on all

boards, the replacement of official chairmen by elected
non-officials in municipalities, and where possible, in
rural boards, the lowering of the franchise and represen-
tation of minorities by nomination. It proposed that
experts be nominated where necessary for discussion and
advice without the power of voting. The orbit of official
control, it was suggested, should be strictly circumscribed.
Fresh emphasis was laid on the advisability of develop-
ing * the corporate life of the village’. Some immediate
action was taken on some of these suggestions, but the task
of giving them substantial form fell to the new provincial
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governments constituted under the Government of India
Act, 1919. The most comprehensive measure in urban
self-government was the Corporation of Calcutta Act
sponsored by Surendranath Bannerjea as Minister of
Local Self-Government in Bengal. He had himself
resigned from the Corporation early in the twentieth
century as a protest against its administration passing
into official hands. He made the new Corporation an
independent statutory body electing its own Mayor,
appointing its Chief Executive Officer and otherwise
exercising many of the functions of the British country
boroughs. The lowering of the franchise in munici-
palities gave votes to 14 per cent of the urban popu-
lIation. In every town the majority of the councillors
was elected, four fifths of them in Bihar and Orissa.

- Before the period closed, 91 per cent of the 749

municipalities had elected chairmen. The transfer
of new financial heads to provinces allowed the munici-
palities to vary their taxation schemes. In the district

"boards, the franchise though lowered gave the right

to vote to only 3'2 per cent of the population. Chair-
men came to be elected in all provinces except the
Punjab. Here again the majority of the members were

“elected. The Panchayats in the villages took root in the

United Provinces, Bengal and Madras but made little
substantial progress in other provinces.

Indianization of services. The introduction of
dyarchy in the provinces and the generous terms granted
for proportionate pgnsions to members of the imperial
services resulted by 1924 in the retirement of 345 officers
before the end of the normal period of service. This left

- a void difficult to fill normally. Indian opinion demand-

ed that effect should now be given to the promise of in-
creasing association of Indians in every branch of admi-
nistration®made in the declaration of British policy in
1917. This, demand was all the stronger because the

.
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equality of opportunity promised to Indians in the
Charter Act of 1833 had never materialized. The repe-
tition of this promise inn the Queen’s Proclamation had
similarly borne little fruit. Indians demanded no favours
and no lowering of standards. The Public Service Com-
mission appointed in 1911 reported during the war. Its
recommendations failed to meet the new situation pro-
duced by the declaration of British policy made in 1917,
The fulfilment of the new pledge of increased association
of Indians in administration demanded brisker action.
The Lee Commission. The Royal Commission on
Superior Services under Lord Lee was charged with the
double task of finding . means of attracting capable Eng-
lishmen to the Indian Services once more and of devising
an agency for the recruitment of able Indians to the
. service of the Crown. It secured the second object by
instituting a competitive examination in India to fill va-:
cancies reserved for Indians in the Civil Service. The
stoppage of further recruitment in England for the Indian
Educational Service, the Indian Agricultural Service, the
Indian Veterinary Service, and the Indian Service of
Engineers (Roads and Buildings) implied that normally
no non-Indians would be recruited to these services. The
Commission, however, declared that it was necessary to
ensure for as long ahead as it could see, that a substantial
~number of posts in the two security services, Indian
" Civil Service and the Indian Police Service, should con-
_tinue to be filled by Englishmen. Twenty per cent of
vacancies in the posts usually reserved for the covenanted
services were henceforward to be filled by promotion
from the Provincial Civil Service. Of the rest half the

annual recruitment was to be Indian, half British. In -

the Indian Police, five Englishmen were to be recruited
every year to three Indians. In the Indian Service of
Engineers, Indians and Europeans were to be r¢cruited in

equal numbers whereas in the Indian Forest Service, three
. \ >
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Indians were to be recruited for every Englishman enter-
ing the service. The Commission’s proposals ensured
that the number of Indians and Englishmen should
be equal in the Indian Civil Service and the Indian
Service of Engineers by 1939 and in the Indian Police
by 1949.

Welcome as these proposals might have been if left
alone, the preoccupation of the Lee Commission with its
first problem made its report suspect in the eyes of the
Indian Legislature. The Commission recommended an
overseas allowance to recruits in' England and allowed
an English member of the superior services to remit his
entire overseas allowance at the rate of 23d. to the rupee.
As the prevailing rate of exchange was Is. 6d. to the
rupee, an English member of the service got Rs. 4 as
overseas allowance for every Rs. 3 received by his Indian
colleagues., Indian members recruited in India were not
entitled to receive this allowance.

, . The Government of India accepted these proposals
despite a hostile vote in the Legislature. The Public Ser-
vice Commission was entrusted with the task of conduct-
ing ‘competitive examinations for recruitment in India. It

_extended the wholesome system of competitive examina-

tion to several central services.  The Indian Audit and
Accounts Service, including its military and railway
branches, soon came to be recruited by the Imperial
Public Service Commission. Its example was catching.
Soon the provinces also set up Public Service Commis-
sions of their ownifor recruitment to several provincial
services. :
Indianization of the Army. Did the increased as-

“Sociation with every branch of administration cover the

Army as well? Indians held that it did and bascd their
campamn for the Indianization of the Army on the pre-
amble of the Government of India Act. The Army was

_at this time completely officered and staffed by English-
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men. Indians filled the ranks of the Army in India and
held Viceroy’s Commissions performing the duties of
British warrant officers.  Such a Commission was granted
by a slow process of promotion from the ranks, so that
the holder of the highest Viceroy’s Commission ranked
lower than the rawest British lieutenant, Here the Bri-
tish interests proved adamant. It was asserted that the
predominance of British officers in India was justified by
the task of external defence and of internal security which
ithe Army in India discharged. The first breach in the
 British citadel was the grant of the ngs Commission
-to an Indian of proved military qualities in 1918. This
was, however, a case of promotion from the ranks. Ten
vacancies a year were now reserved for Indians at Sand-
hurst for the grant of the King’s Commission at the end
of the training in the cavalry and the infantry. In 1923
came the establishment of the Indian Territorial Force
and the University Training Corps, admitting Indians
for the first time as volunteers under training, and thus
providing a potential reserve of officers outside the ranks
of regular soldiers. The same year saw the birth of the
cight units scheme, which segregated Indian commissioned

officers to five selected mfantry battalions, two specified

cavalry regiments and one pioneer unit. All Indian
_ officers granted Commissions were to be attached to these
units, so that it was expected that they would be com-
manded and completely officered by Indians by 1946.
At this rate the entire Indian Army, consisting as it did
of 132 units, would have come to be commanded and
entirely ofﬁcered by Indians in 368 years! The Skeen
Committee was consequently appointed in 1925 to ex-
plore the means of accelerating this pace.
mittee unanimously recommended that twenty vacancies
instead of ten be offered to Indians every year at Sand-
~ hurst immediately, the number to be progressi: yely raised

. till a Military College was established in India in"1933.

b

The Com-

"in-Chief of India.
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It thus hoped that by 1952 half the cadre of officers in
the Army would be Indian. It condemned the eight
units scheme and suggested that Indian officers should be
distributed to all units so that they should serve shoulder
to shoulder with the British officers. Though the Com-
mittee had been presided over by the Chief of the Staff
in India and had the Army Secretary as another member,
it took the Government of India fifteen months to an-
nounce its decision on its recommendations. The eight
units scheme was not abandoned, the establishment of an
Indian Sandhurst by 1933 was not accepted. The num-
ber of vacancies offered at Sandhurst was raised to twenty
and a limited number of vacancies in the Royal Engi-
neers, Artillery and Air Force were offered at Woolwich
and Cranwell. The Legislative Assembly strongly con-
demned the policy of the Government in repudiating the
unanimous report of its own Committee.

The Indian Sandhurst. In 1931 an Indian Military
College Committee was appointed under the Commander-
Its recommendations led to the es-
tablishment of an Indian Military College at Dehra Dun,
admitting sixty cadets every year. This decision was
robbed of all its graciousness when it was announced that

"in the units to which Indian officers were being attached,

the Indian commissioned officers would not only replace
the former British commissioned officers but also the Indian
officers holding the Viceroy’s Commission. This meant
that there would be thirty Indian officers in an Indian
battalion as against twelve in a British battalion, thus
casting a slur on the capacity of Indian officers. Further
the intake of sixty officers a year under the new scheme was

" *to serve the same purpose which the sending of twenty-

four trainees to England would have served under the
old scheme. It was announced that instead of the
eight unfts previously selected a full division was now
to be Indianized. At this rate the entire Indian Army

8 o
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would have come to be officered by Indians in about 150
years!

India’s place in the outside world, Another sig-
nificant advance was the invitation to the Government of
India to partmpate in the Imperial Conference held in
London in 1917. Of course, the Indian delegation was
led by the Secretary of State for India, himself a member
of the British Cabinet. It scemed to place India on a
par with other self-governing Dominions, to whom the
invitation had hitherto been limited. This was followed
up by the nomination of Lord Sinha to the Imperial
War Cabinet. He was raised to the peerage and ap-
pointed .Under-Secretary of State for India. When the
First World War came to an end, India was invited to
participate in the Peace Conference that followed. = She
signed the treaties of peace with the Central Powers
along with other sovereign and quasi-sovereign nations
of the world. She became an original member of the
League of Nations and participated in the various meet-

ings of the parent body and subsidiary agencies. The

Indian delegation to most of these conferences was usually
led by the Secretary of State for India. Even when he
was not there in person, Indian representatives received

their instructions from him rather than the Government

of India. The foreign policy of India was substantially
determined by him. But the inclusion of Indian public
men of proved ability in the Indian delegations gave the
rest of the world some foretaste of the forensic and consti-
tutional ability which India possessed. The Indian re-
"presentatives further succeeded in raising the question of

the deterioration in the status of Indians in the mandatory”
territories supposed to be governed under the general’

direction of the League of Nations.
The status of Indian residents in other parts of
the Empire. A question of some constitutional import-
" ance was raised by the attitude of British Dominions and
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Crown Colonies towards Indians domiciled in their ter-
ritories or seeking entry there. Indian labour under
contracts of various sorts had been welcomed in various
parts of the British Empire. Most of these contracts had
been sponsored by the Governments of the territories
where the Indians served. Kenya, British East Africa,
South Africa, Ceylon, Fljl Trinidad and Mauritius ‘had
“employed such labour in the past. Some of these still
‘needed Indian labourers. The original contracts had
stipulated for the free passage back to India of the emi-
grants on the expiration of the stipulated term of service,
but most of them elccted to stay as free men in the
countries of their domicile. Towards the end of the nine-
teenth century, the treatment of these colonists in South
Africa roused indignation in India. Earlyin the twentieth
century the problem became still more acute. Mahatma
Gandhi led passive resistance to the outrageous mea-
sures of the South African Government in imposing segre-
gation on Indians in trains, buses and residential quarters.
" Lord Hardinge as Governor-General of India voiced the .
feelings of all Indians in a strongly-worded despatch on the
question to the Sccretar} of State for India. The Gandhi- .
Smuts agreement of 1914 repealed the poll tax of £3

* on Indian residents in South Africa and validated Hindu

and Muslim marriages if they were monogamous.
Indians already domiciled in South Africa were allowed
to bring one wife and minor children to that country,

To serve the Indian residents in South Africa in profes-
stonal and cultural capacities, a restricted number of
Indians from the. professional classes were to be allowed
“to settle there. At the Imperial Conference of 1918, it
*was agreed that Indians settled in various parts of the
Empire should be allowed to bring one wife and their
ruinor children to their new homes. The Imperial Con-
ference df 1921 passed a resolution (South Africa dissent-
ing) ™ retordmfr that it was incongruous with the new’
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position of India as a Dominion in emergence (as an equal
partner in the British Commonwealth) to impose any
disability on Indians domiciled in various parts of the
Empire. The Conference further urged that citizenship
should be granted to such Indians. The position in
South Africa worsened when the Nationalist Government
came into power in 1924. It was frankly anti-Indian
and sponsored several pieces of legislation aiming at
segregation. The Cape Town Agreement of 1927, how-
* ever, provided a respite. It allowed such Indians as
were willing and able to conform to Western standards
of life to remain undisturbed in South Africa. Those
who could not do so were to be enabled to go back to
India with Government assistance but were free to return
to South Africa within three years on payment of the

allowances granted to them for their visit to India. The |

right to send for one wife and minor children from India
was reaffirmed. The new proposals for segregation and

the imposition of the colour bar were dropped for the

time being. The Union Government requested that an
Agent-General of the Government of India should be
stationed in South Africa to look after the interests of

the Indians domiciled there. The Agreement was to last .
for five years. The Nationalist Government tried to en- -

force the scheme of assisted emigration with a view to
reducing the number of Indians to a minimum. Though
some 8,500 Indians left South Africa at a cost of some
£200,000, the Cape Town Agreement did little to miti-
gate difficulties facing Indians there. An Agent-General

-1 for India was appointed in South Africa in 1927. The
‘Agreement fell due for renewal in 1932 when its principle- -

was again confirmed by the representatives of the two
Governments. Nothing substantial was, however, achi-
eved except the recognition of the right of the’ Govern-
‘ment of India to act as the guardian of the interests of

)
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the Indians settled in South Africa and to do so through
direct negotiations with the Union of South Africa.
Fiscal autonomy for India. The passage of the
Government of India Act, 1919, was followed in another
sphere by the grant of so-called fiscal autonomy to India.
In 1378 free trade had been imposed on India in the
interests of the cotton industry in Britain. Lord North-
brook had resigned rather than agree to the sacrifice of
much-needed revenue. His successor Lord Lytton had
carried out the orders of the Secretary of State for India
only by overruling the majority of his Executive Council.
The first breach in the wall of free trade came in 1917
when, after a gift from India of £199,000,000 for the
prosecution of the First World War, the British Govern-
ment allowed the Government of India to impose a 4 per
cent protective duty on British piece goods imported into
India. The Joint Select Committee on the Government
of India Bill recommended that © the Secretary of State

_should, as far as possible, aveid interference in Indian

tariff arrangements when the Government of India and
its Legislature are in agreement’. In 1922 the matter
was put to the test. Faced with a deficit, the Govern-
ment of India raised duties on imports to 10 per cent and
the excise on cotton goods to 7} per cent. The Lancashire
cotton industry bitterly resented the raising of protection
to this new figure. The Secretary of State for India
assured it that he could not think of imposing a tariff in
India in British interests when India was faced with a
serious deficit. Al Fiscal Commission appointed early in
1921 reported in 1922 in favour of discriminating pro-
tection to such industries as could, with the help of
L protection, ultimately face world compctmon without
such support. A Tariff Board was set up in 1932 to
give effect to this policy.

Cap1 tion charges. Another sign of India’s sub-,

ordu}ztmn .to England that attracted attention at this
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time was the expenditure incurred by the Government
of India on defence. The Governor-General in Council
had put the Indian case to the Secretary of State in 1890
in these words: ¢ Millions of money have been spent in
increasing the army of India or armaments and fortifi-

cations to maintain the supremacy of the British power -

in the East. The scope of all these great and costly
measures is an imperial policy. We claim, therefore, that
a just and liberal view should be taken of the charges
which should legitimately be made against Indian
revenues.’ :

This claim went unheeded for several years. The
Welby Commiission was then appointed to study the
question. It submitted its report in 1900, suggesting
that when Great Britain borrowed troops from India, she

" should pay all the expenses unless India had a direct

-

and substantial interest in the result. It was agreed that
India had no such interest in Europe, Eastern Asia or
Africa, west of the Cape. Service by Indian troops over-
seas was in all cases made subject to parliamentary ap-
roval, During the First World War, however, India con-
tributed £12,000,000 to the general chest of the Allied
This revived interest in the question of military
n 1933 a tribunal was set up by the British
o assess the defence expenditure legiti-
mately to be borne by India. It decided that the British
Government should pay £1,500,000 a year. This offset
the capitation charges of about £1,500,000 paid annually
by the Government of India for the recruitment and
training of the British personnel of the Army in India.

" Chamber of Princes and Indian States. The
Montford Report had recommen
Princes meeting under the Governor-General to deal with
the agenda placed before it by the political department.

.On February 8, 1921, a royal proclamation was issucd
“setting up the Chamber. . It consisted of 108 "pfinces

nations.
expenditure. 1
Government t

ded a Chamber of "~
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exercising ‘ full or practically full internal powers’ and
1? members representing 127 less fortunate rulers 'i;he
phamber met under the Viceroy and elected from .amon
its memk.)ers a chancellor and a pro-chancellor every vearg
A standing committee of seven members—two og t}herr;
the chancellor and the pro-chancellor—advised the
Governor-General on questions referred to it. It could
?Iso propose for his consideration other questions affect
ing I{}dlan States generally. The Chamber was a d°1i: "
be.mtwe, consultative and advisory body. It brought :he- |
princes together, reversing the earlier policy which had -
Insisted on keeping them apart. It was not, however
mte‘rzded that it should discuss the relations b;tween the
pohtxcal department and any one state, nor was anv d -
sion taken by the Chamber to be a bar to any cozr CCI}
action a state might otherwise pursue. P
The dawn of a new era in British India created certai
problems the solution of which partly raised the stat alfi_
the states.  As relations with the states formed an Inlgsiaoll

subject, the provincial governments and their agents were

r.eheved of their duties as local representatives of the poli
tl‘cal departrpent. The Government of India now set upoit:
(t)»"\'][: aigents in vz.lrious parts of the country, to whomp:che
“c,-l;s : :epresentmg the political department in their areas
was 31 ;u(s}t(e)d. Thus the states came into direct contact
it the vernment of India through an agency speci-
Tha_ y charged with the task of looking after the states
malks' was suppo;ed to bring them nearer to the pO}iC};‘
Ing organ and thus make it possible for them to make

direct representations to the Governor-General

The declaration of the British policy conceding res-
o

* ponsible gevernment to India perturbed the princely

i;rtitil; %el\l\; pr;nc?es had anything so modern as a legis-
Stmtion.orgal);izedx f;x;z/r‘sjmgll m}mber had their admini-
o organ : :o crn lines.  Most of them vere

. 0 live medieval lives and govern their subiects
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in the good old ways. The prospect of political demo-
cracy in British India frightened some of them. They
regarded themselves as a special order ordained to be
preserved against change for all time. Now .they too
demanded an inquiry into and definition of their status.
The Butler Committee was set up to inquire into © their
present status and make recommendation about how best
to preserve it’,

The Chamber of Princes took up cudgels on behalf
of the princely order. Learned counsels were briefed in
“order to present their case. They now claimed that their
relations with the political department should be closely
defined. On their own behalf they claimed that they
were in law bound only by the original treaties which
the progenitors of their houses had made with the
Fast India Company. By implication they repudia-
ted the conventions and usages which their dealings

with the political department for close on a century .

had established. On both these counts they were
disappointed. The Butler Committee came to the

conclusion that the relations between the states and the:

Crown were covered by the paramountcy of the ‘Crown,
which could not be defined, as to do so would amount
to circumscribing it. It further declined to fly in the
face of past history by limiting the relations between the
states and the Crown to original treaties. It declared
that the customs and usages of the political department
had modified treaty rights and it was not possible to go
back to the eighteenth century now. It accepted, how-
ever, the preposterous thesis that the states were in poli-
tical relations not with the Government of India but with
the Crown and recommended that in any future constitu-
tional structure of the country, they should not be handed
over to a successor Government of India without their
consent. Not a single state had made its original treaty
"with the British Crown or its representatives invundia.
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All the treaties had been made with the East India Com-
pany, a statutory body of English merchants authorised
to carry on administration in India for some time. Par-
liament had not consulted them when it transferred the
Government of India, including its relations with the
states, to the Crown. What Parliament had done once
it Fguld, in law, do again. It was one thing for thé
Brxt}sh Government to announce that it would dciscuss tl;e
Indian problem with ‘the states as well as with British
India. It was quite another matter to declare that the
princes could be left hanging in the air or left dcpend'ent
on the British Crown when the British authority had
otherwise disappeared from British India.

‘Though Lord Dalhousie had treated the Indian princes
as a nuisance to be removed as early as possible, his suc-
cessor had discovered during the ¢ Mutiny * that t};c'Indian
states formed a sort of second line of defence for the
BrmsI} power in India. History now repeated itself:
The Government of India had been dragooning the ruIcrs.

* of Indian states into creating some semblance of good

government in their territories. "It now assumed the new
rcle of protector of the rights of Indian princes which it
Elsaad ngver he,sitatt?d to invade before. This became a
N a::ﬁc:costtrsl'xst which the British were bound to protect
Changes in f:riminal law and procedure. These
years saw one important addition to the civil liberty
and. another to the principle of equality, of citizens ir;
India. The Pressiin India had been free except durin
the' *Mutiny . Lord Lytton took the first measure%
against Indian journalists by’ imposing unpleasant restric-
tions on the ‘ vernacular press ’ in India. His successor
I}lpon repealed them. In the first decades of the twen-
tieth century, the Government of India finally settled on
:(hc Ind:’an Press Act, 1910 as its alleged weapon for fight-
my .Sreorism and incitement to violence. The measure
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was so framed, however, that ¢ every newspaper which
expressed any view of which the local government dis-
approved became liable to fine and forfeiture’. Publish-
ing neWwspapers was considered "a dangerous profession;
the publisher of the paper as well as its printer had to
deposit security varying from Rs. 500 to Rs. 2,000 as a
token of his good behaviour. If in the opinion of the
local government the paper offended against the all com-
prehensive provisions of the Press Act, he was penalized
by an administrative order which confiscated the deposit

for the st offence and confiscated the second higher -

deposit as well as the printing press for the second offence.
An illusory right of appeal to the High Court was pro-
vided for, but the offence was so widely defined that not
_once did a High Court find itself entitled to interfere.
; "'In 1922 the Press Act was repealed, thus emancipating
* "journalists and printers from its irksome restrictions.
Criminal procedure as it stood at the beginning of the
century allowed Europeans to claim trial by jury, half

the members of which were to be Europeans. This pro- -

vision had often led to serious miscarriages of justice where
Europeans were accused of offences against Indians. In
1922 Indians were raised to the status of Europeans in

_this matter by the enactment that they could claim an .

Indian jury when accused of a crime against Europeans.

CHAPTER XIX
THE DEMAND FOR FURTHER REFORMS

British scheme for further reforms. The declara-
tion of British policy in India in 1917, defined responsible
government as its goal. The Government of India Act
1919 was the first measure in this direction. It was in
the nature of an experiment.  After ten years the British
Government was to appoint a Commission to report on
the next step. The Commission was to be guided by the
co-operation oﬂ:ered and capacity for parliamentary gov-
ernment displayed by Indians in the previous decade.
On its report Parliament was, to decide again how far it
was then to proceed towards the goal.

Indian reactions. This time-table was seriously up-
set from the very beginning. The Government of India

- Act was not a very comprehensive measure. It left many

-

vital questions to be decided by rules and regulations
made by the Governor-General or statutory Orders issued
b_y the Secretary of State. The franchise and representa-
tion were to be fixed by rules. The Governor-General
in Council was to distribute governmental functions be-
tween the centre and the provinces and divide the pxlo-
vmc1a} .subjects ‘between the Governor-in-Council and
the ministers. Many other matters which elsewhere form
a part of the congtitution were similarly left to be dealt
th}} by 'rules and regulations. Almost as soon as the first
I:eglslauve Assembly met in Delhi, it began to be said
that the possibilities of the Government of India Act for
the‘transfer of authority to Indians had not been exhausted.
This led first to a departmental enquiry and later to the ap-

pointment of a committee of the legislature to go into the
]
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constitutional question. Its majority report recogr‘xfzed
that some further advance was possible under the Act
and madeé recommendations with a view to securing it.
The Indian National Congress had boycotted the first
elections and called for non-co-operation with the Gov-
ernment. The measures taken to suppress the movement
demonstrated to many in India that Indians were far from
being masters in their-own house. Thus the agitation

for a fresh constitutional settlement continued unabated. -

Conservative declarations in England, throwing doubts
on the wisdom of British policy in India and praising the
‘Indian Civil Service—the British element thereof—as the
steel frame of Indian administration, lent weight to ex-
tremist arguments in India. An All-Party Conference
tried to evolve a new constitution for India but failed to
secure agreement. Meanwhile the working of dyarchy
in the provinces seemed to suggest that the reforming
zeal of the British rulers in India was abating.

The Simon Commissien. About this time the
Governor-General in Council suggested to the Secretary
of State that the Statutory Commission to enquire into
the working of the Government of India Act be formed
before the lapse of a decade. The British Government
accepted the proposal, and a Royal Commission under
Sir John Simon was appointed with members drawn from
all the three political parties in England. Its member-
ship was confined to M.P.’s alone. This excluded Indians
and was taken as a slur on their capacity to take part in
such an investigation. If Indians were on trial and
could not therefore be judges in their own case, so were
the British and sfould have been similarly excluded.
The subsequent steps the Government took in order to
associate Indians with the enquiry in one capacity or
another failed entirely to appease public opinion but were

a sure proof of the fact that somebody had blundered in’

estimating Indian reaction to an all-white Comut.ssion, -
. . \ ’

N

- any useful purpose.

¥
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Alm3st all the political parties boycotted the Commission:

‘its arrival in most places became a signal for unseemly

public demonstrations repressed by still more unseemly
measures. A bitter tone crept into public controversy
when the British Government in England and its repre-
sentatives in India carefully avoided any mention of
Dominion Status.

Round Table Conference. While the Statutory
Commission was busy writing its report, Lord Irwin went
to England and persuaded the British Government to
allow him to proclaim Dominion Status as the goal of
British policy-in India. Simultaneously with this a
Round Table Conference was announced, to be held in
England between the representatives of British India,
the Indian states and British politicians. The Indian
National Congress demanded that the agenda of the
Conference should be confined to measures necessary for
setting up the framework of a Dominion constitution.

" The Government of India refused to prejudge the issue,
and the first session of the Round Table Conference was

held in 1930 without Congress representatives.

While the Indian representatives were on their way to

London, Mr. M. R. Jayakar and Sir Tej Bahadur Sapru
succeeded in persuading the Indian princes that their
interests were identical with the interests of British India..
The princes had already been a little disillusioned by the
Report of the Butler Commiittee,
they had employed at enormous fees, it was doubtful
whether they could long plough their lonely furrow to
The British Gévernment in India
had kept such dynasties alive as had survived the doctrine
of lapse. But beyond that the princes had little for which
to thank the political department. They had as many

,gﬁevalibes against the British policy as British India, if

Despite the legal talent
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not more. The princes now gave their support to an
Indian Federation with parliamentary institutions at the
centre. Thus one great problem had been solved before
the Indian delegates set foot in England. English Con-
servative opinion had been opposed to a responsible
centre.  ‘The Simon Commission was busy just then prov-

ing why responsible government could not be introduced .

at the centre. - But against a combined Indian demand
for an Indian Federation they were powerless. The
British Prime Minister declared at the end of the first
session of the Round Table Conference that three prin-
,ciples of progress had been unanimously agreed upon:
-provincial autonomy, Indian Federation with a respon-
: sible centre, and safeguards in' the provinces as well as
~ at the centre in the interests of England and India. Ma-
* hatma Gandhi attended the second session of the Round
Table Conference but was arrested once more on setting
foot on Indian soil. The final plenary session of the

Conference was held after a large number of sub-com- -

mittees had thoroughly explored various questions arising
out of its main decisions. The Conference signally failed
to arrive at an agreed solution of the communal problem
in India. Recent British pronouncements had made the
question much more complex than it need have been by
raising hopes in various quarters, Anglo-Indians, Euro-
peans and Indian Christians who were enjoying more than
“their share of loavés and fishes in India made common
" cause with Harijans, Sikhs and Muslims who claimed
that they were not getting their dues. The failure of the
Minority Committee left the matter where it was.
Naturally the British Government had to take a decision
in the matter. The Prime Minister announced his pro-
posals about minorities a little later. This was ofter
called an award, but it was in reality a political decision

given by one of the parties as the most expedient solu-’

tion of the question. Harijans had been sepisatei
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treated in this award but Mahatma Gandhi’s fast in .
Yeravada jail brought about a settlement by which their |
incltsion among the Hindus was secured. :

The Government of India Act, 1935. The proposals
agrced upon at the Round Table Conference were
prescnted in the Government of India Bill.  This
was introduced in beth Houses of Parliament.  Like its
predecessor in 1919 it was entrusted to a joint committee
of both Houses for examination and report. The pro-
ceedings of the committee were remarkable in revealing
wow the various parties expected various provisions of the
Bill to work. The most illuminating evidence was ten-
dered by the Sccretary of State for India, supported by a
galaxy of cxpert administrators. On the Committee’s
Report the 13ill was recommitted to Parliament and finally
cmerged as the Government of India Act, 1935.

The preparation of electoral rolls and the holding of
clections for the provincial legislature tock time, but by

_ April 1, 1837 all these formalities were complete and the*

‘-

proviacial part of the Act was brought into operation.
Federation in abkeyance. The introduction of the
federal part of the Act was contingent on the adhesion of
states entitled to 52 seats in the Federal Council represent-
ing one half of the total population of the states, on the
formation of a Reserve Bank of India and the emergence
of a Federal Railway Authority. A Reserve Bank was
set up in 1938 and plans for a statutory Railway Authority ~
were being made., But the princes now hung back.
Separate Instruments of Accession had to be procured
from every ruling prince. This proved to be a formidable
task. “The Chamber of Princes scemed to be apathetic
if not hostile. Individual princes were afraid of taking
a decision against the joint wisdom of their order. A
model - Instrument of Accession prepared by the politi-
cal department failed to make things easier. The

Government of India then decided to depute a special
L]
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representative of the political department to various states
and bring the princes round to adhesion to the federation.

The doubts and misgivings of the princes were increased

by the opposition of British Indian politicians to the pro-
posed federal constitution. Some of them had no enthu-
siasm for sharing power with the autocratic princes and
their representatives. The Federal Council of Ministers
was to be in charge of only a part of the functions of the
- Government of India. Seats had to be found in it for
representatives of princely India as well.
that this, coupled with the weighted representation given
to the princes in the Federal Legislature, would make a
mockery of the responsibility of the ministers to the Cen-
tral * Legislature. The special responsibilities of the
Governor-General made further inroads into the sub-
stance of power assigned to the Council of Ministers. It
has been suggested that, as in the provinces, these powers
need not have been exercised by the Governor-General,
and therefore such fears were groundless. No suggestion
was ever made by the British Government for abrogating
or not using these safeguards. Unless the Act was amend-
ed it could not surrender these powers. The parties in
whose interests they were to be exercised could call upon
the Government of India to exercise them and could even
challenge the constitutionality of governmental action af-
fecting them in violation of the provisions of the Govern-
ment of India Act. The British Government-continued
standing forth as the guardian of the princes till 1947.
The Indian Independence Act made all the 562 of them
independent so far as parliamentary action could confer
~that status on them. The Cripps Mission in 1942
showed no desire to surrender the interests of British
capital in India. The special responsibilities of the
Governor-General were actually brought into play even

It was feared’

.when those of the Governors had been kept in abeyance. -

Congress ministers were forbidden by the Governor

v
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General to release political prisoners because to do so
would endanger the peace of India.

Above all, if Indian politicians had not torpedoed the
federal provisions of the Act, the princes would have
acquired a new entrenched position in the political set-
up of India from which it would have been impossible
to dislodge them later on. As events have turned out,
the hesnancws of the princes have cost them dear, and the
attitude of the Indian politicians has been fully justified.

Some critics try to trace the partition of India to the
failure to take advantage of the federal provisions of the
Act. But the Act contained a flagrant negation of nation-
alism in India by its weighted special representations
granted to Muslims, Sikhs, Anglo-Indians, Indian Chris-
tians and Europeans. Some of these interests had been
specially favoured as a safeguard against the °revolu-
tionary ’ tendencies of the rest of the country. The
Second World War would have increased their bargain-

. ing power and thus brought about a political set-up worse

than partition.
When the Second World War started in 1939, the.
Government of India decided to proceed no further with |

. the scheme, and the federation as visualized in the

Government of India Act never came into being.

Some other sections of the Act were brought into ope-
ration on account of the introduction of provincial auto-
nomy in the provinces. A Federal Court was set up to
hear and determme constitutional cases. The members
of the India Council gave way to the Secretary of State’s
advisers. The rights of the Public Services came to be

- protected by the appropriate provisions of the Act.

The Government of India Act of 1935 remained in
force for a decade. On August 15, 1947, it was amended !
by the Independence of India Act, 1947 which in its
turn was superseded by the Constitution of India brought

0 forcc on January 26, 1951. :



CHAPTER XX
THE GOVERNMENT OF INDIA ACT, 1935

Statutory division of functions. The Government
of India Act, 1935 was enacted, it was declared, to sct up
a federal government in India. In order to sccure this,
subjects of administration were divided between the pro-
vinces and the central government in the Constitution
Act itself.  Provincial subjects were entrusted to eleven
provincial governments in Assam, Bengal, Ovissa, Dihar,
the United Provinces, the Punjab, the North Western
Frontier Province, Sind, Bombay, Madras, and the
Central Provinces.
Provincial Governments. The cxecutive authority
“of a province was vested in a Governor appointed to re-
present the Crown in the province. The administration
of the provincial affairs was to be ordinarily carried on
by a Council of Ministers appointed by the Governor
from among the elected members of the provincial legis-
lature. The Governor presided over the meetings of the
Council of Ministers. The ministers held office during
his pleasure. The Governor was not to act as the consti-
tutional head of the provincial government alone; he was
actively associated with the entire administration of the
province by his special responsibilities. He was authorized
, toactin several matters in his discretion without consulting
i his ministers, in others he exercised his judgment after
' considering the advice tendered to him by his ministers.
. The ministers carried on the administration of the

province as a double responsibility; they could be dis-

missed by the Governor and refused supplies or necessary

. legislation by the legislature.
218 , R
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Provincial Legislatares. The provincial Legisla-
tures in the United Provinces, Bengal, Madras, Bombay,
Bihar and Assam had two chambers, the Punjab, Orissa,
the North-West Frontier Province, Sind, and the Central
Provinces had only one. The popular chambers were
called Legislative Assemblies and the sccond chambers
in the six provinces Legislative Councils. All the mem-
bers of the Legislative Assemblies were elected, but a
minister could address the Legislature though he was not
a member of it. The Governor could summon one or
both Houses of the Legislature together or separately
and address them. The number of the members of the
provincial Legislatures was greatly increased. Members
were elected for territorial as well as by special functional
constituencies. Territorial constituencies elected their
representatives by separate communal electorates, each
consisting of members of a’particular religion, race or
sex. The franchise was considerably lowered.

A Legislature elected its presiding officer and made its

own rules of business. The bills when passed were sub-

ject to the Governor’s assent. The annual financial state-
ment was laid before the Legislature. The popular

. House voted the demand for grants. The Legislature

now became a government-making body. The ministers
could sccure the necessary laws and money for their
departments from the Legislature alone.

Tke Governor. But the Governor possessed consider-
able powers, including those of making his own laws,
Acts and temporary Ordinances for the whole province
and Regulations for the excluded areas and of authoriz~

_ing the spending of money by public servants whenever,

in his opinion, it was nccessary to do so for the discharge
of his special responsibilities.

Certain backward tracts were ‘ excluded *; their ad-
ministration’ was primarily the Governor’s special con- |

c%n. He made Regulations for the peace and good
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government of these areas, and made provincial and
federal legislation applicable to such areas with necessary
modifications.

When the Governor was satisfied that the government
of the province could not be carried on in accordance
with the normal provisions of the Act, he could by a
proclamation take the entire or partial government of
i the province into his own hands in the first instance for
' six months. This period could, however, be extended
by a year at a time for a total period of three years by
" parliamentary authorization. A war-time amendment

of the Act made it possible for the Governor to carry on
the emergency administration of a province till six months
after the termination of the war.

Distribution of financial resources. Provincial
sources of revenue were listed in the Constitution Act.
The central government supplemented these resources by
statutory grants to the North-West Frontier Province,
Sind and Orissa. A part of the income tax and duties
on jute collected by the centre was distributed by it to
the provinces in a fixed proportion. The ' provincial
governments were allowed to borrow on the security of

, their own revenues. The accounts of the provinces were
! kept and audited by the Accountant-General appointed
«by the central government. The audit report of the

Accountant-General was considered by the statutory

Public Accounts Committee of the provincial Legislature

and ultimately by the Legislature.

The Judiciary. The administration of justice in vari-
ous provinces was under the High Courts or courts of
equivalent status. The Act made it possible for an

_Indian civilian to become the Chief Justice of a High"

" Court and raised the age of retirement of judges to
sixty-two.

Public servants. The Constitution Act more than
safeguarded the interest of the public servants serving in

L
d
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the provinces.

Their protection was the Governor’s

special responsibility; members of the All India services. .

could seek ultimate redress against any adverse orders
affecting them from the Secretary of State and his advisers.

Pubhc Service Commissions were set up in every pro-
vince or group of provinces. They were responsible for
the recruitment of all public servants for the provincial
services.

The ¢ Home *> Government. The Act replaced the
India Council by Secretary of State’s advisers. Their
number wes now fixed at between three and six. Their
only statutory duty was to decide questions affecting pub-
lic services. The Secretary of State could seek their
advice on any other question he liked. The Government
of Great Britain assumed responsibility for paying for the
upkeep of the India Office including salaries of the
Secretary of State, his advisers and his staff to the extent
of £/150,000 a year. The Government of India paid the
rest of the cost on account of the agency duties performed
by the Secretary of State on behalf of the Government of
India. The advisers were appointed for five years and
were ineligible for reappointment. One half of the ad-
visers were to have held office for ten years under the
Crown in India. Only those persons with this qualifica-
tion were appointed who had not ceased to perform
official duties in India more than two years before their
appointment. The Secretary of State retained his powers

for the direction, superintendence and supervision of the |
In the provinces his authority !

‘Government of India.
was limited to the supervision and direction of the con-
duct of the Governor when he acted in his discretion or
‘used his own judgment. The Governor’s exercise of
special responsibilities was also subject to directions from
the Secrctary of State. With his advisers he heard and
determined the appeals of public servants serving in the

pybvinces and approved the rules and regulations made

y ! e
I -

;’
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for their recruitment, discipline and conduct. The emer-
gency government of a province under Section 93 was
subject to his directions.

The High Commissioner for India in England conti-
nued performing such agency duties as were entrusted
to him by Indian governments, central and provincial. -

~ The Federal Court. A Federal Court was set up in
1937 as the highest court of appeal in India for the inter-
pretation of the constitution.

Changes in Central Government. The Central

* Government remained mainly organized as eunder the
Government of India Act, 1919. The political depart-
ment was, however, taken over by the Crown Represen-
tative appointed by the Crown to conduct its relations
with the states. Day-to-day administration of exchange
and currency was entrusted to the Reserve Bank of India
—a private concern. The relations of the Central Gov~
ernment with the provinces now came to be governed
by the new Act. Thus the provincial government as

conducted by the Council of Ministers ceased to be an-

swerable to the Governor-General in Council. The
Governor was subject to the immediate supervision of
the Governor-General in the discharge of his special res-

ponsibilities and for acts done in his own discretion or

judgment. The breakdown of the constitution in a pro-
vince was proclaimed with the approval of the Governor-
General; an emergency government was responsible to
him. He set up tribunals for the adjudication of rival
claims of various provinces to the waters of Indian rivers.
The Governor-General could also take action when the
peace and tranquility of India or any part thercof was

threatened. This gave him an interest in the preserva- . .

tion of law and order in all provinces and could provide
him with opportunities for interfering in provincial ad-
ministration wherever he thought the situadon had
" become very grave.' . : .
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Such were the provisions of the Government of India
Act, 1935. How they worked in practice we shall discuss
in the chapters that follow. .



. CHAPTER XXI

PROVINCIAL AUTONOMY IN INDIA
1937 To 1947

The new dyarchy in the provinces. The Govern-
ment of India Act, 1935 created two supplementary
if not rival, authorities for the normal government
{of a province: the Council of Ministers responsible
to the Legislature and the Governor discharging his
special responsibilities. Their fields of action were
not well marked. No subject of administration as
such formed the special responsibility of the Governor,

consequently no provincial subject was placed be--

yond the authority of the Council of Ministers. There
was no dyarchy as such in the provinces. But the

action of the Council of Ministers in any department

became the concern of the Governor if, in his opinion,
it tended to produce certain results. A grave menace to
the peace or tranquility of the province, an. invasion
of the legitimate interest of minorities, an inroad
into the rights or legitimate interests of public servants
or their dependants, an attack on the dignity of the
ruler of a state, and discrimination against British
subjects domiciled in the United Kingdom were the
results the Governors were asked to prevent. The
Governor alone was to judge when any such results
were likely to be produced. ¢ The field of ministerial
responsibility with respect to any particular matter
is as wide or as narrow as the Governor might
choose to make it.’ It would have been much more
difficult to make a success of this new type of dyarchy

. under which ministers were expected to accept without -

demur the censure implied in the Governor’s ‘exercising
224
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- his special responsibilities and thereby declaring that their

policy had subjected the province to dire consequences.
It would have made impossible any judgment by the
electorate on the conduct of their ministers when such
conduct had earlier been judged and found wanting by
the Governor. It is permissible to hold with Keith that-
the safeguards which made this dyarchy possible were
‘unmeaning provisions put into the constitution in the
hope that they will be accepted by Indian opinion as not
intended to be effective and by British opinion as securing
all that is requisite’. It could on the other hand be
said that it was hoped that in their hurry to grab
power some Indian politicians would put aside such
niceties and hasten to fill the seats of the mighty. This
might have been possible if the elections in various pro-
vinces had resulted in sending to the Legislature a motley
crowd of members whose self interest was proof against
any rebuff.

¢ Caretaker ’ governments. But two other types of

" provincial government were also attempted during this

period. The Congress refusal to assume office in the six
provinces, Bombay, Madras, the Central Provinces, the
United Provinces, Assam and Bihar, where they com-

" manded a comfortable majority, was followed by the

appointment of ministers who had hardly any following
in the Legislature, who did not expect to command a
majority and who were not ready to advise the Governors
to dissolve the Legislatures to seck a fresh verdict at the
polls. An almost similar experiment was again made in
Orissa, Assam and the Frontier Province in 1939 when
the Congress Governments resigned. The slight differ-

- *ence between these two types of government was that in
“the second experiment, the Legislature was called at con-

venient times when the ministers could hope to, and did,
[ X . » »

secure majorities there, whereas in 1957 no meetings of

the Legislature were called. '
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Gubernatorial autonomy. The third variety of -

provincial government was undiluted autocracy under
the Governor without benefit of public opinion.

After the resignation of Congress ministries in Bombay,
Bihar, Orissa, the United Provinces, Madras, the Frontier
Province, and the Central Provinces in 1939, the Gover-
nors assumed entire responsibility for the administration
of their provinces and continued so governing them till
1946. In Orissa a minority ministry was formed in 1940.
Assam also had a spell of ¢ Governor’s autonomy’ in
1942. In the North-West Frontier Province a minority
ministry was in power for some time.

Neither of these forms of government could be called
provincial autonomy. If anybody was autonomous here,
it was the Governor. But the irony of fate lay in the
fact that as soon as a Governor threw off the yoke of
.. the Council of Ministers and the Legislature, he became
subject to the supervision of and direction by the Gover-
nor-General and the Secretary of State.

Assurances. The inherent difficulties of working the \

provinaal government in two undivided parts led, how-
ever, to the modification of the system, not by a statutory
amendment but by constitutional usage. The British
Government could ill afford in 1937 to become the laugh-
ing-stock of the world by introducing in the greater part
of India autocratic government such as she had not seen

since the beginning of the century. The interim ministers

appointed in April could remain in office for six months,
for which financial provision had been made by the
Governor’s authority. Before these six months were over,
a compromise formula was found whereby the Congress

party was given the assurance that, if it took office, the :

Governors would not function as centres of rival authority
in the province. They undertook to act as constitutional
_ heads of government in their provinces, exefcising the
privilege of demanding the resignatiort: of ministers or
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dismissing them if and when they found that their action
called for the exercise of their special responsibilities.
Alternatively the ministers were free to resign—and did :
resign—if and when they discovered that the Governor
was not willing to accept their advice.

The Congress ministries assumed office in the six pro-
vinces in October 1937. A Congress-led coalition minis-
try was soon set up in Assam in 1938. The defeat of the
Muslim League Ministry in the North-West Frontier
Province installed a Congress ministry in office there in
October 1937. The assurances given to the Congress
were equally applicable to other parties as well. From
October 1937 to October 1939, the Governors acted as
constitutional heads in all the provinces. There was
provincial autonomy in India during this period.

Reinterpretation of special responsibilities. The
Governor still presided over the meetings of the Council
of Ministers. In the Congress provinces, these meetings

“were mostly formal; the ministers usually met earlier
“under the Prime Minister and decided their line of action.

In the Punjab, Sind and Bengal, the Governor’s chairman-
ship of the Council of Ministers was more than formal.
The ministers gladly welcomed the advice of the Governor

“and used it as a convenient support. Thus in practice

dyarchy disappeared from the field of provincial govern-
ment even though there was no change in the law. The
Governors usually left their ministers alone in the exer-
cise of their duties and, where necessary and where pos-
sible, preferred to secure their ends by advising a course
of action which the Council of Ministers could appro-
priate as its own. From outside, there was one demand

* *for action under the special responsibilities of the Gover-

nor. When an agitation started in British India against
the denial of elementary rights of religious worship in
Hyderabad, the Nizam sought protection against the
entry of British Indians into his territories. The Govern-
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ment of Bombay refused to interfere in the matter as it
held that persons entering Hyderabad from Bombay were
never guilty of any crlmmal activities in Hyderabad.

The Governors possessed several other statutory rights
of taking action in their individual judgment. This im-
plied that they obtained the advice of the Council of
Ministers or the Prime Minister but were free to accept
or reject that advice. Long before the Governors had
been persuaded not to use their special respon51b111tles
they had followed the easy path in making the appoint-
ments of Advocates General, Members of the Public
Service Commission and the like on the recommendation
of their ministers.

Appointment of Chief Ministers. But there was
one duty the Governors had still to perform unaided, the
selection of their ministers. The Instrument of Instruc-
tions to the Governors laid down that they should sum-
mon to their aid ¢ a member of the legislature who, alone
or in coalition, was likely to command a stable majority
in the legislature’, and then in consultation with him
form a Council of Ministers. In provinces where a single
party alone commanded a stable majority under a recog-
nized leader, the Governors were bound to summon such
a leader for the task. But where coalition alone was pos-
sible, as in the Punjab, Assam, Sind and Bengal, the
Governors were free to choose. They chose well till 1939.
But when the Congress ministries resigned in eight pro-
vinces, some of the Governors could not resist the tempta-
tion of demonstrating that they could form ministries from
among the minority parties in their provinces. In Orissa
and Assam, the obliging ¢ caretaker > Chief Ministers who
had held office in the first six months of provincial auto-
nomy, wereagaincalled to power though one of them com-
manded the support of fourteen members only in a house

 of sixty. They continued in office even though defeated
" in the Legislature. The GO\ ernor of Sind dismissed his
!
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~usually resigned together.

‘to eleven in Bengal.
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Chief Minister even when he had a stable majority at

his back. The Chief Minister summoned to succeed

him had such little hope of a stable majority that ke
changed his party label before entering office. In Bengal

1229

in 1943 a Chief Minister still commanding a stable majo-"'

rity in the House was dismissed during the budget session
while voting on grants was in progress. But when the
vote for grants for a major department of administration
was refused to another Chief Minister in 1943, the Gover-
nor kept the ministry in office and drove the Speaker to
adjourn the House in order to prevent such misuse of
discretionary power making a mockery of the constitu-
tion. The Governor of the Punjab patiently waited till
the Unionist Party had formed a coalition with other
parties and then installed a coalition ministry in office
in 1946. But in Sind the Governor preferred to call the
leader of the largest single party to office in 1946 even
when a coalition of other parties had been formed com-
manding a majority of votes in the Assembly.

The Council of Ministers. The Council of Ministers
held office during the pleasure of the Governor. The
ministers were jointly responsible for all their actions and
But in Sind and Bengal, the
Governors virtually dismissed the Chief Ministers without
calling upon their colleagues to resign.
this unwarranted practice promoted intrigue among the
ministers and M. L. A.’s without in any way helping the
Governor. On the other hand some of the ministers in
the Central Provinces did not resign when the Chief

»

As events proved, [

Minister did. But probably the most extraordinary in-

cident was the absence for more than six months of the

* *Chief Minister of the Punjab from the country on private

business without a head of the Government being ap-
pointed to take his place even temporarily.

The number of ministers varied from three in Orissa ,

This again provided occasion for
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intrigue among the legislators particularly in the coalition
provinces. It made government-making easy for some
Chief Ministers as they could keep all sections of their
followers happy by including their representatives  in
the Government.

Junior Ministers. Besides the Council of Ministers,
the Government of the province included junior ministers
usually designated Parliamentary Secretaries. In the
Punjab, Parliamentary Private Secretaries were also ap-
pointed. In most provinces no definite work was as-
sitned to these junior ministers. They were seldom
treated as ministers under training, providing the party
with ministers when vacancies occurred. They usually
provided the party in power with solid support in the
Legislature which was particularly valuable in the coali-
tion ministries.

Joint responsibility of Ministers.
government can be successfully carried on only when
the principle of joint responsibility of the ministers is
respected. Unless all the ministers stand and fall together,

{disloyalty and intrigues make government impossible.

This principle was usually respected except in Sind and
Bengal. There the lack of stable party majorities led to a
state of perpetual squabble among ministers and legisla-
tors. The situation was complicated in both the provinces
by the fact that in Bengal the Europeans held the balance
of power among contending groups whereas in Sind the
Congress legislators did.

Appointment of Governors. The Governors were
appointed by the Crown on the advice of the
Secretary of State and the Governor-General. In Orissa
the appointment of an acting Governor was can-
celled when the Council of Ministers refused to tolerate
the elevation of their Chief Secretary to that office. On
appointment the Governors received an Instrument of
Instructions previously approved by Parliament laying

Parliamentary .
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down how they were expected to perform their duties.
‘The Instrument had statutory sanction and could not be
changed without previous Parliamentary approval. The
Governor-General and the Secretary of State could warn
a Governor if he violated its provisions, and in the last
resort could even call for his resignation for such violation.
But citizens could not enforce it against the Governor
through judicial action.

The sphere of provincial government. The pro-
vincial governments administered ¢ provincial > sukjects
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cxclusively and the  concurrent ’ subjects jointly with the

centre. Both lists included subjects usually administered
clsewhere by units of a federation. Advantage was taken
of the interpretation of the federal constitution in the
British Domirions and the United States of America to
prepare detailed lists of provincial and concurrent sub-
jects which left little room for future controversy. The
financial resources of the province were enlarged by per-
mitting them to raise certain taxes in their own right
which they could earlier have raised with the permission
of the Central Government. Here controversy raised its
head, to be settled in the Federal Court in favour of
allowing the provinces to raise taxes on sales and pro-
fessions.  As the levy of professional tax could adversely
affect the income tax levied by the centre, an amendment
of the Constitution Act provided that the tax on any
individual was not to exceed Rs. 250 a year.

Agency functions of provincial governments.
The provincial governments could act as the agents of
the Central Government when asked by thelatter to do so.
An amendment to the Constitution Act during the war

"provided for the more effective discharge of such functions

by public services in the provinces.

- Looking back. To sum up, provincial autonomy with
coalition ministrics flourished for ten years in Sind, Dengal
and the Punjab. In all the three, provinces the Governors
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formed the pivot of the administration, as the provinces
lacked well-knit political parties. In Bengal the minis-
tries were dependent on thessupport of Europeans, who
could be expected to act in consultation with the Gover-
nor. In Sind the rival Muslim groups were hopelessly
divided, making the work of administration very difficult.
In the Punjab the Unionist party had a majority, but the
party was soon split on an extra-provincial matter, the

demand for Pakistan and the formation Qf a Muslim

League Ministry in the province.

Bombay, Madras, the United Provinces, Bihar, the
Central Provinces and the North-West Frontier Province
had only a short spell of provincial autonomy between
October 1937 and 1939. They were governed thereafter
by the Governors till 1946. New elections were held early
in 1946 and thereupon responsible government was
restored in these provinces under majority parties. In
Assam and Orissa there were short spells of Governor’s

rule alternating with government by a ministry never able

to command the votes of a majority but carrying on
the administration as best as it could because many
members of the majority party were in jail. Between
1937 and 1939 they also enjoyed provincial autonomy.

CHAPTER XXII

PROVINCIAL LEGISLATURES BETWEEN
1937 anp 1951

Composition of Provincial Legislatures. The es- N

sence of representative government is a legislature elected /i =~

on a liberal franchise. The Government of India Act,
1935 sct up entirely elected popular legislatures in the

e 5 .
.eleven provinces and predominantly elected second houses

in Bengal, Assam, Madras, Bombay, U. P. and Bihar.
The number of seats in the various legislative assemblies
yaried: 50 in the North-West Frontier Province, 60 each
in Orissa and Sind, 112 in the Central Provinces, 192 in
228 in the United Provinces and 250 in Bengal.  Seats
continued to be divided as before between communities

-and trades and professions. 'To the communities already

entitled to representation were now added the scheduled
castes and backward tracts. A further wedge was driven
into corrfmunities by granting separate representation to
women 1n most provinces. Europecans in Bengal were |
allottec} 25 seats (out of a total of 250) for a population |
amounting to 3% per cent of the total whereas the Hindus .
were ‘given 81 seats though forming 44 per cent of the
population. Candidates in territorial constituencies us-
ually fought elections on a party ticket, though some of
the parties had no political platform. In some provinces
a considerable number of candidates described themselves

-as independents, presumably implying that they were not

willing to subscribe to any of the existing political plat-
forms. T h('t number of parties able to secure representation
in the prdvincial legislature rose to 14 in Bengal in 1937.

233
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Elections. Only two elections were fought during the
years that the Act was in force. In a federation provin-

v .\ cial political parties seldom flourish. Usually national

parties reproduce themselves in the units with local plat-
forms of their own. “This was largely true in India except
that the local voters in the provinces voted on opposition
to, or support of, the Government of India Act in 1937
and on Pakistan and Akhand Hindustan in 1946. The
question of national independence oversha'dowed Io(zal
‘government. When in office all the political parties
subscribed to a programme which could best be described
as one of social amelioration.

As before, constituencies stood divided into two classes,
general and special. General seats were distril?uted be-
tween rural and urban constituencies among various com-
munities. No attempt was made in the rules to apportion
seats cither to the number of voters or to the population.
Thus in 1937 a general seat in Madras represented from

1926 (Europeans) to 73,811 (non-Muslim) electors. Seats

allotted to various professions varied similarly from 1,018
(for labour) to 19 (Europeans commerce). Even in the
same community a member would represent between
6,004 to 73,811 voters if a Hindu, from 24,711 to 5,293
if a Muslim, and from 41,968 to 8,321 if an Indian Chris-
tian. This was true of every other province. If the

Maximum No. of voters for a seat Minimum No.

Bombay — — 1,16,886 58 -
Bengal —_ - 98,316 18
Madras - - 73,811 19
Orissa —_ = 27,766 35
Bihar —_ - . 57,619 25
- Sind —_ = 28,419 : 1,629
¢ Punjab —  — - 7 3L108 10
U.P. —_— - 79,010 v 52
C. P. —_ - 38,740 . 129

N.W.F. P. —_ - 12,806 366

- Sind and the North-West Frontier.

. .elected for a period of five years.
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special constituencies be included, the range in various
provinces is represented by the table on page 234.

Registration of voters for the first assemblies was made
by the old dyarchical government, that for the election
of 1946 by the Governors in the six provinces and the
Council of Ministers in the rest. The wide variation in
the number of registered voters for the two elections was
significant and suggestive.

Men and women 21 years of age were entitled to be
registered as voters on very low literary, property, income
or combatant (in the First World War) qualifications.

A landlord paying Rs. 5 as land revenue, an owner of

property worth Rs. 5,000, ‘all income-tax payers, and
persons able to write an application for their inclusion
in the voters’ list had the vote. Forty per cent of adult
males enjoyed the right to vote.

The holding of elections followed the previous practice.
In the elections held in 1946, a good deal of interference
by the Government was alleged in Bengal, the Punjab,
The polling and
presiding officers were all officials, some of them amen-
able to the suggestions of the party bosses to return their
party candidate at any cost.

Members of the Legislatures received daxly allowances |
and monthly salaries fixed by Acts passed by the provin- : -

cial ‘Legislatures. These provided generously for their
needs. Members continuously absent for 60 days with-
out leave of the House could be removed and their seats
declared vacant. Three members were so removed from
the Bombay Legislative Assembly in October 1948,
Duration of Legislatures. The first Assemblies were
A war-time amend-
ment of the Constitution Act enabled the Governors to
extend their life till six months after the termination of
the war. * As mentioned earlier, the first Assemblies in

Bombay, Bihar, UP., C.P. and Madras did not meet °
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* after the resignation of the Congress ministers in 1939.
The Assemblies elected in 1946 remained in office till
1951 when the new Constitution came into operation.
Control of proceedings in the Legislatures. The
Legislature now met under rules of its own. It clected
a Speaker in its first meeting after the oath of office had
been taken by members. A Deputy Speaker was elected
at the same time or on a subsequent date. The Speaker
received a substantial salary and was always in office.
The Deputy Speaker assumed office” only - when-the-
Speaker vacated his office, but he presided in the Assembly
in the Speaker’s absence. The Speaker assumed office
immediately on election. Till a Speaker was elected,
the Assembly met under a temporary chairman appointed
by the Governor to administer the oath of office to mem-
bers and to allow the election of the Speaker to be held.
The Speaker could be removed from office by a motion
{ of want of confidence in him carried by an absolute
| majority of all the members of the Legislature. Such a
motion required a fortnight’s’ notice. Motions of -no
confidence were moved or given'notice of against Speakers
in the United Provinces, the Punjab and Bengal, but werc
never carried. ' o
" In the beginning of a session, the Speaker announced
a panel of chairmen who presided in the absence of the
Speaker and the Deputy Speaker from the House. Every
- Assembly had a secretary who assisted the Speaker in the
discharge of his constitutional duties and a_Sergeant-at-
Arms who helped him in preserving order in the House
““The new Legislatures at work. Members of the
Legislature tabled questions addressed to the ministers ir
whose department the matter fell. The answers wer
given by a member of the Government. Usually a ques
tion required a fortnight’s notice, but short-notice ques
tions could be asked with the consent of the minister con
. cerned. - Resolutions were moved voicing the opinion ¢

'
>
>
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the. House involving neither legislation nor grants. ' Reso-
]Emons were no longer recommendations to the execu-
tive as they used to be till 1937, but reflected the ¢ deter-
mination”’ of the sovereign Legislatures. Questions of
urgent public importance were discussed, as before, on
motions for adjournment. A plethora of these mot,ions
in some Assemblies under dyarchy led to some restric-
tions. 'The quorum for the transaction of business in the
Legislature was one-sixth of the total membership. Thus
'wher(.tas t.hirty members could discuss and decide all
questions in the House, the rules of the Punjab Legislative
Assembly till 1947 required -that no motion for aod'ourn-
ment should be admitted for discussion unless 35Jmem-
bers suppor'tf{d it. Motions of lack of confidence in one
or more mimsters and in the entire ministry could also
b.e moved. In some provinces ministers were allowed
time for canvassing support for themselves in connection
with })01h types of these mctions by the practice which
. Permltt'ed discussion on these motions to be held not
immediately but after several days. The Government
was 'allowed to make statements on public policy ig
cluding circumstances leading to the resignation }of r;

- munister or his dismissal. The English practice of allow-

Ing a minister resigning office to state his reasons for doine
so o the floor of the House was followed in most of tho
provinces. In the Punjab, however, the Governme :
.refused to allow such a statement to be made on t}rll
preposterous_ plea that the minister had been dismissec?
by the Governor acting in his discretion. The validity

-of this plea was-rebutted by the Prime Minister a little

.. later when he made a statement on behalf of the Govern-

ment on the question. In Ben
. . gal such a stateme 1
m the House was suppressed. armade
The Lﬁ:gxslature discussed the expenditure in the esti-
bmattﬁs \éviuch- was charged to the revenues of the province
. c - - 3 a :
Y C nstitution Act or by Acts of provincial legislatures.

B
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The rest of the annual estimates was voted as demands
for grants. Excess grants were voted to cover any excess
over authorized expenditure incurred in the previous
year, and supplementary grants were made to meet the
cost of new items not foreseen at the time the original
estimates were submitted. The annual estimates were
discussed by the Assembly on dates set apart for the
purpose by the Government. The budget was intro-
duced in the Assembly by the Finance Minister on a day
exclusively set for the purpose. There was some general
discussion on the days following. Then began the voting
on grants. Members gave notice of motions for.cuts in
the expenditure. - “The purpose of every cut was explained
by its sponsors. Provincial autonomy introduced a
change here in that in several provinces the Speakers
feld that, as in England, only members of the Opposition
be allowed to move the cuts. In the Punjab, Govern-
ment members were also allowed to move cuts, thus

" defeating the main purpose for which the estimates are

submitted to the House. Discussion on votes for grants
‘ranged over the entire ficld of administration covered by
the vote, that on a cut motion covered only the purpose
for which the cut was moved, The discussion on the
budget was political rather than financial. It provided
opportunities for discussing the policy of the Government
rather than allowing the legislators to scrutinize the
financial justification or otherwise of the expenditure to
be incurred. Provincial Legislatures in India were not
as much overworked as Parliament in England. It would
have been possible to allow a more thorough discussion

on the budget by allotting more time for it. As it was,

only selected subjects were discussed, and agreed-upon
motions for cuts debated. On the last day all the re-

maining votes for grants were moved one after another

> and agreed to. Lo -
- Non-official business. The rules of business usually

2
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allo.ttcd one day a week in the session for non-official
business. The Govérnment, by a resolution of the House
cguld use it for its own official business. In some ro:
vinces this was too often done without trying to find tIi)me
f(‘)r-Government business otherwise. The first hour of the
sitting was used for answering starred questions. By con-

sent of the Opposition, it was sometimes, though rarely, -
3

dlspcpse(i_ with, Motions for adjournment were very

p;entxful in most Legislatures, owing partly to the refusal

Z c;he vacrnme}rlxt to supply information to members
nd partly to the members’ desire

v to appear very
Tfm-e for meetings. The rules of business provided

convenient hours for the transaction of the business of

the House. Most Legislatures provided for afternoon -

sittings, thus enabling Government members to att d
to ?helr daily administrative duties. In the Puniab etrlll
sitings were usually held from 10 aAn. to 4 p.yg ‘Jcies 'tc
the fact that the rules of business prescribeci ihat Iiixz

* Legislature should usually sit at 2 p.u.

Passage of a bill. The procedure onebills in the |

rovincial Legis i
p cgislature was the same as ldescribed in

. Chapter XVII. "A bill passed by the Legislature was

sent to the Governor. If he assented, it became an Act
He QOUI(.i refuse his assent outright, reserve the bill fc :
the cor.lsxderation of the Governor-General, or send Olt-
baclf with a message that it should be modiﬁ,ed in cert 3
particulars. If it was sent back to the Legislat i
would again be reconsidered there. If a bﬁl wausr:’eri:
;lc; the Governor*Geqeral he could assent thereto, refiuse

§ assent, or reserve it for the consideration of the Crown

" The Governor-General could send a bill back to the

provincial Legislature for reconsideration. When a bill
Xv?lsn reseryed for the consideration of the Crown, it lapsed
less 1t was assented to within twelve months of its pre-

sentation to the ;
! to. Governor. The Crown possessed the
. :
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right of disallowing a measure within twelve months of
its having been assented to by the Governor. -

Rules of debate. The rules of business provx.ded
that no member could speak twice on the same motion.
He could interrupt the proceedings to offer a personal
explanation, to raise a point of order, or to raise a ques-
tion concerning the privileges of the House. The mover
of a motion had the right to reply. .Thc-motwn for
bringing discussion to an end at a certain point too‘k the
form of a motion that ‘the question be now put’. It
was voted upon without discussion, but the Speaker could
refuse to put a motion for closure bcforpe the House if
he thought it was frivolous or an abuse ol tbc p-roced.urc
of the House. He thus tried to secure a f_axr discussion.

Every week the leader of the House outlined .the. Gov(i
ernment programme for the week an(.i usually indicate
if the Government intended encroaching on the time set
apart for non-official business.

' < i he House. -
Voting.  The Speaker put the question to t -
After rea?ling out the motion before the Assembly, he called

for votes. The members supporting the motion ShO\.).ted
¢ Aye’, those opposing it ‘No’. 'The Speaker decided
which side was the heavier and declared whether ayes or

noes had it. If his decision was challenged, he called '

for votes again and then ordered a division. The ayes

and noes went into their respective lobbies, the tellers -

counted them as they marched back to their seats and
reported the decision to the Speaker, who {mnounced
the result. On a division being called, the votes of the
members on both sides were recorded and pubhsh.ed.
Meetings. The Governor summoned the Legislature

to meet in a session, and thereafter it was the Speaker’

who regulated the business.. The session was prorogued
by the Governor, who might, then or later on, fix a date

for the next session. The Governor could issue Ordinan-

ces when the House was not insession. These remained in

-
!

M.L.A’s and hence no seats were reserved.
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force only for six months unless approved by the Legis-
lature within six weeks of its first meeting after the
promulgation of the Ordinance.

Governor’s legislation. The Governor could make
Acts of his own or Ordinances covering his special res-

ponsibilities. He could also authorize expenditure for;!

any purpose covered by his special responsibilities. These !
powers were never used. Ordinances on the advice of
ministers and subject, ultimately, to the approval of the
House were sometimes issued. '

Sezting arrangements. The Speaker allotted seats
to various parties. The chief spokesmen of the Govern-

"metit occupied the front bench.  The leader of the biggest

party in opposition became the Leader of the Opposition
and sat on the front Opposition bench with his colleagues.
Other parties were allotted blocks of seats where they
marshalled their members. Unlike Westminster, in"
Indian Legislatures there was room enough

Privileges of the House and its members. The
Legislatures possessed the power of defining the privileges
of the House and its members by an Act. The Constitu-

tion Act, however, declared that till the Legislatures so

defined them the members would exercise the privileges
enjoyed by the members of the previous provincial Legis-
latures. Thus the members enjoyed freedom from arrest
for civil cases during the session. In Bengal it becamc
Decessary to send intimation of their arrest to the Speaker
if the House was in session. In some provinces a ridi-
culous position was created by the Government’s refusing
to allow some members of the House to enter the Chamber

* though they were permitted to use the library and watch

proceedings from the visitors® gallery.
The members also enjoyed freedom of speech in the

House. "Speeches delivered in the House could be pub-

lished with impunity in the official proceedings of the

’

4 i

for all ~

-
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Legislature. Provincial governments di_d ot usua]l}ylf
take action against a newspaper for pubhshmg a sp(f_ec
of a member of the Legislature. In thc‘Punjab, whe.n
the District Magistrate of Lahore p_roh1.b1ted the pul:zh-
cation of all reports of a public procession, the Premlgr

" declared that this prevented the nelvspapers from pu -
lishing the report of the speech of any M. L. A. referring
to\t/};:itl(r)lrcsld\irge admitted on the recommendation.o? a
member. Ordinarily a member could get -admission
icl /0 visitors.

nci{{:lisljzro;wl;u‘;liness. The proceedings were conducted
under the Rules of Business and Standing Orders of FhC
House. These were interpreted tfy the Speaker and
usually provided for the efficient discharge of the ﬁfr%c-
tions of the Legislature, aﬁording Ye?sonable opportunities
to the Opposition for public criticism of the admmlslt(ra-
tion. The rules, as well as the rulmgs-of the §pea er,
very often upheld the dignity of the Indian Legislatures.

i ; i / d the conduct -~
Sometimes, however, passions were roused an

of the presiding officers appeared to those in opposition’

ill judged and tending to favour one party or the other.

Proceedings were sometimes marred by unseemly con-

duct, making maintenance of order a difficult task.
3

Members were expelled from the House by the ordelij of
the Speaker. The failure of a Speaker to keep a mcn; ber
!l in order led to the subsequent expurgation of offen 1x}1lg
" remarks. The refusal of the memb?r named to leave the
House raised a problem in one Leglslatul‘e which th.reat-
ened to assume serious proportions. On the whole
members of the Legislatures behaved with greater deco-

rum than could be found anywhere else except at West-*

inster. : -
ml’?‘;?proceedings were officially published under the

i 1 Government presses.
thority of the Speaker by the loca
‘ éll{ueports}:)f the speeches'were taken by corps of shorthand
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writers. The typed speeches were sent to the members
for approval as a fair record of what they said.
The Second Chambers in the Provinces. The

setting up of the Legislative Councils in some provinces

through a very restricted franchise did not serve the pur-
pose it was intended to serve. The tota] strength of the
Legislative Councils was less than that of the Assemblies
as the franchise was limited and nominations were resorted
to. The result was that even where the Legislative.
Councils differed in their complexion from the Assemblies,

- the very large majorities of the popular parties in the

Assemblies made it certain that the attempt of the Coun-
cil to obstruct the administration would bear no fruit.
In the joint session of the two Houses called for resolving
their differences, the majorities of the administration in
the lower House made the verdict of the joint session a
foregone conclusion. Both Houses had equal powers
except that money bills originated in the Legislative

- Assemblies, which alone granted supplies.

The Legislative Councils were permanent bodies. One-
third. of their members were renewed every third year.

During the war partial renewal of the Councils stopped.
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CHAPTER XXIII

CENTRAL GOVERNMENT
rFrROM 1921 TO 1946

The Governor-General in Council from 1921 to
1937. We have described the organization of the Cen-
tral Government under the Government of India Act,
1919 in a previous chapter. The Central Government was
carried on under this Act from April 1921 till the attain-
ment of independent status by India in August 1947,
During this period it underwent many char'lges. }7 or the
first sixteen years the Government of India cor'lsxstq(‘iw(f__
eight members, three of them Indians. . It toQilf ~1‘;5/_91"510;1”5 )
frankly and openly from the Secretary of Statfa in Council.
Its Foreign Department carried out the decisions of: the
British Cabinet or worked as its agent in the Mldc_ﬂ'c )
East, Persia, Afghanistan, Tibet.ar}d ‘(_Zhina. 'Ihc Mili-
tary Department received its inspiration from the War

~ Office or the Imperial Defence Council and was charged
not only with the defence of India but with the defence .

of British Imperial interests centring on Indi.a as well,
The Secretary of State arranged for the services of the
British officers serving with the Army in India and secur.ed
the British troops stationed for garrison duty in India.
Exchange and currency were managed by the SCCI‘thlry
of State in England, usually in the interests of the City.
Most of its military equipment and stores were bought

by the Secretary of State in England. The Secretary of )

State in Council was responsible to Parliament for every
pie spent by the Central Government in India. This
did not mean that the Governor-General in, Council

.asked for and received sanction for all its expenditure

244
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cvery year. But all items forming the annual Indian
cstimates had received the sanction of the Secretary of
State in Council at one time or another. Relations with
the Indian States were closely supervised by the Secretary
of State, though he could trust the Governor-General as
the member in charge of the department not to let him
down in his dealings with the states. Members of the
imperial services were recruited by the Secretary of
State himself, largely in England. He laid down the
conditions of service and decided with the help of the
India Council all appeals against Indian orders. The
fiscal convention circumscribed his powers in the matter
of custom duties. But he could always interfere to safe-
guard imperial interests or enforce Cabinet policy. The
appointment of a High Commissioner for India in Eng-

land had transferred to him the powers to purchasc
civilian stores including railway equipment and made it

possible for the Government of India to make its pur-
chases abroad in thc most favourable market. Railway
policy in India was an imperial concern as it touched
British investments in India. The Government of India
Act, 1919, had definitely declared that Indians were to
cnjoy no authority at the centre but only such influence
as might come from their larger number in the Legislature.
The Government could get whatever laws it wanted
cither by Ordinances or by certification. About 80 per
cent of the money spent by the Central Government was
not votable. The cuts in the rest could be restored by
the Governor-General if he thought that his original
estimates were needed in full in the interests of British
India. ’ .
The increase in the number of the Indian members of
the Executive Council from one to three did not imply
any strengthening of the hands of Indians in the ad-

- ministration. Usually subsidiary departments were plac-

ed in their charge, law, education, commerce and in-
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dustry.. They could always be out-voted by the five

. British members of the Council. The practice of select-

S

. never came into operation.
definition of British policy in India at the time when the

~ Authority was to run the Indian Railways.

ing one of the three Indian members from the services
sometimes secured a pliant instrument not always favour-
able towards rising national aspirations. One of the
three Indian members was always a Muslim who could

"be trusted to back the Raj against ‘revolutionary’ on-

slaughts. The Indian members seldom agreed among
themselves on major issues.

Federal Government in the Act of 1935. The
federal prowslons of the Government of India Act, 1935
They form, however, a good

Act was passed. The Government of India was to be
dyarchical. Relations with the States were placed in the
hands of the Crown Representative. Defence and foreign
relations were reserved to the Governor-General. Ex-
change and currency were to be managed by a Reserve
Bank free from political control. A Federal Railway

ments representing about 80 per cent of Indian expendi-
ture were not to be under the Council of Ministers. But
the limitation imposed on Indian authority went still
further. England’s share in Indian trade, commerce and
industry lay beyond the reach of Indian ministers. The
Governor-General was responsible for India’s solvency,
and on the advice of a British financial adviser could
turn down any scheme which the latter considered harm-
ful to India’s credit. It was little that the federal Council
of Ministers was expected to do.

Even more surprising was the provision in the Act that

this organization of the federal government would not be -

revised unless all the 562 rulers, princes, chiefs and what-
nots agreed to its amendment. A power of veto was
thus placed in the hands of the princely order.

The organization of the federal Legislature offended

?

Thus depart- -
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against all the conventions that had made federalism
workable elsewhere. The members of the federal Assem-
bly were not to be elected directly, and one third of them
were to represent not the pcople of the states but their
princes. In the federal Council of States, the princes and
princelings were to be represented by 104 seats as against
156 seats for British India. They were promised seats in
the federal Council of Ministers. Even then a represen-
tative of the British Crown was to regulate their relations
with the Government of India. No assurances were
asked for that the princes would sooner or later modernize
their governments and give their people their due share
in the government of the country. _
The fact that there was no substantial transfer of power
to Indian hands at the centre was mainly responsible for
Indian rejection of the federal provisions of the Act. So
many outside parties, British commercial interésts, British
industrialists and princes among others, were involved
in the British scheme that no assurances could have
transformed the government set up under the Act into a
quasi-Dominion, much less a Dominion government in
practice. Of course, even as a federation it was defec-
tive. Five hundred and seventy-three units were obvi-
ously too many; the huge areas governed directly by the
Central Government all over India represented an un-
precedented problem in administration. The veto cn
vital constitutional changes exercisable by every member
of the princely order was an unheard-of innovation. The
absence of common citizenship and the reservation of the
defence of the states as a British duty in the hands of the

. Crown Representative would have made a mockery of

federal government.

When the war broke out in 1939, India was still a
subordinate department of the British Government. Its
position with regard to the war would have been the.
same even if the federation as visualized in the Act had

L
-
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. of the Empire to a new Indian Overseas. Department.

" "Supply Department was set up to look after essential
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been formed. The British declaration of war on Ger-
many would have covered India then as it actually did

‘in 1939. The prosecution of the war would have been

even then, as it remained in fact, in the hands of the
British Government acting through the Governor-Genral
in India.

Expansion of the Executive Council during the
Second World War. The war produced a good deal
of talk but showed little substantial change in the consti-

tution or the working of the Government of India. When

it began, the Government was performing four types of

functions, local, federal, co-ordinating and advisory. Inthe™

areas dlrectly under the Central Government all the func-
tions of local government, transferred to provincial ad-
ministrations elsewhere were being carried on by its
agents. Its War, Foreign Affairs, Political, Finance (in-
cluding customs, exchange and currency) and Communi-
cations (including railways, posts and telegraphs) depart-
ments looked after purely federal subjects. The Legisla-

tive and Assembly departments fulfilled a purpose com-
mon to all governments. The Commerce (including
Labour), the Home and the Education, Lands and Health
departments performed_concurrent, co-ordinating and
advisory functions, In _]uly 194—f"“the Governor-General
carried out the first expansion of the Council during the
war, inviting five more Indians to the Council. These
members were given chargg of departments created by
the bifurcation of existing departments. The Education
Department yielded the interests of Indians in other parts

The Directorates of Information and Broadcasting, till
then a part of the Home Department, were detached from
it to form another new Department of Information and
Broadcasting. 'The Labour Department took over labour
welfare from the_Commerce. Department. A “separate

"

"

“repudiated their affiliations with that body.
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supplies during the war, The Civil Defence Department
took over Air Raid Precautions. In 1942 another expan-
sion of the Executive Council took place, this time adding
three more members to the Council. New members took
charge of the Food and Defence Departments, taking over
food supply from the Commerce Department and can-
tonment and amenities for troops in various theatres of
the war from the War Department. A member without
portfolio was sent to England to represent India in the
Imperial War Cabinet. A little later came the Depart-
ment of Post-War Planning.

British control of vital subjects. Though the num-
ber of Indians in the Executive Council was raised from
three to GICVCII the British members continued through-

,Rg..l,h»fa‘ys. The work that three Indlan members had
been doing was now entrusted to five members. Two
new departments brought into being by the war were

entrusted to two members, whereas Home, Communica-

tions and War Departments yielded some parts of their
work to form the Information, Posts and Air and Defence

_and Civil Defence Departments. All this cheeseparmfr)

did not change the essential character of the Government
of Indla it contmued to function as a subordinate depart-
ment of the British Government. The cleven Indian
members were carefully chosen to represent almost all the
pressure groups in the country out to bargain with the
British Government for weightage, special rights and the
like. One or two erstwhile Congressmen found them-
selves in the seats of the mighty, but they had long befare
It is signi-
ficant that not one of the Indian members except Dr.
Ambedkay had any backing in the country. He frankly
represented a pressure group out to bargain to its best
advantage with the party in power.

(Y]
©
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The Second World War caught the British napping in
India as elsewhere. The Conservative Government had
in 1935 stoutly opposed—and opposed successfully—the
insertion of a preamble in the Government of India Act,

1935 declaring Dominion Status as the ultimate goal of -

British policy in India. The preamble of the Government
of India Act, 1919 reproducing the declaration of British
policy in India made in August, 1917 was not repealed.
Lord Irwin had declared in 1929 that ¢ the natural issue
of Indian constitutional progress as there contemplated
was the attainment of Dominion Status’. The deliberate
omission of the term now was naturally resented in India
by all parties and left the impression that the Conservative
Government probably agreed with Mr. Churchill who
had declared in 1931 that he did not foresee any reason-
able time within which India could have the same
constitutional freedom as Canada.

CHAPTER XXIV
PARTITION AND INDEPENDENCE

British ¢ obligations’ in India. The safeguards in
the interests of India provided in the Government of India
Act, 1935 made the preservation of law and order in
India a British obligation. The British Government had
also assumed special responsibility for the preservation of
the princely order and the rights and legitimate interests
of the minorities. In the interests of Great Britain, the
British Government undertook to secure that Indian trade
and commerce were not fostered, in the only way they
could be fostered, by assigning to the European British
subjects of the Crown a position in trade, industry and
professions in India inferior to that of Indians. The steel
frame of the Indian administration, the British elements

- in the two security services, the Indian Civil Service and

the Indian Police Service, was to be preserved without
much serious damage, and the Army in India was to con-
tinue being commanded entirely and officered mainly by

* Britishers for as long as one could foresee.

Declaration of 1940. No wonder this evoked no
enthusiasm in India. But the British Government stuck
to its guns. The Government of India was still being
carried on under the Government of India Act, 1919
when the war broke out. The successful prosecution
of the war in British interests demanded a contented
India which could spare troops for fighting in all theatres

. of war. So what had been denied in 1935 was at last

conceded in January, 1940 by a declaration of the Viceroy

that Dominion Status of * the Westminster variety as soon L

as possible after the war’ was the goal of British policy

251
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in India. Even this evoked no response in any quarter
in India where interest was centred round what the
British did immediately.

Cripps Mission and Cripps Declaration. So slow
was the British Government’s response to problems of the
moment that a National Defence Council promised on
the outbreak of the ‘war was not constituted till two
years later in October, 1941. In August, 1940 a statement
repeated that, ¢ subject to the due fulfilment of obligations

which Great Britain’s long connection with India had-

imposed and for which His Majesty’s Government could
not divest themselves of responsibility’, India could
have anything—after the war. When Japan entered
the war Sir Stafford Cripps came to India deter-
mined °to sign away the title-deeds of the old Raj’
and make ‘ a complete break with the past’. He declared
that after the war India would be free to devise her own
constitution. But ‘the primary object of the Cripps
Mission was, a matter of the moment,’ the formation of
a ‘ National Government’ in India entrusted with ‘ the
task of organizing all the resources of India,’ leaving ‘ the
control and direction of the defence of India’ in the hands
of the British Government. °Independence now’ with
the direction and control of the war in the hands of the
Commander-in-Chief representing the British Govern-
ment, seemed to be within India’s grasp by a concession
¢ just short of complete change’. But Sir Stafford Cripps
backed out at the last moment, refusing to concede an
Indian Government responsible to an Indian Legislature
* for everything except defence.

But the Cripps Declaration did sign away the title-
deeds of the old Raj by its definition of ultimate British
aims in India. All alleged British obligations in India
were surrendered, though they were to be the subject of
a treaty between the Constituent Assembly of India and
the Government of Great Britain. Further the veto on
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constitutional advance granted to the Muslims in India
so far was lifted by visualizing the creation of one or

more Dominions in India. Partition of India into a -

Hindu-dominated area and a Muslim-dominated area

was conceded. Both formed revolutionary changes in”"

British policy in India. The doctrine of a British trust
in India was given up, never to be revived again. Parti-
tion showed a way which, though unpalatableatthe time,
was ultimately adopted.

Simla Conference. There matters stood when the
war with Germany came to an end in May, 1945. Japan
however, was still in the field. The Conservative Gov-
ernment under Mr. Churchill now found it possible to
extend amnesty to the authors of what had been termed
an ¢ Indian_ Rebellion of 1942, The Congress leaders
were released. The Viceroy invited the leaders of the
Muslim League and the Congress to come to terms on a
National Government of India. The Muslim League was
now wedded to Pakistan; the Congress had all along op-
posed partition. The Simla Conference naturally dis-
played the incompatibility between these two approaches
to the constitutional problem in India and failed.

Cabinet Mission propesals. When the Labour Party
came to power in England, a Cabinet Mission came to
India tg explore on the spot the possibility of an imme-
diate settlement of the Indian problem. The war was
now over. The British Government stood committed
to the emergence of independent India after the war by
the Cripps Declaration. The Mission came to India
‘ with the intention of using their utmost endeavours to
help her to attain her freedom as speedily as possible”’
within or without the British Commonwealth. After
interminable discussions the Mission suggested a Union
Government of India responsible for defence, foreign
affairs and communications with the necessary powers to

raise the finances required for the purpose. All other
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subjects and the residuary powers were to vest in the
provinces. The states were to cede powers for the four
central subjects to the Union and keep all the rest or as
many of them as they pleased. The provinces could
form groups with separate group exccutives and Legis-
latures administering such subjects as they agreed to
cede. The constitution was to be subject to revision ten
years after its promulgation and every ten years thereafter.
The constitution of the Union, the groups and the pro-
vinces was to be formulated by a Constituent Assembly.
Elections for the provincial Legislative Assemblies were
_to be held immediately. The new Legislatures were to
~serve as electoral colleges for the election of the members
of the Constituent Assembly. Members were to be elected
by the method of proportional representation with a single
transferable vote. A total of 292 members for British
India was to be reached by adding to the members elected
by the provincial Legislatures four members, one repre-
senting British Baluchistan, another Coorg (elected by
the local legislative council), and two elected as Central
M.L.A.s for Ajmer and Delhi.  ° ‘ o

The Constituent Assembly thus elected was to meet in
a plenary session to elect its chairman and other officers,
settle procedure and set up an Advisory Committee on
the rights of citizens, minorities and tribal and excluded
areas. After doing this the representatives of Bengal and
Assam were to meet in one section, those of the Punjab,

the North-West Frontier Province, Sind and Baluchistan

in another, and the rest in the third section. Each section
was to frame the constitution of the provinces included
in it, decide whether the provinces were to have a group
government, and if so for what subjects. If a province
decided not to join the group government, it could re-
main outside notwithstanding the fact that other provinces
in the section decided to have a group government of
their own.

3
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At the first plenary session, the states were to be repre-
sented by a negotiating committee. But in the sccond
plenary conference held after the provincial constitutions
had been formed, they were to be represented by 93
members, one member representing a million people
The method of selection of the members was to be deter:
pined by consultation, presumably between the negotiat-
ing committee and the rest of the Assembly or its appro-
priate committee. These 385 members were then to
meet together to devise a constitution for the Union.
H.efe matters concerning the grouping of provinces, the
division of functions between the Union and the ,pro-
vinces,.or raising any major communal issue, were to
be decided by an absolute majority of the whole House
as well as of the two major communities.

An inte.rim government with popular support was to
be set up to be in charge of all the departments of govern-
ment. Itwas tocarry on administration till the Constituent

Assembly made other arrangemetts for the purpose.

The Congress, the Muslim League and the Sikhs ac-
cepted the policy announced by the Cabinet Mission
with mental reservations, as subsequent events proved’
The European members of the provincial assemblie;

" decided ultimately not to vote for the election of members

of the Constituent Assembly.

The Interim Government and its failure. As the
Congress. and the Muslim League did not agree on the
composition and the character of the Interim Govern-
ment, a ‘ Caretaker’ Government of officials only was

formed. After a good deal of negotiation an Interim

Government of fourteen members was formed, five re.
presenting the Congress, five the Muslim League, and
one each representing the Sikhs, the Parsis, the A’norlo-
Indians and Indian Christians. ' °
The establishment of an Interim Government in Sep-
tember 1946 affected the powers of the Government of
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India in several ways. A British High Commissioner in
India took over from the Governor-General the dut').r of
protecting British interests in India. Fo‘r the ﬁrst time
the Government of India pursued a foreign policy of its
own, sometimes in sharp opposition to 'that of Brlta}n.
Its representatives secured the condemnation of _the policy
of the Union of South Africa in the United Nat\ops when
the Union was being supported by Britain. T?us neces-
sitated the appointment of Indian Ambassafio.rs in various
countries of the world, and of High Commxssxopers in the
Dominions. / The Vice-President of the Council e.mergcd
as the head of the Government of India, putting the
Governor-General in the shade. The rules of bu.smcss
were changed, thus putting an end‘ to the weckly;_ inter-
views of the departmental sccretaries with the \1cerqy.
The Interim Government met formally under the chair-

manship of the Governor-General, but he left"the mem-

bers to decide various questions among themselves.
The Interim Government proved an ill-assorted body.

The differences between the Muslim League members °

and the rest of the Government reached boiling point
when the Muslim League Finance Minister introduced a
budget without consulting his colleagues.

New elections.

cial Assemblies and the Central Assembly had been held

early in 1946, The Congress secured a majority of seats”

in the United Provinces, Bihar, Orissa, Assam, Madr'fis,
Central Provinces, Bombay and the N9rth-West Frontier
Province, and an overwhelming majority of _gcr'leral seats
in the rest of India. The leaders of the majority parties
in the various Assemblies were now called to power, and
Congress ministries were set up in eight provinces. In
the Punjab the Congress formed the biggest sxnglf: group
in the Legislature. After a gooq .deal of negotiation a
Unionist, Akali and Congress coalition was formed which

took over the government. In Sind, the Muslim League

)

)

Meanwhile elections to the provin-
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had the largest following, but a coalition of ‘all the
rest” claimed a majority of members. The Governor,
however, called the Muslim League to power. Bengal
had a Muslim League majority and formed a League
ministry. Thus the Muslim League ruled in two out
of eleven provinces. :

There was a good deal of squabbling over the Cabinet
Mission’s scheme among the political parties. When the
clections to the Constituent Assembly were held, the Con-
gress very wisely nominated ° all the talents * in the coun-
try from all parties and belonging to all communities as
its candidates. They were elected. The Muslim League
succeeded in securing almost all the Muslim seats in the
Constituent Assembly.

The demand for Pakistan. When the Constituent
Assembly met, the Muslim League members from Assam,
Bengal, the Punjab, Sind and North-West Frontier Pro-
vince absented themselves. After the election of the
chairman and the adoption of a resolution on the objective

" of the Assembly, it adjourned to give time to Muslim

League members to join if they cared to do so. They
did not, and the Constituent Assembly thereupon refused
to wait any longer for them. Indépendent 'members

" from the United Provinces, Bihar, Orissa, Assam, the

Central Provinces, Bombay, Madras, and the Congress
Muslim members from the North-West Frontier Province-
were attending its sessions.

Mountbatten proposals and partition of India.
The Labour Government had appointed Lord Louis
Mountbatten as Governor-General of India to carry
through the Cabinet Mission’s plan and to transfer power .
to Indian hands by June, 1948. He failed to get agree-
ment in the Interim Government and found it impossible
to persuade the Muslim League to join the Constituent
Assembly. He held fresh consultations, offering a new
plan on behalf of the Government of England. He
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agreed to transfer power into Indian hands by August
15, 1947 and preposed a partition of India. British
Baluchistan, Sind and Muslim parts of the Punjab, Ben-
gal and Assam together with the North-West Frontier
Province, if a new election there so decided, were to form
Pakistan; the rest of British India was to form the Domi-
nion of India.
selves, but the Government hoped that they would join
one Dominion or the other. The British Government, as
in 1942, refused to recognize any state or group of states
as a separate Dominion. The Constituent Assembly was
now to be divided into two sections representing. mem-
bers from Pakistan and India. The Central Legislative
Assembly was to be dissolved and the two Constituent
Assemblies were to take its place as Central Legislatures
in the two new Dominions. . A tentative division of Ben-
gal, Assam and the Punjab was suggested, but final
boundaries were to be fixed by a Boundary Tribunal
presided by Sir Cyril Radcliffe as arbiter.

The Muslim League was jubilant because it had after -

all got Pakistan even though it was “truncated>. The
Congress accepted the planas the best in the circumstances.

The Sikhs gave it their support with some mental reser-

vations.

On July 18, 1947, the Indian Independence Act was
passed to make provisions for the setting-up in India of

" two independent Dominions. The Boundary Tribunal

gave its award on August 14, 1947, and on August 15,
1947 a Dominion of India came into being consisting of
the whole of India except Sind, Baluchistan, the North-~
West Frontier Province, West Punjab and East Bengal.

1t thus included the United Provinces, Bihar, Orissa,

i Western Bengal, Assam, Madras, Bombay, the Central
{ Provinces and East Punjab.

The states were left to decide for them-

CHAPTER XXV
THE DOMINION OF INDIA

Indian Independence Act. O ‘
ndia en » On August 15, 1
India joined the Dominions of the British Commonwea?ltlz’

" The Governor-General became a symbolic head of the

Government appointed on the
. men recommendation of th
grlmc 'Mlmste-r.’ The Executive Council gave way(io th:
qunc‘l‘lr of Ml.m.sters meeting under the chairmanship of
;hc j"rlmhe .Mmlster. The Government of India ict
935 was'still the Constitution Act, but now it had beex;
?nile.nc}i)d b}.r _the 1Indepg:ndence of India Act and by the
ndia (Provisional Constitution) O
e oo, n) Order of 1947 and several
.The Doxn‘inion of India : its units. The Donmii-
nion of India now consisted of Governor’s provinces

" Chief Commissioner’ i
issioner’s provinces, and the states acceding

to ;?e Union or merging in a province. All the states
within the boundaries of India acceded to the Union in

_due course. Some of the acceding states formed new pro-

vinces of the Union, some joined together to form ¢ viable’
units of ti}ﬁc federation, others merged into the nei h;)ao :
ing provinces, and a few still retained their indegendur-
existence. Thus Himachal Pradesh absorbed }'é)he li?l;

states of the'Punjab and became a Chief Commissioner’s -

p‘rm{)mcc, Kutch formed another division now administer-
ea. y the Umon’c'i;rectly. Bombay, the Central Pro-
vinces, Madras, Orissa, Bihar and the United Provinces -

absorbed most of the states within their borders. The

:flates of the plain.s of the Punjab, of Saurashtra, mast of
e states of Rajputana, the Central Indian ’states of

.Gwalior, Indore and Malwa, Alwar and Bharatpur, Rewa
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and Panna with the neighbouring smaller units, formed
unions such as Patiala and East Punjab States, Sau-
‘rashtra, Rajasthan, Madhya Bharat, Madhya Pradesh and
Vindhya Pradesh. The states of Travancore, Cochin,
Mysore, Jodhpur, Jaisalmer, Bikaner, Jaipur, Bhopal,
Tehri Garhwal, Tripura, Khasi-States, Manipur, Rampur,
Benares and Bhopal, besides Kashmir and Hyderabad,
remained in separate existence for some time longer.
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The centre governed directly Himachal Pradesh, Kutch,

Coorg, Panth Piploda, Ajmer and Merwara and Delhi.
Thus the total number of the units of the Indian Union
was reduced to about fifty. o
The Union Government and Legislature. The
Government of the Unionwas carried on under a Governor-
‘General by the Council of Ministers responsible to the
Constituent Assembly meeting as a Dominion Legislature.
It met at least once a year when summoned to do so by
the President of the Assembly at such time and place as

he thought fit. The President could prorogue the Legis- |

lature. Besides the ministers, the Advocate-General,
even when not 2 member of the Legislature, could address
the House. The Governor-General could require the

attendance of the members in order to address it. He .

could also send messages to the House requesting it to

consider some measure recommended by him.. A

minister could take part in the proceedings of the Legis-
lature for six months without being a member thereof.
A “self-denying clause’ imposed by the members on
themselves required that provincial ministers should not
ordinarily attend the Dominion Legislature. One-sixth

of the total number of members formed the quorum for

the transaction of the business of the House. -

Members received a salary as determined by the Legis-
lature. All questions were decided by a msgjority of
votes. In the case of a tie the presiding officer exercised
a casting vote. Members enjoyed freedom of speech

P

b)

- surrendered to the Union by their Instruments of Accession.
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in the Legislature and could not be punished for any-
thing said by them on the floor of the House.

' The budggt was presented annually to the Legislature.
The expenditure on the salaries and allowanch of the
Governor-General, the ministers, judges of the Federal
Court and the High Courts, and interest, was charged
to the revenues of the Union and was not subject to tth
annu-al vote of the Legislature. All of these except the
salar}es and allowances of the Governor-General could
be dlscuss.ed during a discussion of the budget. The rest
of the estimates were presented to the Legislature in the
form of demands for grants which might be reduced or

cntirely rejected by the Legislature. Supplementary es-

timates for expenditure for excess grants were similarly
trcatc?d. No ‘motion could be made for incurring ex-
Pcndm}re or increasing any demand for grants. Bills
Increasing old taxes and raising new ones c?)uld only be
introduced l?y.members of the Government.

The Dominion Legislature could make laws on all sub-

- Jects for the areas directly under its control, on all subjects

?ot c.overed by the provincial list, for all the territories
forming part of th.e provincesof the Union and for such sub-
Jects in the acceding states or unions of states as they had

'_I'he D.or‘ninion Council of Ministers consisted of a
Prime Minister, 2 Deputy Prime Minister, ministers in
chgrge of various departments, deputy - ministers, a
Mix)nstex: o’f Stat?, .and ministers without portfolios. ,

" ominion Ministers. 'I.‘h‘e previous departments of
¢ secretariat becamec ministries. The number of

munistries or of ministers of various types was not fixed

by law and could be increased as convenient.
S. A secretary headed a ministry as its permanent head.
ome departments had legal advisers, secretaries-general

s
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The ministries numbered fifteen, External Affairs,
Home and State, Education, Public Health, Finance,
Defence, Transport, Food, Commerce, Industries, Labour,
Law, Finance, Refugees, and Communications.

The Dominion Cabinet. The Council of Ministers
met at the office or the residence of the Prime Minister.
It had a secretariat working under the Prime Minister.
It was at first a hybrid collection of ‘all the talents’
drawn from among the members of the Constituent
Assembly. The formation of policy occasionally took
some time. Differences of opinion among the ministers
sometimes came into the open and caused inconvenience
to all concerned. After the formation of the new Govern-
ment, a Finance Minister had to resign on account of an
indiscretion. The Council, however, worked as a team
and proved itself successful in handling the unprecedented
problems forced on its attention.

Provincial Government. The government of the
provinces continued to be carried on under Governors
now appointed by the Governor-General. - The Governor
was the constitutional head of the province, allowing its
government to be carried on by the Council of Ministers.
They were chosen by him and held office during his
pleasure. The Governors summoned the recognised
head of the majority party in their provinces to aid them
in the formation of ministries, and accepted a change of
leadership in the party as reason enough for a change of

ministry. In Madras and Bengal alone there was a
change in government consequent upon change of party
leadership. The provincial governments continued to
be organized as before except that the salary of the
Governor and the staff appointed to assist him in super-
vising the administration was reduced in most provinces.

Division of functions. The division of functions
between the centre and the provinces continued’ as in the
original Act. As before, in the case of *a grave emer-

>
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gency ’ notified by the Governor-General in the Govern-

ent of India Gazette, the Dominion Legislature could, :

on - .. .
the motion of a minister, legislatc on all subjects,

including those exclusively under the provinces. Such !

law . . :
ee;\::r remained in. operation for six months after the
gency was over.  During the emergency the Domi-

" nion G i irecti
overnment could issue directions to the provincial

g)c;verreu?ent for the carrying out of its own functions or
Unip rorrrmlng some federal duties on behalf of the
o on. The D01n1n{on. Government could also issue
4 ections to the provincial government so as to prevent
ansz ir:;/te tI;lu:nau:fe to the peace or tranquility of India or
e ol :szrep. Compla}nts as to interference with
ot top'l : n any province could be entrusted for
Ghort | (h ompetent commission by the Governor-

» Who was to pass such orders on the report as

h - . -
’ (;:Ht:ciught necessary. The Dominion Government might !
ctsuccession duties, estate duties, federal stamp duties, -
b

terminal ta
taxes on goods and passengers, and distribute

a part of the receipts among the units of the union.

in;;mprescpbed percentage of the local collections of
cor € tax was alsowmmllarly distributed among the
provinces. The organization and functions of the pro-

vincial Legislatures continued to be as described in

Chapter j

aSSic};ed Xi(l Any new subject of administration was

o g 1 either to the Dominion Government or the pro-

M C1al government in accordance with the decision of
e Dominion Government.
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The Federal Court: its functioms. As in most
other federations the Federal Court in India was set up;
* to provide a peaceful and national solution of differences
which in the absence of an impartial and independent
arbiter might inflame passions and even issue in violence’.
Its establishment extended the rule of law to inter-pro-

A Centralized Government. Up to 1937 the Govern- -

vincial disputes ¢ which had hitherto been subject to .,
]» ment of India was an indivisible unit. All governmental

executive determination’, . {

functions were legally within the ambit of the (}overgor-
General in Council. He could issue administrative or eri
to the Governor in Council which. the lattfar. was bounc

to carry out. If there was a conflict of opinion between
a provincial government and the Central (.,‘voverr}llmentt i)r;
. any question, the Central Gov_el.fnment deC}dcc.lt ema 1e

" administratively and its decision was binding on the
pr(l)’*‘\;lg(;;.lization of Government in 191?5. The Gov-
ernment of India Act, 1935, changed all this. The func-
tions of government were divided between the provinces

and the centre by law. Administration in the provinces -

was carried on by the Governors, and at the centre by
‘the Governor-General. Thus twelve distinct govern-
ments were formed, eleven in the provinces and one at

the centre. Their functions were defined in the Consti-

tution Act. In the spheres entrusted to them respectively
under the Act, every one of .these twc}vc governmﬁnts
was supreme. Disputes were likely to arise betweenlt errz
about their respective powers. These could no vongc;‘t
be appropriately settled by the. central exeii:un}e. i
might itself be a party to the dispute and therefore it

decision would not be considered either impartial or-

just. As among citizens, it was not on.ly necessary that
justice should be done among these dlsputarft govern-
ments, but that the parties should be conv1{1ced that
impartial justice was done.

The Government of India Act, 1935, set up a govern-
ment with a written constitution. It was now necessary
to provide an instrument for giving a uniform interpre-
tation to its provisions. Hitherto this had been done by
the High Courts or courts of equivalent Jjurisdiction in
various provinces. But these eleven courts could, and
in fact did, sometimes differ in their interpretation. This
was likely to lead to doubts and disrespect for these

decisions.  The Privy Council in England could impose ./

uniformity but it lay far away and was expénsive.
Hence it became necessary to provide in India a tribunal
-capable of rendering an independent interpretation of the | -
constitution uniformly applicable throughout India.

The Government of India Act was ‘a measure of
bewildering complexity. TIts adjustments and its checks
-and balances were extremely delicate’. It conferred legal
rights and immunities on a number of groups, persons,
classes, and, authorities, laying down limits to the autho-
rity of the executive, provincial and central. At the same
time it declared that in providing services, amenities,
employment or other benefits, the State should make no
distinction among Indian citizens on account of caste,
creed or colour. This also necessitated the creation of

.« 2 tribunal whose decisions would be equally accepted by

communities promised special treatment or excluded from

those benefits,
The Federal Court was set up in 1937 to answer all ;
these needs. Till October 1948, it consisted of a chief
10

b
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’ justice and two judges. The total number of judges was
! then raised to five and the Court assumed ordinary
-+ appellate jurisdiction. o :
Judges of the Federal Court. The federal judges
were drawn, till 1947, from the Indian and the British
bar, the bench, and curiously enough, from among the
Indian executive councillors. The British judges were re-
commended for appointment by the Lord Chancellor and
the Secretary of State for-India, the Indian judges by
the Governor-General. Like the High Court judges they
held their appointments from the Crown. Their salaries
were charged to the revenues of the Central Government
without annual vote, the cost of their establishment being
determined by the Governor-General and provided as a
non-votable item in the annual budget. This secured
their independence from the political influence of the
Legislature. Their independence and impartiality was
furthet secured by providing that they would retain their
seats in the Court up to the age of sixty-five. A Federal

Court judge could be removed earlier for infirmity of.

body or mind, or for misbehaviour, on the report of the
Judicial Committee of the Privy Council on a reference
‘|from the Crown. °

To secure the Court against suspicion of approaching -

a case with prejudice or prepossession, it was provided

that temporary judges might be appointed to determine

y a case when one or more of the permanent judges had

| handled it at an earlier stage. This made it impossible

_for a judge to sit in appeal in the Federal Court on a
case which he might have argued at an earlier stage for
one of the parties as a lawyer or decided as a judge.

Jurisdiction of the Court. The Court sat as a full ,,

bench of all the judges. Its decisions were given by the
majority. opinion, the dissenting judge usually writing a
dissenting judgment giving his own opinion. Judges sat
singly in chambers to pass orders assessing costs and per-
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forming other similar functions. In its federal division
the Court exercised appellate, original and advisory juris-
diction. It could entertain and determine all cases in
appeal from the criminal or civil decisions, final or inter-
locutory,.of the High Courts, Chief Courts or Judicial
Comrflissmners’ Courts, if the Court against the decision
of w}31ch the appeal was lodged gave a certificate that the
case involved a substantial question of the interpretation
of the Government of India Act, 1935 and Orders-in-
Cogncil passed thereunder. This was the only way in
which a private citizen could approach the Federal Court.
When the Federal Court once admitted an appeal, it
was open to the parties to argue the case on all counts

not confining themselves to the constitutional issue alonef
The Cf)urt reviewed the case in all its aspects and gave
its decx§ion on the merits of the entire case as disclosed
.before it or in an earlier Court. It allowed even new

issues to be raised. .

The Federal Court heard appeals against the inter-

 locutory orders of a single judge of the High Court against

which an appeal could be lodged to a bench of the High
Court. )

The Court entertained original cases of disputes between

various governments in India, central or provincial. Such

dlSpl:ltCS might turn round any matter of fact or law in-
volving a.question ‘ on which the existence or extent of a

" legal right—a right recognizable by law and capable of

pemg enforced by the power of a State but not necessarily
in a Court of Law—depends ’. It exercised jurisdiction
In suits by provinces ‘ against the Governor-General in
Council for a declaration that an Act is ultra-vires where
the Goyernor-General had a sufficient interest in the Act °
and existence of a legal right alleged to be possessed by
the province depended upon the validity of the Act’. It
further. held that ¢ if the cause of action arises against a
subordinate body, the provincial or the Central Govern-



make a definite and uscful answer impossible.

‘opinion or report.
" _tion of an action already taken under the Government of
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ment can take proceedings against the provincial or the
Central Government which exercises control over the sub-

‘ordinate body’. The original cases that came up to the

Court were disputes between the provinces and the .Cen-
tral Government. In one of these cases, the validity of
rules and regulations made prior to 1937 was challenged.
The Court held that as all laws in force at the time the
Government of India Act was brought into force were
adopted bodily by an Order-in-Council, it was open to
it to decide what were the laws in force on 1st April, 1937.

The third type of case came before the Feder.al Court
in its advisory capacity. The Governor-General in Coun-
cil could refer a question to the Federal Court for its
It might be a question of interpreta-

India Act. The Governor-General could also ask for ’fhc
opinion or the report of the Court on a course of action
propc®ed to be taken by the Central GoYernment. Such
a question might be framed in such wide terms as to

the nature of the question referred to, the ppinion. given
by the Court in such a reference was ‘ neither binding on
the other party nor on the courts below. It has no more

effect than the opinion of the law officers of the Crown’.

It might, however, sometimes prevent hasty action.by
the Central Government, the appropriate remedy against
which might otherwise cost the citizen or the government
likely to be adversely affected a good deal.

The Court also entertained appeals against the orders
of one of its own judges given in chambers about processes
of the Court. In such cases all the judges sat together,
and the judgment of the Court was given by the judges
not concerned with the original decision, though the
trying judge could write a short judgment. .

A fifth type of case came before the Federal Court
when the Bombay High Court referred back a decision

>

Whatever -
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of the Federal Court in a Bombay case, ostensibly for a
proper order. This reference back, sent along with a

" new argument on the case, constituted an attempt at
. flouting the Federal Court and teaching it its business.

Needless to say, the Federal Court refused to revise its
previous judgment and thus maintained its dignity and
reputation.

Extra-judicial functions. The Governor-General
could request a Federal Court Judge to undertake any
other work with his consent. The first Chief Justice was
called upon to interpret the undertaking given by the
Thakur. of Rajkot to Sardar Patel about setting up a
constitutional committee in the state for framing a con-
stitution. Another judge twice represented the Govern-

ment of India in China and England in a political
_capacity. o

Procedure in Court. The Court heard and deter-
mined cases with the help of Federal Court advocates.
Senior advocates could appear before it only with the
assistance of juniors. It also appointed agents who alone
were authorised to act on behalf of their clients. It
fixed the fees of the advocates appearing before it.

When a case was filed by an agent before the Court,
proper notice was issued to the parties. If the Court
thought that other interests were also likely to be affected
it could send notice to their representatives as well. When
the case came up before it, arguments were addressed
to it not only by the original parties to the_dispute, but
on behalf of those interests also whom the Court had
summoned. After hearing all the parties, it delivered
its judgment at once or on a subsequent date. If it

accepted an appeal, it ordered that its judgment be sub-

stituted for the decision of the court appealed against,
The Fedgral Court had no machinery of its own for carry-
ing out its judgments; they were thus carried out by the

High Court or an equivalent court as its their own judg-
»
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ment through its own agency. The Fe('ieral Court
might itself dispose of a case finally or decide a point
of law or fact and send the case back to the lower court
with such instructions about proceeding with it as 1t may

think necessary. ) )
Appeals to the Privy Council. Appeals against the

"¢ original decisions of the Federal Court interpreting the

Constitution Act lay to the Privy Council. In other cases

special leave to appeal could be givén by the Court or
obtained from the Privy Council. The Court usx.n}lly
refused to grant special leave to appeal ‘ where its decision

| is unanimous, the law clear and the interests involved not

! substantial’. The Privy Council did grant special leave

to appeal to the Crown after the Federal Court had turned
down the request.

The Court and Governments. It was unfortunate
that, as the Chief Justice observed in an important case,
the Central Government during the war did not _shc.)w
much readiness to respect its decisions. = Some provincial

-governments and at least one High Court displgyed a’

similar attitude. '
The Federal Court was, vested with appellate power so

[ that all civil cases could be first heard in appeal there”

' before being sent to the Privy Council. . .
When the Constitution of India came into operation
"on January 26, 1950, the Federal Court gave way to the
Supreme Court functioning under the provisions of the

Constitution.

CHAPTER XXVII
LOCAL SELF-GOVERNMENT

Local self-government. Administration raises two
types of questions in a country. There are some questions -
which require a uniform solution applicable all over the
country. There are others which are best solved locally.
The solution of the local questions, it has been discovered
by experience, is best left to the inhabitants of the locality.
They are better able to judge whether local services are
being run efficiently or inefficiently; insufficiency of drink-
ing water at Allahabad or Patna is likely to be resented
more by the people of these localities than by the inhabi-
tants of Delhi or Calcutta. Again, the local people _are

better able to devise new remedies for new wrongs emerg-.

ing among them, or to modify old ways of doing things

" to suit the changing requirements of the times. These

practical considerations give birth to local self-govern-.
ment,

Beginnings of municipal administration. The

* present organization of local self-government in India is

mainly a British gift. Not that India had no self-govern-
ing institutions before the advent of the British. The
acquisition of territory in India by the British was usually
accompanied by the destruction of all popular institutions
in the country, mainly because these institutions seemed
to lie outside the main current of administration. But
local problems continued to demand attention. First came
the turn of the presidency towns. Certain problems had
to be tackled there which had no counterpart elsewhere.
A large npmber of Europeans lived there. Various experi-
ments were tried here for the purpose of creating a
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local agency for performing municipal services but with
little success. The neglect of this aspect of administra-

tion at last produced effects which threatened to impair
‘/l the efficiency of government. The outbreak of cholera
in Bengal in 1861 seriously affected the health of the
British troops and led to the appointment of a Sanitary
Commission. Its report emphasized the need for sanitary
arrangemients all over the country, in villages as well as
in cities. The sixties of the last century saw the assump-
tion of public-health and other similar functions by local
officials in various parts of the country. In most cases
they were helped by a number of non-officials usually
nominated by the Collector of the district. Their pre-
sence was supposed to make it easier for the government
to levy local rates for local purposes. All the work was
done, and all administrative authority was exercised, by
the officials. In the presidency towns justices of the
peace were associated in"the work of local government,

but here again the administration was carried on by

officials, a commissioner of police in Calcutta, a munici-
pal commissioner and an accountant in Bombay, and an
official president in Madras. Some local needs were ful-

filled in this way. In several other provinces the local

officials, helped by non-official committees, tried to make

police arrangements, establish and maintain schools, and

perform other functions in urban areas.

“Financial devolution. Meanwhile a deconcentra-
tion of authority took place in India under the Indian
Councils Act of 1861 whereby the provinces were given

the power of making local laws, including financial mea-

sures. In 1870 came Lord Mayo’s resolution on the

' decentralization of finance, which suzgested, among other |

‘ things, the levying of local rates. In order to do this
© successfully local interest was enlisted by calling for the
co-operation of the people in managing the funds thus
raised. This suggestion led to some slight changes in

)

’
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the organization and resources of the municipal and
rural bodies in some places.

I.:ord Ripon’s resolution and its results. The
begmr{ing of local self-government as a conscious move-
-ment is associated with Lord Ripon. Before him there
were some local arrangements for meeting local needs in
several towns and rural areas. But these formed part of
the work of the local officials. There was hardly any
trace of election, much less of independent authority.
N.O specific powers were granted to local authorities. Lord
Ripon recommended the local governments: the setting
up of local self-governing institutions in rural and urban
areas, armed with larger specific powers, enjoying inde-
pendent authority and deriving their powers mainloy from
the people. -He frankly confessed that the new elected
bodies might not succeed in looking after local affairs as
well as the local officials did. He was prepared to

sacrifice a certain amount of efficiency in the interest of '

political awakening and education in self-government.

Lord Ripon issued a general resolution on local self-
government but it was left to the local governments to
give 1ts principles practical shape by local legislation.
These authorities were not so generously inspired, but
though the Acts they passed fell short of the stand:n’"d he
had set, local self-government nevertheless got its start.
In most proyinces elected district and sub-district councils
were set up to look after rural needs. Elected munici-
palftxes were set up intowns. Most of the munici-
palities had elected chairmen. The powers and func-
tions of the municipalities and district councils were
specified, and the urban areas were to enjoy some freedom
from official control.

Two factors impeded the growth of these bodies. The
officials Jooked for results and lacked Lord Ripon’s en-
lightened readiness to sacrifice some measure of efficiency
on the altar of political education. The municipal elec-
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tions did not attract able men of repute because they had
nothing to hope for from making a success of local self-
government. A retrogressive movement started when
the various provincial governments began to make wide

use of their reserve powers. When Mr. Montagu visited -

India in 1918 he found local self-government still a part
of the official machinery of district administration,
and curiously lacking in everything that could provide

- the political education Lord Ripon had had in mind.
¢ Prior to the reforms (Montagu-Chelmsford) local self-
government in India belonged to the deconcentrated
type. The district officer was an officer of the Central
Government operating in a particular district. As chair-
man of the district board and often of one or more
municipalities, he was carrying out the will of his official
superiors. It was just one of his many activities......In
effect, outside a few municipalities, there was in India
nothing that one should recognize as local self-government
of the British type.’

. The inquiry into the Indian constitutional problem,
following the definition of British policy in India, led to
the issue of a resolution on local self-government in India
in May, 1918.

 Present organization. At present local self-govern-
iment in India takes the form of village panchayats and
|district boards in rural areas, corporations, municipalities
%and small town committees in the urban areas. All these
‘institutions contain a preponderant element of elected
members where they are not entirely elected. The offi-
cial element in their composition has almost entirely dis-
appeared except in the district boards. Some of the
corporations (municipalities in the bigger cities) enjoy
the right of electing aldermen—members not elected by
popular vote but honoured by the elected members by
being called upon to form part of the corporation. In
.most states the franchise for the local bodies is. as

bl
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low as that for the state legislatures, though in some
states women may be excluded. '

Financing leccal self-government. The financing
of local bodies raises several important questions. At
one time cesses on land revenue and octroi on goods
formed the main source of income of the district and
municipal boards respectively. Octroi is a time-hon-
oured tax, but the cost of its collection is very heavy in
comparison with the total amount realised. In several
places octroi has now been replaced by one form or
another of 2 non-refundable low tax on goods entering
a city, in others direct taxes have been levied in the
form of the Haisayat tax on ranges of income. The
development of municipal services has led to the imposi-
tion of several other taxes as well. Thus there are taxes
on means of conveyance, on certain methods of selling
goods (by hand carts), and on some trades or professions,
besides charges for municipal services rendered. A house
tax has been imposed in several municipalities on resi-

" dential properties. In rural areas the Haisayat tax has

usually been raised. Fines for contravening municipal
by-laws are also credited to local funds. Another sub-

_ stantial source of income lies in the grants for specific

purposes from state revenues.

Functions of local bedies. The local bodies -dis-
charge several functions. They try to promote human
welfare.and provide certain conveniences of civilized life.
Welfare is promoted by providing pre-natal and mater-
nity clinics, maintaining health visitors and schools.
The prevention, removal, and provision services secure
good life. If a citizen is ill, there are, in urban and
rural areas, dispensaries where he receives treatment.
-Bigger cities maintain separate hospitals for infectious
diseases. . Children are vaccinated against small-pox,
and in larger cities arrangements exist for inoculation
against cholera, typhoid and other diseases likely to rage
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in an epidemic form. The removal of dirt from the
public streets and disposal of the sewage, house refuse
and night soil, further promote welfare. The introduc-
tion of Pure Food Acts in a municipal or rural area makes
it possible for the local authorities to regulate food sup-
plies, particularly milk and ghee and preparations from
them. Provision is thus made for the supply of articles
of standard quality to the citizens. Similarly, munici-
palities and district boards provide water and electricity.
Municipal by-laws (rules) secure fresh air and light by
regulating the erection of buildings, particularly by the
provision of ventilators and skylights in them. They
provide gardens and parks.

The local bodies offer several conveniences to their
citizens. They build roads and footpaths, lay tram-lines
and drain-pipes, establish markets, build houses, run buses

and provide electricity. House building in Indian cities -
has usually been undertaken by Improvement Trusts on .

| which local bodies are also represented.

|

The extent of their authority. The autonomy °

which the various local bodies- enjoy varies from institu-
tion to institution and from state to state. The most

autonomous of these bodies is the Calcutta Corpo-

ration, modelled after the English borough councils. _It

“elects its own mayor, chairman of the general body, and
appoints its chief executive officer, as also other depart-
mental heads. It carries on its work independently of
any control by the provincial government. Madras and

i/ Bombay have corporaticns.

Municipalities flourish in other cities. In some pro-
vinces they have been graded according to the functions
they perform and the independence of official control
they enjoy. Corporations and municipalities divide theirs
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sub-committee usually works under a chairman and has
an administrative officer at the head of the specific branch
of municipal service it looks after. The corporations of
Bombay and Madras have general committees which
supervise municipal administration.

The district boards are similarly organized for work
in the rural areas. In most of the states they have
clected non-official chairmen at their head. They
still have a -nominated element in some of the
states.

The village panchayats look after some of the local
needs. In some states they also discharge judicial
functions. They consist of members elected by villagers.
All work is done by the members themselves; they employ
no administrative officers except menial servants.

Port Trusts, Improvement Trusts and Canton-
ment Boards. The Port Trusts and the Improvement|
Trusts look after certain aspects of local administration in |
ports and the expanding areas of big cities. They origi- '
nally came into being because of the distrust felt for local
self-governing bodres. Though the local bodies are re-
presented on them, other interests are predominant,
They include a substantial number of nominated mem-
bers, and most of their administrative heads are govern-

“ment officials deputed to serve with these bodies. The

Improvement Trusts usually have charge of the general
aspect of tow!n-bulldmg plans and sometimes of housing
problems. The Port Trusts manage the dockyards and'
other areas.

An anomaly in local administration today is the Can-
tonment Board. The cantonment areas house troops 1

under the Central Government in areas which forma part :

v of the terrrtorles of a state. The organization of local _

services Jn the civil areas in the neighbourhood of the i
cantonments has been entrusted to the Central Govern- |
ment, which sets up Cantonment Boards under the chalr- !

members into smaller sub-committees, every one of them
looking after some specific municipal function and all
working under the supervision of the whole house. A

J L]
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»

- ' manship of the chief military officer of the area. A sub-

stantial Part of the members is now elected, and civilian
execttive officers have also been appointed to look after
the worlc _

In B()rnbay, popular participation in government 'is
being provided through District Development Councils
under the chairmanship of the Collector. They consist
largely of non-officials with a non-official vice-chairman
Who Usually presides over the various sub-committees
into which the council gets divided. Each sub-committee
deals with a single subject; education, agriculture, co-

operation; prohibition, police and the like. It is helped

by the 5 dministrative officer in charge of the subject in
the diStl‘ict. -

Since 1947 several attempts have been made to revive

the villa ge panchayats and vest municipal, judicial and

" even executive powers in them. Judging by the com-
ments of” the various High Courts who have sat in judg-
ment on the judicial work of the panchayats, they do not

seem to have been much of a success in deciding dis- -

putedac tions. They may prevent litigation, they may prove
. useful in settling disputes by arbitration, They arc'electefi
bodies vorking with the help of village officials. It is

likely th at they may provide active participation by citi-

zens at Jarge in the execution of the policy adopted by
state governments.

CHAPTER XXVIII

POLITICAL PARTIES
TiLL 1947

The place of political parties. Political parties are
an inevitable growth of the struggle for power. The
exercise of power breeds jealous rivals anxious to dis-
place those in authority. In autocratic or dictatorial

* governments, however, those who oppose the rulers with
a view to overthrowing them run the risk of losing their
heads. It is in the representative forms of government
alone that political parties are allowed a free life.

" There are people who deplore the existence of parties
in modern states. They would not have ¢ Statesmen’
sacrifice on the altar of party (a part) what is given them |
for the service of the nation (the whole). Such arguments

. derive their inspiration either from the dictatorial philo-
sophy of today or the factious experience of the past. '
Political parties in the form of groups of persons united
either in their fundamental beliefs on some, at least, of

+ the pressing problems of the day or in their general plan
of immediate political action are a recent democratic
growth. They emerge when instead of breaking heads
people start céunting them. °The true democrathas a °
suspicion that he may not always be right,” He is there=
fore tolerant of other people’s opinion. He is acquiescent. .
in the system of counting votes’.. . “ A majority
may not be best capable of determining what is good for
humanity, but it is probably better able than the minority
to determine what is good for the majority; if the majo-
rity is also tolerant, it will not in the process injure the |
minority"more than it can help.’

asn
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Men can become united in their political beliefs or
plans of action for various reasons. Democratic govern-

ment is only possible if political parties are based on °

beliefs which their votaries are free to change for political
reasons of their own. Thus though race, religion or
caste may unite citizens in a political party enjoying or
aiming at capturing political power, these cannot form
the basis of democratic government. Their membership
is immutable; one cannot and does not usually renounce
one’s religion, race or caste. No political arguments can
be successfully addressed to members divided in such
political parties. Their majorities are permanent; govern- *
ments formed by such majorities might last for ever. They
really represent the one-party dictatorial state rather than
a democratic government.

The Indian National Congress. Political parties in
: the sense of groups of citizens united together in their

}

\/‘;/;political opinions or plans of action for capturing political
'power are a thing “of recent_ growth in_India. Till
recently India was a subordinate department of the dis-
tant British Government. For more than half a century
Indian public opinion—whatever of it was in existence at
the time—was busy forming itself into groups, big and
small, aiming at securing transfer of power from British
hands and preparing for the exercise of such power as
and when transferred into Indian hands. The earliest
of these parties is the Indian National Congress, being
the biggest party in the world so far as membership is
I1 concerned. It has seven million members in 1954. It
| / started in 1885 as a small group of Indians and Britishers

interested in égc“ﬁ}fin ¢ administrative reforms and meeting

annually at some place in British India, It was so far
from being an anti-British organization in its origin that it
narrowly escaped having the local Governor as its patron
and the Governor-General as a distinguished visitor in its
first session. It judged Indian administration by the

3
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‘current liberal ideas of nineteenth-century England. Its-
ultimate aim was defined as the establishment of parlia-
mentary institutions in India. In the beginning, however,
this was a distant goal. The Congress drew its strength
from its condemnation of certain aspects of British rule
in India about which even some of the British—including
Indian Civil | Servants—felt a vague disquietude. It
couched ‘its protest in constitutional form’ and based it
on the inlierent justice of its demand and a belief in the
British sense of fair play. It soon developed into a
national forum. All classes and communities of politi-

cally-conscious Indians came to be represented among

its members. Hindus, Muslims, Parsis and Christians

all appear on its roll of honour. - Soon, however, officials

began to look askance at its activities. An attempt was

then made to rally to the side of the administration Mus-

lims who till then had been looked upon with suspicion as

disloyal. Eager to be of service to the British Govern-

ment in India when it was being assailed by hostile

criticism, some of them under the lead of Sir Sayyed
‘Ahmed Khan kept aloof from the Congress.” It was not
because they did not support the Congress demand for

reforms, which had the support of radical British politi-

cians, some retired Civil Servants, and British members

of the professional classes in India. The Muslims thought

that they would be better able to overcome their own

political backwardness by asking for favours from the

British Government in India, which naturally they did

not want to embarrass by joining in hostile criticism of

1ts acts or intentions,

Its growth in the twentieth century. The partition
of Bengal by Lord Curzon in 1905 led -to an agitation
‘which brought the masses for the first time directly within
the fold of the Congress. It created the first mass move-
ment. 1t also led to an open breach between the extre-
mists and the moderates within the ranks of the Congress,
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fll‘llfcrigcratfﬁ 3‘;§°€eding in keeping out the extremists.
the fun d;nccntcl st \‘Vf)rld War. At Lucknow in 1916
of the Ce xinresa Sg‘lllarlty between the political demands
by the Cg $ anLthe Muslim League was demonstrated
2 ioint dongress-f eague Pact, by which both adopted
le e;]din temalril‘d or further reforms in administration
Aﬂicsg (t) is'e ‘gol‘l’el’nm?nt. The war ideology of the
fcrcnceguf rc.s}} tart into the Indian struggle. ~Dif-
Chelms fo dOPI?IO“ on the attitude towards the Montagu-
from the Comeorms Led to the secession of the moderates
t th ¢ Longress In 1919." "It is an eloquent testimony
o the place the COngreSs had come to occupy in the
Country-to find that, just as the extremist-moderate
quarrel in 1907 had sent the extremists into the political
wilderness, it did the same to the moderates now. Mean-
while the Congress became broader-based. The agita-

tion against the Rowlatt Bills, the sense of indignation

and frustration produced by the way in which the Puiijab ™~

Waﬁ_esl\r,ni,ni;yt@?red under the martial law in 1919, and the
Muslim fears as to the fate of the Sultan of Turkey as
g’?lf' Kh%l}f%, brought a very large number of Hindus
aEé,M“S;?mS alike under its banner. The Congress boy-
cotted "the first elections under the Government of India
Act of 1919 and entered on a campaign of direct action.
Und?r the leadership of Mahatma Gandhi it evolved a
new Instrument of political warfare. The old method of
petitioning the British Government in India for the redress
of .Indlan grievances was given up as unsuited to a cam-
paign for Dominion gtatus. The British, it was felt,
might have been persuaded to introduce reforms here

~and there in the administration if they were convinced

tha.t sucl} reforms were necessary and would not impair
the efficiency of administration. But now when, after

- a war to make the world safe for democracy, they them-
“selves had not made d emocracy safe in India, it could not

be expected that any further substantial step towards

[
>
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self-government could be secured by appealing to their
sense of fair play and justice only. The denial by some
British publicists and politicians of the existence of any
widespread desire among Indians at large for self-govern-
ment could only be met, it was felt, in one way: by de-
monstrating their willingness to suffer for it. Thus was
born the doctrine of non-violent civil disobedience and

non-co-operation or Satyagraha, the new weapon for i

securing self-government.

A new pelitical technique. It was a unique move
to call upon vast masses of men to suffer silently and
willingly for the assertion of rights they had never en-
joyed. It had never been tried on such a gigantic scale
anywhere else in the political world. It was not surpris-
ing therefore that some who had served the Congress
well so far found it impossible to accept its new technique.
It was still less surprising that, roused to direct political
action for the first time, the masses sometimes forgot the
wholesome limitations under which alone the call to
offer civil disobedience had been issued. But though
civil disobedience could rouse citizens to political con-
sciousness and assert the determination of Indians to
secure self-government, it was soon discovered that it
could not secure any immediate concessions from the
British Government. Thus the Swarajist wing of the

Indian National Congress was born, anxious to demon-'

strate in the Thdian legislatures, provincial and central,
that the existing political structure did not command the

support of the newly enfranchised masses. It failed to
secure majorities except in Bengal and the Central

Provinces, where it refused to assume office in the trans-
ferred subjects under the limitations it had been condemn-
ing so long. It became the official Opposition in the
Central Legislature where again, year in and year out, it
went on recording the absence of Indian support for the
existing Government, now by rejecting the yearly demand
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for supplies for the establishment of the Governor-General
in Council, now by rejecting the Finance Bill.

The drawing of a programme. When the Simon
Commission came out to India to enquire into the question
of further progress towards responsible government in
India, the newly acquired political consciousness of the
country found its expression in an almost complete boycott
of the Commission’s labours by various political parties.
Non-co-operation as a weapon thus found new votaries.
As a challenge to the appointment of the Simon Com-

" mission, the Congress defined its goal as the attainment
of Purna Swaraj—national independence—in 1929, At
its Karachi session it drew up a programme of social and
economic order to which it pledged itself. It steadfastly
kept its goal—national independence—before it and
refused to be side-tracked into minor issues in the pro-
vinces and at the centre. Its official instrument for
this policy remained confined, now to non-co-operation,
now to civil disobedience. This was, however, a negative

programme to be used from time to time against the -

Government of the day. A constructive programme of
social and economic reform was also adopted mainly
with a view to substantiating the principles underlying

the Karachi programme. The advent of a Labour °

Government to power in England in 1929 led to a truce
between the Congress and the British Government-in
India. The Congress was invited to send its delegates
to the second session of the Round Table Conference in
London. But before the conference .could meet, the
Labour Government had given place to a ¢ National’
(Conservative) Government. The Indian representatives
at the Round Table Conference had hardly reached
India when the truce between the Congress and the
Indian Government was brought to an end and once

again the prisons were filled with members of the Indian
National Congress.
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The sanction behind the Government ©f India
Act, 1935. In the formal elaboration of the prpposals
that finally resulted in the Government of ‘I.ﬂdlil Act,
1935, the Congress took no part. But its activill€S formed
the main drive at the back of the British decision to part
with power in India. Unfortunately it had upnecessarily
raised certain premature issues, which became the f)fﬁcml
excuse for some of the worst features of ¢ the special res-
ponsibilities ’ of the Governors and the Governor ~General
in India.

Working provincial autonomy. The Government
of India Act, 1935, threatened a split in the ranks of the
Congress. The ¢ whole-hoggers > wanted to eschew the
new constitution and devote themselves to the * construc-
tive pregramme’. "The parliamentarians wer¢ tired of
barren toil qutside the governmental portals. They further
saw clearly that some of the defects of the Act could be
easily removed by a sitting-in strike—by refusing to wor}c
it in the way the British Government had intffnded it
should be worked, and by not letting others work itin that
fashion. As no answer had been made to the demand
for national independence for India, it made that an
election cry in all the provinces in the elections held tO.thC
first provincial legislatures. The newly erdr anchl.sed
masses gladly responded to this call. In the United
Provinces, Bihar, Orissa, Madras, Bombay and Cent{'al
Provinces the Congress secured an overwhelming majo-
rity in the Legislature. It formed the biggestsingle party
in the North-West Frontier Province and Assam- Only
in three provinces were non-Congress majorities returned.
By refusing to accept office in the six provinces it secured a
modification of the Constitution Act through the assur-
ances given as to how it will be used. Soon the COr}gTCSS
became,His Majesty’s Government in eight provinces.
As the question of the Federal Government had not yet
been satisfactorily settled, it still continued to- be the
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Opposition in the Central Legislature. With full parlia-
mentary institutions working at the centre and the pro-
vinces, such a situation might have been easily brought
to an end by fresh elections. But the central government
was autocratic. Friction between such a central govern-
ment and the now autonomous governments of the
provinces was certain. It came finally on the outbreak
of hostilities between Britain and Germany in 1939. An
irresponsible central executive assumed the right of
suspending popular liberties on account of the war.
" There could be no compromise now between the posi-
tion of the Congress as the Opposition at the centre and
His Majesty’s Government in the eight provinces. The
two things were incompatible. Elsewhere the war

brought about ‘national (comprehensive all-parties)’

government; in India any such move was unimaginable
for its prosaic administrators. The Congress ministers
resigned power in the eight provinces.

The Cripps Mission. The soundness of its position
was demonstrated when Sir Stafford Cripps announced,
on behalf of the British Government, its willingness to
concede national independence to India, dropping all
claims to the reservation of power in British hands to

safeguard certain interests. There was a possibility of ’

the Congress joining in the formation of a National
Government at the centre, and probably in the provinces,
when the negotiations broke down on the question of
the transfer of complete political power to India. -

Congress goal, Nation’s goal. The Indian National
Congress was the party of ‘ national independence ’ till

1947. It defined its political creed in the Karachi reso-

lution on the basic rights of citizens. It functioned for
two years as His Majesty’s Government in eight provinces.
Most other parties in India agreed with it on jts basic
conception of urgent political problems. When it was
in office, the best that non-Congress provincial govern-
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ments could say about their measures was that they were
very much like the Congress programme.
. Thus neither its demand for national independence nor
its social .or economic programme made it ‘a group of
persons possessing opinions distinguishing them from the
rest of the community.” They formed the biggest single
group consistently working for that ideal and possessing
a large number of members who had proved their devo-
‘tion to it by cheerfully undergoing voluntary suffering.
Its ideal being the country’s ideal, its political programme
thc' common programme of the country, the Congress
claimed that it was the country. Such confusion of
thought can be easily understood when we remember
tha.t the voice of the electorate made it the only alter-
native Government at the centre and His Majesty’s
Government in eight out of eleven provinces. Under a
democratic dispensation it would have been His Majesty’s
Governmert of India, entitled to speak for the whole
country just as other majority parties did elsewhere.

Its democratic organization. Some critics found its
fievotion to democratic ideals only superficial and accused
it of dictatorial tendencies. This was hardly fair. No

_ other party in the world held its elections so frequently,

%n none other was membership so broad-based. That
it hac.l a High Command only proved that it believed in
functioning effectively and supervising thoroughly its far-
flung membership. That from time to time it entrusted .
the supreme direction of its affairs to one man is not
surprising.  Every democratic political party has utilised
lead.ership. The Congress proved its essentially demo-
cratic nature by repudiating this personal leadership from
time to time even in matters dearest to the leader’s
heart. . That there were dictatorial tendencies at work
among the Congress members need not be denied: but
they were there in spite of its democratic ideals’ and

organization and not because of them.
L]
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Elections of 1946. The Congress won the second
elections in the seven provinces in 1946 and was installed
in office again in eight provinces. It adopted politicians
of all complexions as its candidates for election to the
Constituent Assembly, thus ensuring an agreed-upon
constitution for the country. In August 1947, it formed
the first independent Government of India under Pandit
Jawaharlal Nehru, but once again demonstrated its far-
sightedness by giving office to politicians of all shades.
It sponsored the formation of a National Trade Union
Congress to, wean Labour in India from Communism.
The withdrawal of the Socialists threatened to be a stag-
gering blow to its hold on the masses, but it survived it
successfully.

The Liberal Party. There is also the Liberal Party
under an All-India Liberal Federation. It has a very
small following in the country. It has not much vocal
public opinion to support it. It includes some of the
finest intellects in the country. Yet its hatred of direct
action even in the form of non-co-operation, its pathetic
~ clinging to the British sense of fair play, its failure to put
forward any effective device for securing national inde-
pendence, condemned it to a life of barren toil. It is
possible, however, that it may get a new lease of life now
that the vital question of national independence has
been solved.

The Hindu Maha Sabha. There was the Hindu
Maha Sabha, agreeing with the Congress in its demand
for national independence, but deriving its strength
mainly from the aggressiveness of the Muslim League.
Unlike the latter it took a share in forming a ministry
in Bengal. It did not put up many candidates at the
last general election, and as most of the Hindu electors
voted Congress its electoral support was very small. - It
possesses neither an elaborate constitution nor a broad-
based membership.
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The Justice Party. The Justice Party began as a
Non-Brahmin Party and came to power in Madras under
dyarchy. In the elections to the provincial legislatures
in 1937 it lost heavily to the Congress. It provided in
Madras an interim minority ministry on Ist April, 1937,
and functioned as the Opposition when the Congress was
in office. It is difficult to define its policy in provincial
affairs as anything more substantial than the promotion
of Non-Brahmin interests.

Minor Parties. The Krishak Praja Party in Bengal
fought the election in 1937 and formed the first coalition
ministry. Its leader, however, soon became a prominent
Muslim Leaguer. But the party was kept in existence
by some of his former lieutenants who now went into
Opposition. It became the Ministerialist party when
Mr. Fazl Haque formed a coalition with the Congress and
the Hindu Maha Sabha. Like the Unionist Party in the

Punjab, it represented rural interests. But unlike the

Unionist Party, its rural bias made it pro-tenant and
anti-landlord.

The Akali Party is mainly a pressure group intent upon
securing advantages for the Sikhs. It has neither a
political programme in provincial politics nor any definite
views of its own on All-India questions. ‘

The Radical Democratic party has so far functioned
mainly outside,the legislatures. It has not yet been
able to capture seats in any legislature. It served
as an instrument for keeping up the morale of the Labour
during the war through the Labour Federation which
it dominated. Some of the members of the Communist
Party functioned for some time as a wing of the Congress
Party. A rift came, caused primarily by the attitude of
the two bodies towards the war after the Russians’ entry
into it. « It was accused by the Congress Party of anti-
Congress and anti-National activities between 1942-45
and driven out of the Congress. It acquired a hold

a
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on the Trade U.nion Congress during the war and now
funct.xons as an independent party after the usual Com-
munist fashion.

The Coflgr ess Socialists remained within the Congress
for some time. They broke away from it in 1947. Like
the .Labour Party in England, they favour Socialism,
parliamentary government and individual liberty, and
demand a speedier programme of nationalization of
industries,

Since 1947. When India became independent in
1947, the party set~up was disturbed a good deal. The
establishment of Pakistan soon led to many votaries of
the Muslim League in India leaving India for Pakistan.
Soon the Muslim League in its oldform disappeared from
the Indian political scene. Of course, a Muslim group
may emerge in some of the States; but with fundamental
rights guaranteed in the Constitution and being en
. forceable throngh courts there is not much scope for
¢ grievances ’ to be redressed.

Party activity remained a little restrained while the
Constitution was being fashioned by a Constituent
Assembly reflecting almost all shades of vocal public
opinion. This was made easier because the first govern-
ment of independent India was ‘a ministry of all the
talents’, :

The first general election saw a plethora of national a-nd
state parties putting u p candidates for election to the Union
‘and States Legislatures. Out of 489 seats of the House of the:
People 411 were divided between the Scheduled Castes
Federation (2 seats), Jan Sangha (3 seats), Kisan Mazdx_xr
Praja Party (9 seats), Socialists (12‘ seats), Communist
Party of India (23 seats) and Con_gress (362). 41
seats were won by independent n?andldates and 37 by
candidates representing local parties confined u'sually to

_aStateor two. In the electionsfor the State Legislatures,
out of 3269 seats, 2248 werc won by the Cc_mgress, 334
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by independents, 147 by the Communists, 125 by the
Socialists, 77 by the Kisan Praja Party, 33 by Jan
Sangha, 20 by the Hindu Maha Sabha and 12 by the
Scheduled Castes Federation. Two hundred and ninety
three seats were annexed by miscellaneous local parties.
Of the older parties the Congress was able, if anything,
to better its position. It commanded a preponderant
majority of seats in the House of the People and the
Legislative Assemblies in Assam, West Bengal, Bihar,
Bombay, Madhya Pradesh, Punjab, the Uttar Pradesh,
Madhya Bharat, Mysore, Saurashtra, Ajmer, Bhopal,
Coorg, Delhi, Himachal Pradesh and Vindhya Pradesh.
In Hyderabad and Rajasthan it just managed to secure a
bare majority. In all other States it was the largest
single political party claiming more than double the seats
of any other party. It was thus able to form govern-
ments easily in all the States except Madras, PEPSU
and Travancore-Cochin. It formed a government in
Madras which proved stable. The varying complexion

" of the legislatures in PEPSU and Travancore-Cochin led

to the dissolution of the legislatures and new elections
resulting in a Congress majority and a Congress govern-

~ ment in PEPSU, but the political pattern in Travancore-

Cochin did not change substantially. The Congress re-
mained the largest political party in the State, but it
preferred the establishment of a Praja-Socialist govern-
ment commanding the smallest number of members in
the State Assembly. Of the other parties, the Praja-
Socialist party, representing a merger of the Socialist
and the Kisan Mazdur Praja Parties, is the second largest
political party in the country today. Bothwings of the party
consist largely of the politicians who were in the Congress
at one time. Its nearness to the Congress is asserted in
Travancere-Cochin, which has a Praja-Socialist ministry
generally supported by the Congress and dependent for
its continuation on that support. In Andhra, the coalition

¥
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ministry is headed by the Praja-Socialist leader even
though the Congress party claims many more seats in
the Assembly. The Congress and Praja-Socialist parties
are both democratic. So far as the present political pro-
gramme in the legislatures is concerned, both believe in
the nationalization of industries so far as it would promote
national interests, though the Praja-Socialists in opposi-
tion condemn restraints on personal freedom which the
Congress party considers necessary now. The Praja-
Socialists would have India align herself with the U. S.
block in international affairs, whereas the Congress
would preserve independence of thought and action.
Both however are opposed to the continuation of vestiges
of imperialism and western domination in Asia.

The election revealed the Communist party as the third
largest irr India. Its gains, however, were not consider-
able. It has less than 5 per cent seats in the House of
the People. The 23 scats it won were distributed in five
States only; Madras gave it 8 seats, Hyderabad 7, West
Bengal 5, Tripura 2 and Orissa 1. The same story was
repeated in the elections to the State Legislative Assem-
blies. Here again it gained less than 5 per cent seats.
The main contribution was from the same five States.
Out of 147 seats won, Madras had 62, Hyderabad 42,
West Bengal 28, Orissa 7, Punjab 4, Mysore 2, Assam 1
and PEPSU 1. Thus it was revealed as a local party
rather thriving on local conditions in Telengana and
West Bengal than as a national movement. However,
it openly advocates a settlement of India’s problems
by revolution of the Russian pattern and would naturally
have India play second fiddle to Russia in international
politics.  As elsewhere it has occasionally made common
cause with democratic parties for the negative purpose
of preventing the return to power of a party with a
substantial majority in the. Legislature. True to it
traditions of secrecy, it has been meeting behind closec
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doors for the discussion of its policy, thus Making j
possible for its opponents to assert that it advocates ang
plans a violent overthrow of government and sOCiety,

Though about sixty parties contested the €lections, the
gains of others did not amount to much. The Hingy
Maha Sabha and the Jan Sangha, advocating the abserp.
tion of Pakistan into India, secured three s€2lS in the
House of the People and 53 in the State Assemblies,  Aq
its name implies the Scheduled Castes Federation j ,
pressure group rather than a political party- Under 5
Constitution guaranteeing fundamental rights, abOlishing
untouchability and making substantial provisions for the
uplift of the scheduled castes and tribes, it was able ¢,
capture only two seats in the House of the People ang
twelve in the State Assemblies. The Muslim Leag
again now represents a pressure group only; and the
Constitution has made its position precarious by abolish.
ing special privileges except for the backward clages,
It secured one seat for the House of the People in 1\IaLdrag
and five seats for the Madras Legislative Assembly,

The election saw the emergence of some local Partieg
making special claims for their particular localities. T,
Jharkhand party for example advocated a separate sty

~ for the tribal area in Orissa, the All-Manipuri Natiom[

Union, the Garo National Council, Khasia J aintjy
Sarkar, Chota Nagpur and Santal Parganas Py,
Travancore Tamil Nad Congress, Tripura Ganatantri}:
Sanga, pressed a similar claim on behalf of I\Ianipur
Garo Hills, Khasia, Chota Nagpur and Santal Parg, .
Tamil Nad districts in Travancore-Cochin and Trip.

The Independents numbering 41 in the House ofy)
People and 334 in the State Assemblies seldom repregey, '
thinkers having a policy of their own and unwiljj, “
subscribe to the tenets of any existing parties. Exceptg fto
a few older statesmen of the last generation most of N
had not yet made up their minds about their Politje, -

bl
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The welter of political parties at one time seemed to
add to the perplexities of the Indian political scene.
But the very small popular support which most of the
parties were able to secure in the elections and the pre-
ponderant position of the Congress party in most States,
made the picture clearer. The recent tendency of some
parties to coalesce may soon give India two major political

parties.

CHAPTER XXIX
THE CONSTITUTION OF INDIA

The making of the coastitution. The Constituent
Assembly spent four years in framing a Constitution for
India. A draft was submitted to the President of the
Assembly on 21st February, 1948, and considered by the
various provincial legislatures. It was considered by the
Constituent Assembly, and the modified draft was passed
on to a drafting committee for final revision, co-ordination
and adjustment. The committee submitted its report
and the revised draft Constitution to the President of the
Constituent Assembly in November 1949, 1t was then
considered in detail, and was amended by the Constituent
Assembly in certain respects. The Constitution of India
was finally adopted on November 26, 1950, and came into
force on January 26, 1951. Elections under the Con-
stitution were held for the first time in 1951 and 1952,
and new governments were set up at the Centre and in
the States soon after the completion of the publication
of the election results. Dr. Rajendra Prasad was elected
the first President of the Republic, and Pundit Jawaharlal
Nehru was appointed the first Prime Minister. The
Constitution lays down directive principles of state policy,
assures fundamental rights of citizenship, and makes
special provisions for minorities, besides providing for the
general framework of government.

The President. The exccutive head of the-Union is
the President of India elected by an electoral college
consisting of members of the Houses of Parliament and
of the popular Houses of the provincial legislatures.
Very elaborate arrangements have been made to provide,
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first, that the value of the votes of the members of the
provincial legislatures will vary according to the popula-
tion of the units, and secondly, that the total value for this
election of the votes cast by members of parliament is
the same as the total value of the votes cast by the mem-
bers of all the provincial legislatures. The President
holds office for five years but may resign earlier. He
may be removed from office for violation of the Constitu-
don on a motion for impeachment carried by two-thirds
>f members of both Houses of Parliament meeting sepa-
rately. A President cannot be re-elected more than
»nce. In the case of a vacancy to the office of the Presi-
lent, the Vice-President acts till a new President is elected
within six months of the office falling vacant.

The President exercises the ‘prerogative of mercy for
>ffences tried by courts martial or under the laws of the
Union and in all cases where an offender has been sen-
:enced to death. :

The Vice-President. The Vice-President is elected by
>oth Houses of Parliament meeting in a joint session.
T'he Vice-President is not a member of the Legislature
‘hough he is ex-officio chairman of the Council of States.
He holds office for five years but may be removed sooner
or incapacity or lack of confidence in him by a resolution
sassed by two-thirds of members of the Council of States
ind approved by a similar resolution of the House of
he People. '

President and the Council of Ministers. A Council
f Ministers aids and advises the President in the exercise
of his functions. . The Prime Minister is at the head of
he Council of Ministers. The President appoints the
’rime Minister. Other Ministers are appointed by the
President on the advice of the Prime Minister. Certain
f the Ministers are chosen by the Prime Minister to form
1s Cabinet. The Council includes Cabinet Ministers,
Ministers and Deputy Ministers and Parliamentary

¥
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- Secretaries. Following the Constitutions of other Com-

monwealth countries, the Constitution locates all execu-
tive authority in the President, as ceremonial head of the
State. This makes him an almost equal partner in legis-
lation, and vests the supreme command of the armed
forces of the Republic in him. His powers in these
matters are almost those of the British Sovereign or the
Governors-General in the Dominions. But as he wields
the ¢ Presidency’ rather than the ¢ Governor-Generalship’,
and as he is elected—though indirectly—rather than nomi-
nated, some students of the Indian Constitution have
tried to regard his office as being more than that of a
ceremonial head of the government. They have been
supported by certain provisions in the Constitution which
seem to indicate that a President may exercise certain
powers on his own without the advice of the Council of
Ministers. He cannot be expected to seek the advice of
the Prime Minister when referring a decision of a Minister
to the Council of Ministers. He may, on his own autho-

. rity, refer a bill back for reconsideration or send a mes-

sage to the Legislature on a measure pending for considera-.
tion before it. Such authority, if exercised, may bring
about a clash between the President and the parliament-

- ary majority represented by the Prime Minister. The

Constitution leaves one in no doubt that in such a case
the President will have the worst of it.  But if a coalition
government were in power, the Prime Minister might
conceivably wish to use the President as an instrument
of his own policy and persuade him to use these powers
in order to strengthen the position of the Prime Minister.
Whether such Presidential intervention is successful or
not, it is likely to weaken the usefulness of the office of
President in performing one function which he must
always perform himself, the selection of a Prime Minister.
It is the ‘main function of the President to secure that
there is always a Prime Minister in power deriving his
11
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authority from the support of a majority in the House of
the People., Any interference on the part of the President
in quarrels between a Prime Minister and his colleagues
might well raise doubts as to his ability to make a good
choice in times of crisis. It is therefore likely that these
powers, which indicate a deviation from the path of
parliamentary government, may die of disuse.

The Council is jointly responsible to the House of the
People and must thus consist of members belonging to the
party which has a majority in that House. All Ministers
must be members of one or the other House of Parlia-
ment or become members within six months of cntering
upon office. The Prime Minister communicates to the
President all decisions of the Council of Ministers and all
projects for legislation and furnishes any additional infor-
mation the President may call for. The President may
require the Prime Minister to consider in the Council
collectively any order of a Minister which has not yet
been so considered.

The President, may, on the advice of the Council of.

Ministers, promulgate an Ordinance on any Union
subject when Parliament is not in session. Such an
Ordinance is laid before Parliament and ceases to be

operative six weeks after the reassembly of Parliament.:

Parliament may convert an Ordinance into an Act. -
President and High Offices of State. The President
nominates the Governors of the States, appoints the
Attorney-General of the Union, the Judges of the Supreme
Courts and of High Courts, the Comptroller and Auditor-
General, Scheduled Castes Commissioner, members of
the Commission appointed to investigate a complaint

by one State about interference in its use of water re- |

sources by another State of the Union, members of a
States Tribunal, of an Inter-States Commerce Commis-
sion, the Finance Commission, the Union Public Service
Commission and of the Election Commission.

»
THE CONSTITUTION OF INDIA - 299

Crisis Government. The President may issue a pro-
clamation of emergency when he considers that the secu-
rity of India is threatened by war or by domestic violence.
Such a proclamation suspends the fundamental rights of
the citizens during the emergency and for six months
after its termination, and enables the Union Government
to exercise all the functions of government, federal as well
as local. He may also proclaim an emergency if the
financial stability or credit of the Government is
threatened.

If a Governor or Rajpramukh reports that the govern-
ment in his State cannot be carried on in accordance with
the provisions of the Constitution, the President may
assume the government of the State provided he is satis-
fied that it cannot be carried on otherwise. He may
assure the government of a State even without such a
report if he is otherwise satisfied that it cannot be carried
on in the normal way.

Emergency government of either type can be carried
on only for two months without the consent of Parlia-
ment. For a longer perlod the consent of Parliament is
necessary. The suspension of normal government can-

. not last longer than three years.

Federal subjects. The Union Government has
charge of the defence of India, including industries neces-
sary for the purposes of defence or for the prosecution of
war and arms and explosives, foreign affairs (including
customs, extra-territorial jurisdiction, fishing beyond ter-
ritorial waters, immigration, and port quarantines), posts
and telegraphs, telephones, wireless and broadcasting,
alrways national highways and national waterways,
major ports, railways, scientific surveys including census
operations, the Reserve Bank of India, currency and
exchange, banking and insurance, stock exchange and
future markets, trade corporations, patents and copy-
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rights, weights and measures, opium, labour in mines
and oilfields, salt, inter-state trade and control over trade
and industry. It has been allotted adequate financial
resources in the shape of customs, income tax, duties
on property other than agricultural lands, corporation
tax, terminal taxes on goods and passengers, and
excise duties. The Union shares with the States
authority for criminal law, civil and criminal procedure,
transfer of property, trust and trustees, contracts, learned
professions, newspapers and printing presses, boilers,
motor vehicles, factories, labour welfare, electricity, ship-
ping and navigation on inland waterways, and economic
and social planning. An attempt has been made to
make the two lists fool-proof in order to minimise fric-
tion. The sphere allowed to the Union Government is
fairly extensive. The residuary powers liec with Parlia-
ment. The Union Government administers the central

“territories and there exercises all the functions of

government. :

Parliament. The Union Parliament consists of a -

Council of States and a House of the People. The first
has 250 members, 12 nominated by the President and 238
elected by the provincial legislatures or the lower chambers
where there are two Houses. The House of the People
consists of 500 members, elected by territorial constitu-
encies and each representing not less than 500,000 or
more than 750,000 citizens. Every citizen over 21 has a
vote. The President may appoint two Anglo-Indians to the
House of the People if he holds that they are not properly
represented in the House. Seats are reserved for Hari-
jans. Mémbers of the House of the People remain in
office five years from its first meeting. If dissolution be-
comes due during an emeérgency, the life of the House can
be extended by a period of a year at a time, so as to avoid
elections during the emergency and six months there-
after.. Members of all legislatures must be 30 years of
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1622.

. 1624,

1668.

1676.
1683.

1754.

CHRONOLOGICAL SUMMARY

London merchants given a Charter securing to
them the monopoly of trade with the East
Indies. They form the London East India
Company.

The Company authorized to punish its servants
for criminal offences.

The Company authorized to apply ¢ martial law’
to its officers and other ranks.

Bombay transferred to the Company for £10 a
year.

The Company authorized to mint coins atBombay.

The Company begins cxercising Admiralty juris-
diction.

Bombay becomes the headquarters of the Com-
pany on the Western Coast.

The Company to exercise full sovereign rights at
Bombay. '

A new ‘English Company granted the right to
trade with the East Indics.

. The United East India Company, combining both

Companies.

Existing English laws introduced in Company’s
factories in India. Presidents and Councils in
India to make law by régulations, subject to
the approval of the Directors. Mayor’s Courts
set up in Bombay, Madras and Calcutta.

Presidents and Councils authorized to set up
courts-martial.  *
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1756.
1757.

1765.

1773.

1780.

1783.
1784,

1790.

1793.
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Calcutta captured by Siraj-ud-daulah.

The Company empowered to acquire and cede
territory. The Company’s servants assume the
duty of defending Bengal. -

The Company takes over civil government and
collection of revenues in Bengal, Bihar and
Orrissa. :

Regulating Act: collegiate government of pre-
sidencies; a Governor-General of Bengal with
four councillors; diplomacy and defence and

war in Bombay and Madras placed under Ben- |

gal; a Royal Supreme Court at Calcutta exer-
cising authority over British public servants;
law-making by regulations registered in the
Supreme Court.

Declaratory Act: collectors of revenue and judicial
officers of the Company placed beyond the
jurisdiction of the Supreme Court.

Impey recalled for impeachment. Fox’s India Bills.

Pitt’s India Act: direction of Indian affairs by
the British Ministry; only three members of the
Council; Governor-General and Governors to
exercise casting vote; direction of diplomacy
and prosecution of war effectively placed under
Bengal.

Warren Hastings’ impeachment. Board of reve-
nue sct up in Madras. Cornwallis appointed
Governor-General and Commander-in-Chief
vested with the power to override his Council
except in law, justice and taxation.

Capitation charges for raising British troops: for
service under the Company.

Company’s Charter fenewed. Heads of Presidency
governments given the right to override their

E
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Councils except in law, taxation and justice.
Commander-in-Chief to be a member of Coun-
-cil if appointed. Cost of Board of Control and
East India House placed on Indian estimates.
Indians excluded from posts worth £500 or
above, now reserved for Company’s regular
servants. Administration of criminal justice in
Bengal taken over by the Company. Governor-
General and Council to function as the Sadar
Nizamat Adalat (Chief Court for Criminal
Appeal). _
Separation of collectorate and judiciary by Corn-
wallis: city and Zilla Courts; four provincial
courts; two courts of final appeal (Civil and
Criminal); salaries of civil servants raised;
Indians relegated to the lowest ministerial posts.

Recorders’ Courts displace Mayors” Courts in
Madras and Bombay.

Supreme Court at+Madras.

College established at Fort William for training
Cempany’s servants.

Judges appointed to Sadar Diwani and Sadar
Nizamat Adalats.

Governor in Council of Madras and Bombay
authorized to make regulations.

Senior judge of the Sadar Adalat designated
Chief Justice.

The Company’s Charter renewed, but monopoly
of trade in India abolished. Right to levy
customs and raise taxes confirmed. Provision
for Christian religion. India made a part of the

- Archbishopric of Canterbury. A bishop and
four chaplains appointed at the cost of the
State.
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Volunteer Infantry (European) Corps.

Salaries and pensions of additional troops in
India, of chaplains and of judges of the Supreme
Court, charged to India.

Supreme Court in Bombay.

Codification and revision of civil and criminal
justice in Bombay. Sadar Fojdari Adalat set
up, circuit court for appeals.

Amended English criminal law extended to-
India.

Commissioners of revenue displace circuit courts
in Bengal. ’ |

Appellate civil and criminal courts for Oudh.

Indians appointed as civil judges.

Emergence of the office of the district and session
judge, non-official justices of the peace, non-
Christian jurors.

The Company’s Charter renewed. Its trading’
rights abolished. Centralization of adminis-
tration.  Government of India composed
of a Governor-General of India and Council
set up, one Treasury, one law-making
body (Governor-General and Council and a
barrister Law Member). Indian Acts to cover?
all places and things, all courts, all persons in
British India and Company’s servants in allied
India, Indian laws not to affect British laws
concerning allegiance or succession, public
sessions, discussion oral, select committecs on
bills. Government of India authorized to
suspend single members or entire Governments
of Bombay or Madras. Allsubjects of the Crown
in India (theoretically) eligible to all public
offices, Law Commission to codify laws. Divi-

»

1834.

1835.

1836.

1837.
1841.

1843.
1853.
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dend of the Company charged to India.
B(?ar.d of Control to have two assistant com-
mussioners and a President; Secretary of the
Board to sit in Parliament if elected.

Combir}ation of judicial and executive functions,
appointment of Indians as magistrates.
Persian ceases to be the language of the courts of

law. Vernaculars take its place in lower
courts, and English elsewhere.

Government of India supports English education.
Removal of restrictions on the Press.

A Lieutenant-Governor appointed for the North-
\Yestern Province. Indian courts and judges
given jurisdiction over Europeans in civil suits.

Indians as deputy-collectors.

.

No assistant commissione i
rs appointed to the
Board of Control.

Indians as deputy-magistrates. .
Chief Commissionership of the Punjab.
The Nizam cedes Berar to the Company.

The Company’s Charter renewed. The East
India Company to govern India till bought
out at double the face value of the Indian stock
through a sinking fund created out of Indian
revenues. President of the Board to receive
£5,000, . Directors reduced to 18, 6 to be
nominated by the Crown, 12 out of 18 to have
Indian experience of at least ten years. Quorum
of ten. Secret Committee, three sub-committees
of Directors, appointments to Councils subject
to President’s approval; Government of India
to consist of four members, two senior civilians
onearmy officer and one barrister ;,Commanderz
in-Chief extraordinary member; dual Govern-

kd
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ments of India when Governor-General on

tour; the Governor-General and President-in- ‘

Council: a ¢petty Parliament’ in India for
making of laws, consisting of the Government
of India, one legislative councillor from every
Presidency, Chief Justice of the Supreme Court,
one judge of the Supreme Court.

A Ljeutenant-Governor for Bengal to be ap-

pointed; Government of India to administer
territories directly (through Chief Commission-
ers); Governor-General in Council to define
boundaries of provinces, competitive civil
service for India starts.

Sir Charles Wood’s Despatch on Education.
The ¢ Mutiny’. Universities founded at Calcutta,

Bombay and Madras.

Transfer of the government of India to the Crown.

Queen Victoria’s Proclamation. . Secretary of
State for India, India Council of 15 perma-
nent servants, 8 nominated by.the Crown, 7
elected by the Directors (subsequent vacan-
cies to be filled by the India Council) to
hold office during good behaviour and remov-
able by the Crown on a joint address, to sanc-
tion Indian estimates, to define conditions of
public service and to hear service appeals and
perform such other functions as Secretary
assigns to it. Secretary to spend one-fifth of
total Indian revenue in England for Indian pur-
poses. Military cadets to be nominated by the
Secretary and India Council. Auditor of Home
accounts; Governor-General to appoint Lieu-

tenant-Governors; naval and military forces of -
7

the Company transferred to the Crown.

1859. Lieutenant-Governor for the Punjab.

1861.

L ]
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The Company’s European forces merged into the
regular British Army. Indian Civil Services
Act reserves all important civil (scheduled)
appointments to statutory civilians but gives
power to appoint others with the approval of
the Secretary of State. Indian Councils Act
institutes a Government of India consisting of
a Governor-General and five ordinary coun-
cillors; Commander-in-Chief extraordinary
member; work divided among members, each
in charge of a single department; authority
and influence of members increased; Gover-
nor-General’s supremacy over Government in-
creased and made more effective. Dual gov~
ernment of India; President and Council at
Calcutta and Governor-General on tour. Legis-
Iative functions of Bombay and Madras re-
stored. Local bills subject to Governor’s and

- Governor-General’s assent; additional legisla-
tive members (4 to 8) appointed, including
non-official Indians for two years.

Indian Legislative Council consisting of Governor-

General, Commanderyin-Chief, head of the
local administration, five ordinary members of
the Council and from 6 to 12 additional legis-
lative members appointed for two years, one
half non-official, to make laws for the whole of
India on Indian and local subjects subject to
the Governor-General’s assent. Temporary
Ordinances by Governor-General.

Indian High Courts Act sets up High Courts at

Calcutta, Bombay and Madra$ with original
and appellate jurisdiction of the Supreme
Courts and Sadar Adalats consisting of a Chief
Justice, puisne judges and additional judges not
exceeding 15 in all, with power to superintend
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lower courts and with at least five barrister
judges (including the Chief Justice) and five
civilian judges.

The Central Provinces under a Chief Commis-
sioner.

Legislative Council set up in Bengal.

High Courts to have jurisdiction over British
subjects and Indian Christians in the States,
Governor-General in Council to define their
territorial jurisdiction.

High Court at Allahabad. ’

Secretary of State to fill all vacancies in India
Council, members to hold office for ten years,
Crown to appoint members of Councils in
India, central legislature to make laws for
Indians anywhere in the world.

Secretary of State empowered to demarcate by

resolution ¢backward tracts’ in India; appoint-

ments of statutory civilians authorized; Gover-
nor-General empowered to override Council on
taxation. :

Lord Mayo’s scheme for decentralization of
finance.

Code of Criminal Procedure: Europeans in India

to be tried by European session judges or
justices of the peace. , :

A sixth member (for Public Works) added to the
Government of India. ‘

Demand for Swarajya in the Satyartha Prakash
by Swami Dayanand. L

Appointment of members to India Council during
good behaviour.

Queen becomes Empress of India.
centralization of finance.

Furt.her de-

1878.

- 1879.

1832,

1883.
1884,

18835.
1886.
1888.
1887.
1892.
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Vernacular Press Act.

Rul.es made for the appointment of statutory
civilians.

University of the Punjab.” Lord Ripon’s resolu-
tion on local self-government. Ilbert Bill
introduced. Vernacular Press Act repealed.
Decentralization of finance completed; emer-
gence of divided heads of revenue.

Ilbert Act conceded trial of European accused
by session judges and European jurors.

Royal Indian Marine placed under the Govern-
ment of India. .

Foundation of the Indian National Congress.

Legislative Council in the North-Western Provinces
University of Allahabad. : B
Report of Public Service Commission.

Indian Councils Act: members permitted to ask
questions and discuss annual financial state-
ment; number of members raised; non-official
Indians admitted through veiled election ;
local councils permitted with the previous sanc-
tion of Governor-General to amend and repeal
central Acts affecting them. Provincial (ad-
ministrative) service set up; one-sixth of the
vacancies in scheduled appointments in 1879
set apart for its senior members.

Commanders-in-Chief of Madras and Bombay
cease to exist. Unified command of the Indian
Army. )

Legislative Council set up in the’ Punjab.

Berar added to the Central Provinces.

Sixth member of Governor-General’s Council for
Public Works made general; the new member
placed in charge of Commerce.
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1905. Partition of Bengal; boycott and swadeshi move-
' ment, revolutionary activities in Bengal: S.wa-
rajya defined as the goal of Indian aspirations
in Calcutta Congress.

1908. Newspapers (Incitement to offences) Act; two
Indians appointed as members of the India

Council..

1909. Commander-in-Chief becomes member for Army.
A member for Labour and Industries addet:l in
place of the Military member. Morle-y-Mmto
reforms. Legislative Councils - permitted  to
discuss resolutions on administration .and
financial statement; supplementary questions;
Councils enlarged, 60 additional members in tl}e

- Imperial Legislative Council, from 20 to 50 in
provincial Councils; indirect clection; weigh-
tage given to, Muslims; Communal representa-
tion. An Indian appointed to Governor-
General’s Cduncil. .

1910. Press Act.

1912. Partition of Bengal annulled; Bengal reunited,
Assam and Bihar and Orissa separated, execu-
tive and legislative Councils in Bihar. Capital
moved to Delhi. X

1916. C(;ngress-League Lucknow Pact and scheme for
reforms. .

1917. Mesopotamia Commission Report. Declara‘tion
of August 20 defining responsible government
as the goal of British policy.

1918. Montagu-Chelmsford Report on Indian consti-
tutional reforms. King’s Commission granted
to'an Indian from the ranks. Resolution on
local self-government.

1919.

1920.
1921.

'1923.

1925.
1926.
1927.
1928.
1929. .

1930.
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Government of India Act, 1919: High Commis-
sioner for India in London; delegation of some
of his functions by the Secretary of State to
Indian authorities; fiscal convention; Auditor-
General for India; three Indians in the Execu-
tive Council ;two Chambers at the centre; perma-
nent Council of State with 26 elected members
(one-fifthrenewed every year) and 34 nominated;;

" Assembly of 140, 16 officials, 100 elected direct-
ly; motions for adjournment; open supplement-
aries; partial voting of grants; legislation by
certification and Ordinances; restoration of
cuts; authorization_ of expenditure; federal
Public Service Commission; Public Accounts
Committee; standing committees. Diarchy in
provinces: two halves of the executive govern-
ment; Governorin Council, Governorand Minis-
ters; enlarged provincial assemblies; motions
of no confidence or adjournments; open sup-
plementaries; voting of votable grants for
transferred and reserved subjects; restoration
of cuts in reserved subjects; authorization of
expenditure in transferred subjects, Ordinances.

Non-co-operation movement.

Reforms of 1919 introduced. Chamber of Prin-
ces.

Eight units scheme for Indianization of the Army.

Report of Muddiman Committee on Reforms.

Skeen Committee Report.

Simon Commission.

Report of All Parties Conference on reforms.

Dominion Status defined as the goal of British
policy Congress demand for complete inde-
pendence.

Report of the Simon Commission. First Round
Table Conference. ,Federation, provincial au-
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'tonomy and safeguards. Butler Committee

Report.

1939, MacDonald announcement on representation of

1935
to
1937

1939.

1940.

1942,

1946.
1947.

1947
to
1950.
1950.
1951.

1952.

Government of India Act.

minorities, modified by Poona Pact. 'Indian
ilitary Academy, Dehra Dun. . .
e . India Council aboli-
shed. Parliamentary interest in provincial sub-
jects surrendered. Equitable share of expenses
of India Office by Britain. Federal Court;
Crown Representative; provm(-:la.l. autonomy;
new dyarchy; special responsibilities .of. the
Governor acting in his discretion or his judg-
ment; assurances given, Governors to act as
constitutional heads; Federation abortive. .
Outbreak of war. Resignation of Congress Mi-
nisters. !
United Provinces, Bombay, Madras, Bihar.
National War Council. ’ .
First expansion of theGovernor-General’s Council.
Cripps Mission: independence after the .war.
Breakdown of negotiations on national govern-
ment. ) o
Cabinet Mission plan. Elections to provincial
and imperial legislatures. o
Constituent Assembly; Partition; Dominion of
India.

Integration of Indian States.
e ——

‘Constitutjgf /g4 ed. -

Consti }}\o’f}"’of/l’n’d‘rm\gn% Jnto force.. Firs
ge EJrgc:/léctlon. A \

First

A ection.comp Xteﬂ iElection of the

Governor’s rule in Central Provinces,

INDEX

A

Act of 1788, 41.
Act of 1793, Charter, 42.
Act of 1813, Charter, 44, 71.
Act of 1833, Charter, 58, 60, 62, 110, |
Act of 1836, 67.
Act of 1861, 130.
Act of 1870, 131,
Act, Corporation of Calcutta, 197,
Act, Courts Martial, 1754, 15.
Act, General Enlistment, 74,
Act, Government of India, 1858, 79.
Act, Government of India, 1919,
156, 157, 174, 175, 211, 244,
Act, Government of India, 1935,
-215, 217, 218, 264, 265, 285,
Act, Indian Army, 1861, 79.
Act, Indian Givil Service, 1861, 79,
114, 198.
Act, Indian Councils, 1861, 79, 95 .
105, 109,
Act, Indian Councils, 1892, 115.
Act, Indian Councils, 1909, 144.
Act, Indian High Court, 1861, 79,
121,
Act, Indian Independence, 1947, }
216, 258, 259.
Act, Indian Mutiny, 54.
Act, Indian Press, 1910, 209-210.
Act, Indian Universities, 141,
Addiscombe academy, 49.
Adjournment, 167, 189, 190.
Administration, Central and Cen-
tralized, 59, 264.
Administration of justice, 20, 76,
Administrative difficulties, 75.
Administrative services, 49.
Adaisory capacity, 268.
Agricultural department, 138,
Aitchison commission, 134,
Alkali Party, 289, |
Akbar, 143. !
Amendent of the constitution, 316 |
Anglo-American war, 44,

, 3

Anglo-French war, 10.

Annie Besant, 153.

Appeals, 21, 267, 268,

Appellate power, 270.

Army in India, 71, 73, 199-201. .
Auditor-General, 306, 312.

B

Benevolent despotism, 143.

Bishoprics, 65.

Board .of Control, 33, 35, 41, 42,
45, 49, 89.

Board of Directors, 7, 23, 24, 28,
34, 36-37, 58, 67.

British administration, 51.

British civil and military servants,
57, 130.

British control of vital subjects, 249,

British empire, 47, 53.

British garrison, 45.

British government, 39, 69, 82-83.

British subjects of the crown, 46, 66,

Budget, 261.

' Butler committee, 208, 213.

C
Cabinet Mission, 253, 254.

* Cantonment Trusts, 277.

Cape Town Agreement, 204,

Capitation charges, 205.

* Caretaker > governments, 225,

Certification of bills, 165.

Central government, under Act of
1935, 222,

! Centralized administration, 59, 264.

*Central legislature, 163.

- Chamber of Prihces, 206, 208, 215.

Chancellor of the Exchaquer, 33.

+ Charter Act of 1793, 42.

Charter Act of 1813, 44, 53, 71.
Charter Act of 1833, 58.
Charter Act of 1853, 67.
Chatham (Pitt), 30.
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Chief courts, 124. 1
Chief Ministers, appointments of, |
228. . |
Churchill, 250, 253. ]
Civil administration, 29. ;
Civil servants, 42, 49, 106, 179. i
Civil Surgeon, 138. .
Clive, 16. “
Codes of Civil and Criminal Pro-~ !
cedure, 63, 124.
Collectors, 17, 27, 54, 67, 127, 136, |
139, 179, 278. ]
Cbmmander-in-chief, 41, 60, 72, |
93, 98, 252. ;
Commissioners of Revenue and ‘
Circuit, 55. i
Competitive examination, 70. [
. Comptroller and Auditor General, :
306, 312. |
Communist Party, 292, :
Congress Government, 225. ;
Congress-League scheme, 153. ‘
Congress Socialists, 290,
Constituencies, 234. i}
Constituent Assembly, 254, 257,
290, 295.
Corporation, 197, 27+.
Corporation of Calcutta Act, 197.
Corps of Sepoys, 15. -
Council of Ministers, 218, 224,
227, 229. ‘
Council of State, 163, 169.
Court of Admiralty, 121-122.
Court Circuit, 50, 55.
Court of Directors, 13, 69. ;
Court of Proprietors, 7, 28, 32, 39.
Criminal law and procedure, 209,
210.
Cripps declaration, 252.
Cripps Mission, 216, 252.
Crisis government, 299.

D

Debate, 240.
Declaration of 1940, 251.

" Declaratory Act, 1781, 20, 27.
Deconcentration, 109, )
Departments, 99.

Deputy Commissioner, 137.
Dinshaw Watcha, 120.
Directions, 263.
Directives of State policy, 315.
Disclaimer, 118.

-, Executive Councillors, 99.

Discriminating Protection, 205.
District administration, 136.
District and Sessions Judge, 55.
District Boards, 274, 277.

! District Development Council, 278.

District Inspector of schoals, 138,

i District Magistrate, 137.

Division of functions, 262.
Diwani of Bengal, 16.

© Dominion Cabinet, 262.

Dominion Ministers, 261.

! Dominion of India, 259.

Dominion Status, 184, 213, 250,
251.

Duke Memorandum, 135.

Dundas, 31.

Dupleix, 10. :

Dvyarchy, 175, 224.

—working of governments, 193-

195. )
—provincial legislatures under,
194, .

E

! East India Company, 8. 11, 31, 32,

48, 53, 58, 79, 83, 209,
~ —and the Indian Princes, 15,

—and the British Parliamqnt; 19.
—as quasi-political authority, 14

—home government of, 12.
—judicial functions of, 8.

—president and council, 8,13, 14.

—servants of, 13, 16, 34, 47.

. East India House, 59, 69.

Ecclesiastical department, 46.
- Elections, 186, 234, 256, 320-22.

. Emergency administration, 220,299.

. Employment of Indians, 64.
Engliisgmerchants in India, 8, 13.

, European companies, 48.

! Europeans in India, 64, 125.

! Excess grants, 238.

! Executive Council, 243, 248.

{ F

Federal Council, 2153, 216.
Federal Court, 217, 222, _265-’.170.
{ Federal government, 1933, 244.

' Federal legislature, 247.

| Federal subjects, 299.

{ Federation, 259, 317-319.

[

H

INDEX

Financial devolution, 272.
Financial Estimates, 302.
Financial resources, 220.
- TFiscal autonomy, 205.

Fiscal commission, 205.
Forest department, 139.
Fox, 31.

" Fox’s‘India Bill, 31, 32.
Franchise, 187.
Fundamental Rights, $14-15.

G

Gandhi-Smuts Agreement, 203.
General Enlistment Act, 74.
Gladstone, 84.
Gopal Krishna Gokhale, 120, 152,
Government of Bengal, 21, 24.
. Government of India, 59, 91, 97,
104, 160,

Government of India Act, 1858. 79.
Government ¢f India Act, 1919
156, 157, 174, 175, 211, 244,
Government of India Act 1935, 215,

217, 218, 264, 265, 285.
Government of India Gazette, 111,
Governor, 183, 218, 219, 224, 227

230, 241, 308. g

—his legislation, 241,

>

~—and provincial administration, .

177, 180.
Governor-General, 22, 37, 41, 42
59, 100, 216, 248. ’
Governor-General and Council, 23
28, 99, ’

Governor-General in Council, 68, |

72, 95, 103, 161, 170, 244,
G(z)\éemor-(}eneral"s Council, 72,

Gubernatorial autonomy, 226,
H

Hailbury College, 49, 58.
Feerdjans, 214. ¢

Hxi;gzhz Commissioner for India, 157,
High Courts, 124, 220, 311-12.
Hindu Mahasabha, 288, 293,
Home cRarges, 43.

Home Government, 157, 221.
Honest administration, 38,
House o{ Commons, 133,

)
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| Ilbert Bill, 125, 133.

. Immunity from Courts, 15.

' Imperial conference, 202, 203.

; Imperial Forest Service, 135, 198.

i Impey, 29.

| Improvement Trust, 277.

i India Council, 80-82, 87-91, 159.

| Indian affairs, 32, 39,

—Minister for, 58.
Indian administration, 69, 82, 85,

i 91,251,

i Indian Agricultural Service, 135.

. Indian Army Act, 1861, 79.

¢ Indian Christians, 214.

¢ Indian Civil Service Act, 1861, 79,

‘ 114, 198.

i Indian Givil Servants, 133.

; Indian Councils Act, 1861, 79, 95,

1 105, 109, :

' Indian Councils Act, 1909, 144.
Indian Educational Service, 135.
Indian Federation, 214, 215, 217,

| 317-319.

| Indéain High Courts Act, 1861, 79,

Indian Independence Act, 1947,
216, 258, 259, )

Indian institutions, 57.

Indians in the Commonwealth,
202-205,

. Indianization of services, 131, 197.

. Indian Legislative Assembly, 163-

: 169, 170.

Indian Legislative Council, 107,

| 109-113, 114, 117, 145-1486.

i —and the Act of 1892, 115,

| Indian Medical Service, 135.

i Indian Military College, 201.

| Indian Ministry, 32.
Indian Mutiny Act, 54.

i Indian National Congress, 115,
i 126, 152, 212, 213, 225, 226,
258, 256, 280, 286, 287, 291.

Indian Penal Codg, 63.
Indian Police Service, 135, 198.

* Indian Press Act, 1910, 209-210.

Indian Princes, 33, 213.

i Indian Soldiers, 10.
' Indian States, 77, 206.

Indian Territorial Force, 200,

i Ind!'an University Act, 141.
. Indian Veterinary Service, 133.
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India office, 80, 90, 106, 110. - Lord Lytton, lf;l, 205, 209.

Instruments of Accession, 213, 261. | Lord Mayo, 19% 90, 142, 147
Instruments of Instruction, 228. Lord Minto, 93, 99, , .
Interim government, 253.

i 5 147.
Interpretation, 203. ' Lord Mountbatten, 257.
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James Mill, 59.
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Lord Wellington, 152.
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Keith, 225.
Krishak Praja Party, 289.

L Mesopotamia commission, Report,
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Lady Minto, 143. Mesopotamia Expedition, 93.
Law commission, 63. ‘ Military academy, 45.
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1 Ministers, 183, 193.
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— Chelmsford Survey, 154.
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