CONSTITUTIONAL
PROBLEMS

BY

S P, S: SIVASWAMY AIYER, KCS.i. C.LE.

RETIRED MEMBER OF THE EXECUTIVE COUNGIL,
MADRAS

A
R
T
e ~ 1
. ("’ = ‘\:;'f, RS
: O
\ i

D. B. TARAPOREVALA SONS & CO.
HORNBY ROAD, BOMBAY

1928

v
1 .



e ‘5\\'\
i1 *;;L;?’_;‘_,

PREFACE

The greater part of the substance of this book
was the subject of a course of lectures delivered by
me in the University of Madras in the latter part of
19:.27' under the terms of an endowment in memory
*of my frierfd' the late Mr. V. Krishnaswami Aiyer.
When the University offered the lectureship to me,
they left the choice of topics entirely to my discretion.
In view of the fact that the appointment of the statu-
tory commission for the revision of the Indian
constitution was then impending, it seemed to me
that a discussion of the main problems which would
be likely to arise in connection with the revision of
the constitution would serve a more useful purpose
than a treatment of the history of the Indian
constitution, or a mere description of its present
form.

It has been remarked that the constitutional
development of India has not proceeded on any
systematic or preorganized plan. The reason for
this is that, until the historic announcement of
August 20, 1917, in the House of Commons, there
had been no declaration by the government as to
the aim of British rule in India. Responsible
government in India as an integral part of the British
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ponsibil/ity will be introduced in the internal civil

administration of the country by the central govern-
t is still more a matter of conjecture. Into
these matters of prophecy as to the future intentions
of the government,*1 do not enter. 1 can only
express my opinion as to what changes are called
for. Even if responsible government is not going
to be introduced in the immediate future, the
tiscussion of the problems involved in a constitution
roviding for responsible government would still be of
dvantdge ; for it is essential that whatever inter-
nedfate stéps in revision may be taken, they should
1ot be inconsistent with the eventual attainment of
he goal. .
It was not possible for me to deal with all the
-opics involved in a scheme of constitutional revision.
But 1 have dealt with the more salient problems
relating to the structure and functions of the legis-
lature and the executive in both the provincial and
the central governments. The subject of local self-
gévernment has not been included within the scope
of my work, partly for the reason that considerations
of space forbade such inclusion and partly for the
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comparatively of secondary importance. The
questions to which 1 have specially directed attention
and upon which I have dwelt at considerable length
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stumbling-blocks in the way of responsible govern- .
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Indian states and the protection of minorities. [
have endeavoured to deal with the various topics
in the light both of general principles and of practical
considerations. In all cases admitting of-a difference
of opinion, while I have not hesitated to express
my own view, [ have tried to present as fairly and
impartially as possible the case for and against my
own conclusions.

After the delivery of the course of lectures, it was
represented to me that their publication might appeal
to a wider audience. I have since thoroughly
revised and recast the matter of the lectures and
made considerable additions to it. .

)
14

In dealing with the subject of Indian states and
their relations to British India, 1 have examined
the question whether it is feasible to bring the states
into any real federal union with British India. My
conclusion against the feasibility of any such scheme
is mainly based upon the attitude of the Indian
princes themselves and their unwillingness to
sacrifice even a tittle of their individuality. I have
remarked that the conception of any closer union
with British India entertained by the princes does
not stretch beyond a mere loose confederacy of
states. At the time I wrote the chapters dealing
with the Indian states, no scheme had been put
forward in public by the princes themselves. [ could
only discuss some of the proposals which had been
put forward by a publicist in Mysore. Since then
a scheme has been published in the papers and it has
heen associated with the name of Sir Leslie Scott,
Ohe counsel employed by the princes to present their
intte to the Butler committee. It is said to have
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It only remains for me to acknowledge m
indebtedness to my friend Mr. V. S. Ramaswan
Sastri for the trouble he has taken in goin
through the proofs and to my friend Mr. S. N
Panchanadesvar for his kindness in preparing th
index.

Srd July, 1928.
O0TACAMUND,
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Indian Constitutional Problems

CHAPTER 1
INTRODUCTORY

In his monograph on “‘India a Federation?’, it 1s
bserved by Sir Frederick Whyte that the Indian
anstitution has like the English constitution grown
1 a more or less haphazard manner and is the
roduct of makeshifts contrived to meet particular
emporary necessities, rather than of a survey of the
onstitutional problem as a whole. It has not been
.ramed in accordance with any design for the con-

* ctruction of a complete edifice based on fundamental

The political and administrative pre-
occupations of the Government of India and to a
greater extent the English characteristic of unwilling-
ness to tackle any questions that are not of immediate
! prevented the authorities from
addressing themselves to a study of the constitutional
problems as a whole. This method of development
has not been without compensation in the past. A
premature attempt to frame a constitution might
have resulted in a rigid structure controlling and
hampering future development in accordance with

changing conditions. Political conditions and ideas

- are in a state of flux and a scheme built upon a study
- of the conditions existing at a given moment cannot
endure, unless it is flexible enough to meet the fresh

- requirements of the future. The time has now come

when the task of examining the constitutional
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problem as a whole can be no longer put off. The
revision of the Government of India Act is at hand
and the appointment of the statutory commission is
imminent.” Dissatisfaction with the existing consti-
tution has been expressed almost from the time of the
introduction of the Montagu-Chelmsford reforms,
and demands have from time to time been made for
an early revision of the constitution in accordance with
popular wishes. But, in view of the unwillingness of
the Imperial Government to undertake the revision
at an early date, no serious attention has been givlen
in the country to the studv of the various
questions which have to be tackled in connection with
the revision. About two years ago, Lord Birkenhead
threw out a challenge to the Indian public to produce
some agreed scheme of constitutional reform accept-
able to all parties and promised to consider it when

brought forward. The main and earliest response to

this challenge is the Commonwealth of India Bill,

produced by Dr. Besant who has devoted not a little ™

of her time and inexhaustible energies to this subject
among many others. It must be confessed, however,
that her attempts to enlist the co-operation and
support of the Indian public have not met with the
reception which she was led to expect. Now that
the appointment of the Roval Commission is
expected to be announced before the close of the
year, it is the duty of thoughtful members of the
Indian public to devote their attention to this subject.
T have no idea of putting forward any complete
scheme of constitutional reform ; nor could T expect

D The Roval Commission has since been appointed with Sir John
Simen as Chairman.

INTRODUCTORY 3

any success in a field where persons of greater ability
and influence have tried and failed. The aim which
[ place before myself is the modest one of drawing
the attentioh of the public to some of the main
problems which will "have to be considered in a
revision of the existing constitution and placing
before them the more important aspects and
principles to be borne in mind. In putting forward
my views upon these problems, I have no intention
of offering cut and dried solutions, nor any
expec.tat'ion of securing concurrence at large for
my views. [ shall be quite satisfied, if the discussion
which 1 wish, to stimulate sets people thinking and
if the views, which I have formed in the light of my,
own experience, studies and reflection, furnish
helpful material for decision.

Constitution-making is a fascinating pursuit
which is beset with puzzles and pitfalls. The tempta-
tion to make experiments and to borrow the
latest constitutional devices of foreign countries is
particularly strong with the younger minds. Lord
Bryce observed with regret that even Bolshevism
made an appeal to some of the under-graduate
circles in the University of Oxford.” There is, on
the other hand, a tendency on the part of some of
the older generation in this country to look with
distrust upon western institutions, and a few are
disposed to seek for light in the writings of our
ancient law-givers. We must build up our new
constitution upon our knowledge of existing con-
ditions in this country, and upon a careful study of

1 Fisher’s Life of g,ord Bryce, vol, ii, p. 244.
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the working of the British constitution, which has
furnished the model to nearly all the countries which
have adopted the system of parliamentary govern-
ment. We may also profit by the expeiience of the
working of parliamentary institutions in other coun-
tries, especially in the self-governing dominions of the
British Commonwealth and by a study of their
defects and merits. There are some English critics,
by no means unsympathetic, whe consider that the
scheme of constitutional reforms, which was passed
into law in 1919, proceeded too much upon western
lines, that it is not congenial to the Indian soil, and
that the people of India must be left to devise adqyd
work out some scheme better suit‘éé to oriental
conditions and traditions. There are other English
critics who, justly proud of their own heritage, take
the view that English parliamentary institutions are a
special product of English conditions and cannot be
successfully transplanted in other climes. We must
not allow ourselves to be scared by these opinions and
criticisms.  The charge of want of political inventive-
ness is not confined to Indians, but has been made
against other peoples also both in Europe and in
America. 1 will not enter into a discussion of the
question whether democratic institutions were known
in ancient times in India. Of one thing we may be
fairly certain, that the leaven of democracy which has
been introduced by the constitutional reforms of 1919
has begun to work, and that the political ferment is
bound to produce its usual results. In our considera-
tion of the problems of the future constitution of
India we shall do well to proceed upon this
assumption. There may be Some perhaps who are

N

INTRODUCTORY b

of opini(;n that the reforms of 1919 were of too
democratic a character, just as there are others who
consider that the reforms were not sufficiently
democratic. * But, whichever of these views is
correct, there can be ‘no doubt that it is not now
possible to go back upon the reforms introduced and
that the only course possible is to go forward. In
our study of these problems, we shall further assume
-hat the Imperial Government are prepared to
dvance not merely in the sphere of provincial
rovernment, but also in the sphere of the central
covernment. Whether they will be prepared to
ntpoduce resppnsibility at the higher level or not, we
lo not know. But, before we frame our scheme, we
nust examine the problem in all its aspects so that
ve may evolve a satisfactory and consistent scheme
vhich can meet the wishes of the people and the
ieeds of the country. Whatever the changes which
nay be introduced in any part of the structure of the
rovernment, care must be taken to see that they are
n no way inconsistent with the ultimate goal as we
sonceive it and as it has been promised. The
iltimate goal, as declared in the historic announce-
nent of the 20th of August, 1917, is the realization
»f responsible government in British India as an
ntegral part of the British Empire. Responsibility
1as been introduced only at the level of provincial
yovernment and even there only in a limited sphere.
[n the central government, there is no element of
responsibility to the people. There 1s a repre-
sentative legislature in the sphere of the central
sovernment but, while it has considerable means of
influencing the views of‘the government, it has no
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responsibility whatever. It is a matter of common
observation that a system of representative govern-
ment without responsibility is, by its very nature, of
an unstable character and generally tends either to
develop into a system of responsible government, or
relapse into a system of government under which the
legislature as well as the executive is controlled by
the Crown. Though, as a matter of general principle,
it is not truc that the right to grant or create a
constitution implies a right to revoke or destroy t,
section 8¢ A of the Government of India Act
reserves power to the Imperial Government to
restrict any degree of responsible govegnment already
granted as the result of the enquiry“f)y the statutory
commission. It is, however, very unlikely that any
such power will be exercised and we may safely
assume that the only question will be whether the
degree of responsible government now in existence
should be modified or enlarged and if so, to what
extent.

In defining the goal of constitutional progres; n
British India, the declaration of the 20th of August,
1917, used the words “‘responsible government in
British India as an integral part of the British
Empire”. In the popular discussions upon the
subject and the demands which have been made
before and after the declaration, the words ‘“dominion
status’”’ have often been adopted. It is perfectly
clear that those who put forward the demand for
responsible government mean to ask for responsible
government as existing in the self-governing domi-
nions. For all practical purposes, there is no

. distinction between the tyo expressions. In the

INTROPUCTORY 7

course of the discussion in the Indian Legislative
Assembly in 1924 on Mr. Rangachariar’s resolution,
which sought to secure for India full self-governing
dominion status, the Home Member, Sir Malcolm
Hailey, expressed the opinion that the term ‘“‘full
dominion self-government’” was of wider extent than
the expression ‘‘responsible government’’ by itself.’
He thought that it implied that not only would the
executive be responsible to the legislature, but that
the legislature would in itself have the full powers
which ate typical of the self-governing dominions.
He thought that responsible government was not
negessarily incompatible with a legislature with limited
or restricted ‘powers. It is no doubt true that
responsible government only connotes responsibility
within the sphere of activity allowed by law to the
executive government. In cases in which the exe-
cutive government is responsible to a legislature with
restricted powers, it will generally be found that the
executive is also restricted in its activities. An exe-
cutive government responsible to a legislature with
limited powers seldom possesses unrestricted powers
of action. Sir Malcolm Hailey was not right in
implying that the legislatures of the self-governing
dominions are absolutely unrestricted in their powers.
Though the powers of these legislatures are exceed-
ingly wide, there are a few matters, like merchant
shipping for instance, in which they are subject
to restrictions imposed in the interests of the
Imperial Government.® The number of subjects in

t Indian Legislative Assembly Debates, 1924.
* Keith’'s Hesponsible Government in the Dominions {second
edition}, vol. ii, p. 760.

§
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which control is exercised over the
dominions tends to become smaller and smaller
every day ; but it cannot be said that the powers of
the legislature of a self-governing cclony are of
exactly the same width and scope as those of the
Imperial Parliament. The demand which has been
always put forward on behalf of India is for the same
kind of government as obtains in the self-governing
colonies, but restricted, it may be, for a short period,
in external affairs and defence. It was admitted
by Sir Malcoln Hailey that full dominion self-
government was a logical outcome of responsible
government and was the inevitable and hlStOI“(,al
development of Iespon51ble governmeat. We cannot
believe that in passing the Reform Act of 1919 the
Imperial Government intended, in using the term
“responsible government’’ as the goal of British
administration, to draw any distinction between
Dominion status and the status of responsible govern-
ment, or to hold out anything less than Dormmon
status as the goal of India.

The relatxons between the self-governing colonies
and the Imperial Government have been gradually
undergoing a change in the direction of equality
between the Imperial Government and the former.
In matters of internal administration, the Imperial
(Government practically ceased to interfere, as soon as
responsible government was granted. The matters
in which the Imperial Government used to exercise
control over these colonial governments were treaty
relations and foreign affairs, trade and currency,

Imperial

merchant shipping, copyright, divorce and status and .

military and naval defence. Even in these matters,
1

~

INTRODUCTORY

there has been a steady relaxation of control. Th
relations between the Imperial Government and th
self-governing colonies have always been in a flui
condition and English statesmen were generally un
willing to commit thembelves to any rigid definition ¢
Dominion status. The idea of Imperial federation
which was once widely discussed as a means of close
association of the dominions with the United King
dom and of giving them a voice in matters of Imperi:
concern, was distasteful to many as suggestive of
super-stdte and was quietly abandoned as inconsister
with the daily expanding notions of Dominion status
it was felt that any rigid definition of the status woul
interfere with ~#he elasticity of the nexus whic
enables the Imperial Government to make cor
cessions from time to time to the sentiments of tk
dominions. The Great War brought into prominent
the fact that, while the self-governing colonies becar
involved in the war as a consequence of the declar:
tion of war by the Imperial Government, thes
colonies had no previous voice in the matter. Itis:
the department of foreign policy that these coloni
have especially claimed a right to be consulted. Tt
justice of this claim has been recognized in t
Imperial Conference of 1926. As a symbol of the
right to a voice in foreign affairs, the self-governir
colonies and India have been admitted to repr
sentation in the League of Nations and in tl
Imperial Conference. The difference, of course,
the representation of India and of the self-governir
colonies is that, while the delegates of the latter a
chosen by a responsible ministry, the delegates of tl
former are chosen by an irresponsible governmer
2 [
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In describing the Government of India as an
irresponsible government, 1 do not forgf?t that
it is responsible to the Imperial Parliament,
but I wish to emphasize the fact that it is not
responsible to the people whom it governs. .The
latest development of Inter-Imperial relations is to
be found in the report of the Inter-Imperial Relations
Committee of the Imperial Conference of 1926.
The position of the dominions was defined in these
words : ‘“They (Britain and the group of self-
governing dominions) are autonomous corr'lmu.nities
within the British Empire, equal in status, mn no
way subordinate to one another in any aspect of
their domestic or external affairs, 1iough united by
common allegiance to the Crown and freely asso-
ciated as members of the British Commonwealth of
Nations.”” Equality of status was declared to be the
root principle governing inter-Imperial relations.
With regard to the conduct of foreign policy, it was
recognized that though the major share of res-
ponsibility must, for some time, continue to rest with
the Imperial Government and though practically all
the dominions are engaged to some extent in the
conduct of foreign relations, particularly with foreign
countries on their borders, the governing consider-
ation underlying all discussions of the problem must
be that neither Great Britain nor the dominions
could be committed to the acceptance of active
obligations, except with the definite assent of their
own governments. It will thus be seen that the
status of a self-governing dominion within the British
Empire is as high as can be wished for by the most

ardent patriot, and that it offers the fullest scope and
]
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security for the realization of national aspirations,
while it carries with it all the great advantages of
partnership in the most powerful empire in the world.

Assuming’ that a change in the character of the
central government will be carried out wholly or
partly either in the next revision or at a later date,
it is necessary for us to consider the important
question what the character of the relations of the
central government with the provincial governments
should be. Should the Government of India be of
the type known as a unitary government or of that
of a federal government or of any other ‘type?
What do we understand by the terms unitary and
tederal? AndAthat is the principle which underlies
the classification of states into unitary or federal?
There has been no end of discussion on this subject
and no little confusion of ideas in the discussion.
Different definitions have been suggested by eminent
authorities. In my opinion, the true test of a
federal government is the distribution of the powers
and functions of sovereignty between a central
government and two or moere provincial governments
in such a manner that the distribution cannot be
altered, except with the concurrence of both the
central and provincial governments, or by the nation
at large which is supreme over both the authorities.
This is the sense in which I propose to use the term
federal government and I will adhere to it throughout
the whole book. In the Attorney-General of the
Commonwealth of Australia and others v. Colonial
Sugar Refining Company Ltd., and others (1914
A.C. 237), Lord Haldane adopted a narrower

definition of the term *‘federal’’ according to which,
¢
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the constitution of the Dominion of Canada would
not be federal. It is evident that his definition has
been based on the constitution of the United States
of America. This definition has *been justly
criticized as too narrow, and ‘the constitutions of the
United States and Canada are both regarded as
belonging to the federal type, though they vary with
regard to the important question of the allocation of
residuary powers.

In a country of the vast size and population and
diversified conditions of India, there must neces-
sarily be a large measure of decentralization by the
central government, if the administration is to. be
conducted with any large measure®sf efficiency and
in accordance with the wishes of the people. The
same considerations which suggest the wisdom of
decentralization in the sphere of local self-government
apply with greater force to the sphere of provincial
government. ‘There has been in the past a large
measure of decentralization by the central govern-
ment to the provincial governments both before and
after the reforms. Their powers, however, are the
result of delegation by the Imperial Government and
the Government of India. The position at the time
of the Montagu-Chelmsford Report is correctly des-
cribed in section 120 of that document. The joint
authors point out that the Indian constitution is not
federal in the true sense of the term. There is no
element of pact or agreement between the provinces
and the central government. Even after the reforms
of 1919, India can only be described as a unitary state
with the possibility of transformation into a federal
. state. In the special circ&amstances of India and

INTRODUCTORY

with its past history, it must be regarded as a pic¢
of good fortune that it possesses a strong cent
government and that the question for COI’lSldeI‘.atl
is not how tnuch shall be yielded by the provin
to the central government, but how much shall

surrendered by the central government to the pi
vincial governments. Disruptive forcias have‘be
very strong in the past history of India. Itist
administration of India by a strong central gover
ment that has succeeded in bringing about uniform.:
of laws and standards of administration and a feeh:
of common nationality. The separatist tendgn.c:
likgly to be produced by differences of race, religic
language and ~custom have been largely ove
come, or kept in check, by the influence of a stro;
centralized government. A federal governme
of the type of what prevails in the United Stat
or in Australia is likely to encourage separat
forces and particularist tendencies and check t

_consolidation of the Indian Empire. The past histo

of the country during the British period does n
reveal the existence of the conditions which justifu
and led to the creation of a federal gover
ment in Australia or in the United States. In tho
countries, there were autonomous states which we
quite independent of each other, but desirt
tc enter into a union for the purpose of protecti
themselves against external enemies, or for tl
purpose of securing the advantages to be derive
from uniformity of tariffs, commercial legislatio:
etcetera, and those facilities for communications ar
commercial and other intercourse which cou

only be secured under a central governmen
)
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The historical conditions which led to the reservation
and recognition of the powers and independence of
the autonomous states have been wholly wanting
in the case of India, ever since it came Gnder British
rule. It would be most unwise to sacrifice the
position of advantage we are now occupying and to
attempt to depart from the unitary type and to create
a federal government ; and far more so, to create a
federal government of the type of the Australian
Commonwealth. It may perhaps be urged that,
though a unitary type may be suitable to British
India, it will not be practicable to bring in the Indian
States into the Indian constitution, unless we adopt
federal principles. This is a very vomplicated and
difficult problem which [ will deal with later on. The
future constitution envisaged in the despatch of Lord
Hardinge’s government in 1911 was one in which
India would consist of a number of administrations,
autonomous in provincial affairs, with the Govern-
ment of India ordinarily restricting their functions to

matters of Imperial concern. The preamble of the
Government of India Act decleres the expediency of

giving to the provinces in provincial matters the
largest measure of independence of the Government
of India, which is compatible with the due discharge
by the latter of its own responsibilities. These state-
ments must not be regarded as having committed us
to any decision on this important question of
principle,

An extensive measure of decentralization is quite
compatible with the unitary system of government.
In the working out of this principle of increasing the

independence of the provinces, we have to preserve
(

) . =~ e
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a just balance between the central and the pr.ovincial
governments and to take care that no step is taken
which is likely to impair the strength and efficiency
of the central government, or favour disintegrating
forces, or put any check’upon the forces which make
for national union and solidarity. This consideration
will have to be borne in mind in drawing a line of
demarcation between the powers and functions of the
central government and those of the provincial
governments. [t is not always possible, in allocating
these powers and functions, to make a thoroughly
logical and mutually exclusive division of the powers
of ,the government between the central and
provincial autharities. In several of the federal
constitutions, it has been found impossible to avoid
giving concurrent powers of legislation to both the
central and provincial governments. In such cases,
there is the possibility of divergence between the
enactments of the provincial legislature and those
of the central legislature. The solution ordinarily
provided for such conflicts is that laws passed by the
central legislature should prevail over the laws of
the state legislatures. It also happens that the
division of powers between the central government
and the provinces or states is not complete or ex-
haustive and that there are fields which are uncovered
by any specific provision as to jurisdiction. In such
cases, the constitution of the Dominion of Canada
vests the residuary power in the central govern-
ment, while the opposite course has been adopted
by the Commonwealth of Australia. The leaning
towards centralization and a unitary form of govern-
ment has been very pronounced in the new republican
b
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constitution of Germany. Besides the exclusive and
concurrent jurisdictions of the central legislature
which we meet with in other federal constitutions,
there is also a normative jurisdiction which enables
the central legislature to pass what is called
normative legislation, i.e., laying down principles
simply, leaving the details to be eracted and carried
out by the legislatures of the states.! By wav
of illustration, we may refer to the provisions of
articles 10 and 11 of the new republican constitution
of Germanv. Under article 10, the Commonwealth
may prescribe by law fundamental principles con-
cerning :— .

1. the rights and duties of religious associa-
tions,

2. education including higher education and
libraries for scientific use,

3. the law of officers of all public bodies,

4, the land law, the distribution of land,
settlements and homesteads, restrictions on landed
property, housing and the distribution of population,

5. the disposal of the dead.

Under article 11, the Commonwealth may

prescribe by law fundamental principles concerning
the validity and mode of collection of state taxes, in
crder to prevent : (1) injury to the revenues or to
the trade relations of the Commonwealth, (2) double
taxation, (3) the imposition of excessive burdens in
restraint of trade on the use of the means and
agencies of public communication, (4) tax dis-
criminations against the products of other states in

1 The Gersnan Constifution by René Brunet, p. 65.
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favour of domestic products in interstate and local

commerce, or (B) export bounties, of in order to
protect important social interests.

Here is a principle of great value which deserves
serious consideration a}ld, in my opinion, is worthy
of adoption in the constitution of India. The germ
of this principle may be noticed in section 238 of Tthe
Montagu-Chelmsford Report, where the z.iuUhorS
observe that, even in respect of matters which are
prjmarily provincial, some statutory restrictions upon
the disctetion of provincial governments may be
necessary. While it would be inconsistent wiFh our
idea of Indian home rule to permit any dictation of
interference by ’the Imperial Government, there
would be nothing wrong and, on the other hand,
great advantage in allowing a responsible centr.af
government in India to exercise a normative juris-
diction. The exercise of such a jurisdiction
would enable the central government to prevent
any serious departures from correct policy _by
the local governments in the exercise of their
powers. It is a jurisdiction which should only be
exercised in matters of real importance and in the
interests of the Commonwealth as a whole. The
introduction of this principle will in no way affect the
principle of responsibility of the provincial govern-
ment to the local legislature and to the people of the
province within the orbit prescribed for it by the
constitution. We must remember that responsible
government may connote various degrees of
independence of external authority. Taking the
British Empire, while the United Kingdom enjoys

responsible government in the fullest sense, the

3
’ .
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governments of the self-governing dominions cannot
vet be described as having responsible government
in exactly the same measure. Whether the restriction
of independence is imposed by convention or treaty
or by a statute, it is equé]ly a subtraction from
soveréignty and independence ; but the government
which exercises its functions within the ambit pre-
scribed by such restrictions may be fully responsible
to the legislatures and the people.

' CHAPTER 11

PROVINCIAL AUTONOMY

In the last chapter I referred to the practical
difficulties in drawing a logical and scientific line of
demarcation between the powers of the central
government and of the provincial governments.
While it is possible to lay down with regard to certain
matters that they fall clearly and exclusively within
the jurisdiction of the central government or of the
provincial government, there are other matters in
regard to which it is far from easy to decide whether
they should be assigned to the jurisdiction of the one
government or the other, and there are others with
regard to which it is desirable that both the central
and the provincial governments should have the
power and authority to act. The determination of
the spheres of jurisdiction is a matter of expediency
rather than logic. Taking the case of the United
States, we find that, besides the powers vested in
the national government alone and the powers vested
in the states alone, there are powers exercisable by
either the national government or the states. A
similar overlapping of jurisdiction is noticeable in
the demarcation of powers between the central and
provincial governments in Canada and between the
government of the Commonwealth and the govern-
ments of the states in Australia.

The general principles on which subjects should

be classed as central or provincial were discussed at
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length by the Functions Committee and by the
Government of India, before the devolution rules for
the classification of subjects were framed.” There
were various tests suggested during the course of this
discussion. The important® test is whether the
matter concerns only a particular province, or
India as a whole or more provinces than one.
Where a subject is of concern only to a particular
province, it would naturally fall under the category
of provincial subjects. Where, on the other
hand, it is of concern either to the whole of India or
more provinces than one, it would clearly be treated
as an all-India subject. There are other matfers with
regard to which, though they are primarily of provin-
cial concern, it is desirable to impose some statutory
restrictions upon the discretion of provincial govern-
ments. We find accordingly that in the statutory
rules for the classification of subjects, there are some
provincial subjects with regard to which it is laid
down that they are subject to Indian legislation.
Subjects which have not been specially assigned
under the devolution rules to the schedule of
provincial subjects, as well as all matters expressly
excluded by the terms of the provincial schedule, are
treated as central subjects. On examining the
subjects assigned to the sphere of the central govern-
ment, it will be found that they are all subjects which
are obviously of common interest to the whole of
_I ndia , or in regard to which uniformity of legislation
is desirable, or a central machinery of administration

is likely to be more efficient and economical.

? Report of the Committee on Division of Functions, 1919,

. 4
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aring the list of central subjects }mde'r the
s with the similar lists in the

here is little
s and
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Indian devolution rule > S
federal constitutions of the Dornlmqn's, t ‘
stantial difference as regards their conten

sub : e
character. It is unnecéssary to refer to these hstis
in detail Suffice it to observe that ther?1
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abundant justification for the assignment of the

| government. I should be
law of status or personal law
ule, so as to facilitate amend-
h local sentiments and needs

subjects to the centra

disposed to assign the

to the provincial sched

ments in‘accordance wit 1

incial legislature.

through the provincia .

E gl iding the subjects which were selected for
e to int division between the

transfer to the ministry, the divisio jeen the

other provincial subjects and the central subjects

not a matter which required a c?eﬁr'nte 1amdf f:lzl
decision at the first stage of constitutional re.c; am.i
Whether the subject was centr-al, or pro_vmmril’ e
reserved, the administration of it was subject a Sx \ere—
the control of the Government _Of India ar'ld :lheb ecthe
tary of State. 'The authority exercisec };{ e
provincial governments in.the admmlstra;lont.on ¢
* central subjects was by virtue of t.he de e}%a 1S " o
authority by the Government of India and the Secrer
tary of State and was not the result of a recob_t on
of any right, or acknowledged authority, as 1 o
been called, of the provincial gove}'nments to dea
with those subjects. The Functions Commltt'ee
and the Government of India were careful to point
out that, when a question should. arise of transferr%ng
any reserved subject to the ministry, the quecsiur;)ln
of definition between the central government an the
provincial government would assume a different
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aspect and they were anxious to guard against the
supposition that they had prejudged the question
as to the limitations necessary for the purpose of
protecting the interests of the central government,
if and when the question of transfer arose. As the
question of provincial autonomy is bound to be
raised before the statutory commission, it becomes
necessary to consider whether any and what changes
would be necessary in the existing list of provincial
subjects. _
Before proceeding further, it is desirable to explain
in what sense the term ‘‘provincial autonomy’’ is
intended to be used in this discussion. [ propose to
use it in the same sense in which it is commonly
used in Indian political parlance. It means not
merely the right of a province to make its own
laws and administer its own affairs, but also
responsibility to the provincial legislature and
freedom within defined limits from the control of
the central power. To put it in another way, it
means the government of a province by the
people freed, as far as practicable, from the control
of the central power. The word ‘‘autonomy’’
implies self-government and self-government is not
really complete, unless there is not merely freedom
from external control, but also the government is
carried on by representatives of the people who are
responsible to them. It has been generally recog-
nized that release from responsibility to a central
authority must be accompanied by the creation of
responsibility to the people of the province. There
is no confusion of ideas in the minds of Indian
publicists and the charge of loose thinking or misuse

‘ ]

23
PROVINCIAL AUTONOMY

- . No publicist who hz?s a_dvoc.ated proxfmc:l
pCdangniy hhs ignored the limitations mher;nt_m the
i incial al authority, oOf

i rovincial and a centra or
Zjiﬁgzie%{ t?xepexistence of the prf)blems ar1<.smy'g 2::.1
) lations. The question of provin
SN uires us to consider what further
au;?g:??gn rtil(}a list of provincial subjects should :;Z
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chall find that the subjects which arﬁ 1 ayre e

considered more vital th'an -the olt. ers e o

revenue, administration of justice, police an¢ p

The Government of India naturally attach great

importance to the subject of 1'a\x.1 and oi.clier1 ax;l;iat;ot ;};\ez
cubiect of land revenue, an(.i it is very It <13dy e b‘y
ma{r consider that publit():. mtteres:; ewzlttl ! s;herefore
ansfer of these subjects.
ts};z \:irhat safeguards, if any, are necessar'{ to allzgez:.;\g
. reasonable apprehensions 'én 1regagd to mtizte;: sglp}aﬂia._
ort of the Joint Select Lom!

:eieorrf Iihe Govergment of Tndia Bill, they endo(r;et
the popular complaint that the system c.)f assesi;tsrgoes
and enhancement of land revenue, resting as o
upon purely executive action .w1thout ngmbmtorv
voice to the legislature and without any sta tory
check upon the rate of enbancement, 1é ope : ©
cerious criticism.  The Jomt Selec.t f)mm; tee
recorded their opinion in favour of condification o :
principles of settlement, the pitch of assessment an
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the graduation of enhancement. This recommenda-
tion must meet with general approval; and it is a
matter for regret that it has not been found possible
yet to give effect to it. On the other hand, the views
held by many public men on the question of revenue
settlement and periodical revision are equally open
to criticism ; and there is some danger of these views
gaining acceptance in the legislative councils to the
serious detriment of the most important source of
revenue of the provincial governments. Ina ryotwari
province, there is no question which excites greater
interest in the minds of the rural population than the
subject of land revenue. The demand for permanent
settlement which has often been made from the public
platform may be advocated in the legislature in
response to the clamour of the electorate. It is
hardly necessary to point out that any move in this
direction is not merely opposed to the whole trend of
modern economic thought, which has been in the
direction of the nationalization of land, but is bound
to be disastrous to provincial finance. It will be
impossible to find any substitute for this staple item
of revenue which has held a place in the financial |
system of India for ages. !
Apart from this clamour for permanent settlement,
we cannot shut our eyes to the demand which has
been put forward by some public men that the land
tax should be levied only after making allowance for
a margin of subsistence to the ryot. This demand
proceeds upon a misconception of the nature of the
land revenue and upon a desire to assimilate this

* Joint Select Comunittee’s Report, para 11.
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apply their doctrine’m avour O ce o,
nd acainst the ryot's demand for rent. ’ oty
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thprough examination of the whole scheme of tax-
ation in the country. The subject is, however t(;o
large and complicated to be gone into in the cc;urse
of this work. Apart from the soundness or
otherwise of the theory on which these novel claims
are rested, it cannot be said to be an unreasonable
apprehension on the part of the government that the
t'ransfer of land revenue to popular control is
likely to be attended with grave risks. It is how;
ever, quite‘ easy and practicable to provide| safe-
guards against any menace to the security of tﬁis
source of revenue. Just as in the case of a number
of other subjects there is a provision that it is subiect
to Indian legislation, it can be provided in Uh'is (:Jase
also that the administration of the head of land
revenue should be subject to Indian legislation, or be
in accordance with the principles to be laid doywn by
a statute ‘by the central government. 1 am aware
.that my views may be open to the criticism that the ;
imply a distrust of the sense of responsibility of ch
provincial legislature. But, whether such a' feelin
wouI‘d be justifiable or not, it would be prudent t(g)
phroxfr;de agz;inst the danger of a violent disturbance of
the financial system, especially durine S
of provincial autonoml; (y)ne p;‘astﬁ)eleeai};esmegjg
and compromise would be to stabilize the ex%:tl:inc
assessment and to substitute for the systerr; obf
periodical increase of the revenue at the will and
pleasgre of the executive a system of legislatii
sanction for future enhancements. Owing to th:
compl?mty and provincial varieties of the sbystem of
a.dmmlstration of land revenue (including irriga-
tion) and the numerous points of its contact with gie

* ]
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fife of the people, it is a subject which cannot and
should not be assigned to the central government.

Another group of reserved subjects to which great
importance'is naturally attached by the Government
of India is that relating to law and order which
comprises the administration of justice, civil and
criminal, and police and prisons. While the provin-
cial governments are not likely to neglect the
sdministration of subjects of such vital importance, it
may be conceded as essential that there should be no
lowering in the standards of administration which have
heen slowly and laboriously built up by the British
(ievernment. The question we have to consider 15
whether there is'any reason for apprehending that
there may be a risk of deterioration of such standards.

Such deterioration can arise only from two causes,
cither from bad laws or from the unsuitability of the
personnel employed in the administration.  As
recards the more important laws with which the
administration of law and order is connected, they
are included in the schedule of laws with regard to
which the restriction of previous sanction of the
Government of India is imposed by the statutory
rules.  If any bill for the amendment of any of the
laws included in the schedule is proposed to be intro-
duced in a provincial legislative council, the central
government will have an opportunity of considering
the wisdom of the measure and according or refusing
sanction, as may seem best in the circumstances of the
case.  This should be a sufficient safeguard against
the risk of a provincial legislature passing any laws
likely to injure the administration of law and order.
It may perhaps be suggested that this requirement

’ .
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nction of the Government of India to

legislation by the provincial legislative councils 1s a

feature of the present transitional stage and that it
ought not to be continued when responsible govern-
ment is introduced in the whole sphere of provincial

bably be urged

government. This objection may pro
with reference to similar provisions in regard to other
matters and it is best to deal with it at once.

I have already observed that the autonomy of the
provincial governments does not imply complete
om all legislative control or restrictions and
can mean nothing more
perior external authority

of previous sa

freedom fr
that provincial autonomy

than independence of any su
within the limits laid down by comstitutional legisla-

tion. Provincial autonomy is necessarily correlated
with a central government and wherever there are
two governments working in contact with each other,
there must necessarily be 2 subtraction from the
independence which would be enjoyed by an abso-
lutely independent and isolated state. As between
the central government and a provincial govern-
ment, it stands to reason that the central govern-
ment should be in a position to exercise some
measure of authority over the provincial government.
1 have also indicated my view that, in view of the
special history and the present circumstances of
India, the constitution of this country should
the Canadian rather than the American

follow
hat the central govern-

or the Australian model and t
ment should be the repository of all residuary
Even in cases where the constitution
or the Australian model,

posed upon the legislatures

pOWers.
follows the American
there are restrictions im

. 2gawmnst which it is nec
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of the states ..
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vices are regulated by statute
the Indian legislature and
if the recruitment is effected through the machinery
of a public service commission the members of which
the Governor instead of the
trol by any regulations
¢, there is every reason
andards of efficiency

the provincial) ser
to be enacted by

are appointed by
ministry and free from con
framed in a communal spiri
for the expectation that the st
and integrity of the services can, without difficulty,
be maintained at the proper level. The  res-
ponsibility of seeing that the requirements of the
ctatute are observed and of preventing any injury
to the public interests should be specially laid 1pon
the Governor of the province ift the instrument of
In making these suggestions, I have
not overlooked the fact that according to constitu-
tional practice in countries subject to a responsible
government the patronage of the highest offices is
in the ministry and that it is not
a Governor, especially one imported

possess that personal knowledge
ble individuals

instructions.

really vested
possible for

from England, to
which is essential to a selection of suita
for offices.  While I would not prevent the Governor
from consulting his ministers, it is desirable to place
the responsibility solely upon his shoulders. If it is
uarged that this suggestion is at variance with the spirtt
of respcnsible government, I should point out that
this is just the sort of case in which the special
circumstances of this country call for a departure
from the constitutional practice of the West. 1 do
ot also overlook the fact that in the opinion of some
of my countrymen for whose judgment 1 have
respect the patronage of the Governor has been
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The statutory rules which have been made regard-

ing the civil services deal only with the question of

security of tenure and administrative control, but not
with the question of recruitment. 1t may be open to
question whether a public service comimission 1s @
suitable body for exercising control and discipline,
at any rate, in the first resort, OVer the public
But there can be no doubt that for the
he public service commission
ciples would be the most

cuitable machinery.  Our object should be to
assimilate the methods of recruitment of the services
to the methods in force in England and to eliminate
completely the intrusion of any political or ministerial
fuence in the making of appointments to the
services. 1 am unable to agree with the view of the
Lee Commission that the necessary Jegislation for
the regulation of the provincial services should be
undertaken by the local legislatures. The public
cervice commission has been rightly included among
che all-India subjects and, in the interests of
efficiency of administration, it is desirable that the
subject should be dealt with by the central legistature
rather than by the local legislatures and that the
principles laid down should not be capable of
alteration by the local legislatures, except with the
previous sanction of the Government of India. One
wonders why the Government of India have not yet
taken steps to introduce the necessary legislation for
the constitution of the public service commission and
for the regulation of the methods of recruitment to
be followed. If these reforms are carried out, any
danger which may be otherwise apprehended by way

services.
purpose of recruitment t

guided by definite prin

1

.
butalso the separ

provincial g
overnme . .
nts has given ris
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of deteriorati .
cori ls;jt;;)eneof .lthe efficiency or integrity of the
of re-entry ma 381 y averted.  If necessary, a right
of Tndin o a°0 be reserved to the Government
administration ‘Selgt of gross inefficiency or mal-
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change 1 o popular control
servizzs z]r?c}lf t}i&ec.t the position of the all—’Ing;:
enupciatéd by the ﬁf regard is had to the principle
which employs a st iy Commission that the authority
of organizing it a dr e Sholfld also have the power
Very existence fn of recruitment and control, the
they cerra i Oth the all-.India services so far as
imperilled.  This oy ce8 may be seriously
of which may be d‘l;iilodn t]S al;;o one the discussion
The introduct 0 a later stage.
PYOVinciaImrng\l,lcuon of full responsibility in the
separation b t‘hernmer-lts. requires not merely the
e provincial .from the central subjects
taxation and tha;ron ofthei revenes, thir felds of
separation of th accounts and balances. The
devolution rulese Te}’)enuc?s has been effected by the
central government afrzvl_n':lal contributions to the
the contro . _In course of abolition =
COlliributioKecl;saljs to Wh.xch.the system of L)rovinz(g;lcli
of allocation Zf ;nse will die out.? But the principle
the revenues between the central aid
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which might be selected for centralization from
particular provinces.

The financial restrictions now placed upon the
provincial governments Wwill have to disappear to a
very large extent ; but even after the introduction of
provincial autonomy, it would probably be necessary
to retain a few of the existing restrictions. For
wstance, with regard to the powers of taxation
conferred upon local governments, it would be neces-
sary to retain provisions for the purpose of
securing ‘that a provincial government does not
encroach upon any source of revenue reserved for
the, exclusive benefit of the central government.
The requirement* of previous sanction of the
Governor-General in Council with regard to any
proposals of this character will therefore have still to
be retained. Similarly, with regard to the power of
focal governments for borrowing in the open market,
it might be necessary t

o retain the existing restric-
tions for the purpose o

[ avoiding competition in the
open market between the central and the provincial
governments, or between the provincial governments
themselves. It is also desirable and necessary that the
audit of accounts should remain a central subject and

carried out by a staff entirely independent of the
provincial authorities.

Under the devolution rules,
superintendence, direction and cont
Governor-General in Council can
far as transferred subjects are conce
following purposes :—

1. to safeguard the administratio)
subjects ; "

the powers of
rol vested in the
be exercised, so
rned, only for the

of central
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to decide questions arising between two

)
the provinces concerned fail

provinces in cases where
to arrive at an agreement ; and

3. to safeguard the due exercise and per-
formance of any powers and duties possessed by,
or imposed on, the Governor-General in Council
under, or in connection with, or for the purposes of
certain sections of the Act relating to the High
Commissioner for India, the raising of loans by the
d the civil services in India,
de by or with
Council.

local governments an
or for the purpose of any rules ma
the sanction of the Secretary of State in
The powers of superintendence vested in the
Sccretary of State and the Secretary of State
in Council are also limited in regard to transferred
subjects. In addition to the grounds of interference
permitted to the Governor-General in Council, the
Secretary of State can also interfere for the purpose
of safeguarding Imperial interests or determining the
position of the Government of India in respect of
questions arising between India and other parts of
the British Empire. In relation to reserved pro-
vincial subjects, the powers of both the Secretary of
State and the Government of India are of course
much wider, but, even here, the Joint Select
Committee were of opinion that in purely provincial
matters which are reserved, where the provincia]
government and the legislature were in agreement,
their view should ordinarily be allowed to prevail.
This recommendation was the outcome of the desire
of the Secretary of State to give the provinces the
largest measure of independence, legislative, adminis-
trative and financial, of the Government of India

G
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sanction of the Governor-General as a pre-requisite
will stil! be found to be necessary. It would be a more
satisfactory means of avoiding conflicts than the sub-
sequent exercise of the veto. There are undoubtedly
disadvantages attached to this requirement of previous
sanction. It often gives rise to a complaint that the
work of the provincial legislatures is delayed and
impeded. It has also the disadvantage pointed out by
the Functions Committee of inviting the Government
of India to pronounce an opinion upon a provincial
bill before they have had the advantage of considering
the debates upon the bill. The disadvantages, how-
ever, are not such as to outweigh the advantages to
be derived from the procedure of previous sanction.
Considerable control is exercised by the govern-
ment over the provincial legislature in connection
with the budget which is annually placed before that
body. Under section 72 (d), the local government is
nvested with the power to over-rule the legislature
with regard to the demands for grants and to authorize
such expenditure as may be, in its opinion, necessary
for the safety or tranquillity of the province or for the
carrying on of any department. Under section’
72 (e), the Governor has the power to certify the
passage of a bill as essential for the due discharge
of his responsibility for any subject. This power of
over-riding the legislative council is one which is
inconsistent with the principle of full provincial
autonomy. The result then of an examination of
these sections is that, while sections 72 (d) and (e)
will have to disappear upon the introduction of full
responsibility, section 80 A should still retain its place
in the statute.
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in a unicameral legislature would probably lead to
the tyranny of the majority and to a disregard of the
rights of minorities. The interests of minorities are
likely to receive a more patjent hearing from a second
chamber.

A second chamber whose powers are exactly
co-ordinate with those of the lower house is capable
of giving rise to deadlocks and would also be
inconsistent with the democratic principle. But, a
second chamber with the more limited functions of
securing deliberation and revision is i no way
inconsistent with the democratic principle and is, on
the other hand, calculated to correct or mitigate some
of its faults. Under the Govertiment of India Act,
the bi-cameral system has been introduced mn the
Indian legislature, but not in the legislatures of the

provinces. In the Montagu-Chelmsford Report,

the Council of State was designed as an instrument-

for securing legislation in matters which the Govern-
ment of India considered essential. A different view,
however, was taken by the Joint Select Committee
of Parliament who held that the true function of the
Council of State was that of a revising chamber.
As regards the provinces, the Montagu-

Chelmsford Report censidered it impracticable and

unnecessary to constitute a second chamber.

Several reasons were adduced against the creation of
a second chamber in the provinces. While the
distinguished authors of the report were fully alive
to the advantages of an upper house in securing more
effective representation of the interests of minorities
and in the inclusion among its members of men of ripe
judgment whose presence would be valuable and
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desirable, they felt that it would not be possible to
secure a sufficient number of suitable members for
two houses. The other arguments advanced against
the creation of a second chamber in the provinces
were that it might cause delay in provincial legislation,
that it might prove over-conservative in its tendencies
and might obstruct any legislation threatening
the interests which might be represented in the upper
house. These defects are to some extent inherent in
the constitution of second chambers. But if the
constitution provides a solution for conflicts between
the two houses and does not vest the second
chamber with equal power and authority, there is no
ground for apprehending that the will of the people
as fmally expressed in the lower house will not
ultimately prevail. The difficulty of securing an
adequate number of suttable men for both houses is
.the main argument which under present conditions is
entitled to weight. Another argument against the
creation of a second chamber in the provinces may be
drawn from the example of other countries. Taking
the case of Canada, while the provinces of Quebec
“znd Nova Scotia have a bi-cameral legislature, the
legislatures of the other provinces have only got a
single chamber. In Australia, Queensland has a uni-
cameral constitution, while that of the other states is
bi-cameral. In the case of Australia and the
constituent states of the United States, the bi-
cameral system which had been adopted by them
before the federation is still retained. The authors of
the Montagu-Chelmsford Report did not, however,
express themselves definitely as to the ultimate form
of the provincial legislative councils.  Under section

o]
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elections and the cost to candidates at the elections
are also factors to be borne in mind, and the normal
term of the Jegislature should be <o fixed as not to
impose a heavy pecuniary liability upon the country
or upon the candidates by elections at short intervals,
Judging {rom our experience of the worl: of the
members of the legislature, it may be fairly stated that
a good part of the first year of the term is generally
spent by the new members of the house in acquiring
a knawledge of the rules of procedure and familiariz-
ing themsélves with the atmosphere and the environ-
ments of the house. The second year is the period of
most, useful work. A considerable part of the third
year of office is devdted to wooing their constituencies
for the next election and in shaping and carrying out
their plans of campaign. If the period is too short
for private members to turn out any large volume of
useful work, it is much more so in the case of
ninisters, who require time to frame their policies
ind carry them to completion. The duration of the
English House of Commons is five years. The
ame 1s the length of the House of Commons in the
Jominion of Canada. A term of four years is the
ife of the state legislatures in Canada, of the
-hamber of Deputies in France and of the Reichstag
1 Germany. In view of the experience of these
ountries and our own experience, I have no hesita-
on in saying that the period of three years is much
b0 short and that it g hecessary and desirable to
xtend the term to a period of four years, if not five.
The total strength of the legislative counci] varies
om province to province and must necessarily do so
view of the diversity of conditions in the different
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The strength of the Bengal council which
is the largestis 139, that of Madras 182, of the United

193 and of Bombay 111, It is not
rails of the considerations

lotment of these varying
ver, desirable to refer

to a few important principles to which regard must
be had in fixing the strength.  The subject is dis-
cussed in the Montagu-Chelmsford Report, in the
report of the Franchise Committee, in the despatch
of the Government of India on this subject and in the
report of the Joint Select Committee of Parliament.’
The matter is not one which can be determined
merely by reference to a priort ‘onsiderations as to
total population. The question is closely connected
with the size of the electorates as affected by the
franchise, the area of the constituency, the number
and variety of interests to W
necessary to give special representation, the necessity
for the representation of minorities and of particular
classes, the administrative facilities for the conduct of
the elections, the facilities available to the candidates
for the work of canvassing voters in the electoral dis-~
tricts and the cost which would be entailed on the
candidates in doing the legitimate work of electioneer-
ing campaigns. Taking the case of the Madras
presidency, the total number of seats in the provincial
legislature is only 132, but deducting the seats

44
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1 pMontagu-Chelmsford Report, Section 225 : Report of the South-
borough Committee on Franchises ; Fifth Despateh of the Govern-
ment of India on Indian Constitutional Reforms {Franchises) dated
April 23, 1919; Report of the Joint Select Committee on the Govern-
ment of India Bill, remarks under Clause 7 of Partl; Report of the
Joint Select Committee on the Draft Rules made under the Govern-

ment of India Act, Part II.
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be far wrong, if we assume that the cost of an average
contested election in which no improper methods
are resorted to may be something in the neigh-
bourhood of Rs. 10,000, an amount which must be
considered unduly heavy, if not ruinous, in the
circumstances of this country.  The high cost of
elections is bound to keep many persons from the
field, who would otherwise be most desirable candi-
dates. It is an additional ground for prolonging the
life of the councils that it will to some extent diminish
the freq@cy of general elections. The lack or
deficiency of communications in several of the
distrjcts is another factor which is bound not
merely to add to *the cost of elections, but also
to the difficulty of keeping in touch with and
educating the electorates. A reduction in the
area of the electoral units necessarily involves an
Even if the
strength of the elective element in the legislature
were doubled, it could not be said that the legislature
would become one of unwieldy dimensions. An
increase in the total number of seats will allow of
the reduction of the electorates to manageable
dimensions, diminish the cost of the elections to
candidates, promote closer touch between the candi-
dates and the electors and facilitate the creation of
plural constituencies In cases where they may be

found to be necessary  for securing the repre-

sentation of minorities by reservation of seats

or otherwise. We must not overlook the fact that

plural constituencies mean electorates of larger size ;

but instead of forming a plural constituency by

grouping together two of more districts, it should
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be possible to form such constituencies by the
grouping together of smaller electoral units than
entire districts.  Though it would be inexpedient to
resort to plural constituencies on any large scale,
they may have to be resorted to as a matter of strict
necessity ; but the number of such constituencies
must be kept within the lowest possible limits. The
decision of the Functions Committee to introduce
single constituencies as a general rule is therefore
justified, though not necessarily on the ground which
they put forward, viz., that the inexperiince of the
electorates requires the adoption of the simplest
possible system of election. While the objection of
want of simplicity may apply.to the system of
proportional representation or of cumulative vote,
there is no want of simplicity in plural constituencies.

Under the statutory rules, the qualifications

for franchise are fixed differently in the various.

provinces. The qualifications for franchise fixed by

the rules in force in Madras are probably lower than

the qualifications fixed in most of the other provinces.

In the Madras city constituency, the pecuniary

qualification for the franchise is assessment to pro-
perty tax or profession tax or occupation of a house of
the annual value of Rs. 60, i.e. four pounds and ten
shillings.  In urban constituencies outside Madras,
assessment in the previous year to an aggregate
amount of not less than Rs. 3, i.e. four shillings and
six pence, in respect of one or more of the following
taxes, viz., property tax, profession tax or tax on
companies would entitle a person to a vote. In the
rural constituencies, the holding of land of an annual
rental value of Rs. 10 or assessment in a municipality

. Tin force ig too high.
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that the franchise should be as broad as -Clr-cun::;l?:;;;
in each province may permit, and that 1}:5 ground v
desirable to base the franchise upon rb *t;l gto e
ownership or occupation of property 1ade;he ot
rent, or the exercise of some ‘calhr?g an rece:
of én income liable to taxation in some 'otem o
other. Those who criticize tht? electoral syst.C o
this country as not being sufficiently democr}e}x 1WhiCh
do well to bear in mind the stages tbrou]%mD e
democratic government has passed 1_r111”h« ;-af -
countries. It may be poirXed o?t 1};3;; tr jme e
i when the Reform Act o :ame
t(;g;eration in the United Kingdor.p the pi:?;)pogrtlt‘;:;n(;f
voters to the population was less than Pform o:f
that it rose to about 9 per cent when the rehen o
1867-8 took effect and to 16 per cerllt w;zt n e
ieform of 1884 came into operation.

cracy
intended to suggest that the progress of democracy

in India should follow t}}e same pac‘t?li of Cgrozflllt}cx{
as in England, but in view of th.e { te;ral.try;) e
poverty of the people, it is not p0551bl‘e to purosuce
democracy at once on as broa(.i a basis as pa e
now adopted in England after elg}%ty ylears or epS °
training and economic and educational prog es.enta_

However desirable it may be to secure repr't et
tion of the depressed and the w'orkmg classes, io ot
possible to reduce the franchise so'low as eangS '
them an opportunity for representation l?y mould. e
election. Short of universal suffrage, it w ne be
difficult to.devise any scheme of franch1§e quf e
tions which would secure the representation o

1 Whitaker's Almanac for 1925, pp. 187 and 450.

THE PROVINCIAL LEGISLATURES 51

classes by election. It‘has been suggested that
special constituencies might be formed for them and
that it mighg, be possible to secure their representation
by election from these special constituencies. The
creation and multiplication of special constituencies
is an evil to be deprecated. The want of uniformity
in the franchise in the same electoral unit is open
to objection not merely on the ground of in
vidiousness, but also on the ground th
the burden on the provincial governments of
preparing electoral rolls. If a low qualification is
considered sufficient for the depressed classes, it
shoyld be equally so for the other classes who are
superior to them 4n worldly position, status and
education. The best method of securing representa-
tion of the depressed classes would therefore seem to
be nomination by the executive government out of
-a panel containing the names of persons recom-
mended by associations recognized as the organs
and mouth-pieces of these classes. Where there are
a number of such organizations, the question might
arise as to which of them should be recognized and
entrusted with voting power. Rul
by the government, prescribing the conditions to be
fulfilled by such organizations as to strength of
membership, registration, past duration of associ-
ation, objects of association, etcetera.®

at it increases

es may be framed

This course
may mitigate the evils of class constituencies on the

* On the subject of representation of minorities and the depressed
classes in particular, the very interesting report of the Seal Commitrea
on the constitutional developments in Mysore may be consulted
with advantage (zide paras 121 et. seq. of the report). See also 7/
Proceedings of the Gozeyninent of Mysore (order No. 1357-1426—C.B.
100—-25—1, dated 27th October, 1923, paras 21 to 23 and 38).



62 INDIAN CONSTITUTIONAL PROBLEMS

one hand and of direct nommation by the government
on the other. Nomination directly by the govern-
ment has not merely the dicadvantage of encouraging
sycophancy and favouritism, but is strictly 1n-
consistent with the principle of responsible govern-
ment.

We now turn to the question of the representation
of minorities. The principle of representation of
minorities does not necessarily mean representa-
tion in proportion to the numerical strength of the
minorities in the general population ot electorate.
The representation granted may be either above or
below the numerical proportion. In the case of, the
European community, the representation granted to
them is in excess of their numerical proportion. Itis
claimed that their representation should be pro-
portionate to their political strength and to the
importance of their vested interests in commerce,
trade, wealth, etc. If, however, the political training,
superior knowledge and economic superiority of the
Europeans are allowed to justify their claim to a
larger number of seats, the same plea may be put
forward on behalf of the Hindu community as against
the Mahomedan community in those provinces in
which they are in a minority as compared with the
Mahomedans. The principles of representation of
minorities should be applied to all communities in the
same manner and a departure in the case of one
community is sure to give rise to a demand for
similar departure in favour of others. The creation
of communal electorates has been recognized as an
evil, though in some cases it has been considered a
necessary evil. Recognized at first in the case of the
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Mahomedans and Europedns, it has been extended
to the Indian Christians, the Sikhs and the Anglo-
Indians. So far as the Inflian Christian community
is concerned, some leadin’s members of it now feel
that it is unnecessary for them to claim a communal
electorate for the protection of their interests. The
question remains whether it is necessary to retain such
separate communal electorates in favour of the other
comnmunities. In the case of the Mahomedans, they
strongly cling to the system of communal electorates
and, though some of the more enlightened members
of that community recognize the evils arising from
the system and are prepared to adopt the system of
a jont electorate with reservation of seats, the
majority of the community are apparently unwilling
to make any change. It would be a great step
towards national progress and unification, if the
Mahomedans could be persuaded by their leaders to
abandon the system of communal electorates and be
content with a reservation of seats. In the absence
of an agreement on the part of that community, it
may not be possible for the Government to make anv
change against their wishes and we can only trust to
the growth in course of time of better feelings and
relations between the two communities. i} The
nurfnber of seats assigned to the Mahomedans in the
various legislatures has been based upon the
Lucknow pact which was arrived at in 1916 and has
been loyally adhered to ever since by the Hindu
community.  Some of the members of the Maho-
medan community now seem to be dissatisfied with
that pact :%nd they have put forward demands for
representation at variance with it. If, however,
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that pact is to be scrapped, the matter must be
treated as an open queston in favour of both com-
munities and in all the provinces. If the question is
to be treated as res integea, it has to be considered
whether the scheme of representation should be
based upon the basis of proportion of the population,
or the electorate, or upon that basis in combination
with other factors as in the case of the European
community. It would of course be conducive to
harmony and friendliness between the two communi-
ties, if the dispute could be settled by friendly
negotiations between the leaders of the communities.
But, should such negotiations prove abortive, the
claim of the Hindus in Bengal and the Punjab that
a proper scheme of representation should have
regard not merely to numerical strength but to other
factors like wealth, voting strength, education, etc.,
cannot be dismissed as entitled to no consideration,
On a problem which has hitherto defied all attempts
at solution, it is impossible to offer any cut and dried
suggestion with any hope of acceptance.

If a minority community is to be allowed to claim
representation in excess of its proportion in the
general population or electorate, it must be con-
sidered (1) whether every minority should be
allowed this advantage, (2) if not, what should be the
minimum and the maximum proportion of the
population or electorate which a community should
bear to entitle it to special provision for repre-
sentation and (3) whether the excess number of seats
should be sliced out of the share of some one
community or more communities than one. The
application of this principle of excess representation
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would have the effect of dutting down the number
of seats to which the comtunity, which happens to
be in a majdrity, would bl entitled and might also
deprive it of a majority.

It is very much to be desired that the European
community could be induced to give up the system
of communal electorates with or without reservation
of seats. It has been specially urged in favour of
communal electorates for Europeans and Anglo-
Indians that otherwise the members of these
communities would fail to secure adequate represen-
tation and take their full share in the political life of
Indias The claims‘of European commerce have
been met by the recognition of the different
chambers of commerce as constituencies entitled to
elect their own representatives and, in addition to
these, the European community has also been held

. entitled to separate representation on the ground that

they would not all be adequately represented by
members selected primarily as representatives of
commerce and industries. In their report on this
subject, the Functions Committee expressed the hope
that it would be possible at no very distant date to
merge these communities in the general electorate.
.It 1s a consummation devoutly to be wished for and
if Europeans threw themselves into the political life
of the country it would be attended with great
ad\'fantage both to their community and the country.
With their superior knowledge, political experienc;z

wealt_h and other qualifications, we should be’
surprised if they failed to secure due representation.
I't is because they have kept aloof from the political
life of the country and have not chosen to identifv
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themselves with the ‘nterests of Indians, that
feelings of mutual alcofness have often arisen
between them and Indians. A comununity which
has been the recipient of specially favoured treat-
ment has no motive to throw in its lot with the
generality of the people. But, if Europeans
abandon their position of exclusiveness and take
an active part in all questions that concern the
political progress of the country or the interests
of the people and will not consider themselves
members of the ruling race, they may be certain that
there will be no feeling of hostility against them and
that they would have as good E:hances, if not better,
of success at the elections, as the Indian leaders. The
attitude of the European members of the reformed
legislatures in India has been on the whole one of
friendly co-operation with Indians and encourages

the hope that they may sooner or later be able to,

persuade themselves that they have nothing to lose
by participating in the general political life of the
country. The interests of the country are sure
to be advanced by the co-operation and leadership
of Europeans, provided only they would approach

public questions from the point of view of India
~nd of Indian citizens and not merely of the' !

section of the community to which they belong. Here
again, we should necessarily look to the growth of
a spirit of generous and enlightened co-operation in
the European community and to their willing-
ness to sacrifice their position of privilege, rather than
to any attempts by the Government to force that
community into acceptance of a general electorate.

The members of the Anglo-Indian community,
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do not enjoy the same prvileges as the European
community, but even in :their case, the abandon-
ment of the attitude of exclusiveness as advocated b
enlightened leaders like Col. Gidney will bZ
c'onducive to the growth of friendly relations between
them and the Indian community and they may be
sure that, if they give up their exclusiveness, there
wﬂl. be no prejudice against them in the mi’nds of
Indians. To allay any misgivings in the minds of
these communities and only as a half-way house
towards the system of general electorates, the
method’of Jeservation of seats may, if practicai;le in
the areas where they are to be found in strength, be
ado;.)te‘d as a guarantee of just representation ’
'Slmﬂarly, in the case of the Sikh commun.ity the
wisest course for them would be to merge themsr;lves
v? the non-communal electorate with a guarantee
t necessary, i 1 ,
y, mn the shape of reservation of seats
‘ The non-Brahmin community in the Madras ré)-
vince and the Mahratta community in the Bom%a
Pre‘smle.ncy entertained at one time apprehensions };
their failure to secure adequate representation in tl(lj
absc?nce.of reservation of seats. It was pointed o i
jntu?s time that if these large and influential cor;l—
; .
ey o e 0 et o e e
_ : Yy In securing an adequate
:}v;lmf)er of seats i the legislature. Events have
Vv(})1\;\111 l:hat their apprehensions were ill-founded.
1 the number of reserved seats in Madras is on]
i28£che ngn—Brahmins were able to secure 54 s(::th
anCi eﬁzlectlon gf 1920, 63 seats in the election of 1923
n seats in the election of 1926. In the light

of this experience, there is no necessity fo

3 r continuing

.
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the system of reserving; seats for the purpose of
protecting the representa‘tion of non-Brahmins who
form an overwhelming majority. .

With reference to my recommendation of joint or
general electorates with guaranteed seats, it only
remains to point out that it is only a pis aller and
that the creation of plural constituencies involved in
the proposal would have to be carried out with due
regard to the avoidance of unwieldy electoral areas
and unwieldy legislative councils. The system of
scrutin de liste would be mischievous,

: : unsuitable and
impracticable,

. CHAPTER IV

THE PROVINCIAL EXECUTIVE

We may now turn to consider the constitution of
the executive government in the provinces under
a system of provincial autonomy. The system of
dyarchy which was introduced by the Montagu-

Chelmsford Reforms was put forward only as a .
transitional measure and as a half-way house in the |

progress towards responsible government. That the
system of dyarchy was a novel one and had many
imperfections was fully recognized by the framers
of the scheme. But it was considered that, while it

would be a bold experiment to introduce full’

responsible government, it was necessary that

. opportunities should be provided for training in

responsible government and that there was no other
way of doing so, except by transferring a substantial
portion of the functions of the government to the
control of ministers responsible to the legislature.
Dyarchy was thus considered an unavoidable, though
defective, measure of interim advance. Three
general elections have been held since the intro-
duction of the reforms and experience has been
acquired both by the legislators and by the elec-
torates in the working of the reforms. In the terms
of reference to the Reforms Enquiry Committee of
1924, the Government clearly recognized the exist-
ence of defects inherent in the working of the
Government of India Act. It would be strange if a
system of government, admittedly defective, were
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continued even after the period of nine years fixed
by the Act as necessary for the trial of the experi-
ment. It is not too sanguine to expect that, as the
result of the enquiry by the Statutory Commission,
the subjects which are now treated us reserved wil
also be transferred to popular control.

The necessary result of the transfer of full
responsibility in the sphere of the local government
would be the abolition of the executive council and
an increase in the number of ministers. The
abolition of the executive council is likely to be
resisted by the members of the Indjan civil service as
an interference with their privileges.  The claims
of the services to particular appointments cannot be
allowed to stand in the way of the further develop-
ment of the constitution. The policy of Parliament
to provide for the increasing association of Indians
in every branch of the Indian administration i3
declared in the preamble to the Government of India
Act and it necessarily involves a diminution in the
number of posts filled up by recruitment in England.
The proviso to section 96 (8) (2) of the Act also
gives clear notice to all persons entering the
cvil services of the Crown after the commencement
of the Act that administrative changes involving a

curtailment in the prospects of promotion could not
be regarded as a ground for compensation. The
proviso allows the compensation only in the case of
those persons who entered the civil service before
the date of the commencement of the Act, and, even
in their case the opinion of the law officers of the
Crown was that the protection accorded to existing
or accruing rights by that proviso could not anniy ra
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politicians. I have heard of claims being put forward
by the leaders of several communal groups, or of the
representatives of the several linguistic areas to a
share in the government. I am no advocate of
communalism or sectionalism ; nor do I believe in the
principle of creating appointments to satisfy the
ambitions of all leading politicians. But in view of
my proposals to take away all patronage from the
ministers and to entrust the recruitment of the services
to a public services commission, it would be expedient
to maintain the strength of the ministry at the number
which now represents the executive council and the
ministry combined. It is an open secret thay the
inability of the government to gratify the wishes of
ambitious leaders very often leads the latter into the
ranks of the opposition. It would be easier for the
government to iaintain its position, if it were possi-
ble for them to offer places in the ministry to the
leaders of some of the more important groups or
sections.  When communal differences disappear
and a two-party system is evolved, this consideration
will tend to lose its force. But even under a fully
developed party system, there will always be a certain
number of leaders in the council ambitious of a place
in the ministry and it is both desirable and expedient
not to fix the strength of the ministry so low that it is
impossible to avoid giving rise to the discontent and
intrigue which spring from baulked ambitions. It is
needless to add that my remarks are not intendlad to

“~._be applied to the minor provinces.

. Apart from these reasons which may appear to
some to be based upon a somewhat unelevated view
of the matter, it would, I think, be conducive to the

o
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salaries fixed for the Indian Civil Service and it
would be a very foolish and harmful policy of
economy to reduce the scale of salarics which has
been in force for a very considerable length of time.
Turning now to the appointment of ministers, the
best course is to follow the English practice and
leave the Governor of the province to appoint the
prime minister and the appointment of the other
ministers to the choice of the prime minister. The
system of joint responsibility and cabinet government
should be strictly enforced. A failure to enforce the
principle of joint responsibility among the ministers
was one of the matters about which complaints were
made before the Indian Constitutional Reforms
Enquiry Committee. The absence of joint res-
ponsibility is bound to affect the strength and
solidarity of the government and jis likely to
encourage disunion, faction and intrigue. The
cabinet system as evolved in England includes
five principles : contact and harmony between the
legislature and the executive, the collective res-
ponsibility of the members of the cabinet, the
subordination of its members to the leadership of a
prime minister, the political homogeneity of the
executive and the exclusion of the sovereign from its
meetings.” The first principle has been recognized
in section 52 (2) of the Government of India Act
and the second and third principles can also be easily
enforced. The political homogeneity of the exe-
cutive is sure to be promoted, even if not fully
attained, by the adoption of the cabinet system. It

1 The Mechanism of the Modersn State hv Qir Talom A D Aaeoioie
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is possible that in the begi‘nning there maz'orrlg)tty izz

any one party with a sufficiently st.rong m L oy o

form a stable government and it may e

combine with some other party or group Em oHective
form a government. The prmcxplebo cc;1 lectve
responsibility will ensure that the members wh form
the ministry are in general agreement over th eb.t e
important questions of pf)hcy afld' the : arxsonal
concerted action will result in the sinking o p;. i
and scctional differences.  As regards‘ the -
principle of the exclusion of 'the S(.)VE.I‘E:I%H o;urse
representatives from the meetings, it 1s the ct‘ ©
which accords best with the theory of a constitu ;Dgn .
Governor. The presence of the‘ Governor at cal‘ 1.n‘c1
meetings may be considered deswable,.as his po ltltfe
expericnce may be of valuable. as&stau’lce't(;kl

ministry. On the other hand, his .presen.ce. is i e)é
tq weaken the position of the prime minister an

" affect the loyalty and subordination of the other

ministers to the chief minister by encouraging the}rln
to look to the Governor for support as against the
prime minister. Should the Governor's ad.vm? be
rejected by the ministry, it would Place him 1:11 ’2
somewhat unpleasant position,‘ especially w}}en ell

personally present at the meeting of the Fabmet. n
the interests of constitutional progress, it would, on
the whole, be best for the Governor flot to at'tend the
meetings of the cabinet. It is qulte.possxble th}s;lt
mistakes may sometimes be committed by the
ministry, but there is nothing to prevent a consultat.lon
or discussion between the Governor and the prime
minister and the best way of training in responsibility
ie ¢ allaws tha minictere tn hear the conseauences of
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their mistakes. This question was raised in con-
nection with the instructions intended to be issued to
Lord Duflferin as Governor-General .of Canada.'
Clause 5 of the proposed instructions contained a
provision directing and enjoining the Governor-
General to attend and preside at the meetings of the
council, except when prevented by some necessary or
reasonable cause. This clause was among others
criticized by Mr. Blake, the Minister of Justice. He
pointed out that the practice for a very great number
of years had been that the business of the council
was done in the absence of the Governor. On very
exceptional occasions, the Governor might preside,
but this would occur only at intervals of years and
would probably be for the purpose of taking a formal
decision on some extraordinary occasion and not for
deliberation. The mode in which the business was
done was by a report to the Governor of the recom-

mendations of the council, sitting as a committee,

sent to the Governor for his consideration, discusse
whenever necessary between the Governor and the
first minister and becoming operative upon being
marked “‘approved”’ by the Governor. This system
was in accordance with constitutional principle and
was found very convenient in practice. It would be
a violation of such principle and extremely embar-
rassing to all parties in practice that the Governor
should attend and preside at the deliberations of the
council and it would be inexpedient to lay down such
a rule unless it was intended to be observed.

The subject of provincial autonomy necessarily

lléioeith’s Responsible Government in the Dominions (first edition),
p. 160.
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involves the question of the relations of. the
provincial government to the public services.
Ordinarily, a fully responsible government would
have full authority as regards the recruitment and
control of the public services. Under the statutory
rules framed by the Secretary of State, the services
under the administration and control of the local
governments are divided into four classes, the
all-India services, the provincial services, the
subordinate services and officers holding special
posts. With regard to the all-India services, all
first appointments except certain specified appoint-
ments are made by the Secretary of State in Council.
An officer of the all-India service cannot be
removed or dismissed by the local government, but
he is amenable to other forms of disciplinary punish-
ment like censure, reduction, suspension or the
withholding of promotion. An officer of the all-
India service, against whom a disciplinary order of
punishment is passed, has the ultimate right of appeal
to the Secretary of State in Council. In the case
of an officer of the provincial service, an appeal to
the Secretary of State is permitted only in cases in
which his salary is not less than Rs. 500 a month.
The services were classified by the Lee Commission
into services operating in the reserved fields of
administration, services operating in the transferred
fields and the central services under the Govern-
ment of India and they recommended that the
all-India  services employed in the reserved
fields of administration should continue to be
appointed and controlled by the Secretary of State
in Council. As to the services operating in the
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transferred fields, they recommended that no furthes
recruitment should be made to these all-India
services and that the personnel required in future
should be recruited by the local government. As
regards the central services, they proposed that
appointments to some of the services should be made
by the Secretary of State and to the others by the
Government of India. The all-India services
employed in the reserved fields are the Indian civil
service, the Indian police service, the irrigation
branch of the Indian service of engineers in all
provinces and the roads and buildings branch of the
engineers service in those provinces in which there
has been no bifurcation of the service into irrigation
and roads and buildings and, except in Burma and
Bombay, the Indian forest service. Appointments
in the central services to which recruitment was
recommended to be made by the Secretary of State
were appointments to the political department and
the ecclesiastical department. So far as the pro-
vincial services are concerned, they will be under
the control of the local governments and no trouble-
" some questions are likely to arise with regard to
these services. The position of the all-India
services is different. The Secretary of State claims
the power of appointment and control with regard
to several of the services mentioned above. We are
at present concerned with this claim in regard to all-
India services operating in the reserved fields. The
questions to be considered are how far the existence
of these all-India services, which operate in the
reserved fields, can be continued after transfer and
reconciled with a system of provincial autonomy and

4
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what safeguards are necessary in the interests of
these services.

For the purpose of the present argument, I am
prepared to grant that the existence of the all-India
services in the now reserved fields of the provincial
administration will continue to be necessary for some
period of time. There was a feeling of considerable
uneasiness in the minds of the members of the all-
India services shortly after the introduction of the
reforms. This feeling was partly ascribed to an
impression that the reformed legislative councils
were actuated by a spirit of hostility to these services
and would be inclined to reduce or abolish the posts
practically reserved'for them hitherto and transfer
the posts to the cadre of the provincial services.
That the contentment of the members of these
services is necessary to their efficiency is recognized

_ by Indian politicians. They have no objection to

any safeguards being provided for the protection of
their just claims. What the Indian public 1s keen
about is the transfer of the power of recruitment and
ultimate control from the hands of the Secretary of
State to the Government of India. Such feeling of
hostility as there may be to the all-India services is
due to the following causes. It is believed that the
all-India services will use their vested interests as
an argument openly or otherwise for opposing the
development of self-government and for the reten-
tion of the control of their services in the hands of the
Secretary of State. It is supposed that where they
are employed under a provincial administration, they
will not be fully or sufficiently amenable to the
control of the provincial governments. Moreover,

*
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the fear is entertained that so long as the all-India
services are recruited by the Secretary of State, he
may avail himself of the power to import English
recruits to a larger extent, or for a much longer
period, than may be necessary. There is also the
feeling on the part of many that the services are
costly and may be replaced without loss of efficiency
by Indian personnel on a provincial basis. Lastly,
the members of the provincial services, who naturally
desire the enlargement of their own opportunities and
prospects, are interested in influencing public
opinion against the maintenance of the all-India
services. The most weighty of these reasons is the
one which is based upon the apprehension that the
interests of the services are irreconcilable with the
emancipation of the Government of India from the
control of the Secretary of State. If means could
be found for allaying this apprehension, the claims
of the all-India services would meet with more friend-
liness from the Indian public. The Lee Commission
based their recommendations upon the principle that
the authority which is responsible for the admini-
stratjon of a particular subject should have the power
of organizing the services employed in the admini-
stration of that subject in such manner as it thinks
best, and that the recruitment and ultimate control of
that service should be vested in the hands of that
authotity. While they were prepared to transfer
these powers of recruitment and ultimate control over
“._the services operating in the transferred fields to
\l‘ogal governments, they recommended that in the case
of "the services operating in the reserved fields for
Whic\;\l the Secretary of State was responsible to
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Parliament, these powers should be vested in the
Secretary of State. The Lee Commission did not
address themselves to the question whether the all-
India services should continue to be maintained on
the existing basis, when full provincial autonomy was
granted. Having regard to the unfortunate speech
of Mr. Lloyd George about the steel framework of
the Indian administration and the views expressed
by many authorities as to the necessity for the
continuance of a considerable British element in the
all-India services, it is probable that the ali-India
services will continue to be retained for a consider-
able length’of time. Some British politicians even
go to the length of declaring that they cannot
possibly imagine a time when British recruitment can
be altogether dispensed with. So long as the recruit-
ment to the all-India services is made by the
Secretary of State, the necessity for the protect;ion of

the interests of these services will continue to be

urged as an argument for retairing the ultimate
control in his hands and it will continue to be urged
Fhat full provincial autonomy cannot be granted.
T'he most important of the reserved subjects is law
and order and land revenue. Refusal to transfer
these subjects is really tantamount to a refusal of
further constitutional advance. The champions of the
all-India services must be prepared to take up one of
two alternative positions ; either that the Secretary of |
State must cease to recruit and control these services

or that there should be no further transfer of an;
important subjects to popular control. If the services
are willing to accept the former position, it would not
bar the way to further political advance. If, on the



72 INDIAN CONSTITUTIONAL PROBLEMS

&

other hand, they take up the latter position, their
claims cannot possibly be reconciled with the demand
for full provincial autonomy. The adcption of the
latter position by the all-India services must intensify
the feeling of hostility which now exists in a mild
form against the services. Speaking for myself,
strongly inclined as T am to the retention of the
all-India services for a considerable time, if the
choice lay between the abolition of the all-India
services and the indefinite postponement of the
transfer of recruitment and control from the Secretary
of State to the Government of India, I should prefer
the former alternative. ] ‘

It is not, however, necessary, nor in my opinion
wise and desirable, to push the principle laid down
by the Lee Commission to its logical length. The
all-India services working under the provincial
governments may be recruited by the Govern-

ment of India and the proportion of English recruits -

which may be necessary may be obtained through the
agency of the High Commissioner for India instead
of the Secretary of State. Where they are employed
under the provincial administration, they should be
subject to the control of the ministry with a right
of appeal to the Government of India and no further.
So far as the provincial governments are concerned,
the absence of the power of removal or dismissal of
the members of the all-India services has not
hitherto created any difficulty in the management of
these services. The Reforms Enquiry Committee
examined the question whether there was any refusal
or failure to co-operate with the ministers on the
part of the public services and the conclusion unani-
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mously arrived at was that the attitude of the mem-
bers of these services was, generally speaking, one
of loyal co-operation and that the relations between
them and the ministers were generally of a friendly,
character. If the rights and interests of the services
are safeguarded by legislation, they should have no
reason for feeling any discontent in employment
under the ministry. Section 96 B of the Govern-
ment of India Act contemplates the delegation of the
power of making rules for the recruitment, conditions
of service and discipline of the civil services to the
Governor-General in Council, or to the local govern-
ments, or the lacal legislatures. But, mere delegation
of the powers will ndt satisfy Indian public opinion ;
what is required is the statutory devolution of the
necessary authority to the Government of India. It
may be urged that the principle of full provincial

~autonomy requires not merely the withdrawal of the

control of the Secretary of State, but the withdrawal
of the control of the Government of India also ; but |
am not prepared to accept this view, as the action of
the Governmentof India will be influenced, if not con-
trolled, by the opinion of the Indian legislature. Ifthe
subjects now reserved are transferred to the control
of the ministry, I should have no objection to the
services operating in these fields being placed under
the immediate control of the Government of India.
Whatever appearance of anomaly there may be in
the position, it would be attended with certain
unquestionable advantages. A superior service
recruited from the best talents in the whole of India,
liable to service in any province or under the

Government of India and with the advantage of a
10
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period of probationary training in England, jfrou'l(?
have a broader outlook than a purely prox.u.maf
service and would check the tendency o a slimté)
narrow provincialism. It would als? .su?p}y. :le
central government with a_reservoir c‘) ighly
qualified personnel from which the central services
could be staffed. It would thus {—wmd the necessity
for the creation of a separate service for employment
in the sphere of central administration. ' )
The next question to which T now turn is how tbe
constitution of the provincial government may E
amended or modified. This is not a question wl}xc
need detain us long. In the case of federal constitu-
tions which are the result of an agreement l.)etw'ee'n
the constituent states and are fimboched n rlgld
constitutions, the procedure provided for amending
the constitution is generally of a very .elaborate
character. But the Government of India is not -of

the federal type and I have expressed my preference

for the Canadian model in preference to the constity-
tions of the other dominions. In Canada, tbe
constitution can be amended by an act of t‘he 'Imperlal
Parliament just as the existing constitution was
passed by the British North America Act. The
constitutions of the provinces may be aznfzn('ied fro'm
time to time by enactments of the provu.lcxa% legis-
latures. In the South Africa Act, power is given to
the Parliament of the Union to repeial or alter any
of the provisions of the Act. The s1-mp'lest method
of effecting a change in the constitution of any
province in India would be to empower the. cent;ral
government to pass with or without modlﬁ.catfon
:ny amendment or .alteration of the constitution

<
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which may have been resolved upon by the legis-
lature of the province concerned, and which may be
approved by the central government. It may pe
desirable to Impose certain restrictions as to the extent

or alteration should be approved in the provincial
legislature.  With regard to the constitution of a new
Governor’s province under the administration of »
Deputy Governor, section 52 of the Act provides
that the Governor-Genera] i Council may, after
obtaining an expression of opinion from the local
government and the local legislature and after the
necessary  notification, with the sanction of His
Majesty, constitute a new Governor’s province or
place part of , Governor’s province under the
administration of 4 Deputy Governor, Some similar
procedure ought to he sufficient in the case of other

. Constitutional amendments affecting the provinces.

I 'may here refer to 4 question which has been the
subject of public discussion from time to time and
which has often been brought forward before the
Indian legislaryre. I refer to the question of the
linguistic redistribution of the provinces. Some of
our politicians are very keen about the redistribution
of the provinces according to languages.  Whether
such a redistribution ig practicable or not, it would be
a great tactical blunder to raise the question at the

issues to inter-provincial and intra-provincial contro-
versies. The attention of the Reforms Enquiry Com-
mittee was drawn to this question among others,
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While the majority were of opinion that the redistri-
bution of provincial areas would probably have to be
considered in connection with constitutiohal advance,
the minority thought that the consideration of the
general distribution of territories should not precede
any constitutional advance and that no redistribution
should be effected except with the consent of the
populations concerned. The Monmgu-Chelmsfo.rd
Reportalso takes the same view and the authors point
out that it would be very unwise to attempt to unite
the sufficiently difficult task of revising the constitu-
tion of India with the highly controversial labour of
simultaneously revising the political geography of the
entire country. They added that the process ought
in any case to follow and ought not to precede or
accompany constitutional reform. The problem is a
complicated one and a variety of considerations have
to be taken into account in arriving at a decision.
In the first place, identity of language does not
necessarily imply an ethnical affinity. The same
language is often spoken by members of different
races and members of the same race are often divided
into different linguistic groups. In the next place,
it must not be forgotten that the paraphernalia of
constitutional reforms has greatly added to the
expenditure of provincial governments and that the
multiplication of provincial administrations neces-
sarily involves the reduplication of the higher
administrative machinery and increases the total cost
of administration in the country. Again, a province
must have a certain area and population large enough
to demand and justify a separate administration, but
not too large to be a strain upon the machinery of

[
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government. No province should be formed which
is not capable of paying its own way and which may
prove to be a burden upon the central revenues.
Moreover, populations speaking different languages
might have lived under the same administrative
conditions and it might be more convenient for them
to continue to be members of the same province
than undergo regrouping with populations speaking
the same language but living under different
administrative conditions. It also happens that
within the limits of a single district populations
speaking different languages are so closely mixed up
that it is not possible to draw any convenient line of
demarcation which would separate people speaking
one language from those speaking another. Lastly,
the linguistic grouping of provinces is likely to be
attended with the disadvantage of producing a
narrowness of outlook and sympathy among the
members. The inclusion in the same province of
communities with different tongues and creeds will
make for the cultivation of a greater spirit of mutual
toleration and more broad-based sense of brother-
hood. The proper rearrangement of provinces
with due regard to all these considerations is a matter
of great intricacy and difficulty and should therefore
be left to be tackled after the revision of the
present constitution.



CHAPTER V
REFORMS IN CENTRAL GOVERNMENT

Having dealt with some of the main [)'r?bls?\j
involved in provincial autonomy, Wwe ml;x). o
proceed to consider the questions 'Wthh afe oan L
arise, if the principle of responsible gmrer.nmcn‘ t»
extended to the sphere of the central goverm:llc? .
As already pointed out, the. poPulzar dcma;] for
further advance in this dirccn'or.]'xs not for the im-
mediate introduction of responsxb'lhty to the leglsl‘?tur?
throughout the entire sphere of the cer'llrz.il go‘\ ern‘
ment. It is recognized that, for some time to come,
a reservation will have to be madf?.of th{a ‘tw?
important subjects of foreign and political relations

' ’ iminary remarks
and national defence. A few preliminary ¢ .

regarding these questions may b(? ma(%e bcl{or;
discussing them in detail. The difficulties which
have been put forward by way of objection
to the introduction of full responsible government
relate to these two important subjects and to the
problem of minorities. Of thi.s group of questxofls,
the problems arising in connection with the protection
of minorities are the most urgent and cal!.fo.r a
speedy and satisfactory settlement.' 'l? he prmc.lple
that minorities are entitled to protection is recognized
on all hands and there is no advocate of reform.s who
is not prepared to concede it. The protection of
minorities is not a question which will arise only on
the introduction of responsible government, but has
to be faced here and now even under the present

&
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constitution. It may be suggested that though
minorities receive adequate protection under a system
of governmént which is responsible to the British
Parliament, they may cease to receive such protec-
tion, when the government becomes responsible to
the legislature and to the people and that the
confiderce which minorities now repose in the central
government may not be extended to a responsible
government.  What exactly are the rights of
minorities which require to be specially protected
against encroachment, we shall consider later on.
Meanwhile, it may be pointed out that the grave
differences between the Hindu and Mahomedan
communities, which have led to so many deplorable
outbreaks of lawlessness, raise questions regarding
the respective rights of those two communities which
can by no means be considered to have been satis-

. factorily settled.  Whether any further reforms are

contemplated or not, this group of questions which
produce friction between the two communities must
be taken in hand by the Governmentanda satisfactory
solution will have to be devised. If such a solution
is reached either by agreement between the com-
munities or by the intervention of the Government,
the same solution may be adopted in any scheme of
constitutional reform. If, on the other hand, it is
not possible for the present Government to devise
a satislactory solution, the problem may be capable
of solution at the hands of 4 responsible government.
At any rate, a Government which has been unable
to effect a reconciliation of conflicting parties cannot
with good grace urge the circumstance as an argu-
ment against further advance. We may, however,
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entertain the hope that it is not bey ond the capacity
of the Government assisted by the g ood sense of the
leaders of the two communities to fir 1d «n acceptable
solution of this problem. 1 postpone to a later stage
my suggestions with regard to the metshod of dealing
with the religious disputes which have led to
communal disturbances between the Hindus and the
Mahomedans.

The problem of the defence of the country against
external danger and internal disorder does not fall
within the category of insoluble problems. But, it
may be admitted that as a temporary measure it may
be expedient to exclude this subject from transfer to
o responsible ministry. The "problems arising in
connection with the Indian states and their relations
to the British Indian legislature are of a far more
complicated character than any of the others and will

take a far longer period of time for any permanent

solution. The subject of foreign and political affairs
must be excluded for some time from the control of
the British Indian Legislature. The problem is an
extremely intricate one and a detailed discussion of
it will be deferred to a later chapter A discussion
of these questions may perhaps wear the appearance
of unreality in the eyes of some critics, but they
have all to be tackled sooner or later, and unless the
ultimate goal of India and the ultimate shape of her
government are considered and steadily kept in
view, there is a danger of our losing our path and
taking a wrong turn on the road. Consideration
of the various questions involved in the attainment
of responsible government is neither useless, nor
untimely. Tt is a task which canot be shirked,
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though it may not appeal to the English tempera-
ment, which refuses to consider any questions which
will' not aride to-morrow or the day after. One
qgestion which 1 should like to put to our critics is
this. Let us grant that all the difficulties which have
been pointed out in the way of advance towards
responsible.government are real difficulties which call
for a solution. Do they consider them capable of
solution, or do they put them forward as eternal
posers? Do they accept the statement in the
preamble to the Government of India Act that ;he
pr?gressixre realization of responsible government in
British India as an integral part of the Empire is
the declared policy of the Imperial Government? If
responsible government is to be realized some .da

the difficulties enumerated must admit of solutioiy
If, on the other hand, it is contended that they can

_be never solved, it would be entirely inconsistent with

the assurance given by the Parliament. It is, of
course. quite possible to suggest that the proares;i\re
realization promised in the preamble to the }z‘ict ma
be spread over a century or more and that they are no);
called upon to worry themselves with these problems
But such an attitude of refusal to look forward car;
ha.rdly be considered to be consistent with statesman-
Shl‘p., however much it mav be characteristic of th
British temperament. i )
I will now deal with a preliminary criticism which
may be brf)ught forward against the proposal to ex-
chlude certain subjects from transfer to the administrz'i-
tion of responsible ministers. It may be urged that
any such proposal will have the effect of intrboducing
nto thencentral government a system of dyarchy

»
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which has been condemned by the Indian public as
well as many English critics as unsound in theory and
unworkable in practice. We are all familiar with the
objections to the system of dyarchy as introduced in
the first instalment of reforms. One objection is that
the excluded or reserved subjects and the transferred
subjects are so inter-related that the administration
of one class of subjects is bound to impinge upon the
administration of the other and that, in the matter of
finance as well as actual adminstration, the system will
give rise to friction. It is an interesting phenomenon
of Indian politics that most of the responsible
officials who once objected to the introduction of
responsibility in a limited portion of the field of pro-
vincial government have now become so enamoured
of the system or, at any rate, so tolerant of its defects,
that they are unwilling to make any change in the

direction of provincial autonomy. But just as dyarchy |

had to be adopted by the Government as a transi-
tional stage in the sphere of provincial government,
it will equally have to be accepted in the sphere of
the central government. No objection need be taken
to the system, so long as it is recognized that it is a
temporary expedient and is intended as a stepping-
stone to complete responsible government. The only
question to be considered by the practical statesman
is, whether it is a reasonably workable system of

government. If the introduction of responsibility in

"a limited area of the sphere of the central govern-

ment is objectionable, the only two alternatives will
be either the introduction of complete responsibility
over the whole sphere, or the refusal to introduce any
element of responsibility in any part of this sphere.
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The first alternative will be even more unpalatable to
our critics than the scheme demanded by Indian
public opinién, while the second will increase the
discontent in the country. As a matter of theory,
the conception of a ‘government lacking some of the
attributes of sovereignty is quite familiar to us.
Taking the case of the Indian states, they are not
aliowed to have any external relations with other
states, though they enjoy internal sovereignty in
varying degrees. Like the Governors of the
p{'ovinces under the present system of dyarchy,
the Viceroy would have a dual capacity.r The
existance of such a dual capacity in the Governor-
General is not unknown even in the self-governing
dominions. In the South African Union, the
(}overnor-General in the capacity of High Commis-
sioner controls the protectorates of Bechuanaland and

.Swaziland and the colony of Basutoland and is

charged with the conduct of colonial relations with
foreign possessions in South Africa. The new
f:onstitution of Malta which came into force in 1921
is based upon the principle of dyarchy, and the
control of the naval, military and air forces, wireless,
territorial waters, Imperial property and interests,
external trade, coinage, immigration, naturalization
and relations with foreign states is excluded from the
Purview of the legislature.' The Home Rule Bill
introduced by Mr. Asquith in 1912 proposed to set
up a single parliament for Treland with full authority
over everything except the Crown, the army and
navy, peace and war and certain reserved services.

1 Keith’s Res 7 p strrent 7 er .
tion), pp. 0. Gz{)onsz()h’ Governtient in the Dominions (second edi-
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We may now proceed to consider the subject of
protection of minorities. The question has been
already dealt with to some extent, but it requires
a fuller exposition. The first point to be con-
sidered in this connection is, what are the rights
which may be legitimately claimed by minorities in
any state and how far has protection been accorded
to them in modern European states. Minorities may
be of different kinds; first, racial, religious and
linguistic minorities, secondly social and other class
minorities and rthirdly, political minorities. After the
conclusion of the Great War, various treaties were
concluded between the principal allied and assosiated
powers on the one side and the central powers and
other states which had newly come into existence or
obtained enlargements of territory on the other. In
these treaties there are special provisions for the

protection of minorities. It is unnecessary to go

into the details of these treaties, but their effect may
be shortly stated." The minorities’ treaties recognize
in principle the equality of all the citizens of the state
concerned irrespective of their race, language or
religion. In addition, the treaties guarantee to the
linguistic minorities facilities for the use of their own
language in commerce, in religion, in court and in
their own private schools. In towns and districts in
which a considerable proportion of citizens speaking
other than the official Janguage of the state are resi-
dent, adequate facilities should be given for ensuring
that in the primary schools instruction takes place
through the medium of their own language. This

! See the pamphlet on ¢ The League of Nations and Minorities’
published by the League of WNations Secretariat, Geneva.

<
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provision, however, will not prevent the teaching of
the official language in the said schools. The
minorities receive an equitable share of the sums which
may be provided out of public funds for educational,
religious or charitable purposes. These stipulations
of the minorities’ treaties have been placed under the
special protection of the League of Nations. Only
persons belonging to racial, religious or linguistic
minorities are protected by these treaties. The
provisions embodied in them may be taken as
embodying the views of civilized powers with
regard to the claims of minorities. Apart from these
safeguards, no member of any minority community
would be entitled to’any special privileges over and
above the rights enjoyed by all citizens alike. What
these rights are will have to be gathered from the
laws of each state. There is no right recognized by
these treaties to strictly proportionate representation
in the legislature or in the public services. The
equality of all citizens implied in these treaties only
means that there should be no impediments in the
way of their admission.

The second class of minorities referred to above is
the one which, if not peculiar to this country, has, at
any rate, asserted itself very obtrusively since the
reforms and has claimed special treatment. When
Catholics in Europe claim cquality of treatment in a
country predominantly Protestant, what they ask for is
that they should have the same opportunity for voting
or standing for election to the legislature or admission
to offices, as the members of the other community.
They do not ask for representation in the legislature
or the services in proportion to their numerical

A
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strength or any guarantee of a certain number of
seats OF pOSts. But what is meant by the protection of
minorities in this country is not a claim to equality of
rights, but a claim to privileged treatment. The
claims put forward are oenerally claims either to
representation in the legislature or in the public ser-
vices, over and above the rights claimed by citizens,
generally. The claim takes the shape of a demand
of a guarantee for a certain number of seats in the
leglslaturo without facing a competition with the
cenerahty of citizens, or a demand for a proportion
of seats in excess of the ratio borne by the strength
of the community te the total populatlon or for a
proportion of appointments in the public services in
accordance with the proportion of the community to
the general population or in excess of it, or fora certain
proportion of appointments by special avenues of

admission open only to members of such com-

munities. [ am not aware that any claims of this
kind have been recognized in other civilized
countries. Such claims to favoured treatment have
been put forward in this country not merely on behalf
of minority communities, but also on behalf of com-
munities which are in a majority. They are socially
disruptive and injurious and cannot possibly be
allowed as a feature of the ultimate organization of
the state. The evils that flow from the recognition
and encouragement of communal claims are far too
serious and patent to require any elaborate argu-
ment to convince any unprejudiced outsider. One
obvious evil is that any concession to the claims of
one community encourages similar claims by the
members of numerous other communities. The

<
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communal representation granted to Mahomedans led
to similar demands by the Sikhs, by Europeans,
Anglo- Indians and Indian Chr1stxans The claims
of these communities were supported by the South-
borough Committee, but there were claims by various
other communities also which were rejected by the
Southborough Committee. They were put forward
by the Marwaris of Calcutta, the Uriyahs of Madras,
the Parsis of Bombay, the Mahishvas of Bengal and
Assam, the Bengali domiciled community of Bihar
and Orissa, the Ahoms of Assam, the Mahars of the
Central Provmces, the non-Brahmins of Madras,
the Mahrattas of Bombay and various others. The
necessary result of every concession to a communal
claim is that it makes it logically difficult to resist
similar claims by others.

A curious feature of these claims is the diversity

.and the often contradictory character of the grounds

on which they are based. Some communities base
their demands on the ground that they belong to the
depressed and backward classes, while others found
their claims on the ground of their superior wealth,
education and vested interests, e.g., the European
community and the Parsis of Bombay. Other com-
munities like the Sikhs again base their claim upon
their loyalty and services during the war and upon their
potential value for recruitment to the army. There
are also communities which base their claims upon the
ground of their past political predominance, their
martial superiority or their- capacity to give trouble
and disturb the peace. There is such a large number
of communities and social classes in India that, if
once the principle of representation of communities is

A ]
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conceded, there is no knowing where it will stop, and
it will be hardly possible to satisfy the claims of the
numerous communities. It is urged that the
members of every community have a right to repre-
sentation in the legislatures and in the services, that
this right cannot be secured without special treat-
ment and that such special treatment should be
continued for such length of time as may be necessary
to set them on their feet and enable them to face
competition with the members of the better equipped
communities. But such special treatment would
have the effect of discouraging the spirit of healthy
emulation and self-reliance and lead the communities
concerned to trust to a continuance of privileged
treatment. The results would be very similar to
those of a policy of protection for industries in the
economic sphere. Though protection for home

industries is usually asked for only as a temporary

measure, it ordinarily happens that the claim to
protection is seldom abandoned. The harmful
results of a policy of protection in the sphere of
politics are likely to be even more serious than in
the economic sphere. Not merely is there greater
danger of the virtue of self-reliance and the incentive
to self-improvement being sapped, but the intro-
duction of a protected and presumably backward
class of persons into the legislature and the services
is bound to tell upon the efficiency of the legislation
and the administration, especially if it is continued
for any length of time. My remark that the claim
to protection gives rise to a presumption of compara-
tive inferiority must not be understood as ignoring
other causes which may lead to a failure especially
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in elections. The remark is primarily directed to the
claim to special treatment in the matter of admission
to the public services. Inability to face an open
competition affords a stronger presumption of
inferiority in ability in this case and the policy of
passing over the ablest and conferring appointments
on the less able is not merely unfair to the indivi-
duals whose superior claims are overlooked, but
injurious to the best interests of the state. 1 must
guard myself here against the supposition that 1 am
ascribing to the system of competitive examination
virtues which it does not possess. It is not in itself
a test of the essential quallﬁcatlons of character except
so far as success implies the habits of application
and perseverance and certain intellectual virtues.
While the opponents of a system of competitive
examination are entitled to lay stress upon this

.aspect of the system, they make the mistake of

assuming that there is any satisfactory method of
ascertaining and assessing the qualification of
character. Membership of any particular com-
munity or family is no necessary guarantee of a good
character, nor is a humble origin an unfavourable
indication.  The chief merit of the system of
competitive examination is negative in that it excludes
favouritism and jobbery and even the suspicion of
it and that it shuts out the exercise of political
influence in matters of patronage—a danger to which
popular governments are generally exposed. The
policy to be adopted by the Government is a
compromise between the principle of securing the
efficiency of the Government and that of promoting
the contentment of the communities comprised
12
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within the state.  Any system of proportional
representation in the services would be as im-
practicable as harmful to the efficiency of the
administration and the abiding good of the state.
For a full discussion of the various aspects of this
question, reference may be made to the debate in the
Indian Legislative Assembly on the 10th March,
1923, on a resolution on the subject of selection to
appointments under the Government of India and in
particular to the speech of Sir Malcolm Hailey.?

But just as a policy of protection for industries
is justifiable under certain conditions, so also is it
justifiable in dealing with claims to representatjon in
the legislature and in the sertVices. While some
measure of protection for a temporary period is
capable of justification, the claim to representation in
proportion to the ratio of the community to the popu-
lation is wholly unjustifiable and mischievous. As I

have already observed, the rules laid down by the '

Government of India in this matter are on the whole
based upon a sound view of the policy required in the
present circumstances of the country. The rules
now observed by the Government of India as
regards the all-India services were stated by
Sir Alexander Muddiman during the course of a
debate in the Council of State.® In his speech in
Calcutta in December 1926, Lord Irwin dealt at
length with the claims of the Mahomedan community
to representation in the services. He laid down that
the claim of the community should be met By
reservation of a certain proportion of appointments

Y Assembly Debates for 1923, vol. ili, part iii, pp. 3205, 3212.
? Council of State Debates, 1923, vol. v, p. 416,

¢
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to redress communal inequalities and in the case of
appointmentg filled by competition by the main-
tenance of separate lists of Hindu and Mahomedan
candidates. He pointed out also that it was not
possible to attempt a strictly proportionate repre-
sentation of communities in the public services and
that the general policy of the Government was
directed not so much to securing any precise degree
of representation as to avoiding the preponderance
of any particular community. He laid stress also
upon the obligation of the Government not to prefer
communal claims to those of efficiency of the public
serviees.  The unsoundness of the claims to a
proportionate representation 1s easily demonstrated
by considering whether it could possibly be sub-
stantiated in the case of the depressed and backward
classes who form a considerable percentage of the

.community in several provinces.

We may now turn for a short while to a considera-
tion of the claim to representation of social minorities
in the legislature. We must first try and understand
the precise extent of the claim advanced. Is it a
claim to representation strictly in proportion to the
numerical strength of the community, or to repre-
sentation in excess of the ratio, or merely to some
representation?  While it would be desirable that
large and important communities should be repre-
sented in the legislature, there are various practical
difficulties in devising arrangements guaranteeing
such representation and serious harm to the interests
of the state, even if such arrangements could be
worked out. If measures for ensuring proportionate
representation are objectionable, the policy of
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according representation in excess of the proportion
is even more open to objection. The question has
to be considered whether, in dealing with the claims
of communities to representation in the legislature,
we should adopt the same criteria as are applied in
conferring the franchise on individual citizens, or any
additional or different criteria. In dealing with the
claim of the individual citizen to the franchise, the
qualifications required in countries which have not
adopted universal suffrage are either the possession
of some property or the receipt of some income or
a certain standard of education or literacy. In the
case of the individual, the qualifications of property or
education which are usually prescribed have a bearing
upon the fitness of the individual to perform his duties
as an elector. It is essential that a person who claims
to exercise the franchise and have a voice, however

indirect, in the administration of the country should.

have some proprietary interest at stake which would
be affected by bad or unjust legislation. Nothing
is so calculated to inspire a sense of responsibility
in the voter as the fact that if he assists in the passing
of bad laws or the imposition of unjust taxation, he
will also stand to suffer by such measures. The
bearing of an educational or literacy test upon the
fitness of the voter to apprehend the issues which
are placed before him and express an opinion upon
the policy or the measures of the Government is
obvious. When we turn to the claims made by
communities to favoured treatment, the grounds
on which they are put forward are various and,
as already pointed out, contradictory in character.

Membership of a race or community which ruled
<
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in the past, membership of a community swhich
rules at the,present time, membership of backward
communities, membership of advanced communities
and membership of communities from which the army
has been hitherto recruited have all been advanced
as justifying exceptional treatment. DBut have these
grounds of claim any bearing upon the fitness
of the individual member to discharge all the duties
of a legislator? It must be confessed that most of
these grounds are utterly irrelevant in determining
fitness for the discharge of legislative duties. The
claims of these communities can only be supported
upon-the assumption that, apart from the qualifica-
tions which are prescribed for citizens generally, the
communities concerned have special interests as
communities which require protection by representa-
tion in the legislature. But the inevitable result of
.according representation to communities and classes
as such must be the perpetuation of existing class
divisions and antagonisms and the maintenance of a
narrow communal outlook opposed to that regard
for the welfare of the whole country which is
“essential to a spirit of true citizenship and to the
proper performance of their duties by the members
of a legislature. As pointed out in the Montagu-
Chelmstord Report, the history of self-government
among the nations who developed it and spread it
through the world is decisively against admission by
the state of any divided allegiance and against the state
arranging its members in any way which encourages
them to think of themselves primarily as citizens of
any smaller unit than itself. The authors observed

that if the British Government unnecessarily divided
H
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people into classes at the very moment when it pro-
fessed to start them on the road to governing
themselves, they would find it difficult to meet the
charge of being either hypocritical or shortsighted.
[t was with regret and reluctance that the authors of
the Montagu-Chelmsford Report felt themselves
bound by the past commitments of the Government
to accord communal representation to the Maho-
medan community and other small but influential
communities. The concession to the claims of the
Mahomedans drove them by force of logic to make
a similar concession to those of other communities.
While any further extension of the system of
communal representation to other classes and to other
bodies besides the legislative councils must be
resisted, the question will have to be seriously
considered whether it would not be possible to curtail

the application of the principle and dispense with.

special treatment in the case of some of the
communities at least.

One important question which will have to be
considered in connection with this claim for protection
of minorities is whether every community which falls
short of 50 per cent of the population in strength
is to be regarded as a minority community entitled to
special consideration. It would be a ridiculous
contention on the very face of it that every such
community or class should be so regarded, unless it is
part of a scheme of reciprocity. Some other standard
will therefore have to be adopted. One would
hesitate to answer this question in the affirmative.
All these difficulties are the result of the assumption

that members of minorities are entitled not merely to
[ ]

o o S, i G

. stronger than they really are.
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equality of citizenship or full rights of citizenship, but
that the members of such communities are entitled to
claim special advantages, as if they were numerically
Once we introduce
fictions and attempt to confer advantages or favours.
based upon fictions, it will be impossible to lay down
any rules except as a matter of arbitrary decision.
They cannot be rested on any definite intelligible
principle capable of application to all minority com-
munities. But, whatever difficulties there may be in
laying down any rules for the protection of minorities,
they would not be specially incidental to the stage of
responsible government. These difficulties are in
existence now and whatever solutions may be
considered necessary may find a place in the scheme
of further constitutional reforms. So long as the
principles to be adopted are capable of application to
all minorities and so long as they are based upon a
just regard for the claims of the country as a whole,
no objection is likely to be taken by any of the
advocates of advance. No one would object to the
enactment of such safeguards for the protection of
the minority communities, nor need the existence of
such communities be regarded as an insuperable
obstacle to the introduction of responsible govern-
ment. )

Turning now to the third class of minorities
mentioned above, i.e., political minorities or persons
holding particular political views and constituting a
minority, it may be observed that the protection of
such minorities is not a problem peculiar to this
country. The desirability of giving adequate repre-
sentation to different sections of political opinion has

)



86 INDIAN CONSTITUTIONAL PROBLEMS

engaged the attention of governments and political
philosophers and no satisfactory solution has yet been
arrived at.  The tyranny of the majority is an evil
which has been considered to be incidental to demo-
cracies and is one of the evils against which writers on
politics have generally declaimed. Very often, it 15
not even a real majority of the whole electorate that
is in power, but, as observed by Lord Acton, only
the majority of a party that succeeds by force or fraud
in carrying elections. Various devices like propor-
tional representation have been suggested from time
to time as a solution of this problem, but none of
these devices has escaped criticism, or has been found
to be a satisfactory expedient unattended with
greater evils than those which they were meant to
cure. Whatever solution of this general problem
may be adopted in other countries with richer

political experience may be adopted in this country,

also and there is no need to consider this problem as
an argument against further advance. 1 may also
observe that when our critics refer to the question of
the protection of minorities as one of the outstanding
questions calling for a solution, they are rather
thinking of the problems created by the existence of
social and other class minorities, of the communal
problems which have come to the front in very ugly
forms in recent times and not of those problems
which have to be faced by all countries possessing
some form of responsible government. [ have
stated that no objection could be reasonably taken
to any safeguards which it may be necessary to enact
for the protection of the just claims of minorities.
These safeguards, whether of a temporary or perma-
[ ]
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sent character, may be introduced in the shape O‘f
statutory rules by the Government of India. Butit
nay perhaps be suggested that, if the Government
of India is to have the power of making rules and if
. responsible government of India would be liable
o be controlled by a majority of the legislature, the
safeguards provided may be liable to be tampered
with. It is by no means difficult to arrange that the
-ules should not be altered for a certain length of
ime save with the approval of the British Parliament.



CHAPTER VI

DEFENCE

The question of the defence of India is a highly
complicated subject and raises many important issues
of policy, both civil and military. On the civil side,
it has a vital bearing on the constitutional develop-
ment of India. On the military side, it involves the
efficiency of her army organization for the purposes
of internal and external security. It is also entangled
with the general scheme of Imperial defence apd the
financial interests of the United Kingdom.

It is treated as a commonplace of politics that any
country which claims responstble government should
be able to defend itself against foreign aggression

and maintain internal order and tranquillity. India

is quite willing to subscribe to this proposition and
she only demands that she should be allowed the
opportunity of doing so and manning the Indian
section of her army with Indian officers, and she is
anxious to be relieved of the necessity of maintaining
any British troops. The policy implied in the
proposition was not rigorously enforced in the
past in the case of the great self-governing domi-
nions. India claims that she should be treated in this
matter with at least the same consideration that has
been shown tothe dominions. There are many
circumstances which entitle her to an even more
favourable treatment from Britain than any of the
colonies. The cost of defending the colonies was
borne entirely by the Imperial Government, so far as
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imperial forces were required for the purpose. In
1858, the tofal cost of defence of the colonies was
£4,000,000 of which £380,000 only was contributed
by the colonies themselves.! A resolution was
p;lssed by the House of Commons in 1862 that,
while it fully recognized the claims of all portions of
the British Empire on Imperial aid against perils
arising from the consequences of Imperial policy,
the House was of opinion that colonies exercising
the rights of self-government ought to undertake the
main responsibilities of providing for their own
internal order and security and ought to assist in their
awn external defence. According to the terms of this
resolution, it is clear that the burden of defence
against external attacks was primarily undertaken by
the Imperial Government and that, while the seli-
soverning colonies were required to assist in the
task, they were not called upon to bear the whole
burden. Notwithstanding this resolution, Imperial
troops were kept in the colonies for some years after
they obtained responsible government for the
purpose of helping them to maintain internal security,
and when the Imperial Government wished to
withdraw their troops, they gave adequate notice of
their intention to do so. As against attacks by sea,
the obligation of defence of the self-governing colonies
has aiways been borne by the Imperial Govern-
ment. The position of India as regards military
defence has been entirely different from that of the
colonies. From the commencement of the British
connection, India has raised and maintained her owpn

t Reith’s Responsible Governmien! in the Dominions (second
edition}, p. 856.
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army and found the men and money for the purpose.
The military expenditure incurred in. maintaining
internal order or in defending herself against foreign
aggression or in carrying on wars against the
indian states has always been met by the Indian
exchequer and never by the British treasury.
The Imperial Government does not pay an iota of
the cost of the Indian army and from this point of
view, the Indian army is not an Imperial force at all.
But it is Imperial in every other sense, for it is
controlled by the Imperial Government and can be
used for any Imperial purpose and despatched to
any part of the world without the consent of the
Indian Legislature. The onl); restriction upon the
power of the Imperial Government is that they can-
not defray the cost of such expeditions from the
revenues of India without the consent of both Houses
of Parliament. .
The numerous advantages, material, moral and
political, which the Imperial Government has derived
from the possession of India and which have been
admitted by Imperialist statesmen like the late Lord
Curzon' should dictate to the British Government a
more generous policy than that followed with regard
to the self-governing colonies. But what India
claims is justice and not generosity. What India
asks 1s not that Britain should continue to defend her
for all time, but only that Britain should make such
arrangements for training her in the art of defence
as may enable her to undertake the burden of her
own defence at the earliest possible opportunity.

* See The Place of India in the Esmpire, by Lord Curzon.
. t
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{ad the British troops in India or the British officers

of the Indian troops been paid by the United

Kingdom, the case would have been paralle_i to that

of the colonies and the contention that Britain would

be obliged to withdraw the British forces woul.d be

mtelligible and fair. But seeing that every pie of

the military expenditure is borne by India her.sellf,

the legal position of the British forces in India 1s

that of hired troops. That British troops cannot
properly be available for the suppression of unrest
caused by misgovernment which British author.lty
has not been able to prevent is an argument which
canngt possibly hold good, when Britain insists
upbn keeping the troops and receives payment for
the services rendered. But whatever force the
objection to the continuance of British forces after
the grant of full responsible government may be,
it is impossible to understand the objection to the
‘continuance of British officers in the Indian units, ull
Indian officers can be trained for the purpose. ltis
still more difficult to appreciate the validity of the
objection, when it is understood that what India now
asks for is the introduction of responsibility in the
central government in the civil administration only,
during a period of transition. How unfair the
objection is will appear when it is realized how the
present military helplessness of India has been
brought about and who is responsible for it.

The policy followed by England with regard
to the military organization of Indlqﬁasbeen based
upon a deep-rooted distrust of the people and the
princes of India and the one dominating motive hhs
been how to maintain her hold on India in the event:
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of a general rising among the people. The distrust
was the unavoidable result of the government by a
foreign power of a vast country inhabited by many
millions of people of alien races, creeds and
languages. It was deepened by the great mutiny
and has not been substantially affected by the lapse
of seventy years of peaceful rule and the consoli-
dation of the Empire. Itis deplorable that this feeling
should still continue to colour the military policy
of England. The inability of English statesmen to
feel secure in the loyalty of the people in spite of the
abundant proofs of it during the Great War is a
measure of their inability to identify themselves with
the abiding interests of India and to sympathize with
the growing sentiment of nationalism.

The whole subject of the organization of the army
in India was reviewed by the Peel Commission in

1858-3 and by the Eden Commission in 1879. The

purposes of the army in India were stated by the

Eden Commission to be to prevent and repel foreign
aggression, to prevent armed rebellion within
British India and to watch and over-awe the armies
of feudatory Native states. The two principles fol-
lowed by the Government were to demartialize the
people and to divide and rule. The demartialization
of the people was accomplished by the wholesale
disarmament of the civil population. Recruiting
was confined to certain areas and classes only on the
ground that they furnished comparatively the most
valuable fighting material, and that, where the object
was to spend money allotted for military expenditure
td the best advantage, it was not desirable to recruit
from the areas and classes which were supposed to

<

-
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be less martial. Whatever truth there may be in
this argument, it was overlooked that from the
national point of view the exclusion of particular
classes of the people from recruitment would
extinguish the taste for a military career. Such a
policy was bound to perpetuate the inferiority, if true,
of the excluded classes and inflict injustice on the
ground of birth upon members of such classes who
might possess all the necessary qualifications for a
military career. Nor was any opportunity for military
training, or developing a taste for the profession of

*arms provided by any system of enrolment in a

volunteer corps. Admission to the volunteer corps
was practically restricted to Europeans and Anglo-
Indians.

It was considered dangerous to allow a spirit of
solidarity to grow up among the Indian troops and
the expedient was resorted to of forming class
companies. The Peel Commission recommended
that the Native army should be composed of different
nationalities and castes and, as a general rule, mixed
promiscuously through each regiment. When it was
found that military discipline and service in distant
parts of the country tended to obliterate religious
and caste differences and promote ties of fellowship,
it was suggested that regiments should as far as
possible be confined to the provinces in which thf?y
were raised, so that they might continue to retain
their traditional prejudices and mutual antipathies.
The Indian troops and officers were excluded from
the artillery and all branches of the army which
required scientific or technical training. The fire-
arms with which the Indian troops were equipped

)
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were till recently of a much less efficient pattern than
those provided for the British troops. . The Indian
Princes were persuaded to reduce the strength of
their armies and to turn the swords of their soldiers
into ploughshares. Such of the troops as the states
were permitted to retain were only provided with
arms of an inferior or obsolete type. Even the
military police, which could usefully perform the
function of maintaining internal security in a more
economical manner than regular troops, was con-
sidered a potential source of danger and no stricter

military training was allowed to be given to it than’

was absolutely necessary for the maintenarce of
discipline. How to prevent the emergence of any
leaders from the Indian officers and how to prevent
the development of any capacity for initiative or
leadership were matters of anxious concern to the
military authorities. No education worth mentioning
was required of the Indian officer. The Indian
officer was always promoted from the ranks and there
was no system of direct recruitment. The Indian
officer was excluded as rigorously as the Indian
.private from those branches of the army like the
artillery which required scientific knowledge or much
technical skill. Nc¢ King's commissions were
granted to Indians and the highest rank which could
be attained by the Indian soldier was that of Subedar-
major or Risaldar-major. The number of Indian
officers in each unit was cut down and the number
of British officers enormously increased. No Indian
gfficer holding a Viceroy’s commission, however
long or distinguished his services might be, could
rise to any position of equality with a British officer
L4
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holding a King’s commission, and his military rank
was always pne of subordination to the lowest and
the youngest officer holding the King’s commission.
So far as the army was concerned, the Queen’s
proclamation was a dead letter. The studious ex-
clusion of Indians from all but the humblest places
in the army was so conspicuous that according to
Sir George Chesney only one inference could be
drawn from it, viz., that the government were afraid
to trust them.” To this day there is no college for
the training of young men of position and suitable
“qualifications for direct recruitment to the ranks of
commyissioned officers.  There was an impassable
gulf between the Indian soldier or officer and the
Britich soldier or officer. No encouragement was
ever given to young men of respectable families and
of good educational qualifications, even in cases
where they belonged to the martial classes, to enter
the officers’ ranks by direct recruitment. The dis-
abilities with regard to the commissioned ranks of
the army were not confined to the combatant
services, but have been extended to the ancillary
services also. ’
To crown all these various expedients, the
Government and the military authorities have
followed a systematic policy of propaganda of the
inferiority of the Indian to the Britisher by harping
in season and out of season upon his incapacity
for leadership, so that the Indian soldier and the
Indian officer may be hypnotized into the soul-

deadening conviction of his ineradicable inferiority to
v

1 Chesney’s Judien Polily (third edition), p. 270.
14 ?
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the European soldier and of the invincible superiority
of the latter. The bravery, endurance and loyalty of
the Indian troops were acknowledged. Dut it was
always alleged that the fine military qualities of the
Indian soldier could be brought out only under the
leadership of British officers. The necessity for
maintaining the prestige of the European soldier
required that Indians should never be employed in
a white-man’s war. It was the desperate necessities
of the Great War that drove the military authorities
to despatch Indian troops to the battle-fields of
Flanders. How nobiy the Indian soldier rose to the
call of duty in the entirely unfamiliar surroundings
of climate, language, people and customs and in the
face of a civilized European army drilled to perfection
m the art of war and equipped with the most scientific
appliances of destruction has been told in the pages
of The Indian Corps in France by Col. Merewether.
and Sir F. E. Smith (now Lord Birkenhead). The
authors have stated that the story of the Indian
soldier’s deeds in Flanders was one of almost
monotonous heroism. How the Indian soldier or
non-commissioned officer took the place of the
British officers who had fallen and how he led the
Indian soldiers has been told in various contemporary
accounts of the battles in which the Indian troops
were engaged. The answer to the charge of
incapacity of the Indian for military leadership is
that the charge is not well-founded and that, if there
is any truth in the accusation, it is due to the manner
ir} which it has been sedulously fostered by the system
of training to which the sepoy has been subjected.
Military leadership is as much the result of training,
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opportunity and education as of' natural aptitude.
It is not a wirtue which can flourish only under.t‘he
British or European skies. Speaking of the Brm.sh
army, President Lowell observed : “‘One of the chief
criticisms made after the South African War related
to the lack of initiative and of capacity to assume
responsibility on the part of officers both in the War
Office and in the field.””

As part and parcel of the same policy of (ﬁSt.ﬂ:JSt
of the people, it was considered that the DBritish
troops in India should be maintained at 2 strength
which would bear a definite ratio to the Indian troops.
The.ratio of British to Indian troops was fixed by
the Peel Commission at 1 to 2 in the Bengal army

and 1 to 3 in the Madras and Bombay armies. 1his

was subscquently changed to the general ratio of
1 to 25 for the regular army. According to the

_military estimates for the year 1928-20, the ratio of

British troops to Indian is about 1 to 2:26. The.real
object of the maintenance of the British troops is to
counteract the Indian element in the army in the
event of a possible rising of the Indian troops against
the Government. Dut this object is now discreetly
veiled and the plea now generally put forward is that,
as the result of experience in the Great War, it has
been ascertained that the relative efficiency of the
British and the Indian soldier may be expressed by
the formula that the militarv value of one DBritish

1 Lowell’s Government of Frgland, vol. i, p.100. The Committee
on Military Education remarked that the junior officers o;f the army
were lamentably wanting in military knowledge aad in tie desire to
study the science and master the art of their profession 1 while e
examination for promotion encouraged the customs of idleness, with
a brief period of cram.  (Command Papers, 1902, x, 193).

»
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soldier is equivalent to that of 226 Indian soldiers.
This formula has been arrived at upon,the basis of
that combination of British and Indian units in a
brigade which is said to have given the most satis-
factory results in the Great War. Whatever may be
the necessity for such stiffening as against the highly
trained troops of a first-class European power, it
does not follow that any such proportion of admixture
of British troops is necessary in any war against
Asiatic enemies. That stiffening in this high pro-
portion is really not necessary for the defence of
India’s frontiers is also clear from the fact that in
the covering forces, which have to deal with frontier
tribes, the proportion between the British and the
Indian soldiers is 1 to 6-7 and in the field army the
porportion between the British and the Indian
soldiers is fixed at 1 to 2:7. But in the internal
security troops, the ratio between the British and the.
indian soldiers is 1-24 British to 1 Indian. Prina
facie, one would imagine that the necessity for an
admixture of British element in the internal security
troops would be much less than in the field army, but
the explanation usually given is that though under
the re-organization scheme the army is divided into
“the covering forces, the field army and the internal
security troops, they are not water-tight compart-
ments and that the internal security troops may have
to be utilized for the purpose of replacing the wastage
during the first few months of a war, until fresh
drafts could be trained and despatched from England.
In this connection, it is necessary to remember that
while the danger of invasion through the north-

western frontier is always present, the danger of
. .
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invasion by any European power through that
frontier is nemote. There is no other Europet'm
power in western or central Asxa. except Soviet
Russia, but Scviet Russia is not l1kel¥ to embar;:
upon a policy of forcible aggression, until the grour}l'l
has been prepared by suitable pr?paganda and t {;
country is prepared for a rising.  The surest way o
checkmating the Bolshevik propagandf\ would be to
remove all causes of discontent in India and to alter
:he methods of government so that there may be la
complete identification of the interests of the people
and the government. The passage of the S(?Vlet
army through the adjoining country of Afghanistan
is not likely to be accomplished so suddenly that.the
British Government is likely to be caught napping.
There is good reason for questioning the correctness
of the assertion that the strength of the British
troops in India is dictated solel'y by a regard to the
interests of the defence of India. ‘
The military policy of the British Government in
india is really composed of two stranf{s. One 1s
concerned with the legitimate requirements of
the defence of India which may be called the
domestic requirements of India. The other str'a'nd
is concerned with the requirements of [%r-xtlsh
Imperial policy. This latter element in tbe military
policy is not now exhibited to the publ.xc gaze s0
freely as it used to be in the past. In his ewdfince
before the Welby Commission, the late Marquis of
1 ansdowne, who was then Secretary of State fgr
War and had been Viceroy of India, stated that Ef
India were isolated from the United 'Kir}gdom, i
would be certainly not necessary to maintain a force
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such as is borrowed from the United Kingdom and
in the same degree of efficiency. Hesaid that the
Indian army was organized with a view to the
possibility of its employvment upon operations which
have nothing to do either with the internal policy
of the country, or with the mere repression of tribal
disorders upon the frontier. In his answers to
further questions, His Lordship remarked that the
present system was really in a great measure con-
trived to serve the two-fold requirements of Britain
on the one hand and India on the other and that
millions of money had heen spent on increasing the
army in India to provide for the security of India
not against domestic enemies or to prevent the in-
cursions  of the war-like peoples of adjoining
countries, but to maintain the supremacy of the
British power in the east.'

In his introduction to The Indian Corps i
France, another Viceroy, Lord Curzon, observed
that ““The Indian army in fact has always possessed
and has been proud of possessing a triple function ;
the preservation of internal peace in India itself :
the defence of the Indian frontiers; and prepared-
ness to embark at a moment’s notice for Imperial
service in other parts of the globe. In this third
aspect, India has for long been one of the most
important units in the scheme of British Imperial
defence, providing the British Government with a
striking force always ready, of admirable efficiency
and assured valour.”"?

¢ " See answers to questions 15,996, 16,009 and 16,020 in the Report?
of f’; 2 Welby Comnission on Indian Expenditure.
& She Indian Corps in France, Introduction, p. viii,

-
\
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In the report of the Esher Committee of 1919,
it is stated that the committee could not consider
the administration of the army in India otherwise
than as part of the total armed forces of the Empirc?.
The committee were requested in considering their
cecommendations to avoid, if possible, framing them
in such a manner as might hereafter prove inconsistent
with the gradual approach of India towards dominion
status. But the committee stated that for the purpose
of the report they accepted the relations of India to
Great Britain and to the Empire as they stood on the -
date of the report in November 1919. The objects
which they placed before themselves as essential to
the foundations of a sound Imperial military system
were (1) the control by the Government of India of
Indian military affairs, (2) giving to the Government
of India a voice in questions of Imperial defence
and (3) allowing the Imperial General Staff through
its Chief to exercise a considered influence on the
military policy of the Government of India. The
main, if not the only, object which the scheme of the
committee was successful in accomplishing was the
third. They recommended that the Commander-in-
Chief in India should have the established right to
communicate in peace with the Chief of the Imperial
General Staff in London with regard to strategical
plans, war organization, training and selection for
commands and senior staff appointments. The com-
mittee claimed that their proposals would establish
a complete chain of military responsibility over
questions of an Imperial character. ‘‘On the one
hand, the Commander-in-Chief will look to the Chief?
of the Imperial General Staff for supreme protection
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in all questions of Imperial military policy in which
India is concerned; and on the cther hand, the
Governor-General will look to the Commander-in-
Chief for military advice upon questions in which
India only is concerned and also upon questions of a
wider military character, with confidence that the
Commander-in-Chief will be in a position to express
upon the latter the considered views of the Chief
of the Imperial General Staff. We believe that
under the plan thus proposed, the Government of
India will retain its statutory (nominal ?) control over
the army in India, that the Governor-General will
be assured of undivided counsel upon military
questions and that uniformity of military policy will
at last be established between Great DBritain and
India.””* Never was a scheme better contrived to
rivet the chains of dependence of the Government
of India upon the British War Office. .
In the very first session of the Indian Legislative
Assembly, the house emphatically repudiated the
assumptions underlying the report of the Esher
Committee that the army in India could not be con-
sidered otherwise than as part of the armed forces
of the Empire and that the military resources of
India should be developed in a manner suited to
Imperial necessities. The Assembly passed a
resolution that the army in India should be entirely
under the control, real as well as nominal, of the
Government of India and should be free from any
domination or interference by the War Office on

t * Reportof the Esker Cownnillee, letter to the Secret 3

S vsh { et e Secretary of State,
September 3, 1919, Report part i, section i, paras5and 6 :gd ceq, it
para 17, : oo
- [
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matters of military policy, organization or admini-
stration and that such co-ordination as may be
dasirable between the military policies or organiza-
tions of different parts of the Empire should be
secured by discussion and agreement at conferences
at which India is adequately represented. During
the course of the debate on this resolution, the army
secretary, speaking on behalf of the Government of
India and the Esher Committee, said that there was
not one of the members representing India on that
committee who would not rather have had his right
hand cut off than sign a report which would place
the army in India under the control of the War
Office, and he said that the Government of India
were fully alive to the paramount necessity of securing
that all matters of Indian military policy should be
retained in the hands of the Government of India.
A very interesting light is thrown upon the real
attitude of the military authorities in India by the
correspondence between L.ord Rawlinson, the then
Commander-in-Chief of India, and Field-Marshal
Sir Henry Wilson, then Chief of the Imperial
General Staff in the United Kingdom. The follow-
ing passage shows that in spite of a decision arrived
at by the Governor-General in Council to reduce the
British troops by four battalions and two cavalry
regiments, Lord Rawlinson thought it fit to appeal
direct to the Chief of the General Staff against the
decision. This is what Sir Henry Wilson entered
in his diary.

“At five o’clock, I got a S.0.S. from Philip
Chetwode, who reported a wire just received to me

from Rawly, which said that, in spite of his most
15 >
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strenuous opposition, the Viceroy in Council .had
ordered a reduction of British troops by féur batta.hm?s
and two cavalry regiments. Rawly says .thls is
‘madness’ and asks for my help. I have wired to
Philip to go to Montagu and to ﬁnd out wheth;e;
1 am, or am not, his military adviser ; and _I to

Philip not to be put off by being told tl?at this was
4 matter of internal economy to be decided b?r t}Te
Viceroy in Council, because the 1.nternal security in
India, the protection of her frontiers, th.e power to
send troops to countries outside her frontiers such as
Mesopotamia, Burma, Singapore and Hongkong,
and finally the obligation on que Government to
reinforce India in case of necessity were all matters
interwoven in Imperial strategy and therefore come
under me. |

I wonder what Philip will get as an answer. As
I said a week ago when writing to Rav»ily, Montagu
and Chelmsford have set up a council with a lot
of natives on it and have lost control, and now tl‘ae'y
dare not impose the extra taxation necessary. 1 hl“
same council will before long refuse to allow Indian
native troops to serve outside of India! And
then '

The change in the angle of vision of which we
heard so much during the stress of the (%reat War
has been very slight and the actual concessions made
to the claims of Indians in military matters have
been made in the most niggardly spirit and evidence
no disposition on the part of the Imperizfll Govc?rn-
ment to envisage the problem of defence in the light

‘))1

1 Wilson’s Life a.rzd Diaries, vol. ii, pp. 276-77.
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of their promise of responsible government. The
unwillingness of the Government to accept the main
recommendations of the Indian Sandhurst Com-
mittee affords a striking proof of their disinclination
to make any real advance in the Indianization of the
army, or to accelerate the time when India will be
able to have an army of her own officered by her
own sons and will thus be able to fulfil the condition
of responsible government. The reasons given for
rejecting the main recommendations of the committee
will not bear examination. The refusal to lay down
a time table for the Indianization of the army and to
establish an Indian Sandhurst are ostensibly based
upon the paucity of suitable candidates for filling the
King’s commissions thrown open to Indians and the
necessity for proof of the aptitude of Indians for
rilitary leadership.. That among the 300 millions of
India suitable candidates cannot be found for
commissions in the army is a statement which cannot
possibly be accepted by any Indian or, for the matter

of that, by any impartial outsider. The paucity of
candidates is one of the questions which have been

closely investigated by the Skeen Committee and

the conclusion arrived at by them is that the difficulty

is due to the past policy and the present mistakes of

procedure of the Government and can be readily

overcome by the adoption of the measures suggested

by the committee. The statement that the capacity .
of Indians for military leadership is still an unknown

quantity and has to be proved by a process of slow

experiment and trial is an insult to the people of

India. Even if we exclude the provinces which are
alleged to be non-martial, ther;a is a sufficiently large

-
AN
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martial population in the United Provinces., Punjab,
Rajputana and the Deccan which could easily supPly
cadets of the right stamp. But apparently, accordmg
to the Government, the whole population of Ir?c?xa
falls into two groups, (1) the classes which are virile
and martial but cannot become intellectual, and
(2) the classes which are intellectual but cannot
become virile or martial. .

The ostensible reason given for the adamanune
insistence upon maintaining the 8 Units’ Scheme
in spite of its condemnation by the Sandhurst
Committee cannot possibly deceive anyone. Th’e
real reason is that it is intended to obviate the possi-
bility of any British officer having to serve under an
Indian officer. This reason was not given out at first,
but it now appears sufficiently clearly from the speech
of the Army Secretary in the Assembly in Ma‘rch
1928. It was all along suspected from the beginning
by the Indian critics of the scheme. The imjaz.lrdness
of the attitude of the British military authorities was
revealed in the lecture delivered at Sandhurst and
extracted in appendix iii to the Report of the Indian
Sandhurst Committee. The feeling of racial
arrogance and caste exclusiveness of the British
officers which has inspired the 8 Units’ Scheme,
forbids all hope of real co-operation between the
English and Indian officers. Though this scheme
for the segregation of Indian officers was hatched
only recently, the idea was adumbrated long ago
in a passage in Chesney’s Indian Polity (page 272).
The difficulty apprehended from the contingency. of
the British officer having to serve under an Indian
officer will not, howev:zr, be permanently averted by
7
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this scheme, but will only be shelved, until the time
arrives when the Indian officers attain sufficient
seniority to take command of a brigade containing
units commanded by British officers. But that evil
day will not arrive for at least twenty-five years and
there is plenty of time to devise further contrivances.
Another reason for the unwillingness of the
British Government to abandon the 8 Units’
Scheme lies in the fear of experienced British officers
that the Englishmen’s prestige with the native troops
will be gone, if they are ever placed under other
than British command.”  This fear is not unnatural.
As admitted” by Lord Birkenhead, “The most
intuitive and sympathetic British officer of an Indian
battalion can never be quite sure whether his outlook
upon events, where those events have transcended
their- experience and his, retains any contact with
that of his men. East is still East; West is still
West.””®  Whatever class differences or jealousies
there may be among Indians, it goes without saying
that it is far easier for an Indian to understand his
countrymen and to get into his skin than for any
foreigner. But the success of the Indian officer in
acquiring the confidence of his rank and file is
regarded by the British officers as fatal to their own
prestige and to the supremacy of British rule.

The Auxiliary and Territorial Forces Committee,
which was presided over by Sir John Shea, the
Adjutant-General, made many important recom-
mendations the objects of which were (1) to create a
national desire for patriotic military service and

* Chivol’s India, p. 279. '
2 The [ndian Corps in France, p. 472.
k]
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afford opportunities for military training to a wide
range of the manhood of India and so lay surely and
colidly the foundation of a national army and (2)
to provide a second line of defence to support the
regular army in time of war. Their main recom-
mendations were the expansion of the University
Training Corps to its full natural limits subject only
to financial considerations, the formation of urban
battalions of the Indian Territorial Force, the
improvement of the efficiency of the Territorial
Force and the formation of units of the Territorial
Force in other branches of the army besides the
infantry. Though the Government of India have
announced their acceptance of these recommenda-
tions, they have failed to implement them by the
provision of adequate funds. It is clear from the
military  estimates of 1928-29, that the margin
provided for the expansion of the Territorial Force
inclusive of the University Training Corps allows
of an increase of strength only by less than a
thousand men for the whole of India. Contrast the
provision of sixty-one lakhs of rupees for the
Auxiliary Force with a sanctioned strength of 31,600
excluding cadets, with the provision of twenty-five
takhs of rupees for the Territorial Force with a
strength of 19,000 including the University Training
Corps. The maximum strength of the Territorial
Force is 20,000 and the increase in the allotment
of funds over that for 1927-28 is only nine lakhs.
What other inferencé is it possible to draw than that
the Government are not really anxious to improve
the Territorial Force?

. It will be abundantly clear from what has been

4
-
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stated above that though several commissions have
been appoMnted to consider the question of the
military organization and administration of India, it
ha:s never been approached to this day from the
point of view of Indian nationalism, or with reference
to the strictly legitimate interests of Tndia, or to the
promise of responsible government as the goal of
India. There is nothing to show that the bearings
of. the constitutional development of India upon the
organization of the army or its administration have
ever been appreciated at all.  The Imperial Govern-
ment with all their professions of trusteeship or
guardianship for the people of India have not cared
to contemplate an epoch when India will be able to
rely upon herself solely for the purpose of defence
or to tr.ai‘n‘ people for an early assumption of thei;
responslblht:\f under a regime of self-government.
T.h‘e Imperial Government is unfortunately not a
disinterested guardian. As the greatest power in
the world, the British Empire with its colonies and
other possessions scattered over the whole world is
obliged to maintain an army of 200,000 soldiers 5(;
that she may be able to despatch an expeditionary
force of sufficient strength to any quarter of the
world where her interests are at stake. 'Apart from
any special requirements of India, the army of
England is none too large for the defence of her
possessions.  Under the Cardwell scheme of linked
battalions, half the army serves at home and half is
stationed abroad, the forces at home beine chareed
with the function of replenishing the forceg abm;(‘l.
Out of an army of 209,000 of all ranks according to
the British Army Estimates {or 1924-25 (of wfxicl;
1

1
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1 have a copy) 109,000 were kept at home, about
62,000 in India and about 38,000 in ofher parts (‘)f
the world. The strength of the British forces.m
India and Burma for 1928-291s 66,000 odd excluding
the Air Force. The reasons why proposals‘ for
reduction of the British troops in India are resx.st.ed
by the Imperial Government are that the BX:ICISh
units dispensed with by India would have to be e{th.er
disbanded in which case the reserves in Britan
would be affected, or stationed in Britain or elsewhe.re
abroad, in both of which cases the cost of such units
would fall on the British treasury. '_I"hanks to th_e
voicelessness and impotence of the bureaucratic
Government of India, Britain can billet any number
of British troops on India, a liberty which sh_e 'dare
not take with any of the self-governing dom'lmons.
When the Government of India made certain pro-
posals for reductions in the number of British units
in 1922-23, the War Office refused to agree and the
explanation reported to have been given ”by
Col. Guinness in the House of Commons was ; 'It
must be remembered that the British regiments in
India embrace part of the reserve and any re.d.ucti.ons
must necessarily affect their power of mobilization.
If the War Office agreed to the Government of
India’s making excessive decreases, it would
eventually mean further cost being thrown on t}}e
British Budget for making up the reserve in
other ways.”” Whether in the particular instance
the propo'sed reduction was finally sar}ctioned or not,
Col. Guinness was quite correct in his statement of
«the financial interest of the Imperial Governmen‘t;
' The explanation usually given for the stationing
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of over 60,000 British troops in British India is that
it is all required for the defence of India’s frontiers
and for her internal security. How far this is
reconcilable with the extracts I have given above
{from the statement of ex-Viceroys is for the reader
to judge. I would only add two observations. As
against the danger of aggression by Asiatic powers,

it is open to doubt whether British troops are
absolutely necessary. In the next place, it is equally

open to doubt whether the number of British units
set apart for this purpose is really needed. Internal

tranquillity may be disturbed either by communal

disturbances, ‘or by a general rising of the people
against the government. Even assuming that

British troops on account of the popular faith in their

neutrality are necessary for dealing with the former,

one may venture to doubt whether so many units

are required.  To deal with the latter contingency

alone, British troops would be necessary.  But

surely a different remedy is indicated. Would it not

be the part of true statesmanship to avert any such

calamity, highly remote, if not altogether out of the

question, by the redress of grievances and by broad-

minded sympathy in the administration ?

A new orientation of military policy is required
and as recommended by the Assembly in 1921 it
is necessary and expedient to appoint a committee or
commission adequately representative of non-official
Indian opinion to report upon the best method of
giving effect to the natural rights and aspirations of
the people of India to take an active part in the
defence of their country, preparing India for the

attainment of full responsible  government and‘
16 .
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securing to India the same autonomy in military
organization and administration as is enjbyed by the
self-governing dominions.  The foregoing review
of Brm%h policy in the military organization and
administration of India affords convincing demon-
stration not merely of the powerlessness of the
Government of India and their absolute dependence
upon the British Committee of Imperial Defence,

but also of the manner in which India has been
thwarted and hampered in learning to defend
herself. Tt does not lie in the mouth of the Imperial
Government to contend that India should be prepared
to undertake her own defence, before dny element of
responsibility can be introduced in the central
government. England is debarred by every con-
cideration of justice, fair-play and decency from
urging the state of things which she has herself
brought about as an answer to India’s claim to
responsible government. But as a matter of fact,
the Indian natxonahsts are willing that the subject
of defence should continue to be reserved for some
time longer, but with such modifications in the
administrative arrangements as may ensure a speedy
preparation for undertaking the responsibility for
defence. To an outsider the contention that India
cannot claim self-government because of her inability
to defend herself may have an air of plausibility.
But it is very doubtful whether England will ever
care to train India to do so. The cardinal fact in
the relations of India to England according to the
Imperialist school is that the rule of India is still and
must, for as long as they can foresee, remain in
Prmsh hands.  The Jmperialist deplores the policy
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of western, education introduced in India as the
result of Lord ! Macaulay’s powerful advocacy and he
observes with regret the process of national unifi-
cation going on in the country.  To quote the words
of Lord Curzon; “We have not rendered the task
of the rulers more easy by consolidating the ruled
and feeding their minds on a Western diet. DBut
at least, we have raised entire sections of the com-
munity from torpor to life and lifted India on to
a higher moral plane. It is too early to say
whether the eagle will one day be transfixed by the
dart that is feathered with its own wing.””* If the
Imperialist is prepared to make the theoretical con-
cession that India has a right to learn to defend
herself, he gencrally couples it with the mental
reservation that, God willing, he will take good care
that she does not.

: I have discussed the question of defence so far in
its constitutional aspect. It may be asked whether,
from the point of view of India’s own safety, there
is no danger to be apprehended from the changes
advocated by the nationalists. No sane Indian poli-
tician would venture to imperil the safety of the
country, or reduce the strength of the army. It
weuld certainly be part of h:s programme to raise
and to train Indian officers and steadily Indianize
the ranks of commissioned officers. He would
pr?bably be disposed to gradually replace the British
umts by Indian units, maintaining the present
stx;ength of the army. He would establish an Indian
military college where cadets may be trained for all

* Curzon's The Place of India 8 the Empire, p. 38. ‘,
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arms of defence, and at least two or thr‘ee‘prepara—
tory public schools like the Royal Military College at
Dehra Dun in at least two more places, one for
Bombay and Madras at Bangalore or Poona., and
another for Bengal, Behar and the Central Provmc‘es.
He would increase the military reserves to something
like 75,000 or about double its present strength by
a proper working of the short ser\:ic‘e system. Hc
would lay the foundations of an efhcient secon'd. line
force and help the cultivation of a taste for mfhtary
service in the nation generally by carrying.out in th.e
spirit all the recommendations of the Ind.lzm Terri-
torial Forces Committee. He would aim at the
improvement of the efficiency of the police fo-rce by
the introduction of armed police battalions in the
provinces. The attitude of the sensible In.di;m
politician towards the army and military ex[.)endxture
may be judged from the resolutions which were
passed by the Indian Legislative Assembly in its
first session in 1921. -

It may be asked whether India would be willing
to contribute to the burden of the defence of the
Empire, if she obtains autonomy in the matter of hr?r
military organization and administration. To this
question also the answer may be given in the terms
of the resolution passed by the Assembly ;

“That the purpose of the army in India must be held
to be the defence of India against external aggression and
the maintenance of internal peace and tranquillity.' T.o the
extent to which it is necessary for India to maintain an
army for these purposes, its organization, equipment, and
administration should be thoroughly up-to-date, and, with
due regard to Indian conditions, in accordance with the
p{esent-day standards of gfficiency in the British army so
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that when the army in India has to co-operate with the
British army on any occasion, therc may be no dis-
similarities of organization, etc., which would render such
co-operation difficult.  For any purpose other than those
mentioned in the first sentence, the obligations resting on
India should be no more onerous than those resting on
the self-governing dominions, and should he undertaken
subject to the same conditions as are applicable to those
dominions.”’

What is essential above all is that India should
have the same freedom to organize and administer her
military forces as is enjoyed by the sclf-governing
dominions. The utilization of the army of India
for purposes ‘extrancous to her defence must be
conditional upon the assent of the Indian Legisla-
ture. The same considerations, which led the
Joint Select Committee of Parliament to recommend
the fiscal freedom of India, dictate the recognition of
the right of India to autonomy in the sphere of
military organization and administration. For the
purpose of carrying out a military policy framed with
due regard to the national interests of India, it is
necessary that the portfolio of defence in the central
government should be entrusted to a non-official
Indian member of the council. During the tran-
sitional perind of dyarchy in the central government,
it is desirable and expedient that the subject of
defence should continue to be treated as a reserved
subject. It should be administered as reserved
subjects are now administered in  the provincial
governments by the members of the executive
council.  Other consequential changes in the central
government and with regard to the military budget
will be referred to in the propar place, ,'



CHAPTER VII

THE CENTRAL LEGISLATURE
Political constitutions have been classified in

different ways for different purposes. One principle

of classification turns upon the question whether the

sovereignty is exercised by & central government and

the governments of the provinces included in the

state are subordinate thereto, or whether the
sovereignty is shared between the c?ntral govern-
ment and the governments of the constituent
provinces. This principle is at the basis of the
division of governments into unitary and federal.

This distinction has been already dealt with, and
1 have expressed my preference for the unitary type
of government as the one best suited to this country
in the present circumstances. Another principle of
classification depends upon the question whether the
authority by which the constitution may be altered 15
the same as the legislature which passes the ordinary
laws for the government of the country, ora different
body or authority superior to the ordinary legislature.
This principle of classification has given rise to the
Jistinction between rigid and flexible constitutions.’
A flexible constitution is one which can be altered
from time to time just in the same way as any other
laws and by the same legislature. ‘A rigid constitu-
tion, on the other hand, is one which is passed not

1 Bryce's Studies in Hislo%ry and Jurisprudence, vol.i, pp. 150-5;
Dicey’s Law of the Constfiulioon (eighth edition), pp. 122, 143 ;
\Marriott’s Mechanisu of the Woders State, vol. i, p. 41.
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by the ordinary legislature, but by some higher
authority like the people at large, or by some specially
empowered person or body and cannot be altered in
the same way as other laws. A rigid constitution
controls the actions of the ordinary legislature and
any enactments of the ordinary legisiature which
conflict with the provisions of the constitution would
to that extent be ullra vires and void. The relative
advantages and drawbacks of the rigid and the
flexible types of constitutions have been discussed
at length by text-writers on politics.

It is unnecessary for our purpose to enter into the
discussion in dny detail, for, whatever may be the
relative merits of these forms of constitution, the one
by which the Government of India is organized and
regulated is, and has been, a rigid constitution. It is
the Imperial Parliament that has from time to time
passed the enactments relating to the constitution of
the Government of India, and it is inevitable that
at any rate the next constitutional change should also
be enacted by the Imperial Parliament. If India were
not a dependency of the British Government and if the
people of India had to consider whether they should
adopt. a rigid or flexible tvpe of constitut’ion, the
question would possess some practical interest.
B'ut, having regard to our history, to our relations
with the Imperial Government and to the growth of
our constitution, our next constitutional advance
must also be regulated by the Imperial Parliament.
Whatever further powers and responsibilities the
Government of India might be entrusted with, it
wog!fi.be a creation of the British Parliament and the
activities of the Indian Goverament and legislature
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would have to conform to the pres:crip{ions of the
constitutional enactments. Though it would be{ open
to the British Parliament to pr.owde that ‘u;ul;e
amendments to the constitution mxgh.t be cffcct(:(.b )(;
the Indian legislature itself by following a prescnhe

procedure, it is not absolutely necessary that suc 3
power of altering the constitution slhould be confcrr.e. ‘
upon the Indian legislatu.re. -“VVhlle suchlip;)we(x n]si
conferred by the Australian Commonweaith £ict ‘d ;]
by the South African Union Act, there 15 no suc

power conferred on Canada. If responsible govern-

ment is conferred on India and the In'dxan legislature

becomes fully responsible to the people., it is hardly:
likely that the Imperial Parliament wxll. raise any
objel:tion to the enactment of §uch modlﬁcap?ns mf
the constitution as may be required by the wis 1es of
the people of India. The process of carryu;]g
an amendment in the constitution through the
machinery of the British Parliament may {)OSSlbl}'
prove an easier method of carrying throug}} sxj'ch
changes. The question whethelt the constitution
should be of a flexible or a rigid type ne‘ed. not
therefore trouble us for the present. But, if 1t.be
necessary to express an ‘opir?ion upon the PO-I—m(i
the rigid form of constitution is ‘the. one best s.uxtg )
to India. It is unnecessary to indicate the precise
machinery or procedure by which amendments to the
constitution should be carried out in the future-. Qne
may, however, indicate a few important prmcxples‘;
bearing upon the question. The process o
“amending the constitution should not .be made too
difficult to bring about any changes in accordance
\with a change in theYublic opinion. The system of

N
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amendmenty, by recourse to a referendum or to a
special convention is cumbrous, unsuitable and im-
practicable.  The best plan would be to empower the
Indian legislature itself to revise the constitution,
but under conditions ensuring ample time for
consideration and discussion of the proposed changes
by the public and for the ascertainment of public
opinion and requiring a larger measure of support in
the legislature than is required for the passing of
ordinary laws. It is observed by Lord Bryce that
the constitution which has most influenced others in
Europe and become a type for them in this respect
is that of Holland, because it was the earliest one
established after the revolutionary period.* Accord-
ing to the Dutch constitution, constitutional

amendments are required to be passed by a two-

thirds majority of the legislature in two successive

sessions with an intervening general election. It

would he desirable to prescribe in addition that

here shall be an interval of not less than six months

»etween the dates on which the amendments may be

»assed by the legislatures.

One question which has been discussed in
onnection with rigid constitutions relates to the
uthority by which the constitution should be inter-
reted.*  Occasions will often arise when it will be
ecessary to determine whether an enactment of the
rdinary legislature is in excess of the powers
ossessed by it under the constitution. The view
hich seems to prevail in the European continent
that the legislature should be the sole judge of the

* Bryce, Studies in Fistory and Jurisprudence, vol. i, p. 214,

* 1bid., pp. 228-34. 4 |
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legality of its measures and that the authority of a
ctatute should not be questioned by the ordinary
courts. This, however, is a view which has never
commended itself to English constitutionalists and
does not find favour in the countries which have
adopted the English system of jurisprudence. It is
hardly necessary to labour the point that the only
satisfactory method of testing the validity of the
laws passed by a legislature is by a judical
proceeding before the courts. We in India who
have been brought up in the notions of the English
law cannot possibly reconcile ourselves to any
other course for determining the validity of legal
enactments. There is, of course, a danger which
has often arisen in the United States of encouraging
a too frequent resort to the courts for the purpose
of determining the legality of statutes. This,
however, is largely ascribed to the vicious practice
of putting into the constitutional law many provisions
which relate not to anything connected really with
the constitution, but to other matters.

The question what matters should be embodied in
a constitutional law is one which has been answered
in practice differently by different peoples. That a
constitutional law should deal with the structure and
functions of the principal organs of government is
obvious. But, even here, it is necessary to dis-
criminate between what are essential and important
and what are comparatively matters of detail and of
secondary importance. -Even a law relating to the
constitution alone should confine itself to important
principles and leave other matters to be dealt with
by subsidiary legislgtion by subordinate bodies,
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either by vules made under the statute by some
authority specifically empowered to do so, or by
legislation by the ordinary legislature. For instance,
details with regard to the conduct of elections, the
publication of notifications, the dates of the elections,
ete., should be regulated not by the fundamental law,
but by rules. The necessary result of including such
details in a constitutional enactment 1s, first, that
the enactment will be loaded with a mass of details
and become cumbersome and suffer in intelligibility,
and secondly, that any alteration required from
time to time in these matters will have to be
carried out in accordance with the formalities
required for constitutional changes and involve great
delay. )

As regards the policy of leaving the determination
of the validity of the statutes to the courts, it Has
been su'ggest:ed that the courts may adopt a too
narrow‘mx;erpretation and set aside as invalid every
I’a‘w which goes against the letter of the constitution.
{ i?e'rcply is given by Lord Bryce that, where public
opinion sets strongly in favour of the line of conduct
which the legislature has followed in stretching the
censtitution, the courts are themselves affectebd by
that opinion and go as far as their legal conscience
and the general sense of the legal profession permit
—possibly sometimes a little further—in holding
'valid what the legislature has done.' And, as an
mstance of the elasticity of judicial interpretation,
he cites the case of the decision of the Supreme
Court of the United States regarding the applicability

* Bryce’s Studics i flistory and J:Q‘isbrmimrc, vol i, p, 233,
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of the federal constitution to the island of :Porto Rico
ceded by Spain to the United States, in which
the Supreme Court by a majority expanded the
constitution. The Supreme Court of the United
States looks upon itself as a pure organ of the law
commissioned to do justice between man and man
but to do nothing more, and it has steadily refused
to decide abstract questions or give opinions in
advance by way of advice to the executive. This is
undoubtedly the correct attitude and will be adopte]
by the courts in all countries governed by English
jurisprudence. It has been sometimes felt that
instead of leaving a doubt as to the validity of a
statute to be removed by a judicial decision in some
future litigation, it would be an advantage both to
private citizens and to the organs of government
to settle the disputed points at once and for ever.

Some of the states of the American Commonwealth .

have by their constitutions empowered the governor
or legislature to require written opinions of the judges
of the highest state court on all points submitted to
them. A similar provision has been introduced in
Canada by a statute of 1875 authorizing questions
either of law or of fact to be put to the Supreme
Court and requiring the judges of that court to
answer them at the request of the Dominion
Parliament.*

Objectionable as would be the practice of intro-
ducing unessential details relating to constitutional
matters, the practice of introducing regulations on

* Egerton, Ffederations ane Unions within the British Ewmpi
g s 7 Cinpire
(second edition), p. 156, fan.; Attorney-General for Ontariopw.
Attorrey-General for CanadaYy A,C. 1912, p. 581.
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matters of wrdinary legislation into a constitution i
much more pernicious. In the United States 0
America, this practice is often due to a distrust of the
state legislatures and the poor esteem in which the:
are held by the public.

The fear of oppression by the executive has le
constitution-makers in several countries to include i
the constitution declarations as to the fundamenta
rights of citizens. These declarations of rights 1
constitutions are the product of the politica
philosophy which was current at the time of th
revolutionary epoch towards the close of the eigh
teenth century. Theories about the rights of man anc
about natural rights were in the air.  They fille
men’s minds and supplied them with a moral anc
philosophical basis for movements for the overthrov
of despotism. Whether the ideas were true or false,

men’s minds were swayed by them and they thought

it necessary to embody many an abstract doctrine as
to the rights of man in the political constitutions
which were framed at the time.

Let us examine carefully the nature and purpose
of a constitutional instrument.  Pruna  facie,
a constitutional document is one which s, and
should be, concerned with the description and
definition of the structure and functions of the various
organs of government. In this sense nothing that
does not relate to the constitution is relevant to a
constitutional document. The object of the framers
of constitutions and especially of rigid constitutions is-
to prevent them from being changed in the same-
manner and with the same faciity as ordinary laws.
A constitutional law is onef which controls and
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restrains the actions of the legi:c.iature. r'Ifnpresse(di
with the importance of certain rights f)f citizens afl :
the necessity for guarding them, con?txtutlon—frafn;rs
have often thought that by embodying these rig lts
in a fundamental constitutional documenF they wou

be investing them with a higher sanctity and gr(i—
venting any encroachment‘s: upon them.. ' ut,
many of the declarations of rights are very mdpprlo-
priatﬁ‘elv included in constitutional docun.lcn.ts. In ;18
first place, it is hardly necessary at.thls time o-f (.a)i
to think of conferring protection against the arbitrary
acts of the executive government. I:he rule of ]fl\v
is so firmly established in the systém of Engh:lh
jurisprudence by which we are governed th»at Fre
danger of any encroachments. by tl.]c.: executive
authority on the rights of individual citizens other-
wise than under colour of law hardly exists at v}?c
present moment. Secondly, the rights included in
these declarations are not placed above the reach of
the ordinary legislature ; for most of them are
expressed in language which recognizes a'nd perm'xts
interference by the Iegislature: Thirdly, the
language in which the so-called rights are dccbre}d
clearly shows that they are not legally enforceable
rights at all. They are expressed in far too loose (tmc;
vague a manner to be regarded as a statement ?d
legal rights. Most of these statements are expresse

in a very crude form without any of the qualifications
and limitations which would be necessary to make
them accurate legal propositions. Each one o.f these
declarations would require an essay to explain and
define it in accuratel‘lterms. The declarations are
in the nature of there moral or politico-ethical
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or legislatite maxims which have no claim to be
treated as rules of positive . This characteristie
of the declarations is being more and more recognized
by the framers of constitutions in Europe. More-
over, if these declarations are treated, as they should
be, as devoid of any legal content, they are mercly
illusory safeguards of rights.  If, on the other hand,
they are treated as having the force of law and as
not lable to change by the ordinary legislature,
they are sure to interferc with the working of the
ordinary legislature and ro hamper the passing of
legislative measures, which may be found to be called
for in the interests of the safety of the state. The
delay involved in carrying through constitutional
amendments may prevent the timely enactment of a
remedy urgently called for. Measures like the sus-
pension of the Habeas Corpus Act or the Defence
of the Realm Act may be imperatively called for,
but the legislature will be powerless to put them
through.  When the government of this country
becomes responsible to the people, we shall ourselves
realize the wisdom of not crippling the efficiency of
the legislature and preventing it from acting with
vigour and promptitude on occasions of emergency.
These are the reasons why the inclusion of a
declaration of rights in a constitution must be held to
be unnecessary, unscientific, misleading and either
‘egally ineffective or harmfiul.

To illustrate my remarks in the preceding
paragraph, T will examine the rovisions of clause 8
of Dr. Besant’s Commonwealgp of India Rill which
declares certain rights to be ' fundamental. Sub-
chause (a) of this clause provides that “no person
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shall be deprived of his liberty, nor shall wis dwelling
or property be entered, sequestered or conﬁS(.:ated,
save in accordance with law and by duly constituted
courts of law.”” 'This clause cannot prevent any
legislation authorizing officers of government  to
arrest or to intern persons under certain cond'ltlons.
Even a layman knows that under certafin circum-
stances a police officer may arrest without any
warrant and may, if necessary and under certain
conditions, enter a dwelling for this purpose. Even
a private person may without any orfier by a court
of law arrest a person who in his view commits a
non-bailable and cognizable offence. * It requires no
order of a court to destroy an unlicensed dog bel(?ng-
ing to a private owner and straying within flotlﬁed
limits in a municipality. Similarly, it requires no
authority from a court to enable a toll~collec.tor to
seize and detain under certain conditions a vehicle or
animal upon which toll has not been paid. By
another sub-clause, it is declared that “‘all persons in
the Commonwealth of India have a right to free
elementary education and such right shall be enforce-
able, as soon as due arrangements shall have been
made by the competent authority.””  What is tlr.le
value of this right, if public funds are not avail-
able for providing frec elementary education?
It is not necessary to discuss in detail the
other cases of fundamental rights included in this
clause.

The English constitution which has not been
embodied in any forhal instrument and contains no
declaration of rightsfis the one under which citizens
enjoy the greatest amount of liberty and security for
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their rights'* There is no declaration of rights in the
constitution of Canada, Australia, or South Africa.
The present republican constitution of France
contains no declaration of rights.  As against this
wmay be cited the practice of other countries and the
fact that in the constitutions adopted only the other
day for the Republic of Germany and for the Free
State of Ireland declarations of rights find a place.
The fact, however, does not obviate the criticisms to
which the inclusion of such declarations is open. If,
nevertheless, they have been included in these
constitutions and various others, it may be asked
what the reasons are for such inclusion. The only
substantial reason urged in favour of the practice is
that it has an educational value for the ordinary
citizen and for the legislator, and that it serves to
remind the legislator of the importance of these
maxims, whenever he fecls tempted to initiate any
legislation inconsistent with these maxims. But, if
this is the only object which is really served—and I
will not deny that it may have some value in this
direction—the best method would be to put them
into a separate book or into a separate part of the con-
stitution and call them politico-ethical or legislative
maxims.. One of the best illustrations of the fondness
of people for declarations of rights is furnished
by the new German constitution. Part 2 of the
constitution deals with the fundamental rights and
duties of Germans. These provisions of part 2 did

* For the differcnce between e Petil on of Right and the Bill of
Rights on the one hand and the declars fons of rights common in the
European constitutions, sce Dicey’s Lo 1 of the Constitution (eighth
edition), p. 195, f. n. v

18
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not escape criticism and opposition in the Constitution
Committee and in the National Assembly which
discussed the constitution. Some members of the
Committee wanted to suppress drastically all
declarations of rights in the constitution of the
Reich. They saw in these principles no stable
system, but only a collection of declarations and
declamations to which were joined some legal
maxims figuring already in other laws. The
National Assembly decided not to inscribe in the
constitution, in political sentences and aphorisms,
without any legal content, a complete and solemn
recognition of the directing ideas of the present and
the future. Nevertheless, there was inserted in the
constitution a certain number of political maxims and
of “‘programme thoughts’”’. The Assembly hoped
that the articles would exercise a certain educational
function and would constitute the basis of the civic
~and political education of the people. There is no
reason why the articles could not be published as a
separate politico-ethical work in the shape of a
scholastic manual or citizen’s handbook. It is
pointed out with great force by Professor Ren#
Brunet that the constitution nowhere specifies to what
extent the fundamental rights have or have not legal
force, and that it is extremely difficult, if not
impossible, to know what authority and what
meaning should be attached to declarations of
fundamental rights.”
We may now proceed to consider the question
of the structure of thi: central legislature. Under

Y The German Considtution by Rent Brunet, p. 199,
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the existin\g Act, the Indian legislature consists of
two chambers, the Council of State and the Legis-
lative Assembly. Ordinarily a bill is not deemed to
have been passed by the Indian legislature, unless it
has been agreed to by both chambers either without
amendment or with such amendments only as may be
agreed to by both chambers. The language of
section 84A, which provides for the appointment of
a statutory commission, imposes upon it the obliga-
tion to re’port whether the establishment of second
chambers of the local legislatures is or is not
desirable.  The legitimate inference from this
section is that, so far as the central legislature is
concerned, the policy of a bi-cameral legislature
which has been adopted in the existing scheme is to
stand part of the constitution. It is therefore
ncedless to enter into a discussion of the worn-out
question whether the establishment of a second
chamber is or is not desirable, so far as the central
covernment is concerned. Most countries in the
world have adopted the bi-cameral system and done
so for very good reasons. There is a fairly general
agreement among political thinkers as to the need for
a second chamber, a need which is becoming more
and more pronounced in proportion to the growth
of democracy. The democratic form of constitution
is not calculated to attract the best and most desirable
men into the legislature ; nor is the system, as it 1s
now worked, caleulated to secure the representation
of the views of all important sections of public
opinion. It is suggested h‘\_l Sir Sidney Low that
various importan- orders il pterests, which are not
represented in the lowes hiouse, might suitably find
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a place in the upper house." For the purpose of
enabling the upper house to perform its functions as
a revising chamber and enabling it to secure full
consideration of measures from various points of
view and interposing a check on hasty legislation, it
is necessary that the house should be composed of
men who would be able to command respect by their
personal abilities, merits, experience and prestige.
Great difhculty has been felt in devising suitable
methods for the construction of a good upper
chamber.  Before referring to some of these
methods, it is necessary to point out that a second
chamber constructed on the same plan and constituted
at the same time as the lower house would fail to
yield the advantages derivable from the bi-cameral
system. There must be a certain amount of
dissimilarity in the composition in order to ensure
the consideration of proposed measures from different
points of view. A hereditary second chamber may
be dismissed at once from consideration. It is a
system which has given rise to serious dissatisfaction
in England and is only endured there as being part
of the heritage of the English constitution and on
account of the inability of the people to agree upon a
thoroughly satisfactory and generally acceptable
substitute. We may also dismiss from consideration
the system of a second chamber consisting only of
members nominated by the government. An upper
house consisting solely of the nominees of the
government will fail te command any respect in the
country. There arejonly two other courses open

1 Ssidney Low’s The Gouvernaace of [ngland (revised edition),
p. 245.
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to us for‘consideration cither election of all the

members, or election of a portion and nomination of

the rest. The system of election of the whole body

is not likely to bring the best men into the house.

Several of them who might be willing to serve, if

nominated, would be unwilling to undergo the

worries, risks and unpleasantness of an election. 1

should, therefore, advocate a mixed system of
election and nomination. Nomination must not,

however, be for life, for it would tend to diminish the
incentives to active interest and is likely to bring
about a loss of touch between the member and the
currents of public opinion. A fairly long term of
office, long enough for the upper house to benefit by
the experience of its members, but not so long as to
rencler the members irresponsible to public opinion, is
what is necessary. In view of these considerations,
the tenure of office of a member of the upper house
should be not less than six years and may be nine
vears. It would also be an advantage if, instead of
the whole body of the house coming into existence at
one time and dissolving simultaneously, there could
be a partial renewal of the house once every two or
three years. If the term of office is six years, one-
third of the number of members in the house may be
caused to retire every two years. If the duration of
office extends to nine years, there may be renewals
at the end of every three years. The result of a
system of partial renewal would be that the house
would never he entirely new wnd raw, nor would it
be without fresh blood. Theie would always be a
body of members with experience available in the
house.  Continuity in the hfe and traditions of the
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house would be one of the important advantages to
be gained by this arrangement. There is no
objection to this principle of periodical rotation being
made applicable to the nominated as well as the
elected members. It would also be necessary and
desirable 10 introduce other differences in the
structure of the chamber. For many reasons it
would be desirable to have a smaller number of
members for the upper house than for the lower and
to choose them from larger districts or constituencies.,
The qualifications for electors and the age of the
candidates for election should also be different.

Higher educational and property qualifications
should be prescribed for the upper house than
for the lower. The property qualifications now
fixed in the Madras presidency for eclectors to the
Council of State seem to be sufficient. To be an
elector, a person has to hold in this presidency
‘an estate of which the annual income is not less than
Rs. 3,000 (£225) or to be the holder of land on
which the revenue assessment is not less than
Rs. 1,500, or must be assessed to income-tax on an
income of not less than Rs. 20,000 (£1,500). There
are various other qualifications of an alternative
character prescribed by the rules. The qualifications
seem to be fairly satisfactory, so far as they gno. The
other qualifications prescribed are past or present
membership of a legislative body, past or present
tenure of office under a local authority, past or
present university offfcerships, the tenure of office in
a co-operative banki:{g society or the holdine of a title
conferred for literary merit. The qualifications for
the candidates are the same
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The qualifications f{or election as a member may be
:1mencied in the light of the provisions of Article
56A of the Belgian constitution. A differential age
qualification may also be prescribed. As the upper
house isintended to represent experience and maturity
of judgment, attainment of the age of forty may be
suitably prescribed as an additional requirement.

As a remedy for the defects of popular chambers,
Lord Bryce suggests the creation of a second
chamber in which men might be gathered who are
eminent by their ability and the services which they
have rendered to the nation or to the district in which
they reside, men who have gained experience in
various forms of public work such as local govern-
ment, and the permanent civil service at home and
abroad, or who possess special knowledge of
important branches of national life, as, for instance,
agriculture, commerce, manufacturing industry,
finance, or education, or who have by travel and
study acquired a grasp of foreign affairs and the
general movements of the world.’

As regards the members to be nominated by the
government, I should not be disposed to leave it
entirely to the sweet will and pleasure of the execu-
tive to nominate any person they choose irrespective
of any qualifications or with reference only to the
qualification that he would be a person upon whose
steady support of government measures reliance
might be safely placed. As the system of election
is not calculated to assure the return of the best
qualified persons, it is desirable ‘hat the government
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at least should, in making their nominations, aim at
securing the presence of distinguished men of the
type mentioned by Lord Bryce. A much higher
standard of merit should be prescribed for nomina-
tions by the government. It may, for instance, be
provided that persons nominated by the government
to the upper house should belong to some one or
other of the following classes : persons who have
retired after holding for not less than two years
substantive appointments of the following descrip-
tion, viz., judges of the high court, judicial commis-
stoners, district judges, members of the executive
council, ministers, secretaries to government,
members of the revenue board, divisional commis-
sioners, district collectors, deputy commissioners,
heads of departments, vice-chancellors of universities,
dewans of Indian states with a population of
one million or more, presidents of legislative councils,
advocate-generals or the highest law officers in the
provinces, presidents of chambers of commerce,
commissioners of metropolitan corporations, men
who have distinguished themselves by research
work, eminent men in letters and arts, heads or
managers of commercial, industrial or trading
enterprises with a capital of ten lalhs or more,
chairmen of important trade unions with a member-
ship of not less than ten thousand members.

I have not considered it necessary to discuss the
system of indirect election of the members of the
upper house for th: reason that though it was
recommended by the Southborough Committee, it
was rejected by the Government of India and the
Joint Select Committee of Parliament and the
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Government of India Act proceeded upon the
principle of direct election. Apart from the objec-
tion that such a system of indirect election would vest
the franchise in a comparatively small body, there

are various other objections to all methods of indirect

elections and these have been pointed out by text:
writers. The system of indirect election to the
senate was tried in the United States and has beer
recently abandoned. Election by local bodies has
had the tendency to introduce the politics of nationa
parties into the elections to these local bodies
Election in the second degree by electoral college
has resulted in converting them into mandatorie
and puppets in the hands of the primary bodie
manipulated by the party machine.  After a
examination of the various methods of constructin;
a second chamber, Lord Bryce declares in despas
that every method of choice has proved to have it
own defects and nowhere have the results give
complcte satisfaction—a conclusion which does nc
in the least condemn the bi-cameral system i
principle for, if no second chamber is perfect, neithe
is any first chamber perfect. For each country tt
question is not whether it has got the perfection
desires, but whether it would not fare worse witho
some such addition to, or check upon, its popul
house as a second chamber provides.

The rext question to be considered relates to tl
representation of the differert provinces in the upp
house. In almost all colstitutions of a tru
federal type, the principle of equality between tl

1 Bryce, Jedern Demzeracies, vol. i, p. 443.
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constituent states or provinces is observed in the
constitution of the upper chamber. 1 have already
expressed my view that such a constitution is not
suited to the circumstances of India. The principle
of equality between one province and another has
therefore no place in our scheme of a second
chamber. The extent of the representation granted
to the different provinces must therefore be pro-
portionate to their population.

We may now proceed to consider the question
of the numerical strength of the Council of State.
The strength of this body must be fixed partly with
reference to the strength of the Assembly, partly
with reference to the various elements for which
it is necessary to provide for representation by
election or nomination and partly with reference to
the population. I have already stated my view that
for many reasons it is necessary to increase the
strength of the Indian Legislative Assembly to some-
thing like double the present size. In view of the
fact that the population of British India is
247 millions, the strength of the Indian Legislative
Assembly should not be less than 250 and may
go up to 300 or a little more. The strength of the
Council of State may be fixed at half the strength
of the Legislative Assembly, so that there may be
one representative in this house for every two
millions of the population. A body of 120 or even
150, which is more tha,1 double the present strength
of 60, cannot possibl}/ be viewed as unmanageable.
It is essential that the strength of the upper house
should be less than that of the popular chamber.
In the Government of India Act, there is a pro-
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vision that in case of a conflict between the two
houses the Governor-General may refer the matter
for decision to a joint sitting of both chambers. The
strength of the upper house should not be fixed
so high as to enable it to override the view of the
more popular house. At the same time, the strength
of the upper house should not be relatively so small
as to make it an utterly insignificant body whose
opinions need not be taken into account in any joint
sitting. Moreover, it is desirable to secure the
representation of all the various interests which, on
account of their importance to the country, deserve
representation in the legislature, but may not be able
to secure any or adequate representation in the lower
house. It has been observed' by Sir Sidney Low
that the English House of Commons takes no
account of the interests which have grown up irres-
pective of locality and that in these days the interests
of persons living in local juxtaposition are not
necessarily identical. Whatever might have been
the case when difficulties of communication made
men everywhere dependent on their immediate
neighbours, conditions have now changed, local ties
have weakened and intercourse between persons of
the same profession and the same class can be
nursued easily enough on a national scale. A stock-
broker of South Kensington may have much more
in common with ancther stock-broker living at
Brighton than with a greenfprocer in the next street.
The members of a profassbn, the adherents of a
sect, may be scattered all over the kingdom and form

* Sidney Low, Governancs of England (revised edition), p. 244.
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a numerous body in the aggregate and yet be not
strong enough in any one district to send their own
candidate to the Parliament or to turn votes. The
strength of the upper house which I have suggested
above is thus not in excess of the requirements of
representation of varied interests. Nor can it be
pronounced to be too large or unwieldy, if compared
with the strength of upper houses in other countries.
The French Senate consists of 300 members, three-
fourths elected by the departments and colonies and
one-fourth by the National Assembly. The upper
house of Sweden consists of 150 members. The
strength of the Italian Senate is about 400 and that
of the Spanish 360. In countries which have
adopted the federal constitution, the strength of the
senate 1s no doubt lower, but it is due to the fact
that the principle aimed at in the constitution of the
senate is the representation of the states on a basis
of equality and not the representation of the
population.  The composition of the upper house on
a partly elected and on a partly nominated basis is
not an unfamiliar feature of constitutions. The
proportion of the elected and nominated elements
may respectively be fixed at 60 and 40 per cent of
the total strength.

CHAPTER VIII

THE CENTRAL LEGISLATURE—(continued)

We may now proceed to consider the powers
and functions of the upper chamber. As pointed

‘out by Lord Bryce,’ there are three different
theories as to the powers of a second chamber—(1)
" that it should have exactly co-ordinate powers with

the first or popular house, (2) that the upper house
should be subordinate in financial legislation to the
popular house, but should have the same powers for
other kinds of legislation and (3) that the upper housc
should only exercise the function of re.vising bills
passed by the lower house, le., suggesting amf':n(-i~
ments and recommending modifications of detail in
financial preposals but without power to rejec.t or
substantially alter a measure when returned to it by
the popular house in the form approved by the Ia‘tter.

The theory which assigns exactly co-onmate
powers to the upper house is incompatible with the
system of parliamentary government. The essence
of a system of parliamentary government is that
there should be a correspondence or harmony
between the executive and the legislature. 1f
there is a conflict of views between the two
houses of the legislature and if they are to have
exactly equal powers, whith is the body to
whose decision the governmc\nt should conform?
Either the government must regard itsclf as at

* Bryce, Modern Demucracies, vol. i, p. 148,
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liberty to disregard the wishes of both, or to conform
to the wishes of one body alone. The former course
strikes at the very root of the system of parliamentary

or cabinet government. The latter course strikes at

the theory of co-ordinate powers. The house to
whose decisions the government conforms itself will
acquire a predominant influence. According to the
general practice under almost all constitutions which
have adopted the system of parliamentary govern-
ment, it is the house elected on a broader franchise
and for a shorter term that is held to reflect the
wishes of the people and is therefore invested with
the power of refusing supplies. The power to grant
or withhold supplies carries with it the power to
make, maintain or turn out the ministry. The popular
house has therefore acquired a position of pre-
dominance in all countries where the parliamentary
system of government prevails. :

On the footing of unequal powers, the second
chamber is generally inferior to the popular house in
the matter of supplies and money bills or financial
legislation. But as regards other matters and other
legislation, the powers of the upper house may be
equal and co-ordinate. This is the second of the
theories mentioned by Lord Bryce. But even under
this theory the question would still arise whether in
practice the second chamber should push the exercise
of its powers to the point of creating a deadlock in
the event of its diffefing in opinion from the lower
house, or should give way to the lower house.

The third theory reduces the utility of the second
chamber within very narrow limits and, at a time
when the growing influence of democracy calls for the
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existence of a body competent to put a check upon
hasty, unwise or unjust legislation, it would be un-
desirable to curtail the powers of the second chamber.
The reduction of the second chamber to a
position of impotence will deter men of ab.ility.
experience and status from seeking membersl?xp ‘of
the chamber. If the second chamber is to justify its

~existence by putting a brake upon ill-considered or

unjust legislation and securing ample time to
rouse and ascertain public opinion in the country,
it must be allowed the power of alteration and
rejection of measures passed by the lower hourxse.
The second theory mentioned above has the merit of
being reconcilable with parliamentary government,
but still leaves room {or deadlocks, and provision will
have to be made for the settlement of differences.
Under the Government of India Act, though the
annual budget is laid before both the houses, it is the
Assembly alone that has the power of voting grants
for expenditure. Bur as regards financial legislation
or what is popularly known as money bills, the Act
makes no distinction between the powers of the two
houses any more than in general legislation. In
Canada, bills for appropriating any part of the public
revenue or for imposing any tax or impost have by
law to originate in the House of Commons and
according to convention they may not .b.e arr.ler.\c.led
by the senate. There is no other provision ltmmr.lg
the power of the senate in fir \ncial or general legis-
lation. Under the Australian Commonwealth Act,
proposed bills appropriating revenue or moneys or
imposing taxation cannot originate in the senate, :}nd
the senate may not amend proposed laws imposing

5
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taxation or proposed bills appropriating revenue or
moneys for the ordinary annual services of the
government. The senate is also incompetent to
amend any proposed bill so as to increase any
proposed charge or burden on the people. But it
may return any bill which it cannot amend, suggesting
the omission or amendment of any items or provi-
sions, and the lower house may, if it thinks fit, make
any such omissions or amendments with or without
modifications. There is also a provision prohibiting
the tacking of other legislation to money bills. A bill
which appropriates revenue or money for the ordinary
annual services of the government cun deal only with
such appropriation.  Bills imposing taxation must
deal only with the imposition of taxation, and any
provision therein dealing with any other matter is of
no effect. Bills imposing taxation, except bills
imposing duties of customs or of excise, must deal
with one subject of taxation only; but laws
imposing duties of customs shall deal with duties
of customs only, and laws imposing duties of
excise shall deal with duties of excise only. In other
matters the senate has equal power with the lower
house. In the South Africa Act, very similar
provisions are to be found regarding money bills. By
the Parliament Act of 1911, if a money bill, having
been passed by the British House of Commons ana
sent up to the House of Lords at least one month
before the session, ig#not passed by the House of
Lords without amendment within one month after
it is so sent up, the bill shall, unless the House of
Commons direct to the contrary, be presented to His
Majesty and become an Act of Parliament on the
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royal assent being signified, notwithstanding that the
House of Lords has not consented to the bill. With
regard to other bills, the House of Lords has only a
suspensive veto for a period of two years. The
Federal Senate in the United States of America has
the power to amend or reject money bills ; but as the
system of government adopted thereis the presidential
as opposed to the parliamentary type, the practice of
that country has no bearing for our purposes. The
case of the French Senate is more in point, as France
has adopted the system of parliamentary government.
Except in regard to the introduction of money bills,
the French Serate has co-ordinate powers with the
Chamber of Deputies. It has claimed and exercised
the right not merely to reject, but also to amend
money bills and is said to possess the right of
reviewing, controlling and examining the budget.
The question to whom the ministry is responsible is
stated by text-writers to be in doubt, though Article
6 of the constitutional law declares that the ministry
shall be responsible to the chambers.  Lord Bryce is
of opinion that the powers of the senate “'are weaker
in fact than they seem on paper. Subordination in
the realm of finance debars it from controlling the
executive, though it has twice caused the fall of
ninistries, in one instance, however, because the
ministry wished to fall, as the chamber did not rally
to its support. Since it is only in the second degree
the creation of universal suffrage, its claim to express
the will of the people 1s less strong. Thus while
feeling the natural and inevitable jealousy of a second
chamber towards a first chamber, it recognizes its
own inferiority and seldom challenges its rival to
20
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l 131

a due In view of the fact that a second chambe

with full co-ordinate powers is not reconcilable witt
the system of parliamentary government as workec
in the British Empire both by the Mother o
Parliaments and by her emancipated daughters, it
would be safer to adopt the provisions of the
Australian Commonwealth Act according to which
the upper house has no power of originating or
amending a money bill, but can only reject a bill, or
return it with suggestions for reconsideration and for
the omission or amendment of any particular items.
There are various methods of adjustment of
differences between the two houses of a bi-cameral
legislature. Under the British Parliament Act of
1911, if any public bill other than a money bill is
passed by the House of Commons in three successive
sessions, whether of the same parliament or not, and,
having been sent up to the House of Lords at least
one month before the end of the session, is rejected by
the House of Lords in each of those sessions, that bill
may, on its rejection for the third time by the House
of Lords, be presented to His Majesty and become
an Act of Parliament on the royal assent ; provided
that two years have elapsed between the date of
the second reading of the bill in the first of those
sessions in the House of Commons and the date on
which it passes the House of Commons on the third
of those sessions. There is no provision in the British
North America Act fof the settlement of differences
between the two houses. Under the Australian
Commonwealth Act, elaborate provision is made for

* Bryce, Modern Democracies, vol, i, p. 264.
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meeting the cases of disagreement between the two
houses in matters of legislation. If the upper house
rejects or fails to pass a bill pass;d by the House of
Representatives, or passes it with amen.dments to
which the lower house will not agree and if, after an
interval of three months, the lower house in the same
or next session again passes the bill without or with
any amendments suggested by the upper housc_a, a}'ld
the latter fails to pass it, or rejects it, or passes it with
amendments which are not acceptable to the lower
house. the Governor-General may dissolve the two
houses simultancously. Tf, after such dissolution, a
fresh lower house passes the bill and the Senate again
rejects or fails to pass it, the Governor-General may
convene a joint sitting of the two houses. .Unde?r
the South African Act, the procedure prescribed is
somewhat simpler. If the upper house rejects or
fails to pass a bill which has been passed by the lmyer
h;)use and, if the lower house in the next session
again passes the bill and the upper house again
rejects or fails to pass it, the Govem.or.-General may
during that session convene a joint sitting 9f the two
houses ; provided that in the case of a bill dealing
with the appropriation of revenue or moneys for the
public service, the joint sitting may be convened
during the same session.

Under Rule 36 of the Indian legislative rules,
if the two chambers are unable to come to an
agreement, the originating chamber may either
report the fact of the disagreement to the Governf)r~
General or allow the bill to lapse. Under section
67, it is open to the Governor-General to refer the
matter for decision to a joint sitting of both
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chambers, but such joint sitting can only be
convened, if a bill passed by one chamber is not
passed by the other chamber in a form acceptable
to the originating chamber within six months after
the passage of the bill in the originating chamber.
The intention of the section seems to be that a
joint sitting cannot be convened before the lapse of
six_ months from the passage of the bill in the
originating chamber ; nor is the Governor-General
bound to convene a joint sitting for the purpose of
settling the difference. It is left entirely to his
discretion. The expedient of a joint sitting is one of
the methods resorted to for the purpose of settling
differences of opinion. But, if the joint sitting should
be convened in the same session in which the
disagreement has taken place, the remedy is attended
with disadvantages. The object with which a
second chamber is created is to interpose a period
of delay sufficient for the education and expression of
public opinion. If the joint sitting  should be
convened immediately after the disagreement has
arisen, there may not be sufficient time for the
discussion of the subject matter of difference, or for
the ascertainment of public opinion. In view of the
difference in the strength of the two houses, the
result of the joint sitting will in all probability be to
confirm the decision arrived at by the first house
originally. Any provision therefore requiring a joint
sitting, as soon as, or shof'tly after, a disagreement has

+, taken place, will defeat the object of the bi-cameral

wystem. Either there must be a prescription of a
deh\?xte interval of time between the date of the
passtng of the measure in the originating chamber

4

\

and the date of the joint sitting, or there must be a

dissolution and a general election, or r,‘herc must at
ast be a provision that thc? joint sitting s}.m.ﬂ not
te place in the same session. The provision in
e South African Act that the joint session must be
a subscquent session seems to be bette.:r suited to
shieve the purpose. Money-bills being of an
-gent character, the joint sitting for the settle.me;t
differences regarding them may be convened in the
ume session. The requirement in the Governmex.'xt
" India Act, that there should be an interval of six
onths between the date of the passage (.)f tl'le bill
y an originating chamber an.d the joint sitting 1s alsc;E
pparently calculated to achieve the same ob]?ct;
elay. It would be a proper exercise 0 the
iscretion of the Governor-General if, in the case of a
ispute raising issues of an import.ant but not ve.r);
rgent character and not relatn_lg to financia
:gislation, he put off a joint meeting for a longer
eriod than six months, say for a year.

Another solution which has been suggested for
he settlement of differences is a referendum on the
articular question at issue between the two houses
o the votes of the people. DBut the device of th.e
eferendum as a method of ascertaining public
»pinion is, apart from its intrinsic defects, altogether
wnsuited to the conditions of this country.

The strength of the Indian Legislative Assembly
mder the present scheme is fixed at 15‘%4: of
whom 103 are elected members, 26 are pominated
sfficials and 15 are nominated non-officials. The
number of elective seats must prima facie be _regarded
as utterly inadequate for the representation of a
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population of 247 millions for the whole of British
India. Roughly speaking, there is one member to
represent every two millions and a half of the popu-
lation. I wonder whether there is any parallel to this
state of things in any other country in the world. I{,
however. representation were desired on anything
like the scale obtaining in European countries or in
the United States of America, the strength of the
Assembly would become impossibly unwieldy. On
the basis of the census of 1910, there is one repre-
sentative to every 210,000 inhabitants in the House
of Representatives and the total strength of the
House of Representatives is 433. The standard
unit of population for each member of the House
of Commons in Great Britain was fixed at 70,000
by the Speakers’ Conference of 1916 whose recom-
mendations were carried out in the Reform Act of
1918. This comparison shows that it is utterly
impossible to aim at anything like a similar scale
of representation for this country. It would, how-
ever, be by no means extravagant to suggest that
there should be one representative in the Assembly
for every million of the population. This would
raise the strength of the elective element in the
Assembly to about 250. Even if it were necessary
to provide for a certain number of nominated seats,
the total strength would not be likely to go much
above 300, a number which cannot possibly be
regarded as unmanageable. I am not however
suggesting an increase in the number of seats merely
on theoretical grounds. In considering the strength
of the provincial legislative councils, 1 adverted to
the various factors which have to be taken into

B!
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account in fixing the size and number of the
constituencies. Having regard not merely to the
population of British India, but to its enormous area
of one million square miles and more and the
impossibility of securing any contact, not to speal‘{ (?f
a close touch, between electors and members, it 1s
absolutely necessary to increase the strength of the
Assembly in the manner suggested. T do not
overlook the fact that though the population of India
is 247 millions, the strength of the electorate for the
Assembly according to the latest figures availabl'e
is only 1,125,000." DBut this circumstance s
neutralized by the fact that the electorate does not
consist of compact bodies resident in small areas, but
of persons scattered over the wide spaces of tf?e
numerous districts of British India. An increase in
the strength is thus imperatively called for in' Fhe
interests of reasonable representation and political
progress.
In a system of responsible government, there
is hardly any instance of the inclusion of a
nominated element in the composition of the lower
house. When I speak of responsible government,
I have in view a responsible government of the kind
known as parliamentary or cabinet gov rnment. If
the legislature consists of two chamber.s,. it is the
lower house which makes and unmakes ministries and
which is itself responsible to the electorate. The
authority of the lower house is derived from the fact
that it represents the people at large or, to be more
accurate, the electorate. The introduction of a

3 Parliamentary Return showing the results'of elections in India
{1925 and 1926 Cmd. 2623).
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ominated element, which does not owe 1tslmen}11bfzr€;
hip to the suffrages of the people', but to tleIc ou:f
f the executive, will interfere with the working oe
e system of responsible government. 'Its prcisertl‘c]e
. likely to cause confusion and obscunty&: asﬁé)ence
gnificance of the votes of the house.‘ on ‘ be,
 the government or the want of it canno1 :
ﬁerredumerely from the fact of a faY()'urab fc ;r
ostile vote by the house. It is the opinion o th.e
lective element alone that should determine t i1st.
uestion and the fate of the 'government. f
sould be altogether inconsistent with any schen;e o
onstitutional government to ignore‘the votes o afny‘
f the members of a house, whoever.they may be,h'olx1
ny purpose. In spite of these obJe(.:tlonshwe st m
ave to tolerate for a certain space of time the sys (;3 i
f nomination out of a panel of names recommen ‘e“
y registered associations for the purpose ;ljf Secull;;ﬁb
he representation of the depressed and‘t e worb g
lasses in the Assembly. As the question has . e?r:
Iready discussed in connection.thh the provmill
ouncil, it is needless to expatiate further on th
)O‘I?f)'r reasons similar to those given .B.t.JOVC, there is
10 room for officials other than the ministers under a
cheme of responsible government. The argumc}r:t
hat officials would form very useful mem?ers of t z
egislature by reason, of their experience atr;m
cnowledge may be allowed as a valid reason in .
ransition stage, when the government 1s only re;.)lrc‘,
entative and not responsible. But when responsible
yovernment comes into existence, gover.nr-nent
:)fﬁciais other than the members of the ministry
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should have no place in the legislature. Whatever
stock of knowledge the officials may possess must be
made available to the legislature through the
ministers who are heads of the departments.
Turning now to the representation of classes and
communities in the Assembly, the remarks already
made in a previous chapter regarding the separate
representation  of communities in  the provincial
legislative councils apply to such representation in
the Assembly also. As regards the representation
of special interests, as distinguished from com-
munities, we find that the interests represented in
the Assembly are those of landholders, commerce and
the millowners’ association. The representation of
important special interests raises issues of a different
character from those involved in the question of
representation of communities.  But even here
it 1s unfortunate that there should be a division of
commercial interests into European and Indian. [f
it were possible, one would like to suggest a joint
electorate with guaranteed seats for European and
Indian merchants instead of separate representation
for the European and Indian chambers of commerce.
A joint electorate will promote closer {riendly
intercourse  between the two commercial com-
munities than the present system and will oblige
the commercial men of each community to cultivate
the good-will and friendship of the commercial men
of the other community. ut the benefits expected
would not accrue, if the European and Indian
merchants separatelv resolved among themselves
to put forward just the number of candidates

required to fill the guaranteed seats. The
21
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candidates put forward by each commumt)f \;/dtlh;i
able to get in on the strength_ of the votes ,Ot thelr
own community without caring for the vote 0
merchants belonging to the _ othe‘r cor'nr.nugx.)};
Moreover, there are other practlclal dlfﬁculltxet.sh“ f;l;t
may thwart the trial of this experiment. nth ef !
place, we do not know the numerx'cal streng'h ‘ (; ¢
commercial men in each community and whet Ter
will or will not be possible for the members of1 one
<community to swamp the other. In the nez.ctfp ace,
it might be dificult to frame a satlsdaztory
legal definition of who are to be regarde ’ as
commercial men and to prepare an accurate an
satisfactory register of such persons. In any scl‘ylen;;'
for the representation of specleil interests, it wou
probably be found to be practicable a'nd expedient
that the seats should be rather assxg'ne.d to the
nominees of organized voluntary associations thfm
to the individuals elected by the members of "a
statutorily created class wh.o may be scattered over
a large area. Lastly, the interests qf the European
chambers of commerce and the IndJa‘n chambers c?[
commerce may lie in different direct'lons al?d their
respective points of view may be radlcally dxfferex'lt.
For these reasons 1 am afraid we must give up with

regret the idea of a common representation for the
o

chambers of commerce as being impracticable for
the present. An amalgamation of the European and
- Indian chambers of comynerce would be an excellent
~ideal, but it seems too utopian to be realfzed.

The separate representation of the interests of

i large landowners has been a feature of our legislative

~bodies almost from the time that they assumed
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4 representative character. The importance of the
interests of the class of large landowners, their
great influence in the country and the fact that thejr
vested interests can always be expected to enlist them
on the side of order and stability have weighed with
the government in according separate representation
to them. Though the interests of the large land-
owners may induce them to come forward as
candidates at clections, and though their influence
may be expected to secure them success, they are
reluctant to stand as candidates at an election by a
general electorate and the Government also would
be unwilling to withdraw the privilege of special
representation from a class which they have hitherto
favoured. Otherwise the question would be worth
considering whether the time has not come for giving
up the system of special representation of this class.
T will here glance for a moment ar 4 question
which has been attracting the attention of theorists
and some constitution-makers, viz., whether the
system of territorial representation of the representa-
tion of vocations and interests is better calculated to
seeure a system of real representation of the people
in the legislature.  Thig question attracted attention
at the time of the amendment of the Government of
India Act in the time of Lord Lansdowne and also
when the Minto-Morley Reforms were introduced.
The question was also considered in the Montagu-
Chelmsford Report and, " after considering  the

“schemes of representation embodied in the previous
- reforms, the authors of the Joint Report recorded

their unhesitating conclusion in favour of the accept-
ance of the principle of territorial representation,
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The grounds upon which they rejected the principie

of representation of communities and interests still

remain as valid as ever. Whether a system of

territorial representation secures the representation

of all the wide and varied interests in a nation

or not—there is no reason to suppose.that any

important interests fail to secure due representation

—the system has the merit of promoting the sub-
ordination of sectional interests to those of the
country at large. Even under a system of
territorial representation or, in other words, repre-
sentation of local areas, it must be admitted that
the representatives may be swayed by the interests
of their own constituencies and may exhibit a zeal
for favouring the claims of their own localities to
preference in the distribution of public expenditure
and in other ways. But, the claims of local con-
stituencies are ordinarily not exclusively identified
with the interests of particular classes or occupations
and the antagonism of conflicting local claims does
not produce such serious evils as a system which is
based upon a vocational classification. There is no
local constituency of any considerable size which
would not contain members of a number of different
economic groups or vocations and in which the
conditions of living within the same area would not
promote some regard for the claims of other sections,
groups and classes than the one to which the repre-
sentative belongs. HoWever much the old system

o+ Y The tie of common occupation which hound the burgesses of the
.-old municipal corporations of England is said to have bred a spirit
of exclusiveness and of callous indifference to the interests of
others and to have been their greatest vice. Gilbert Slater’s HMaking

S of Modern England, p. 144,
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of srnaH. village communitieg might have declined
!the condl‘tions even of the comparatively a;tiﬁsicza;naenci
tzriir) ntigxtts of local self-government have a tendency
' e a regard for the claims of more interests
fmc! Sections than one and a broader outlook i
political matters.  ‘The interests of the state f?) bu;
\tjxheicg)rigamz]ati?n ((;f constituencies in aﬁy manrnfl:(r
S calculated to divide th i
citizen or lead him to think of Hi;sz}]feg‘?;(;'ld e
’member of any competing organization,. Unslu);tzgla
as the system of representation of vacations would be
M any country, it would be far more harmfy] ; th'e
country where the need for the consolidatio nf hls
dlf?;}rem classes of the people is strongest e
. e]:{ric ;s a dxfferencsz in the methods of voting
’ pectively adopted  for the Council of St
and the Indian Legislative Assembly. Ip el one
éo(,)u It]hc; ;ngian Legislative Assem.bfy 'mzcmt)lr:
cl of State, the o : i ( ?
plural member constiLu\‘e’z:ii?lismtll;gatwi:\}:err?g?lrd to
has as many votes, as there are membexy«" Ltsciof
fif:gtd; bL.lC there are special provisions ford certai)xi
systemuf:’mte]; cf&tﬁl{;&tifﬁ:eﬁdency ?f lBombay’ o
which any elector mav :zccunjl?l;(;eh' o, under
;gr;]rhdz;tc, or distribute them nmon};:tvt(;:i:np;iz"izz
o c”f)emgc‘:semlfg the Fenga! E'uropean constituency
representation byyr’nefl;i (I;)Fnlc ‘Ple. e broportonal
vote o e 7 s the smgfe transferable
e syt t-h n elecﬂqns to the Council of State,
e " € cumulative vote ig followed in the
o ay  non-Mahomedan constituency ; in th
; adras non-Mahomedan constituency the 'election i:
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made according to the principle of proportional
representation by means of the single transferable
vote.
It is desirable to make some remarks upon the
principle of cumulative voting and proportional
representation, upon the objects which these
principles are intended to serve and the results which
have attended, or are bound to attend, the application
of these principles. Both these methods of voting
have been put forward with the object of remedying
some of the defects of the system of election to the
legislature and securing the protection of minorities.
The object aimed at by many political reformers is
that the representative body should adequately
reflect the opinions of the electorate and be a mirror
of the national life. [t must be confessed with regret
that the ingenuity and inventiveness of political
philosophers and practical politicians have not yet
succeeded in devising any method of voting which is
not open to serious criticism. The system of voting
which now obtains in England is the system of single
member constituencies and this is the system which
has been adopted as a rule under the Indian reforms
scheme, subject to the exceptions just referred to,
and to the plural constituencies which have been
provided for the purpose of guaranteeing a number
of reserved seats to certain classes. The difficulties
in the way of obtaining a fair representation of the
electorates are due to various causes. In the
first place, it is not practicable, however desirable it
may be, to arrange for exactly equal electoral
districts, i.e. equal in the number of electors. The

result of this unequal distribution of electors in the
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vonsttuencies is that the members
general election to the [eos e @
et e legislature do pot fairly reflect
2alance of the parties in the country. [t js qui
possible that the minority p; } ¢ e
Sbtain - hat ¢ Y party in the country may
oain jority of representatives in the Assembly
m,ab g n); rate, that a substantia] minority may ohy .
o surc ly small fepresentation. Thjg ig notya v
‘Neoretic; ibili o
pheore 1(:[";1 po;sxblllty, but has often been real; ?
n America and iy England Th o
vote and the system of Portio  ramulative
are v of e Of proportional representation
~ € devices which h o0
1  of ave been gy o
tgr obviating sych results,  The whole e
o s e [ ‘Nole question of
i of voting  underwent very  carefy]
“ 19](; n alt the hands of the Roval Commissig
on electoral gv i
e 4 osystems. The def,
rinci | ) ¢ defect of
Ser Lp e of the cumulative vote 1s that it work 'the
apr i o
Sk“?‘ﬂ prumous mapner and is commonly defeatednba
Sl party organization. Moreover it lends i Iy
1Srepre ati -
o pjusentatxon to voters an( doccption SE{
‘ 0¥ the candidates, [ often ha "
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balance of opinion in the country and that v::ttee;
which under the present system are lost }(]JI' ¥ sted
could be utilized. On the other hand,. .t.e S);t e
has also been the subject of trer.lchant crx;asmtem <
hands of eminent constitu.tional.lsts. If.tie sti;s ™o
proportional representat19n is appliec o tz)f
electoral districts returning a large n; er o
members, the number of car}didatc::s for t ’e jnd th;.-,
also likely to be corresponaingly mcrelas?cd ’ thc;
ordinary elector is bound.to b(? pc;rp eh;e . ytheir
appeals by different sections 1n avcl);lss of ther
respective candidates anc;1 Wli:;?t Satoffl oss to max
i ind between the |
::ijndkzélsat;nsl. He will there.fore fall Linde; ’ et:]:
influence of the party machines and \x;repbie m
While each minority par;y or gtroup :fla){) ro; Oar e i
secure representation, the system roportiens
tion is calculated to increase rather the ’
;?E:;::Stathe power and inﬂ.ue.nFe of th? pa;g‘
machines and it is likely to .dxmmlsh the ;Lopetem
the exercise of the individual judgment of .t e \éo Cm. .
In the next place, it will have the effect Off“clltc;‘otu an§
into the legislature a large number .of af hfs s m,_
cranks, each keen about the promot19n of his pfathe
cular hobby rather than the general {nter?‘sﬁ[ ) hqﬂ
state. To use the language of one writer, etsti;e
have faddists and fanatics o'f all sorts repres?’r: aThe
of the concentrated eccentricity of the elector.. -

d rage the formation
system has a tendency“ to encou gr ¢ lormazon
of groups and destroy the two-party sy 1 (.ﬁstrictq
enormous size in local area of our electora .

* Hearnshaw's Democracy at the Cross-ways, p. 334.
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must enhance the evils of the system of proportional
representation and render it peculiarly unsuitable to
this country. The smallest constituency to which the
principle of proportional representation can be
usefully applied is one returning not less than
three members. Even for a three-member consti-
tuency the local areas would have to be very much
larger than they are for single member constituencies.
Otherwise, the number of constituencies and the size
of the legislature must be very largely increased.
The principle of proportional representation has not
been adopted in the English Reform Act of 1918 and
the main reasons which weighed with the House of
Commons in rejecting the system were the loss of
touch between members and constituencies involved
in the creation of the very large constituencies
necessitated by the system, the great expense to
which the candidates would be put and the difficulty
attached to the conduct of by-elections.  But
incompatible as the system of proportional repre-
sentation is with the system of cabinet government,
there is no harm in applying it to the second chamber
of a bi-cameral legislature. For, as a rule, a second
chamber has no influence on the formation or the
maintenance of a ministry, and one of the objects of a
second chamber is to provide representation for
various minorities and sections of public opinion.
The adoption of the principle in this country in the
case of the Council of State is thus not open to
objection, but its application to elections to the
Assembly and to the provincial legislative councils
is inconsistent with the development of cabinet

government and with the maintenance of a strong
22



170 INDIAN CONSTITUTIONAL PROBLEMS

executive. Nevertheless, it may be found necessary
to adopt a system of proportional representation b.y
the single transferable vote, where and so lon.g as it is
considered necessary to create plurall constituencies
for the representation of minorities with, or without,
a system of reservation of seats. .
Closely connected with the 'subject we are
discussing is the question of the size of the consti-
tuencies for the Indian Legislative Assembly. I have
already dwelt upon the factors by which the nuTnber
and size of the constituencies should be determined.
The constituencies which have been formed fc-:r elec-
tions to the Legislative Assembly generally include
two, three or even more districts and cover thousands
of square miles each. Though the number of voter.?
for the Assembly constituencies may not be 50 large
as those for the provincial legislative councils, .the'y
are spread over a much larger. area and it .is
impossible for candidates to come into contact with,
or to educate, their constituents. In the .Madms
presidency, the constituency which compnscs.the
Ceded Districts and Chittoor is 31,000 square miles.
The constituency of Madura, Ramnad and Tinnevelly
comprises 14,000 square miles and that of Salem,
Coimbatore and N. Arcot is over 18,000 square
miles. The central division of Bombay is 38',(?00
'square miles in extent and the southern leli?lOﬂ
25,000 square miles. Jt is needless to m.ultxp}y
figures to show how unmanageably large the sizes of
constituencies are. Whether we take the population
~of British India or its area, the strength of the
_ Assembly must be regarded as absurdly inadequate
not merely on a priori grounds but from actual
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experience of the conduct of elections. The total
number of districts in British India i well over 250
and as the population is also about 247 millions, the
strength of the Assembly on the basis of territorial
representation should not be less than 250, To this
number must be added such number of seats as may
be necessary for the purpose of representation of
minorities or special interests, The strength of the
Assembly will therefore have to be fixed at some
figure between 300 and 350. In the United States
of America, which is the only country with a large
area and population with which any useful com-
parison can be made, the number of members of the
House of Representatives s 435, while the
population of the United States js only 110 millions.

The pecuniary qualifications for a rural consti-
tuency in Madras for elections to the Assembly are
the holding of land of an annual rental value of not
less than Rs. 50 (i.e. £3-15-0) or the payment of
taxes to the extent of Rs. 20 (i.e. £1-10-0). So far
as this presidency is concerned, the qualification fixed
cannot be considered to be too high.  The other
qualifications do not seem to call for any remarks
beyond those already made in connection with the
provincial legislative councils.

The duration of the Legislative Assembly is the
same as that of the provincial legislative councils
and, for the reasons I have already given in dealing
with the duration of the provincial legislative
councils, the life of the Legislative Assembly should
also be extended to a period of five or. at least,
four years.

Under the existing scheme there are two sessions
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of the Indian legislature held every year, (?nis dun:lg
the winter lasting about two months or a h‘tt c;\mo :{
and the other for a month in the autumn mh tugtt;;e
or September. In view of 'the fact tha he
attendance at the legislatm? m.volves Ver)t{ m(;n(,i
journeys of over a thousand mllfas in the cz.lsebo iness}
of the members and a dislocation of their bus OE
it would be undesirable to increase thf? f_req{t;enl(:); 1
the sessions and their duration, unless it 1s a Slo u eoyl;
unavoidable. But the experience of the working of
the central legislature during the l‘ast seven yeztler
has clearly demonstrated the necessity fo; a gi':;: o
frequency of the sessions, or for a longer uraf o
the two sessions. There is a larrge mass o1 n :
official business in the shape of bills and'reslj) utxfon:
which cannot possibly be disposed of andist eref ?;c
left in arrears every session. Even in t‘he case c; E
House of Commons in England-, whlcb sits ox;_hz
much longer period than the I{xdlan legislature, ;
time available for private business has .been _ve):
largely curtailed by the pressure of pubhc’;;:smes;s
and the demands of the government. ere §
therefore nothing surprising in the fafct th;t t fi‘
restricted opportunity for the transaction of non
official business in the Indian legislature has given
rise to much dissatisfaction. The remedy th-ere~
fore lies in the adoption of one of the two alternatives
mentioned, either more ‘sessions than two, or lorllgcr
sessions than at present. As between the. two alter-
natives, the extension of the autumn session to .two
months seems to be preferable. The sessugns
may be held in the months of Augus.t and S.eprem er
and the time available for non-official business may
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be increased. Instead of being called away from
their homes and business several times in the year,
the members would find it more convenjent to
undertake only two trips to the capital.  This
arrangement will also be less expensive to the state
than the holding of a third session which would
involve a greater expenditure of public money in the
payment of travelling allowances.

In connection with this subject the question of
payment of members has to be considered. Thig
question first came to the front in the United States
where members had to leave their business and
undertake long journeys from their homes and live
in the capital. The practice has since been adopted
in many other countries and the extension of the
suffrage and the desire of the working classes to be
represented by members of their own classes have
led to the adoption of the system in European
countries also, and jt may not be possible to resist the
claim based upon the practice of other countries.
The existing rules provide for the payment of
travelling, halting and carriage allowances and enable
the ordinary middle class member to avoid any
expenditure out of his own pocket on account of his
attendance at  the sessions.  The payment of
members throughout the year will not merely involve
a considerable addition to the public expenditure, by
will have the effect of encouraging the growth of 3
class of politicians who wolld look to a seat in the
legislature as means of livelihood. | would
therefore prefer the continuance of the existing

arrangement to the System of payment in force
elsewhere.
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qualifications during the transitional stage regarding
the subjects of defence and foreign and political
affairs. Two alternative courses are open with regard
to the management of these two portfolios during the
transition period of dyarchy. One is to leave them,
as they are, in the hands of the Commander-in-Chief
and the Viceroy respectively. The other and the
better course which would pave the way for complete
responsible government is to entrust the portfolios to
non-official Indian members of the executive council
to be appointed by the Viceroy and responsible to
him, in the same way as the members of the executive
council in charge of reserved subjects in the provincial
governments are now appointed and responsible.
These two important subjects may continue to be
reserved, but should be held by other hands. There
is abundant need and justification for this interim
reform. - The Viceroy’'s work is so heavy and
multifarious that it is not possible for him to pay
the same attention to any particular portfolio that a
member in charge of it can give. The result must
be, as very widely believed, that the secretaries in
charge of the foreign and political affairs are
practically all in all in their respective departments.
[t is not suggested that the papers do not ultimately
go to the Viceroy for his perusal and approval of the
action proposed. But it would be more satisfactory
if non-official members, preferably Indians, were
appointed to be in charge of political and foreign
affairs, so that the papers might be examined not
merely from the point of view of the departmental
secretariat, but also from that of a fresh and less
hide-bound mind.  While this svstem would
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other evils the inability of the Commander-in-Chief
to maintain continuous personal contact with the
whole army and be in his place in the council at the
same time. They relied upon the opinions of Lord
Sandhurst, Sir Charles Trevelyan, Sir Henry
Durand and Sir Charles Napier.  They recom-
mended that the relative positions of the Government
of India and the Commander-in-Chief should be the
same as those of the Secretary of State for War and
the Commander-in-Chief in England. Lord Lytton,
when Governor-(}cneral, took the same view as the
Eden Commission as to the undesirability of the
Commander-in-Chicf being a member of the council.
The Esher Committee, which reported on the army
in India, disapproved of the proposal to establish in
India a civilian member of the executive council
responsible for the army and an army council with
collective responsibility as unsuited to Indian require-
ments at the time of their report.  The reasons given
by the committee for their opinion were both meagre
and feeble. Though their attention was drawn to the
importance of framing their proposals with reference

' to the gradual approach of the Government of India

to a Dominion status, they felt themselves obliged
to base their recommendations upon existing facts
and held that the army administration in India must
conform to the principles laid down by the statutes
upon which the Govcmment.of India is based. The
only other reason given by the Committee js that
there is no close resemblance between the principles
which are applied to army administration in England,
governed as it is under democratic parliamentary

institutions, and’ the conditions that obtain in India
23
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where the government remains of a bureaucratic
character with such parliamentary checks as are found
to be possible. They went further and said that there
was no analogy between the Government of India
and that of any European country. The fallacy of
this reasoning is obvious. While it is necessary
under a system of responsible government to have at
the head of the army administration a minister who
is responsible to parliament, the absence of res-
ponsible government furnishes no argument against
the adoption of the same system. The system of
army administration now obtaining in England has
been reached after numerous experiments as the
result of a long process of muddling and evolution.
The final voice in the army administration in any
civilized government must rest with the civil power.
The substitution of a civillan member of the council,
assisted by an army council, for the Commander:in-
Chief in the executive government is the symbol
of the supremacy of the civil power and is the only
system compatible with responsible government.
My proposal for the introduction of this system would
have an immense advantage over the present system,
even though the portfolio of defence may continue to
be reserved. The change proposed would be the
best method of training the civilian legislator for
responsibility for defence. It would give him an
insight into the problems of defence and the
methods of army administration in a manner that
the existing system can never hope to accomplish,
for however long a period it might be continued.
It might perhaps be urged that the civilian Indian
in this country has no knowledge of military adminis-
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tration and that it would be disastrous to remove the
ex.pert Commander-in-Chief from the council ; but
this argument can only impose upon those who have
no acquaintance with actual conditions in England.
As observed by Sir William Anson ; ““The Secretary
of State for War is certainly not selected for that
office by the Prime Minister because of his military
experience or scientific attainment. Aptitude for
debate and a reputation for business capacity are the
essentials.  Anything more than this must be a
matter of chance. Nor has the minister thus
burdened with novel duties the power of giving hi;
excl_usive attention to them. He is a memb;,r of
parliament, generally of the House of Commons
and then he has a constituency to please. As z;
meml.)er of the Cabinet he must attend to the political
questions of the day, and may be called upon to
support his colleagues in debate.’”?
thé\gz:l&zi%rfzt;1clcx{a.r,1.t'age of the pr.oposal to entrust
a civihan member is that it will be
much fzf"zsicr for him to obtain the necessary orants
for mxht:%ry expenditure from the Assemt;lyb thar;
for a military expert. As regards the English
House of Commons, Sir William Anson obse:ved
that there could be no doubt that the House was
more ready to grant the sums demanded when the
de;n.na.nd was made by a civilian after passing the
criticism of the Treasury and the Cabinet thb:m it
would be if the demand were made by a’militarv
expert who might be supposed to think no mone;r

1 te v,
vol.?i??ﬁzr:tsii[‘;;'llg()a]’:dg C'us;‘gm of the Cons'itution (third edition)
o, 15 (e qg P 20D ec also Ramsay Muit's Peers and Rurcancrats,
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ill-spent which was spent on his department.’ The
report of the Esher Committee admits that the
Commander-in-Chief has an intolerable burden of
work in the way of inspection, in the way of
organization and in the way of supervision and, not-
withstanding all their pious dicta upon the merits of
concentration of authority in the hands of a single
individual, they say that he must be largely relieved,
in military matters by delegation and in civil matters
altogether. They say that there is no sound and
valid reason why his signature should be obtained
to despatches from the Government of India upon
questions which have no military significance or im-
portance, or why he should be required to study and
record his opinions on cases which relate exclusively
to the civil administration. They recommended that
the Commander-in-Chief should be excused atten-
dance at the executive and legislative councils,
except when the business under discussion affected
military interests. Then again, it may be urged
that the constitution of an army council on the same
basis as in England would involve the abolition of
the post of Commander-in-Chief. Whether it should
or should not, and whether the General Staff could
take his place or not are matters of comparative
detail which could be investigated after the principle
is decided upon and which must be decided with the
help of expert knowledge.

Whether the portfolio of defence is entrusted to
a non-official Indian member as advocated above or
not, it is desirable to introduce certain changes in

Y Anson’s Law and Cusionr of the Constitution (third edition),
vol. ii, part ii, p. 209. )
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the budget procedure of the central government.
Under section 67 (a), the proposals of the Governor-
General in Council with regard to the expenditure
under the political or the defence head are not
submitted to the vote of the Legislative Assembly.
[t seems to me that, subject to a power of restoration
to be vested in the Governor-General in Council,
the proposals for expenditure under these heads
should also be submitted to the votes of the Assembly.
The procedure suggested is analogous to that which
is prescribed by the statute with regard to the pro-
nosals for expenditure on reserved subjects in the
provincial legislatures. This change in the procedure
need not give rise to any apprehension of danger in
the shape of refusal or reduction of grants, more
especially as a safeguard is provided against any
unreasonable exercise of discretion by the Assembly.
If there is any attitude of hostility to military
expenditure, it is partly due to the failure of the
Government to enunciate and carry out a liberal
policy of Indianization of the army with a view to
enable India to fulfil the condition of self-govern-
ment. It is also due in part to ignorance or
misconception regarding the conditions and require-
ments of the problem of defence which again must
be attributed to the omission of the Government
and the military authorities to familiarize the
members of the legislature and the public with these
matters. Neither the Government nor the military
authorities would have any incentive to enlighten the
public on these subjects and enable them to form
correct opinions, unless and until the army estimates
are placed on the votes of the Assembly. No
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difficulty has been experienced by the finance
ministers of the Government of India in persuading
the standing finance committee of the Assembly to
agree to proposals for expenditure when they are
properly explained to the members. This experience
justifies the belief that the Government may look
with confidence to the support of the Assembly for
all reasonable proposals for expenditure on reserved
subjects. The advantage of this change of procedure
is that it would be of great educative value to the
members of the Assembly and would pave the way
for the eventual transfer of responsibility to the
legislature.

An alternative course which has been suggested
1s that a certain minimum of annual expenditure
which should be non-votable should be fixed for a
term of years by statute and that any demand in
excess of such amount should be placed upon the
votes. [ do not believe that this device will work
satisfactorily. There will always be a temptation to
stretch the expenditure to the minimum limit and no
incentive to economy below the limit. Moreover,
unless the details of the expenditure up to the
‘mimimum were put into a separate non-votable
compartment, it would not prevent the Assembly
from cutting out whar the executive might consider
an essential item, so long as the Assembly took care
not to reduce the total grant below the fixed
minimum. It would therefore be still necessary from
the point of view of the Government to provide for
~a power of restoration by the Governor-General in
- Council. On the other hand, the inclusion of certain
items in a non-votabie compartment will prevent the
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Assembly from excising any objectionable items.
So long as the subject of military expenditure is not
placed upon the votes, there will be no opportunity
for the cultivation of a sense of responsibility
by the Assembly. The submission of military
expenditure to the scrutiny and votes of the legis-
lature will have the further advantage of ensuring
a more careful preparation of their proposals
by the military authorities with due regard to
economy.

The salaries of the ministers and members should
be equal inter se as in England and should be higher
than those of the ministers in the provincial govern-
ments. For the purpose of attracting the best
talents in the country and also enabling the ministers
to maintain their social position, it would not be right
to reduce the salary of the ministers below Rs. 6,000
per mensem, which is the salary of the Chief Justice
of Bengal, and is somewhat higher than the present
salary of the members of the executive council in
the provinces.

Another question which may give rise to difficulties
in the introduction of responsibility in the central legis-
lature is the treatment to be accorded to the back-
ward provinces. By backward provinces I mean
those which are not yet fit for any form of provincial
autonomy. It was considered by the authors of the
Montagu-Chelmsford Report that typically back-
ward tracts should be exclifded from the jurisdiction
of the reformed provincial governments and adminis-
tered by the head of the province. This course
seems to me on the whole to be the best to take
with reference to them. The ultimate responsibility
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for the administration of these provinces should be
entrusted to the Viceroy in his capacity as the repre-
sentative of the Imperial Parliament. A similar
course has been adopted in South Africa, where the
Governor-General in his capacity as High Commis-
sioner looks after the interests of the native
inhabitants of backwerd areas.

A problem of considerable importance in
connection with the proposals for the introduction
of responsibility in the central government is
the position of the all-India services to which
recruitment is made by the Secretary of State for
India in Council. Two questions will arise in
connection with these services, (1) in regard to the
protection of the vested interests of the existing
members of these services and (2) in regard to the
future recruitment to these services. There will be
no difference of opinion regarding the necessity for
the protection of the rights of the members of the
services who are in employment at the time when
responsibility is introduced. The provisions for this
purpose can be easily inserted in any statute which
may be passed for the revision of the constitution.
The more difficult question will be whether during
the transition period recruitment for these services
should be partly made in England and, if so, by
whom and under whose authority. The extent to
which recruitment should be made from England
must be left to the deterfhination of the Government
of India. If, however, it is considered necessary that
for some time to come there should be an assurcd
percentage of recruitment from England, it may be
laid down by rules under the statute for the revision
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the Government of India Act. Though such a
ovision may look anomalous, it is a necessary
sult of the present transition stage and is one of
veral anomalies which will have to be endured for
me time as incidental to the dyarchy stage of the
ntral government. The High Commissioner for
idia in England should be the agent of the Govern-
ent of India for recruiting in England and the
covenants of the recruits should be entered into with
the Government of India and not with the Secretary
of State.



CHAPTER X

JUDICIAL APPEALS AND THE COUNCIL OF INDIA
Another question of importance relates to the
necessity or otherwise of the establishment of a
central supreme court for India. This question has
been raised in the Indian Legislative Assembly from
time to time by Sir Hari Singh Gour. There was
a full debate in the Assembly in 1925 upon his
resolution for the establishment of a supreme cour
for all India and his proposal was rejected by a very
large majority. The Assembly was not convinced
of the urgency for the institution of a supreme
court for the whole of India or for any change in the
existing practice, under which appeals from the High
Courts in India lie to the Judicial Committee of the
Privy Council. One argument in support of the
resolution was that every self-governing colony had
established a supreme court and that India as an
aspirant to the self-governing status should also be
equipped with a supreme court for the whole country.
It ‘may be stated in answer to this argument
that, as India bas not yet acquired the status of a
self-governing dominion, it is not at present neces-
sary to provide her with a part of the paraphernalia
of responsible government. This reply, however,
is not a satisfactory disposal of the issue. As we are
now considering the changes which would be

'+ necessary on the introduction of responsible govern-

. ment, it is pertinent to enquire whether a supreme
‘court in the country is a necessary part of the
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machinery of responsible government. The mere
fact that such a court has been established in the
self-governing dominions is no conclusive proof of
the necessity for such an institution under a self-
governing regime. If it were necessary to bring
about a severance of India’s political connection with
the British Empire, the establishment of a supreme
court for the whole country would be indispensable.
In any country in which there are a number of High
Courts in existence for different provinces, a central
supreme court would be necessary for the purpose
of settiing conflicts between the decisions of the
courts and securing uniformity of laws. The case
of the United States of America, which is an
abselutely independent country without any organic
connection with any other government, is not in
point. The practice of the self-governing colonies
of the British Empire is more pertinent, but not
conclusive. If Canada and Australia had not
established a Supreme Court or a High Court, the
Judicial Committee of the Privy Council would have
had full jurisdiction to entertain appeals from the
decisions of the High Court or the Supreme Court
and, even after the establishment of a supreme
court of appeal in these colonies, the jurisdiction of
the Judicial Committee of the Privy Council can
still be exercised in certain classes of cases. What-
ever need may have been felt in these colonies for
the establishment of a supreme court, it is not a
necessary or unavoidable consequence of the adop-
tion of the federal system of government. But the
system of government in this country is of the unitary
type and there is no strong reason for changing
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it, at any rate, until the problem of co-ordination of

the Indian states is shown to require a federal consti-

tution. The real issue therefore is whether there is
any immediate need for the abandonment of the
existing machinery and for the creation of a central
supreme court in this country. It may be admitted
that there might be a sentimental satisfaction in having
a supreme court in India itself. But is there any
more solid ground for a change in the machinery of
judicial appeals? If the need should be felt at any
time after the introduction of responsible govern-
ment, there would be no impediment in the way of
the creation of such a court and no serious opposition
is likely to be offered by the Imperial Government.
The British North America Act of 1867 provided in
section 101 that ‘‘the Parliament of Canada may from
time to time provide for the constitution, maintenance
and organization of a General Court of Appeal for
Canada’. But the Supreme Court of Canada was
constituted only in 1878. Power should be similarly
taken under the revised constitution to establish a
supreme court in the country, as and when necessary.

Let us now proceed to consider the other argu-
ments which have been brought forward in support
of the proposal for the establishment of a supreme
court. It was urged by Sir Hari Singh Gour that
under the present constitution a number of questions
relating to the constitution are decided by the
executive government which should be disposed
of by the courts. As instances, he mentions
questions like the following : what subjects should be
regarded as provincial, transferred or reserved, what
.~ demands are votable or not votable and what power
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the Assembly has over the military budget. These
questions are reserved by the very terms of our
constitution for decision by the central government
itself, and there can therefore be no appeal against
such decision to the courts. There is no principle
of legislative policy that the settlement of all
questions of doubt with regard to the scope of the
rules should be invariably left to the courts. It
would often be more advantageous to the public
interest to prevent litigation by a decision of the
exccutive government. In the cases mentioned by
Dr. Gour the legislature has deliberately and, in my
opinion rightly, decided to vest the power of
resolving doubts in the executive. The example of
America is a warning to profit by, rather than a model
to be followed. It appears to me far more expedient
that the doubt should be settled by the central
government rather than by the courts. 1 am
strongly of opinion that all disputes as to their
constitutional powers between the central and the
local governments and between one local govern-
ment and another should, as far as possible, be settled
by the central government, rather than by the courts.
[ am supported in this view by the opinion of the
minerity of the Reforms Enquiry Committee of
1924." [t is however quite possible to take the view
that in a dispute between the central government
and a provincial government, the central govern-
ment would not be really impartial, and that such
disputes should be referred to a judicial tribunal.
One argument brought forward by Dr. Gour is

Y Repost of the Reforms Enguiry Commiftes (1924), p. 170,
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that the Judicial Committee is not disposed to counte-
nance appeals in criminal cases from the decisions
of the high courts and that it is necessary to
establish a supreme court in India for the purpose of
allowing appeals in criminal cases from the high
courts. The principle which underlies the admini-
stration of criminal justice is that it should be speedy,
if it is to have any moral effect upon society. There
is therefore a necessity to place a limitation upon the
right of appeal and one appeal is generally allowed
by the Criminal Procedure Code in all important
cases. To allow a further unrestricted appeal to the
Privy Council would lead to an intolerable delay in
the administration of criminal justice. The Judicial
Committee of the Privy Council have therefore laid
down for themselves the rule that they ought not to
interfere, except when there has been such a dis-
regard or violation of fundamental rules of procedure
that the accused must have been prejudiced. The
delays in the administration of criminal justice in
America are a blot upon the judicial system of the
United States and the case of Sacco and Vanzetti
15 one of the most recent illustrations of this
unfortunate defect in the American system.
Another argument advanced by Dr. Gour is
that the decisions of the Privy Council are not so
sound as they used to be, and that the confidence of
‘the public and the profession has been shaken.
That there has been a certain amount of deterioration
in the quality of the judgments of the Privy Council
- in recent years may be admitted. But, we may very
- well ask whether there has not been an even greater
- deterioration in the quality of the judgments of the
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high courts in India. One may go even further
and observe that there has been an equally per-
ceptible and marked deterioration in the bar. I do
not wish to indulge in any laudation of times past,
but I am only expressing the opinion of many
competent and impartial observers, when I say that
there has been a marked falling off for the time being
in the number of great lawyers as well as judges in
this country. Without in any way questioning the
judicial capacity or legal acumen of our countrymen,
one may remark that we do not at present
possess in the bar or on the bench, lawyers of
the same outstanding ability, learning, culture and
breadth of outlook as the best of the English judges
who have risen to membership of the Judicial
Committee. The fact that members of the Judicial
Committee have to deal with numerous and varied
systems of law obtaining in the different possessions
of the British Empire is bound to give them a much
wider outlook than the conditions under which our
judges have to work. The arguments in favour of
the constitution of a supreme court based on delay
or expense are not entitled to much weight. The
Judicial Committee is not responsible for the delay ;
it is rather the preparation of the record in this
country that is responsible for it. There is nearly
as much delay in the disposal of heavy cases by the
courts in India. In view of the enormous rise in the
scale of fees charged by eminent members of the
legal profession in India, it is idle to hope that the
cost of carrying an appeal to a supreme court in India
will be much less than that of an appeal to the Judi-
cial Committee. It may, of course, be said that
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though the expenditure incurred on appeals in this
country may be equally heavy, the money goes into
the pockets of Indians and is so far a gain. But
this is no consolation to the unfortunate suitor who
has to find the money and his point of view is the
one which is entitled to primary consideration.

The cost to the state involved in the establishment
of a supreme court of appeal in this country is not
altogether a negligible factor. The conclusion to
which one is led upon a consideration of all the argu-
ments which have been advanced is that there is no
necessity just at present for a change in the machinery
of judicial appeals and that responsible government
does not necessarily involve the establishment of a
supreme court in the country.

I shall now proceed to consider the relations of the
Secretary of State in Council to the Government of
India. The institution of the Council of India is a
vestige of the days when the affairs of the East India
Company were managed by the Court of Directors.
The functions of the Board of Control were really
exercised by the President of the Board and the
Secretary of State for India now exercises the powers
which used to be exercised by the President. The
duties of the Council of India are laid down in the
Government of India Act. They have to conduct the
business transacted in the United Kingdom in relation
to the Government of India under the direction of the
Secretary of State. In one or two respects, the
Council of India have certain independent powers
which may be, but are never, used to thwart the
wishes of the Secretary of State.  They have a right
of financial veto which is preserved in the Act of
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1919. No grant or appropriation of any part of the
revenues or of any property coming into the
possession of the Secretary of State can be made
without the concurrence of a majority of votes at a
meeting of the India Council. The concurrence of
a majority of votes of the Council is also required
to sell, mortgage, or buy property. In actual
practice, however, the independence of the Council
is practically nil. They are said to have always
acknowledged the supremacy of the Imperial Cabinet
by accepting proposals communicated to them as
decisions of the ministry, in so far as these proposals
raised issues which they are by law entitled to decide.’
The members of the Council are in truth only an
advisory body whose services may be utilized by
the Secretary of State, when and to such extent as
te thinks fit. In urgent cases of a non-secret
character, the Secretary of State may issue orders
without consulting his Council and he is only required
to communicate them subsequently to the Council.
In secret matters such as those relating to questions
of peace and war and negotiations with Indian States
or foreign powers and answers to the despatches of
the Government of India, which the Indian
authorities have marked secret, the Secretary of
State is not required either to consult or even to
inform his Council. The members are intended by
the Act to supply the Secretary of State with expert
advice or assist him with their knowledge and
experience of Indian administration. The extent to
which the Council is able to exercise any beneficial

* Report ef the Crews Commitlee on the Home Administration of
Indian Affdirs (1919), para 12,

23
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influence on the Secretary of State is a matter which
must be left to conjecture, and the popular impression
confirmed by what one hears from former members
of the India Council is that their influence for good
is nil. It is no wonder that there has been a long-
standing demand by the Indian public for the
abolition of the Council of India, due to the belief
that their influence is reactionary and is generally
exercised against all proposals for liberal measures.

The abolition of the India Council will do no harm
to any interests except those of the high European
officials who after retirement from service in India
look forward to membership of the counci as a
pleasant sinecure with ofium cum dignitate. The
verses of Thomas Love Peacock about the India
Office quoted by Sir Malcolm Seton' are not too
gross a caricature of the day’s task of the members
of the council at the present time :—

“‘Eleven to noon, think you have come too soon.

Twelve to one, wonder what’s to be done.
One to two, find nothing to do.

Two to three, begin to see.
T will be a great bore to stay till four!”

The Government of India have also felt themselves
hampered by the interference of the India Office.
In matters even of detail, as observed by Sir
‘Malcolm Seton in his recent book on the India
Office, the Government of India might often find it
difficult to be sure whish is really the strangling
strand in the triple cord of the India Office, the
Secretary of State, the Council or the permanent
officials. At the time when the Montagu-Chelms-

v The India Office by Sir Malcolm Seton, p. 278.
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ford proposals were under the consideration of the
Imperial Government, a committee was appointed
under the chairmanship of the Marquess of Crewe to
advise what changes should be made in the Home
administration of Indian affairs and in the relations
between the Secretary of State or the Secretary
of State in Council and the Government of India.
The majority of the Committee were of opinion that
in so far as the new co-operation between the
Government of India and the representatives of the
people found effective representation and in so far as
obstacles to further expansion of reforms were
removed by a wide delegation of powers from home,
the case for expert control broke down. They
recommended that, to mark the disappearance of
official control from the expert standpoint at home
and to establish the undivided responsibility to
Parliament of the Secretary of State, the powers
vested in the Secretary of State in Council should
be transferred to the Secretary of State. But the
Crewe Committee went on to recommend the
creation of a merely advisory body in place of
the India Council. Sir James Brunyate, who was
a memher of the Council of India, and a member
of the Crewe Committee, dissented from this view.
He thought that the demand for the abolition of
the Council derived its real strength from those who
saw in 1t a pledge of the Secretary of State’s early
withdrawal from the exercise of his statutory
function of control. He was of opinion that, at
least as long as the Government of India remained
on a bureaucratic basis, the continued influence of
the Secretary of State as a corrective and educative
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factor was required during the period of probation
and political education. Professor Keith, another
member of the Committee, was opposed to the con-
tinuance of the Council of India and also to the sub-
stitution of a permanent statutory advisory com-
mittee. He pointed out that it was not the duty of
the Secretary of State to do over again the work
of the Government of India and that such expert
advice as might be necessary could be obtained
from the permanent staff of the India Office and
the disappearance of the Council would put an end
to the tendency of the Council to move the Secre-
tary of State to over-rule the Government of India
in minor matters. In the absence of a permanent
body like the Council of India naturally anxious to
prove its utility by suggesting improvements on the
proposals of the Government of India, it would
become the rule for the Secretary of State to refrain
from interference, except when he was satisfied that
some real principle was involved. As regards the
duty of safeguarding Indian interests in financial
matters, he thought that it should be laid upon the
Government of India and the Legislative Assembly
and not upon persons owing their appointments to
the Secretary of State, and sitting in London and

debating in strict secrecy. When the report came
~ up for consideration before the Joint Select Com-
. mittee on the Government of India Bill, they decided
against the abolition of the Council of India. They
were of opinion that, at any rate, for some time to
come, it would be absolutely necessary that the

Secretary of State should be advised by persons of

Indian experience. The divergence between the
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theory and the working of the India Office has been
well described by the Esher Committee. ‘‘The
relations between the India Office and the Govern-
ment of India are presumably based upon the
importance of keeping the control of Parliament, as
far as possible, intact over Indian expenditure. The
theory, sound in itself in view of the bureaucratic
form of government in India, has proved to be illusory
in practice. The business of Parliament is too great
and roo complex to enable any effective control to be
exercised by the House of Commons over Indian
expenditure. In practice, therefore, the control of
the India Office has been merely the control of one
bureaucracy over another.””’ Nine years have
elapsed since the Joint Select Committee made its
report and experience of the manner in which the
Secretary of State has interfered in Indian affairs does
not support the case for the retention of the India
Council. This would be our conclusion, even if no
further steps were taken in the direction of constitu-
tional advance. But, if responsibility is to be
introduced in the sphere of the central government
also, the case for the retention of the India Council
loses whatever force it might be supposed to have
had. Itis true that no demand bas been made for the
complete transfer of responsibility over the whole
field of the central government and that the
advocates of reform admit the necessity for the
reservation of certain subjects for a strictly limited
period of time. But the occasions for the inter-
ference of the Secretary of State are bound to grow

Y Report of the Esher Comnities on the Army in India (1919), p. S.
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nd less and the necessity for stiffening the
nary attitude of the Secretary of State must
ear. As pointed out by Professor Keith, any
advice which may be required in the matter
ence or in foreign affairs can be procured by
cretary of State either from his own permanent
r from other sources like the Foreign Office or
‘ar Office. The Secretary of State must
> the habit of considering himself the champion
interests of India and must look primarily to
vernment of India for his brief.

CHAPTER Xi
THI: INDIAN STATES

The problem of the relations of British India with
the Indian States is one of those which have been
pointed out as requiring a considered solution, before
we can aspire to the status of the self-governing domi-
nions. It is undoubtedly one of great complexity and
difficulty and is one of the most interesting, if not the
most interesting, of the problems which we shall have
seriously to face. From the point of view of the
British Indian advocates for reform, the problem is
not one of immechate urgency. The demands that
have been so far made for a transfer of responsibility
in the central government to popular control do not
include the management of political and foreign
affairs. It is safe to predict that no such transfer will
take place at the next revision of the constitution and
that it is likely to take not less than a decade before
any such transfer will take place.

But though the problem can afford to wait for
some time from our point of view, it has evidently
been deeply stirring the minds of the Indian
Princes. They seem to have been greatly perturbed
by the prospect of responsibility in the central
government of British India, and they have been
pressing for an examination by a Royal Commission
or other expert body of their position under the
existing constitution and for the protection of their
rights and privileges against encroachment by a
responsible government in British India. They have
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also been asking for the provision of some .machmery
by means of which they can be brought. into closer
association with the Government of Indlaj an'd they
may have some voice in the det.errnmatlonff ot
questions of an all-India character, likely to affect
their own interests. It has been recently anno‘unced
that the Government of India intend to appoint an
expert committee for the purpose of investlgatmg
the relations between the Government of India and
the Indian States.! It is therefore necessary that
the people of British India should also _address
themselves to this problem without loss of time, so
that no decision may be taken which will affect or
prejudice the interests of British India. 1 approach
this problem with due diffidence and a full sense of
the respons’bility involved in dealing with a subject
of such gravity and complexity.

That the Princes should have felt some amount of
uneasiness as to the way in which their rights under
the treaties have been dealt with by the Government
of India acting under the British Crown is naturz.ll
and intelligible ; but their apprehension that their
rights and privileges would be less secure under a
responsible government in British India is not so
well-founded or easy to understand. Whatever
encroachments on their rights and privileges there
may have been in the past have been made not by
the people of British India or any government
responsible to them, buvt by the irresponsible and
bureaucratic Government of India. If their rights
have been ground down and become attenuated, it

1 The Commitee has since been appointed with Sir Harconrt
‘er as Chairman.
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ts due to the British steam-roller driven by the
Political Department of the Government of India
under the orders of successive Viceroys. There is
no reason why the Ruling Princes should be more
distrustful of their own countrymen, than of the
British bureaucracy, or why a self-governing British
India should be less scrupulous in the observance of
engagements or less sympathetic towards the Indian
States than the British Government. The people
of British India belong to the same race as the
Ruling Princes and do not look down upon the
Princes with that feeling of racial superiority and
arrogance with which many a Resident or Political
Secretary treats the Indian Princes. I would invite
their attention to the following passage from
Chailley’s Problems of British India about the
political officers :—

""The political officers who reside at their courts
are in truth (I reproduce here native opinion which
contains a material part but only a part of the truth)
their masters. This may not be true in the case of
the Nizam who has eleven million subjects, nor
perhaps in the State of Mysore with its five millions ;
the opposition of rulers of this calibre might be
inconvenient and they consequently escape from the
annoying control of the political despot.  But
clsewhere the attitude of the political officer while
ordinarily deferential in form (though even that is
sometimes lacking) is the .ittitude of a servant who
directs his nominal master, haughty, polite, imperti-
nent and ironical.  And what, say the observers I am
quoting, are these political officers save spies whose

words will be believed by the English in the face of
26
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all outside denial. Once they have pronounced
judgment on any matter, how ean the Chief appeal
against it, save by the difficult and exceptional
method of a letter to the Viceroy or a complaint to
the Government? And the peoples of the states are
not deceived. They know their rulers are thus
subject to masters and their attitude takes colour from
this.””?

Speaking of the Amir of Afghanistan, a more
powerful and independent potentate than any of the
Princes in India, Sir James Stephen, who was a
member of the Viceroy’s Cabinet, wrote that Chiefs
like the Amir of Afghanistan must be dealt with on
the understanding that they occupy a distinctly
inferior position. 1 would also refer them to a pas-
sage in Syke’s Life of Sir Mortimer Durand which
shows that between the Foreign Secretary and Lord
Dufferin the Amir was spoken of as ‘‘a strange strong
creature.””  The people of India are proud of the
achievements of the Ruling Princes whenever they
have distinguished themselves by good administra-
tion, and they feel sorrow and humiliation when the
misrule of a Chief is such as to call {or the interven-
tion of the paramount power. Which Indian has not
felt a pride in the successful administration of Mysore
" which, under the rule of its sagacious and level-
headed Maharaja, has fully maintained the standards
of British administration and demonstrated the fitness
and capacity of Indians toruphold efficiency of admini-
stration? Which Indian again has not felt a glow of
pridein the performances of the Maharajah of Bikaner

* Chailley's Problems of Britisk India, p. 259.

THE INDIAN STATES 203

at the Imperial Conferences during and after the war
when he came to the notice of the general public
throughout India? India was fortunate in having as
her spokesman such a distinguished statesman and
orator as the Maharajah of Bikaner. The appre-
hensions of the Indian Princes will perhaps become
intelligible, if we remember the attitude of the
members of the Holy Alliance in the last century
towards the nascent democracy of Europe.

None of us would venture to say that the day of
the Indian States is past. They have still a great
purpose to serve and a high destiny to fulfil in the
polity of India. They have served in the past as
nurseries of Indian statesmen when Indian talent
could find no scope for high employment in British
India. The Princes have opportunities for intro-
ducing measures of social, economic and political
reform which are not open to a foreign government,
so long as it is irresponsible. It would be idle to
pretend that there have not been cases where the
Indian Princes have failed to come up to the
expectations of their countrymen ; but we should be
generous in our judgment of them, for it is largely
due to their training, surroundings and conditions of
treatment. Enemies of political reform in British
India like Lord Sydenham exploit the differences of
view between the Indian politicians and the Indian
Princes in the interests, of course, of the India which
they love better than any Pndian.

There are two classes of questions which arise out
of the relations between the Tndian States and the
British Government. One class relates to matters
which may be called the domestic or personal
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concerns of the states or their rulers. Another class
relates to matters of common concern between
British India and the Indian States in which the
states may be indirectly affected by action taken by
the Government or the legislature of British India.
What precise schemes or proposals have been put
forward by the Princes we have no definite means
of knowing. We can only make a conjecture from
the discussions in the press and especially the press
in the Indian States.

Before discussing the various devices which have
been put forward in different quarters for dealing
with the two classes of questions referred to, it is
desirable to form a clear idea of the existing position
of the Indian States and their present relations to the
paramount power. The Indian States are about
600 in number and their area and population are
about one-third and one-fourth respectively of that
of the whole of India. They comprise states of
varying degrees of internal sovereignty descending
from the premier state of Hyderabad to the petty
principalities of Kathiawar. They include states
with which the Government entered into treaties as
allies on a footing of equality. They include
states who owe their status, if not existence, to
sanads granted by the paramount power. They
include also the petty states of Kathiawar, the rulers
of which do not possess even full powers of admini-
stration of justice and seme of which are said to be
only fifty acres in extent. There are also many
diversities in the social and economic conditions of
these states and varying degrees of administrative
efficiency, educational progress and political develop-
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ment. As pointed out in the Montagu-Chelmsford
Report, they are in all stages of development,
patriarchal, feudal, or more advanced, while in a few
states are found the beginnings of representative
institutions. The characteristic feature of nearly all
of them, however, including many advanced states
is the personal rule of the Prince and his control over
legislation and the administration of justice. There
are also certain other features which are common
to all the Indian States. They have all parted with
their external sovereignty. The paramount power
exercises exclusive control over the relations of the
states not merely with foreign powers, but also with
other states in India. They are all required to
co-operate in the task of resisting foreign aggression
and maintaining internal order. Whether the duty
of co-operation in matters of defence could in
accordance with treaties and engagements be legally
imposed upon a few of the more important states like
Hyderabad or Indore, may admit of considerable
doubt. In many of the treaties which have been
entered into by the British Government with the
states, there is an obligation not to interfere with
their rights of internal sovereignty. But, owing to
a variety of causes, owing to the changes of
conditions brought about in the course of time by the
necessity for the adaptation of the old relations to new
circumstances and by the process of logical deduc-
tions from the treaties and interpretations thereof,
a tradition has been established of interfering in the
internal affairs of the states in certain classes of
cases. Whether such interference is right or wrong
in particular instances, the policy has become
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well established, and it cannot be said that the
interference is not justifiable in certain classes of
cases in the interests of the subjects of the states or
of the country at large. It was observed by Lord
Chelmsford :—

“There is no doubt that with the growth of new
conditions and the unification of India under the
British power, political doctrines have constantly
developed. In the case of extra-territorial juris-
diction, railway and telegraph construction, limita-
tion of armaments, coinage, currency and opium
policy and the administration of cantonments—to
give some of the more salient instances—the relations
between the states and the Home Government have
been changed. The change however has come
about in the interests of India as a whole. We
cannot deny however that the treaty position has
been affected and that a body of usages, in some
cases arbitrary but always benevolent, has come into
being.””’

Though the princes contend with considerable
force of logic that their treaties should be enforced
in the letter, and not in the light of subsequent
practice, precedent or usage, it is too late in the day
to go back upon the relations which have been now
established and revert to the conditions existing at
the time of the treaties. The relations now esta-
blished between the paramount power and the
protected states have been laid down clearly and
authoritatively by Lord Reading in his final reply
to the ruler of the Hyderabad state, on the contro-

v Lord Chelinsford's Speeches, vol. i, p. 278.
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versy about the retrocession of the Berars." The
principles laid down by Lord Reading must command
general approval with the exception of the corollar.y
““that no succession to a musnud is valid, unless it 1s
recognized by the King-Emperor’. That in cases
of c{isputed succession the British Government is
the arbiter must be conceded. But the proposition
that the recognition of the paramount power is
necessary to a valid title is quite different. The
principles laid down are :—

1. The sovereignty of the British Crown is
supreme in India and therefore no ruler of an Indian
State can justifiably claim to negotiate with the
British Government on an equal footing. The
supremacy is not based only upon treaties and
engagements, but exists independently of them and
quite apart from its prerogative in matters relating
to foreign powers and policies.

2. Itis the right and duty of the British Govern-
ment while scrupulously respecting all treaties and
engagements with the Indian States to preserve
peace and good order throughout India.

The corollaries from this principle are :—

(o) No succession to the musnud is valid, unless
it is recognized by the King-Emperor, and the
British Government is the only arbiter in cases of
disputed succession.

(b) The right of the British Government to
intervene in the internal affairs of Indian States,
though it is not exercised without grave reason.
The internal and external security of the ruling

Y Gazelte of India (Extraordinary), April §, 1926,
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princes is due to the protecting power of the British
Government, and where Imperial interests are
concerned, or the general welfare of the people of a
state is seriously and grievously affected by the
action of its government, the paramount power has
the ultimate responsibility of taking remedial action,
if necessary.

Our approval of the principle of intervention in
limited cases must not blind us to the justice of the
demands of the Indian princes for a re-examination
of their position. The Government of India are,
however, ready to examine the subject and codify
the existing practice. Whether any such codifica-
tion would be acceptable to the Indian princes, we
do not know. They have a well-grounded fear that
the codification may have the effect of merely
stereotyping the existing practice.

Whether the codification is attempted or not, one
thing which the princes should press for is the
publication of that body of case-law to which
reference is made in the Montagu-Chelmsford Report
and by the Government of India from time to time
in disposing of particular cases. Unfortunately this
body of case-law has to be explored in the Govern-
ment archives which are accessible only to the
Political Department. It is a wonder why such a
request has not been made by the princes and why
the Government have not chosen to make this bod
of case-law access’ble tn the princes and the public.
It is possible that such a publication may throw light

upon some of the dark and ugly corners of the poli-
tical department or into many ugly cupboards of

the princes themselves. But unless there is some

THE INDIAN STATES 209

overwhelming objection to su.ch a publllsa(tilon,eii: tlcs)
one of the things which the princes would do w
Pr‘;sshi‘i; referred to the existing relatic?ns asI lazﬁ
dowr in authoritative terms by Lord Read1}rig. S\Znt
now pass on to certain other featurfas of t he prti)een
position.  The Chambfar of Princes has e
23stablished as a consultative body fo‘r the purposresﬂ
providing an opportunity to the princes tl-(l)-exp de:
their views on subjects either affecting .t.e}llr Iord‘q
as a class, or affecting the states and- Britis ‘ hn tl}(;(.3
The princes are apparently not satisfied wit the
functions assigned to this body ; but- let us see \\lr 2t
the attitude of the more important princes themse \h
is towards any common organization for the
ion of their rights. .

Pﬂég;ﬁl:tf the moreg important ruling princes havef
hitherto kept aloof from attendance at the sessions o
the Chamber of Princes. So far as we are aware,
the rulers of Hyderabad, Mysore and Irlldore, n;)td'i(;
speak of others, have never taken part in anybo :
sessions of that body. Their abstention may be due
to a variety of causes. In the first place, the fpr1.rclicesf
are so jealous of their status that they are asral Zf
being treated as equals among themselves. c?meh
them are not prepared to meet ea.ch other in the
chamber on terms of apparent equality ; nor are they
prepared to concede the prir'lciple of decxsu;ndby Ej
majority, which is at the basis not merely of demo
cratic rule, but also of every corporate organization.
They are afraid of the levelli.ng tendency of anyj
organization of this sort and object to the procesus' of
levelling up, as much as to the course of levelling

-
27
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down. They are anxious that no decision which may
be arrived at in the Chamber of Princes should be
binding upon those who do not attend the sessions of
the Chamber, nor even upon the members who
attend the sessions, without subsequent ratification.
Even in matters of common interest, some of them
are anxious that they should be individually con-
sulted by the Government of India and that they
should have the right of access to the Viceroy
directly for the purpose of making any representation.
I have dwelt upon the attitude of the Indian princes
towards the Chamber for the purpose of pointing
out that, if the members are so anxious to preserve
their individuality, that they refuse to be bound by
the decisions even of a body composed of themselves
only, the idea of anything like a federal organization
in the real sense of the term is impossible. It will
be seen later on from an examination of the proposals
put forward by those interested in the Indian states
that they really wish to get certain advantages out
of British India without submitting themselves to
anything like a common federal government.
Before proceeding to an examination of the various
schemes which have been put forward for the purpose
of giving the states a voice in the determination of
questions of common concern, it is desirable to advert
briefly to the important question of constitutional law
which has been raised in this connection. The issue
raised 1s whether the Indian states are in direct
relation with the Government of India or with His
Majesty’s Government. It is contended that though
the Indian princes now deal with the Governor-
General in Council, it is only because he is the agent
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and representative of His' Majesty t.he Kl;lg-f
¥ mperor, and not because he is the executive .heal 0
the Government of India. The theory ‘of a vinculum
suris between the Indian states or princes an_d the
British sovereign otherwise than in hlS' capacity (?f
cvereion of British India has no basis in ‘COnSU-
titional law. It is of course quite posmble.to
Jistinguish between the Viceroy as the representative
of the British Crown and of the Imperial Gove'rn—
ment and the Governor-General as t‘he executive
head of the Government of British Inc%1a. The two
capacities are at present merged in t.he' same
individual, and as the Government of India is now
responsible to the Secretary_of Stat.:e and to Parh}z}a-
ment, it is unnecessary to dlfferentl'ate between the
two capacities. DBut when responsible government
is introduced, the distinction between ’th('e t_wo
capacities will emerge into notice. Such a dxstmctx(;n
ie not unknown to constitutional law, but.as regards
the question with whom the Indian princes have
entered into treaties, it is not correct to say thgt the
treaties were entered into with the Crox‘vn irres-
pective of the sovereignty of British In.dxa. The
.pc-wer of making treaties is a prerogative of Fhe
Crown. The treaties were entered into either w?th
the East India Company in their sovereign capacity
acting on behalf of the Crown, or the Governor-
Ceneral in Council acting on behalf of the Crown.
In cither case the Crown acted not in a personal
czpacity or in the capacity of sovereign of England,

oy ' - of Britis i “he
Bt in che copacity of ruler of British India. Th

result is exactly what would have been the case, if
the weaties had been entered inte with the Moghul
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Emperor of Delhi. It could not be urged that it
was not competent to the Emperor to introduce a
constitutional form of government in the territories
directly under his rule. It is with reference to their
many points of contact with the Government of
India and their relations with the Government of
India that the treaties with the states were
concluded and they were entered into not with the
Crown as representing the administration of some
other part of the Empire like Jamaica or Canada
or even England. 1If analogous conceptions may
be suggested from the sphere of private law,
the rights and obligations under the treaties are in
the nature of covenants running with the land or
predial servitudes. The treaties do not create
a mere personal right or obligation, but impose
obligations on the rulers for the time being of the
Indian states in favour of the authorities for the
time being in charge of the Government of India.
Under the Government of India Act, the Indian
Legislature has no right to legislate for the territories
outside British India. But the Act contemplates the
existence of political relations between the executive
Government of India and the Indian states. The
executive government of British India is fully
empowered to transact business with the Indian
states. One provision which clinches the matter
beyond doubt is the provision in section 20,
clause 2, according to whnich the revenues of India
include all tributes in respect of any territories which
would have been receivable by, or in the name of, the
East India Company, if the Government of India Act
of 1858 had nnt been passed. There is surely no
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clearer proof of subordination to, or of the nexus
with, the Government of Tndia than the payment of
tribute to the credit of the revenues of India.

Turning to the provisions of section 67 (2),
clause (d)T it will be seen that though it is not lawful
without the previous sanction of the Governor-
General to introduce at any meeting of the legis-
lature any measure affecting the relations of the
Government with foreign princes or states, such a
measure would be competent, if the introduction was
previously sanctioned by the Governor-General.
The question may perhaps be raised whether Indian
princes and Indian states can be brought under the
term ‘‘Foreign Princes or states’’. Obviously they
must be included within this expression, for they are
foreign to British India. Otherwise, it would follow
that while legislation affecting the relations of the
Government of India with foreign princes or states
is forbidden, the relations of the Government of
India with Indian prince or states could be affected
by measures introduced in the Indian legislature
without the sanction of the Governor-General.

Turning to the section dealing with the budget,
the provisions of section 67 A (3), sub-clause 5
show that the Government of India are empowered
to incur political expenditure and that such expendi-
ture is open to discussion by the legislature except
at the time when the annual statement is under
censideration.  Similar renfarks apply to the pro-
visions of section 80 A (3), (d).

The contention that the sovereign of a country who
enters into a treaty does so in his personal capacity
and not as the sovereign of that country is too absurd
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to be maintained in the twentieth century. Sup-
posing the people of England chose to set up a
republic in place of the constitutional monarchy, it
cannot be contended that the treaties with the
monarch would cease to be enforceable. Or again,
let us suppose that the Queen of England was a
despotic sovereign at the time of the treaties and she
subsequently granted a parliamentary constitution to
her people. Could it be said that the treaties would
become unenforceable, because they were entered
into with the Queen, or that she had no power to
change the constitution of the country except at the
risk of forfeiture of the benefits of treaties? Could it
be said again that the treaties of Indian princes were
entered into with the British Sovereign in his
capacity as the sovereign of the United Kingdom
divorced from his sovereignty over his Indian
territories? The matters governed by the treaty
relate to persons and things in India and arise out of
the relations of the Princes with the sovereign of
British India, and it would be an unthinkable consti-
tutional absurdity that the right to enforce the
treaties should vest not in the authorities for the time
being charged with the administration of India, but
in some other authority.’

1 The view that | have taken here differs from that expressed by
Professor A. B. Keith in his Constifulion, Administration and Laws
of the British [Fmpire, pp. 259-61 and in his Responsible Govern-
ment tn the Dominions (reviced edition), p. 807, footnote 3. I
regret [ am obliged to differ with such an eminent constitutionalist.
But it seems to me that his view is based on a fundamental mis-
conception of the nature of the treaties entered into between the
Indian states and the Government of India. The crucial question is
with whom were the treaties entered into by the Indian states. Was
it with the PBritish Crown as representing the paramount power in
India or otherwise? [f it was with the British Government, was
there any undertaking, express or implied, not to introduce such
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While the desirability of co-ordination between
the Indian states and British India has often been
talked about in the press and has often been referred
to by publicists and high officials as one of the
complicated problems calling for a solution, very
few definite schemes have been publicly put forward,
and beyond the loose talk of some form of federation,
it 1s not possible to gather any clear ideas of the
organization wanted by the princes or people of the
states.” It is probably because their ideas are still
in a very nebulous condition and have not yet
assumed any shape or consistency. I must how-
ever admit a few exceptions to my remarks.
Mr. Gundappa, the editor of The Karnataka of
Bangalore, is one of the few publicists who have
devoted attention to this subject and he has put
forward and discussed in the pages of his journal®
vgrious proposals for co-ordination from the point
of view of a patriotic subject of an Indian state.

One of the proposals discussed by him is that
representatives of Indian states may be included in
one or other of the chambers of the Indian legis-
lature. This proposal is rejected by Mr. Gundappa

changes in the adminjstration or constitution as might be required
from time to time ? Itis nota case of transfer of rights or obligations
by a party toa treaty but the case of a party to a treaty developing a
constitutional government in the place of a bureaucratic system.
There is no analogy between the present case and the hypothetical
caseﬁof transferring the coloured races in Basutoland to the control of
the South African Unior which is suggested in the {cotnote on p. 807
of Responsible Government in the Dontinions. Whatever may be the
rights of the Indian states, it cannnot Bea legal impediment to the
delvelo_pment of responsible government in British India.

Itis understo.od that some scheme has been submitted on behalf of
:;tées‘;;;xnnieqssbg Sir L%slli%Scott to the Butler Committee. No authentic

T as been publis . i

hos roceiya s I‘in::s)l shap:.d Nor does it appear whether the scheme

* A Draft Scheme of Federation lished i . r
June 1926 (vol. xi. b, 279). on published in 7#4e Karnataka for
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himself as impossible. Whatever may be the scheme
of representation adopted, British India is bound
to have an overwhelming majority of members
and the states would be afraid of being swamped.
At the most, the representatives of the Indian
states should not exceed one-third of the strenzth
of the chamber, if area were taken as the basis,
and one-fourth if the population were taken.
Moreover, if the principle of non-interference in the
domestic affairs of British India is to be observed,
the representatives of the states who may sit in either
of the chambers must refrain from taking part in its
Jeliberations. whenever they relate to subjects in
which the states have no concern.

As pointed out by Mr. Gundappa, the representa-
tives of the Indian states would be members of either
chamber of the legislature not on the same footing
s the Pritish Indian members who are representa-
tives of the people, but on the footing of
representation of the different states as separate
political entities. It would be anomalous to con-
stitutg any representative hody on two such distinct
principles, one set of members representing the
people at large and another set of members
representing particular states.

Another suggestion made by him is the expansion
or the adaptation of the existing Chamber of Princes.
This also is rejected by him on grounds not perhaps
very satisfactory, but very iluminating. He points
out that many a ruling prince would not be able to
marticipate personally ir the Chamber owing to the
impropriety of his committing himself on his own
individual responsibility to views and policies which

1k ENDIAN oLlALLRD abd

may  not command the general approval of his
SUbJ?CtS. He dwells also upon the inexpediency of
a prince speaking and acting except upon the advice
and ‘through the instrumentality of his ministers and
the insufficiency of his own information and experi-
ence as well as of his powers of debate. He tl?inks
that tbe constitution of the Chamber of Princes is
dgfectlve, inasmuch as a large number of rulin

princes hold aloof from the Chamber. ¢

Another proposal put forward is that of a
zollverein. But this deals only with the question
of tolls or transit duties and cannot possibly serve
th(ie purposes for which the princes are in quest of
suitable machinery.

The next proposal which is put forward b
Mr. Gundappa and which he favours is mor};
elaborate, but even more objectionable than anything
else from a constitutional point of view. He utz
forw'arfi the idea of a separate assembly or chan?ber
consisting of the representatives of the different
states. He wants representation of the different
states as political entities rather than of the princes
Ev1d-ently he approaches the question from the oin;:
of view of the people of the states rather thzf)n of

the ruling princes. The scheme by which he seeks

to co-ordinate this Assembly of Indian States with
the Indian Legislature is this. The Governor-
Ger}eral in Council is to prepare a list of all-India
subjects which are of intesest to Indian states

well as to British India. The Assembly of Statei?
representatives is to have powers of le islatior;
nterpellation and resolution.  The Ggovernor:

General in Council i
i ouncil is also to prepare a schedule of
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matters common to the Indian states only and in
regard to these subjects, it will be competent to the
members to put questions or pass resolutions. He
proposes that the Governor-General may in his
discretion permit either house of the central legis-
lature in British India to consider resolutions
requesting him to refer to the States Assembly any
specific public grievance of a state or any general
question pertaining to all the states for an expression
of its opinion. This provision runs counter to the
essential principle of mutual non-interference between
the states and DBritish India.  With regard to
subjects in the all-India list, Mr. Gundappa’s pro-
posals are that either the States Assembly or either
house of the Indian Legislature may originate any
bill, but after it has passed the committee stages in
the originating chamber, it should be placed before
the other body. It is unnecessary to enter into the
details of Mr. Gundappa’s proposals. It is sufficient
to point out that, in leaving it to the Governor-
General in Council to remove deadlocks by the
interposition of his own certificate and by giving him
various other powers, he is contravening the
principle of responsible government. Moreover, he
assumes that British India would be willing to have
its legislation delayed, hindered or impeded by
reference to this new body of state representatives.
One curious provision in Mr. Gundappa’s scheme
deserves notice as illustrating the evident disinclina-
tion of the ruling princes to conform the conduct
of their administration to the decisions of any outside
body, even if it be one composed of representa-
tives of the states. The provisions 1 wish to refer to
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are : “‘that notwithstanding the provision for a States
As§embly, it should be competent to a state or
ruling prince to make representation to the
Government of India on any matter whatsoever
separately and independently and that the Governor-
Ge'neral in Council should have power to take such
action thereon as might seem to him fit and that the
validity of such action should not be affected by any
decision of the states institution.”” 1 do not know
whether he realizes that on the introduction of
responsible government, the Governor-General in
Council would mean the responsible ministry. And,

inconsistently enough, he suggests that, where the

two bodies are unable to come to an agreement, the
superior authority of the British Parliament should
be e}v.ailable to settle the difficulty. This is a
provision utterly incompatible with the principle of
responsible government,



CHAPTER XII

'THE INDIAN STATES—(continued)

Apart from the specific proposals which have been
discussed by the editor of The Karnataka and which
I have already adverted to, let us now proceed to
consider whether it is possible to bring the Indian
states into some form of organic association with
British India. It is in this connection necessary to
bear in mind that the present form of the Indian
constitution is that of a unitary government, and that
in the interests of British India the form of govern-
ment should remain essentially unitary, though there
must be a large measure of devolution to the
provincial governments. The underlying principle
of any such scheme of devolution should be the
maintenance of a supreme central government with
adequate powers not merely to defend the country
against external aggressions or internal disorder, but
also to enforce its decision in the matters left to its
jurisdiction, whether exclusive, concurrent, norma-
tive, or residuary and also powers to deal with all
emergencies and extraordinary occasions. The
ultimate responsibility for the welfare of the country,
which now vests in the British Parliament, must be
shifted to the Government of India, when full control
is transferred to the (Indian Legislature. The
criterion to be applied in marking out the sphere of
the provincial governments is: what is the largest
measure of independence, legislative, administrative
and financial, which can be granted to them consist-
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ently with the due discharge by the Government of
India of its functions and responsibilities as indicated
in the statement of the basic principle. The test is
not what authority for the discharge of its responsi-
bilities should be assigned to the Central Govern-
ment consistently with the principle of preserving
the separate entity of the different provinces. As the
conditions out of which federal governments have
arisen do not now exist in British India, it would
be the height of political unwisdom especially in the
circumstances of this country to change the unitary
form of government for the federal. There is a
vast amount of loose and confused thinking upon the
subject of federalism in this country and the word
““federalism’’ is indiscriminately applied not merely
to organizations which are truly federal, but to every
form of political organization in which there is a
formal demarcation between a Central Government
and the constituent provinces. 1 have already
explained the sense in which I use the term federal
government,

If the Indian states are to be organically associated
with British India, it can only be in one of two ways ;
either by becoming part of the unitary government
of India on the same footing and with the same
powers as the British provinces, or by a federal union
With British India. The first alternative would
imply absorption in British India and whether it can
be realized in some distant future or not, it is for
the present outside the range of practical politics.
Taking the second alternative of the possibility of
federation with British India, there are two con-
ceivable forms of federation. One form is a
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federation between British India as one entire
entity and the various Indian states as separate
entities. It is obvious that this form of federation
is beset with numerous difficulties.

1. In the first place, the number of Indian states
recognized by the political department of India 1s
said to be 561, a preposterously large number for
the provision of separate representation for each
state. DBut even assuming that the states which are
not entitled to a salute of guns are not enfranchised,
the number of states entitled to a salute would be
119. Even this would be far too large a number. If,
however, the states which are not entitled to guns
and which number about 442 are clubbed together in
some such form as that suggested by the editor of
The Karnataka, the number would be still very large
and would come to about 150. The size of the
federal assembly would be so large that the ruling
princes themselves would find it too unwieldy afxd
promiscuous a body to rub shoulders with. This,
however, is only a minor difficulty compared with
the more formidable ones to be mentioned
below.

2. A federation of states like what has been
suggested cannot possibly be formed on the pril}cip!e
of equality between the constituent states, whxch' is
the essential or general characteristic of all genuine
federations in the strict sense of the term. British
India as a political unit gannot possibly agree to the
principle of equality, or grant to even all th‘e states
put together the same weight as she is entitled to.
Taking the criterion of population as the true basis,
British India should be entitled to about 75 per cent
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of the voting strength of the federation. It cannot
be too strongly or clearly affirmed that on no other
hasis than that of a decisive majority against all the
other states could or would British India enter into
any such federation. Nor would the ruling princes
themselves be prepared to recognize or even tolerate
a position of equality inter se without reference to
their population and importance. The result then
would be that the federation would be constituted
on the analogy of the Bundesrath of the defunct
German Empire, but with a more decided pre-
ponderance in favour of British India, than Prussia
had, to make the representation conformable to the
relative importance of the constituent states.

In passing, it may be observed that the members
of the Germanic confederation were only 39 and the
number of seats in the Bundesrath was about 58.
I have referred to the case of the Bundesrath merely
for the purpose of pointing out that the principle of
mequality must be at the basis of any so-called
federation between the Indian states and British
India. We cannot commit ourselves to the position
that, like Prussia, British India should be content
with anything less than a decisive majority of the
voting strength of the Assembly. One result of the
peculiar constitution of the Bundesrath was that while
it was difficult to carry anything against the will of
Prussia, it was not always possible for Prussia to
sccure what she wanted, even though she repre-
sented a majority of the population. Apart from
the principle of inequality in the composition of the
Bundesrath, it can furnish no principles for our
guidance in regard to the powers and functions to be
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exercised by the federation of India. The Bundesrath
enjoyed very extensive powers, and the Reichstag had
powers of an extremely limited character and could
not exercise any real influence on the Government.
As pointed out by Mr. Lowell,* the powers and
functions of the Bundesrath were unique. It had not
merely legislative, but also executive powers. The
Reichstag could not be summoned to meet without the
Bundesrath, while the latter could sit alone and must,
in fact, be called together at any time on the request
of one-third of its members. The Reichstag could be
dissolved at any time by the Bundesrath with the
consent of the Emperor. It is useless to enter into
any description in detail of this extraordinary insti-
tution which cannot possibly throw any helpful light
on the problems that we have to face. The fact that
British India will insist upon claiming a majority of
the voting strength in proportion to her actual import-
ance and her population is sure to take the glamour
off the analogy in the eyes of the ruling princes.

3. The creation of a federal body composed of
the various states as separate entities must neces-
sarily remove some of the subjects now assigned
to the all-India Legislature from the purview of that
body. The present Indian Legislature has been
formed on the principle of representation of the
people of India and on the basis of a division of
powers and jurisdiction between the provincial and
the central legislatures or governments. The
assignment of some of the powers of the central
legislature to a separate federal assembly represent-

1 Lowell's Govermmsents and Parlizs in Continental Europe, vol. i,
p. 259 ef. seq.
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ing the states would be an encroachment upon, and a
curtailment of, the authority of the Indian Legis-
lature. It would also involve delay and hindrance in
legislation and the transfer of the decision of some of
the most important matters to the new federal body.
It may be urged that every federal constitution must
necessarily involve the sacrifice of some rights and
advantages by each of the constituent members. But
the force of this argument depends upon the answers
to the following questions :—

. (a) What is the compensating advantage or
quid pro quo for the sacrifice ; and (b) are the Indian
states on their part prepared to be bound by the
decisions of the federal assembly ?

Th.e answer to both questions must be in the
negative,

4. The goal of British India’s aspirations is
responsible government, and the attainment of
the goal means the responsibility of the govern-
ment to her legislature and of the legislature to a
popular electorate. While a genuine federal
assembly, representative, at least in the lower house,
of the people at large, might be compatible with the
principle of responsible government, a so-called
federal assembly, representative of the states only
and not directly of the people, is utterly incompatible
with the principle of responsible government.

5. The Indian Legislature is a bi-cameral body
and the addition of a third body will make the
political machinery cumbrous, slow and inefficient.
This third body will be like the fifth wheel of a coach
which can only impede its progress and cannot

contribute to speed or smoothness of working.
29
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8. Even if the existing British Indian legislature
were converted into a uni-cameral body, the proposed
house of representatives of British India and the
states would still interfere with the principle of
responsible government. Moreover, in the event
of a difference of opinion between the popular house
of the British Indian legislature and the body
consisting of the representatives of the states, the
deadlock must be solved either by allowing the views
of the popular house to prevail, which would ‘be
unacceptable to the Indian princes, or by referring
the matter to a joint sitting of the two chambers in
which the states are bound to be swamped by the
representatives of British India, or by referring t.he
matter to the decision of an external authority like
the Viceroy, a course which would be a violation of
the principle of responsible government. A self-
governing British India enjoying the dominion status
cannot agree to the creation of any central govern-
ment or authority superior to her own legislature
and not responsible to her. .

Having shown that a federal organization on
the principle of representation of states as separate
entities would be anomalous, unworkable and
unacceptable, I will now consider whether a federal
constitution of the genuine type would be suitable.

A genuine federal constitution for the whole of
India is not merely inconsistent with the best interests
of the country in the light of her past history and
future progress, both of which demand a strong curb
on centrifugal tendencies, but is also not desired by
the princes themselves. What they seek is not the
representation of all the people of India in a common
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legislature, but representation of the Government
of India and the ruling princes as distinct political
entities in a hierarchy arranged with due regard to
their status and rank as princes, potentates and
powers. It would be impossible to constitute a
single body or house on the two radically distinct
principles of representation of states and representa-
ticn of peoples.

In his recent work on the relations of Indian states
with the Government of India, Mr. K. M. Panikkar
has perceived in the relations between the Indian
princes and the Government of India the outlines
or semblance of a federal government of India.
He does not, however, overlook the fact that
the federalism that has developed in the Imperial
polity of India is of a weak and to some
extent inchoate character. He is aware that the
Government of India, which is the central govern-
ment, has practically no legislative, executive or
hiscal authority over the states. He quotes with
2pproval the sentiment of the Maharajah of Alwar
that his goal is the United States of India where
every province, every state, working out its own
destiny in accordance with its own environment, its
tradition, history and religion will combine together
for higher and Imperial purposes.

That, apart from our own predilections, a
federal government of the genuine type will not be
acceptable to the princes at large will be further
apparent from an examination of the conditions
essential to such a form of government. Let us now
analyse these conditions.

1. In the first place, a genuine federal govern-
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ment is responsible to the people of all the states or
the whole country at large.

9. There is a division of sovereignty between the
authorities consisting of the central government on
the one hand and the governments of the provinces
or states on the other standing on an equal footing
among themselves.

3. There is no body outside the central govern-
ment or the provincial or state governments
exercising control over the people.’ _

4. There is a constitution which is supreme and
which binds both the central and provincial govern-
ments.

5. There is an allocation of revenues for central
purposes which are collected by the agents of the
central governments directly from the people of the
states. The main sources of revenue which are
usually appropriated by the central government are
customs, income-tax, excise (in India salt and
opium are sources of central revenue). In the event
of the revenues from these sources proving insufficient
for the expenditure of the central government, t}.le
provinces have all to contribute to make up the de.ﬁt‘:lt,
or the central government has the power of raising
the necessary funds by supplementary taxation of
the people directly.

The central government should have the power to
carry out its own decisions and act directly upon the
citizens and not merely through the machinery of the
constituent states.

7. There is a central judiciary with appellate

* The Imperial control which theoretically exists over the self-
governing dominions is very shadowy and need not be considered.
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jurisdiction over the judicial tribunals of the states
at least in all matters involving federal questions.

8. In cases of conflict between the enactments of
the central legislature and the state legislatures,
where they have both concurrent jurisdiction, the
enactment of the central legislature prevails.

9. The central legislature has the power to
authorize borrowing on the credit of the common-
wealth and to provide for the payment of the public
debt.

10. Under a federal constitution, there is no
appeal from the decision of the central executive in
matters within its jurisdiction, except to the central
legislature or to the electorate for the purpose of
getting the constitution amended.

11. The federal type of government ordinarily
involves a bi-cameral legislature in which the lower
house is chosen by the people at large on the basis of
population and ordinarily this is the more influential
chamber in all countries which have adopted the
parliamentary form of government. The second
chamber is intended for the representation of the
states or provinces on a footing of equality.

12. It is not possible for any state to retain its
individuality apart from and outside the federal
constitution and its position as a constituent member
thereof and to claim to deal separately with any
third power.

13. In bodies like the League of Nations or the
Imperial Conference, it is o;xly the central or federal
government that can be represented and not the
governments of the constituent states.

It will be seen from the above analysis of the



230 INDIAN CONSTITUTIONAL PROBLEMS

conditions of a government of the real fgderal type
that they will not be acceptable to the Irildx;.m' princes
who do not wish t submerge their 1nd1v1du2%hty.
The pious aspiration of the Maharajah of Alw.ar is no
proof of any inclination on the part of the princes t(;
accept that curtailment of the hbe‘rty of action o‘
constituent states which is essential to a .fe.dera
government. It is very doubtful whether their ideas
stretch beyond a loose confederggy of. states. f
The princes’ love of punctilios n _matters o
precedence, their unwillingness to recognize :anthlx'Ill{g
like an equality among themselves and their dislike
of decisions by a majority, must all operate to
intensify their aversion to any genuine federal consti
tution on the lines familiar to us in the federal consti-
tutions of the world. It may perhapf be asked, why
we should be bound down by existing models ang
why some form of federation could not be suggesti
which would sit more lightly on the shoulders of the
princes. As observed by Lord Br‘yce, one_of the
most eminent constitutional authorities, manklnq has
shown very little inventiveness in the field of polmchs.
The princes may perhaps be able to suggest tc;t e
expert committee about to be ap'pt.)mte.d some form
of organic association, and publicists indifferent to
the need for accuracy of thoug}}t and‘ cleames§ of
language may dub it as an experiment 1n fe‘deljz)thsbm.t
It may be federalism in some new-fangled sense, bu
the people of India sh?uld be slow in makx.ng up
their minds to embark in a novel craft hitherto

untried.

CHAPTER XIII

THE INDIAN STATES—(continued)

It has been so far assumed in the discussion that
there are subjects of joint interest to the Indian states
and British India in which the states are entitled to a
voice. How far this assumption is correct is the
topic which we must now examine. It is observed
in the Montagu-Chelmsford Report that the Indian
states are also interested in some matters which are
common to the British provinces and the authors
enumerate the subjects of defence, tariffs, exchange,
opium, salt, railways and posts and telegraphs. To
this list the subjects of currency, coinage and mints
are added by the exponents of the claims of Indian
states. It is stated in the joint report that it has
occasionally happened in the past that decisions have
been taken with regard to these subjects by which
the Indian states have been vitally affected, but that
no machinery for collective consultation with them
has hitherto existed. The authors of the joint report
suggested that the Chamber of Princes should be
utilized for the purpose of ascertaining the views
of the durbars and that opportunities might be pro-
vided for joint deliberation and discussion between
the Chamber of Princes or its representatives and
the Council of State or its representatives. The
enunciation of this policy ot giving an opportunity
for discussion of proposals relating to these subjects
to their representatives has led the durbars to put
forward novel claims to a share of the central
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revenues of British India. As the expert committee
which is intended to be appointed to enquire into
the relations of the Indian states and British India
is to be charged inter alia with the duty of examining
the financial and economic relations between British
India and the states, it would be not merely pertinent
but necessary to examine these claims with some
attention. The people of British India have
apparently not noticed this claim or realized the
gravity of it and its bearings upon the revenues of
British India. It is only after years of financial
stringency and hardship and by the patient construc-
tive policy of finance ministers, that we have
been able to attain financial equilibrium between
revenue and expenditure in British India and to
relieve the provinces of the heavy burden of contri-
bution to the Imperial revenue. The claims of the
Indian states to a share of various important heads
of our central revenues will make a serious inroad
upon the central exchequer and will again land the
whole of British India in financial embarrassment and
cripple both the central and provincial governments
in carrying on the administration and discharging
their duties to the people. So far as I am aware, this
claim has been put forward on behalf of the ‘Indian
states only within the last ten years. It was first
put forward at the time of the Montagu-Chelmsford
enquiry. It was brought up for discussion in some
of the annual economic conferences and especially in
a paper read at the Allahabad conference by
Professor Jevons and it was again put forward before
the Tndian Fiscal Commission by the representatives
of .a number of Indian states. The ablest and
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strongest representation of the claims of the Indian
states s that contained in the memorandum of the
committee of ministers which was submitted by the
Baroda minister to the Indian Fiscal Commission.’
As‘the princes have been urging an examination (;f
their fiscal relations with the Government of India
we may take it that they will again press the clairr;
whxch. they made before the Indian Fiscal Commis-
sion in 1922.  The chief head of central revenue
which is attacked by the states is the revenue derived
by .the Government of India from customs. It is
deslrable to ‘formulate clearly the ground's upon
zvﬁizh the claim is based and see how far they ‘are

The cl.aim of the states to a share of this head of
revenue is rested on the following contentions :—

: 1. The Government of India are not entitled
toievy any customs duties upon goods not consumed
in Brmsh India but in the Indian states. Import
duties are essentially duties on consumption, and
taxes should be levied only by the authority ,\vhich
Filone can utilize the proceeds for public expenditure
m the territory within which the incidence falls,
o2 ‘The British Government, having succeeded
In securing the abolition of transit duties in India, is
not ent1t1e'd to levy a customs duty which o era’te
as a transit duty on through goocis passing Igrom :

3 - . - .
feD Blit]&}l l:]l Dire a i(‘] mn

Y Minutes of the &

N viden 1 3
vol. i Gos ce before the Indian Fiscal Contnission

30
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extension of the policy of concessions made to some
of the Indian states, the Government of British India
is bound to exempt from customs duties all goods
passing from foreign countries to the Indian states
through British ports.

4. Either the principle of exemption of goods
destined for the Indian states from customs duties
should be recognized, or the yield from the customs
duties should be shared with the Indian states on
some basis or other such as, e.g., division of the
customs revenue on the basis of population, or gross
revenue or the net public expenditure.

5. The levy of the customs duty on goods
imported by the Indian states through British India
diminishes the taxable capacity of the subjects of
Indian states and prevents the ruling princes from
raising by means of their own customs duties the full
amount of the revenue which they could otherwise
raise and it is therefore unjust and unfair to the
population of the Indian states.

The question of freedom of transit for traffic was
recently dealt with by the Barcelona Convention of
1921. Before discussing the bearing of this conven-
tion on the present controversy, it is desirable to
know how the matter stands in international law
apart from this convention.

It cannot be assumed as a matter of course that
every inland or land-locked state has a legal right to
have its goods passed without duty by adjoining
maritime states, or that the right of the latter to levy
duties is limited to articles consumed within their
own territories. The practice of foreign countries or
of the British colonies or of the Government of India
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itself in making certain concessions to particular
states does not prove this contention. On the other
hand, every state is entitled in the exercise of its
sovereignty to levy customs duties on goods
entering, crossing, or leaving the state. No person
has a right to claim that he can land goods within the
territory of a particular state, or pass goods through
the territory of a state except with the consent of the
state or upon conditions permitted by the state. If
one state is land-locked and the adjoining state is a
maritime state with portal facilities, it is a geographi-
cal misfortune for the former and a geographical
advantage for the latter. The ordinary principle of
private as well as public law is that every person or
state is entitled to derive the fullest possible
advantage from its natural situation or resources.
It is no argument against the existence of this right
to condemn the use of it by question—begging terms
like “‘exploitation”. If it is to be regarded as
exploitation of its natural advantages by a state, it
1s a perfectly legitimate exploitation. Nor can it be
said that apart from convention maritime states
should pass goods free of duty to states in the hinter-
land. If it were so, one would expect some reference
to such a principle in the books on international law,
but no reference to any such principle is to be found,
so far as [ am aware, in any modern treatise on
international law. J

The very fact that the I,eague of Nations felt it
necessary to lay down in the covenant that the
members of the League should make provision to
secure and maintain freedom of communications and
of transit and equitable treatment for the commerce
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of all members of the League proves the absence of
any general rule of international law on the subject.

The subject of the right of a state to passage over
the territory of another state whether by land or water
is discussed at length in Hall’s Treatise on Inter-
national Law (8th edition, pages 164-175). The
claim to the use of a navigable river passing through
several states may be supported on a stronger ground
than the claim to the passage of goods by road or
by railwav. A controversy arose between the United
States and Great Britain in 1824 over the claim
of the United States to navigate the St. Lawrence
on the ground that the republic was a riparian state
in respect of the upper waters of the river and of
the lakes which feed it. The States contended that
the right of the upper inhabitants to the full use of a
stream rests upon the same imperious want as that of
the lower, upon the same inherent necessity of
participating in the benefit of the flowing element.
It was said to be a right of nature and when it was
disregarded, the interdiction of a stream to the upper
inhabitants was an act of force of a stronger against
a weaker party. Hall discusses the question whether
the right of co-riparian states stands on a higher
footing than the right of other states. In his opinion,
the fact of the use of a section of a river belonging
to a particular community being highly advantageous
to the inhabitants of lands traversed by another
portion of the stream dqes not confer upon the latter
any special right of use. He inclines to the view that
the rights of property in navigable rivers have not
as a matter of right been modified with a view to the
general good and that they are independent of the
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wants of individuals other than the owners. But he
apparently seems to recognize that it has become
usual as a matter of comity to permit navigation by
co-riparian states and that it would be a vexatious act
to refuse the privilege without good cause. Down
to the commencement of the twentieth century, there
can be no doubt that the paramount character of the
rights of property was both recognized and acted
upon.  Although none of the European rivers
running through more than one state seem at any
part of their course to have been entirely closed to
the riparian states, except the Scheldt which was
closed by treaty, their navigation by foreign vessels
was burdened with passage tolls and dues
levied in commutation of the right of compulsory
shipment of cargo. The navigation of the Rhine
was made free to all the world by the Treaty of Paris
in 1814. By the arrangements now existing, river
traffic has been assimilated to that upon fand. A
vessel is obliged to present itself at the custom house
on each frontier that it passes and the qualified
exterritoriality of the rivers is totally destroyed.
England always steadily refused to concede naviga-
tion of the St. Lawrence to the United States as of
right, and the controversy was terminated by a treaty
which granted its navigation as a revocable privilege
and as part of a bargain in which other things were
given and obtained on both sides. The conclusion
arrived at by Hall is that, 50 far as international law
is concerned, a state may close or open its rivers at
will, that it may tax or regulate transit over them as
it chooses and that though it would be as wrong in
a moral sense, as it would be generally foolish, to use



238 INDIAN CONSTITUTIONAL PROBLEMS

these powers needlessly or in an arbitrary manner, it
is morally as well as legally permissible to retain them,
so as to be able when necessary to exercise pressure
by their means, or so as to have something to
exchange against concessions by another power.

If the inland state wishes to secure passage of its
goods free of duty by the adjoining maritime state,
it should enter into negotiations with the latter and
conclude an agreement for that purpose. The
existence of commercial agreements of this sort
shows that the basis of the exemption is not a legal
or natural right known to international law, but a
contract or treaty. Commercial advantages may
also be secured as a result of conquest. Germany
was obliged to provide various facilities and grant
various exemptions under the terms of the Treaty of
Versailles (vide articles 321, 328, 330 and 363).
Commercial treaties and conventions are of course
more vommon. But commercial treaties are not
entered into from philanthropic motives, or as a
matter of generosity. It is only where twe states
consider it to be mutually advantageous that they
enter into an agreement for the exemption from
customs and an examination of the circumstances
under which agreements have been concluded will
show that there has always been a guid pro quo for
each of the contracting parties.

Let us now see how far this position has been
affected by the Barcelona Convention and Statute of
1921 on Freedom of Tfansit. The preamble to the
statute refers to the purpose of article 23 (e) of the
Covenant of the League of Nations and i= wider
than the articles of the statute, which alone have a
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binding effect upon the parties. While the preamble
affirms the general principle of freedom of transit,
the commission excluded road transport from the
enacting clauses, as it would entail special difficulties
in connection with customs administration.  Air
transport was also excluded on the ground that it was
more appropriately the subject of the international
convention on aerial navigation. The important
clause of the statute is article 2 which says: “The
measures taken by the contracting states for regu-
lating and forwarding traffic across their territory
shall facilitate free transit by rail or waterway.”
Article 3 lays down that traffic in transit shall not be
subject to any special dues in respect of transit
(including entry and exit).

In spite of the very elaborate examination which
the draft statute underwent at the hands of the
commission, the language of the statute leaves room
for doubt as to whether the levy of uniform rates of
customs duties for all imports and through traffic was
mtended to be prohibited. The question turns upon
the interpretation to be placed upon the term “‘free
transit’” in this article. Does it mean that traffic shall
be allowed to pass without objection, or on terms of
equality or that traffic should be exempt from all
charges? It certainly means that no objection
should be raised to the passage of traffic. But does
the article go further and mean also that through
traffic shall not be subject to any charges? The
article no doubt lays down that no distinction shall be
made on the ground of nationality or the place of
destination. Supposing that the state through which
the traffic passes levies customs duties on all goods
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entering the territory of the state whether destined
for consumption within the state or consumption in
an adjacent state, is such a levy contrary to the
intention of the statute? Article 3 provides that
traffic in transit shall not be subject to any special
dues in respect of transit. Here again, there 1s a
doubt as to the meaning of the term special dues.
Does it mean dues over and above those leviable on
articles consumed in the state, or charges over and
above the rate necessary to defray the expenses of
supervision and administration, or dues levied for
the bare privilege of transit? If customs duties are
levied impartially on all goods entering or leaving
the state, whether belonging to the subjects of the
states or to others without any discrimination, can
they be regarded as special dues in respect of transit?
This leads us to inquire what is the nature and
rationale of a customs duty. Obviously a customs
duty is not a charge for services rendered, but a
tax. Does the right of sovereignty of a state
enable it to levy customs on goods which are in
transit and intended for consumption in an adjacent
state? It may be contended that, while the statute
prohibited the levy of transit duties, it does not
prohibit the levy of customs duties, as it could have
done in express terms. The distinction between a
customs duty and a transit duty is not sharply defined.
The two are not mutually exclusive. A customs
duty may in some cases partake of the nature of a
transit duty and a trahsit duty may partake of the
nature of a customs duty. Inasmuch as transit
duties in excess of the actual cost of supervision and
administration or conveyance of the goods operate
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as a tax, is it reasonable to infer that customs duties
on through traffic are also intended to be prohibited ?
The construction of the statute cannot be said to be
free of ambiguity and doubt.

Turning to the report of the proceedings of the
conference, the Vice-President M. Loudon, pointed
out that one of the questions debated before the com-
mission of enquiry on freedom of communications
and transit held at Paris in 1920 was whether, to
protect its own commerce, a state might apply
custems duties, but not special transport rates. He
stated that it was found impossible to reach an agree-
ment and that the commission compromised upon a
text which sanctioned commercial differentiation, but
excluded distinctions of a political nature. The
Roumanian delegate pointed out that the right of
transit only implied equal treatment for all and must
not be mixed up with the question of protection and
free trade. He further asked, what constituted
equal treatment with respect to transit traffic, whether
equal treatment should be accorded for transit traffic,
imports, exports and local traffic. He put the
pertinent question why a country should not make
use of its patrimony, i.e. geographical situation,
climate, soil, mines, etc., and said that Roumania
could not accept the principle of equal treatment for
internal traffic and export and import traffic also and
that Roumania would have to make a bargain with any
power to which it accorded special advantages and
that transit was an economicéweapon. On the other
hand, the delegate for Czecho-Slovakia said that he
understood by freedom of transit that there were to

be no customs duties on transit traffic and no special
31
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dues to burden the transit of goods either at the
point of entry or exit. Thus it will be seen that
the proceedings do not remove the uncertainty which
hangs about the interpretation of the statute.

Apart from the construction of the statute, it is
necessary to point out that it cannot govern through
traffic between the Indian states and the Govern-
ment of British India for the simple reason that by
the terms of article 15, the applicability of the statute
to the Indian states was deliberately excluded. This
article states : “‘It is understood that this statute must
not be interpreted as regulating in any way the rights
and obligations inter se of territories forming part,
or placed under the protection of, the same sovereign
state whether or not these territories are individually
members of the League of Nations.”” The pro-
visions of the convention were intended to regulate
only the relations between independent states and
not between the constituent members of a single
sovereign state.

Can it be said then that though the terms of the
convention may not be invoked by the Indian states,
they are entitled to rely upon the principles under-
lying it? The states in India have lost their external
independence and cannot claim to occupy the same
position as Afghanistan or Switzerland in relation
to adjacent states. The majority of the states no
doubt possess many of the attributes of internal
sovereignty. In deciding upon the claim of the
Indian states to exemftion from customs duty for
goods imported through British ports, we have to
realize that the states are all subordinate to the
Government of India and are therefore liable to
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contribute to the burdens of the central government
with regard to defence and other important matters.
If the states were members of a federal common-
wealth, they could not possibly quarrel with this
position and would be bound to assign certain
revenues to the central government. In almost all
federal governments, the revenue from customs has
usually been allocated to the central government.
It may be said that some of the states have already
compounded for their obligations by the assignment
of tracts of territory. These assignments were made
in commutation of the liability to pay for the subsidiary
troops or to maintain the contingent troops of the
states. Whether the assignments could be regarded
as a complete acquittance of all pecuniary obligations
towards defence for all time, or whether the assign-
ments were only made on the assumption of the
continuance of a certain scale of military expenditure,
whether the increase in the revenues now derived
by the Government of India from the assigned tracts
leaves a sufficient margin over and above the
cxpenses of provincial administration and whether
cuch surplus should be taken into account in adjust-
ment of the liabilities of the states to contribute
towards defence are all questions which would have
to be gone into in disposing of the claims of the Indian
states to a share of this head of central revenue.
Of one thing we may be fairly certain, viz. that
the position of the states was not viewed at the
time of the territorial Assignments from the
standpoint of the relations between the central
and provincial authorities in a federal common-
wealth.  Apart from any contract, the central
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government would from the very necessities of the
situation be entitled to call upon the constituent
states to contribute to its increased expenditure.
The cases in which the Government of India have
entered into agreements for exemption from customs
duty will be found on examination to fall within
the principles above stated. Agreements with
maritime states like Travancore, Cochin and
Baroda who have ports of their own are based
upon the principle of mutual advantage. Thereis no
doubt that similar reasons can be discovered for the
agreements with Kashmir and Afghanistan. There
1s nothing to prevent any state which claims passage
of its goods through British India free of duty from
entering into an agreement with the Government of
British India and making it worth the while of the
latter to grant such exemption. In the next place,
though internal transit duties are stated to have been
abolished by agreement in India. there is no evidence
of any agreement requiring or obliging the Govern-
ment of British India to abolish its customs duties. If
customs duties were objectionable as being transit
duties, the Indian states should also not levy them.
What the Indian states are anxious to do is to
prevent the Government of India from levying
customs duties on goods destined for the states, so
that the Governments of the states may themselves
levy as much customs duties as their subjects can
bear. ;

There is no warrant for the contention that a state
is not entitled to levy an import duty, if the ultimate
incidence of it will fall not upon its own subjects, but
upon the subjects of a neighbouring state. As to
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what exactly the character of an import duty is, it is
a matter upon which economists are not agreed.
While Professor Bastable, who, as a rigid advocate
of free trade, hates all import duties considers
any such duty as a tax on consumption, Professor
Adams considers it a tax on business. Whatever
may be the correct scientific classification of the tax,
a state has the legal right, unless parted with by
agreement, to levy a tax on commodities whether
entering or leaving or passing through its territories.
Whether some form of Zollverein would be feasible
without injury to the fiscal interests of British India
requires separate and careful investigation.
Turning now to the connected question of tariffs,
while there could be no objection to the Princes’
Chamber being consulted on any general question of
taniff policy, it would not be practicable to consult
them beforehand with regard to such changes in the

tariffs as might be introduced by the finance

minister is his annual proposals for taxation. Such
changes have to be kept strictly confidential till the
last moment, and it would be impracticable to take a
public body into confidence before the finance bill
is introduced in the Assembly.

As regards the subject of currency, coinage and
mints, most of the states have by virtue of special
agreements or otherwise abandoned the right to issue
their own coinage and mint their own coins. It must
be admitted that uniformity of currency and coinage
confers great advantages upon the trade and business
of every country in which such uniformity obtains.
The regulation of coinage and currency is one of the
matters which would be reserved to a central
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government in any federal union, but the Govern-
ment of India have not asserted any general right
to establish uniform coinage. It is rather to be
wished that all separate rights of coinage were
abolished.

The relations between the Government of India
and the Indian states in the matter of opium and salt
are generally regulated by agreements and so long
as the agreements are there, the Indian states which
are bound by the agreements have no claims to share
in the revenues accruing from these sources.
Similarly in the case of railways and posts and
telegraphs. Moreover, railways, posts and tele-
graphs are public utility services in which the
Government of India have invested their capital and
by which the Indian states are benefited. The pay-
ments made by the subjects of the Indian states
under these heads are payments for services rendered
and are not in the nature of taxes. No claim to any
share of profits under these heads can therefore
legitimately arise. Whether the states have the right
to repudiate their agreements is a matter which they
can submit to the expert committee of enquiry for
investigation. The interests of the country as a
whole demand a uniformity of control in the system
of communications, as far as it may be possible.

Though the Indian states may have no claim to
any share of the central revenues derived by the
Government of India_ under the wvarious heads
referred to, we are not ‘concerned to deny that they
are indirectly affected by our policy in these matters.
The people of British India need not therefore raise
any objection to the policy of consulting the states as
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a matter of concession and courtesy, wherever there
is no reason for an urgent decision. But a self-
governing India cannot, any more than the
bureaucratic Government of India, consent to any
arrangement likely to countenance claims to a share
of the revenue, or to an equal voice in the decisions
of policy.

What then is the proper machinery for ascertaining
the views and the wishes of the Indian states in
matters of common interest? The most suitable
machinery is that suggested by the Montagu-
Chelmsford Report and subsequently brought into
existence in the shape of the Chamber of Princes.
If the Chamber of Princes is sufficiently representa-
tive and if there is sufficient cohesion between the
princes, it will be the authoritative exponent of their
views. The Government of India is the con-
necting link between this body and the Indian
legislature and, if, on any occasion, it is desired
to bring about an informal discussion between
the representatives of the Chamber of Princes and
the representatives of the Indian legislature, the
Government of India could arrange for an equal
number of representatives from the Princes’
Chamber and from each of the two houses of the
Indian legislature. Such informal discussions, how-
ever, will, or should have, no binding effect either
upon the ruling princes or upon the British Indian
Government or the legislature. Our examination of
the possible forms of organic &ssociation between the
princes of India and the people of British India has
led us to the conclusion that it is not possible to
provide for any workable scheme except upon terms
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and conditions which are not now likely to find favour
with the princes. If, however, the Indian states are
anxious that they should have an opportunity of
placing their views on questions of common concern
before the Indian Legislative Assembly, the experi-
ment may be tried of allowing the states to nominate
a few representatives to the Assembly on two
conditions, viz. (1) that the number of such
representatives should not exceed 5 per cent of the
- strength of the Assembly and (2) that the repre-
sentatives are not allowed to attend or take part in
sittings at which matters not of common concern are
discussed.

CHAPTER XIV

THE INDIAN STATES-—(continued)

We now pass on to the question of what should be
the relations of a self-governing British India
towards the Indian states. For the purpose of
answering this question, it is necessary to classify the
topics which now form the subject of relations
between the Government of British India and the
ruling princes. We have in the first place topics
relating to the external affairs of Indian states which
comprise subjects of common interest to the states
and British India. These are matters of an
impersonal nature and concern the states as such.
They are now disposed of, not in the political depart-
ment of the Government of India, but in the other
deparuments concerned with the general administra-
tion of British India. There is therefore no reason
why they should not continue to be dealt with as at
present by responsible ministers even during the
transition stage. It may perhaps be asked by the
opponents of progress whether the Indian princes will
have the same confidence in the responsible Indian
ministers as they have in the bureaucratic political
department. Possibly some colour may be lent to this
doubt by the reply of some of the states to the
question referred to them a few years ago by the
Government of India as to whether they would have
any objection to the employment of Indians on the
staft of the political department of the secretariat.

It was said that some of the states did raise an
32
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objection to the admission of Indians to the staff of
the political department of the secretariat. This
was probably due to their objection to the defects of
their administration and their personal frailties
becoming known to their countrymen. All that we
can say is that the princes ought to have no such
objection and, on the other hand, they have every
reason to expect a more sympathetic handling of
their affairs by their countrymen than by the members
of the alien bureaucracy at whose hands they have
suffered so much in the past and by whom their
rights have been whittled down in course of time.
The second class of topics relates to matters
of internal administration of the states and concerns
the subjects of the states. The third class of topics
relates to questions of dynastic or personal concern
and to the privileges, dignities and ceremonials of the
princes. In practice, these two classes of questions
may often be mixed up. They do not directly
concern the population of British India, or
directly impinge upon the administration of British
India. On the other hand, they are questions in
which the rulers are personally and deeply interested
and are therefore of a delicate character. During
the transition period of responsible government, both
these classes of topics may, if so desired by the
princes, be left in the hands of the Governor-General
as distinguished from the Governor-General in
Council. The Governor-General may be assisted
by two members of the Executive Council to be in
charge of the political department. These members
should be both non-official Indians, one being chosen
by the Governor-General from among retired dewans
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of Indian states and the other from among retired
members of the executive councils or retired
ministers. This arrangement will secure for the
Governor-General the advice and assistance of men
of experience with a due sense of responsibility and
able to appreciate the points of view of the princes
and the interests and requirements of political pro-
gress of the country. These two members should
both see all the papers relating to the second and
third categories above referred to and advise the
Governor-General.  During the transition period,
they would be responsible not to the legislature, but
to the Governor-General. It would be a great
mistake to imagine that men without any previous
knowledge of Indian conditions or with experience
of the ways of foreign diplomacy could possibly
supply the sympathetic insight and the patriotic and
national outlook required for the discharge of this
delicate office. The virtues cultivated by a diplo-
matic career are tactfulness, skilful and zealous
pursuit of the interests of the employing state and
a watchful capacity for scenting intrigue, if not for
practising it. High-minded statesmanship is not one
of the virtues looked for in a diplomat. These two
members in charge of the political department may
occupy in the cabinet the same position as is
now occupied by the members of the Executive
Councils in charge of the reserved half. When
full responsibility is introduced, the second class
of questions should also be dealt with by the
responsible government of British India which must
be the heir to the powers now exercised by the
Parliament. If, out of regard for the susceptibilities
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of the princes, it is considered desirable to entrust the
third class of topics to the Governor-General in his
capacity as representative of the DBritish Crown,
arrangements may be made to that effect. When
British India obtains full self-government, she can
have no better guide to follow than the policy of the
British Government and the British nation who have
been the greatest builders of empire in the modern
world.

It is stated in the Montagu-Chelmsford Report
that some of the more enlightened and thoughtful of
the princes have themselves raised the question of
their own share in any scheme of reform. They
want a place in the sun, and they are anxious
to have their place in the political scheme defined.
We may be asked how this demand of the
ruling princes should be met. Here it is necessary
to point out a distinction between the personal
interests of the rulers and the interests of their
subjects. The princes may protest that there is
no such distinction and that they are all one. We
also wish that they were all one ; but we know that
they are not. When the people of British India ask
for reforms, they are asking for popular control over
the Government; but when the ruling princes ask
for reforms, they do not think of their people or
internal reforms, but of their own powers and
privileges and of the removal of all restrictions upon
their independence by the Government of India.
They may say : ‘T am ‘he state, and the state and [
are one;’ but that one is the ruler and not the
people. They think of their states in terms of their
own rights and powers and not of their responsibilities

THE INDIAN STATES 263

or of the rights of the people. When the English
press and the Tory politicians of England talk
of the states, they also think of the rulers rather than
of the peoples. Identity of interests between the
rulers and the ruled is seldom complete anywhere.
Such identification ought certainly to be closer in an
Indian state where the ruler and the subjects are
generally members of the same race and creed, but
it is not ordinarily as close as we should desire.
Thke complaints which we often hear from the
subjects of the Indian states and the known defects
of administration in many of them make it clear that
many of the rulers have not yet begun to realize that
the princes exist for the people and not the people for
the princes. Now, what are the essentials of a
progressive and civilized administration? They are :

1. The separation of the privy purse of the
ruler from the revenues of the state and the fxing
of a civil list.

2. A regular annual budget and an audit by an
officer of guaranteed independence.

3. The recruitment of the civil service by 2
system of competitive examinations or otherwise so
as to exclude favouritism and inefficiency and ensure
the selection of candidates best qualified by ability
and merit.

4. The absolute independence of the judiciary.

5. The introduction of the reign of law and the
elimination of arbitrary personal rule.

6. Freedom of. the press and freedom of
movement to its subjects. (I have seen in the
regulations of some of the Indian states of Central
India, e.g., Gwalior, that Jagirdars are not entitled
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to leave the state except with the permission of the
ruling chiefs.)

7. The training of their subjects for co-
operation in the work of government and legislation
by the introduction of representative institutions for
legislation with adequate powers of interpellation and
with a promise of responsible government as the
goal.

8. Restriction of the practice of absenteeism of
the princes from their states and from India.

If the princes introduced the minimum reforms
enumerated above and set their houses in order, thev
will receive far more sympathy than they now do
from the people of British India. The principle by
which the power of interference of the Government
of India is restricted in exercise to cases of gross or
intolerable misrule is hardly an adequate safeguard
for the protection of the rights of their subjects.
The subjects have no remedy for any grievance in the
administration, unless it reaches the standard of gross
misrule. The right of intervention claimed by the
Government of India in case of gross misconduct
or misrule is a sore point with nearly all the princes
who contend that it is inconsistent with their internal
sovereignty. But in the absence of constitutional
government and in view of the life-tenure of the
autocratic princes, there are only two safeguards
for the subjects against the oppression and mis-
conduct of their rulers, viz. the right to overthrow
and depose the despot by force, or the right of the
paramount power to deal with misconduct after a
judicial investigation. No sensible autocrat will
prefer the former alternative and no wise suzerain
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will deny both remedies to the subjects. It is
therefore all the more obligatory upon. the princes
to introduce of their own accord all measures
calculated to promote the well-being and progress
of their subjects.

The princes on their part have a long tale of woes
and grievances. In some respects, the position of
an Indian prince is particularly unfortunate and
deserving of sympathy. He is by virtue of his
position disentitled to some of the privileges which
even the meanest of the British subjects enjoy under
municipal law. He cannot, for instance, ventilate
his grievances in the press and appeal to pulblic
opinion for support. He has not got the same rlg}}t
of access to the ordinary judicial courts for the vindi-
cation of his rights or his character. At the same
time, it has been authoritatively’ decided that he is
not entitled to the privileges of international law.
That the princes have often had reason to be dis-
satisied with the manner in which their rights,
privileges and claims have been dealt with by t}}e
Government of India and that there has been in
several cases an infraction of the letter, if not the
spirit, of the treaties, must be admitted. It bas been
largely due to a failure to discriminate between
states of different degrees of importance. But
whether the interference of the Government of India
was justifiable or not in particular cases, there can
be no doubt that the decisions of the Government
of India have generally beep guided by the policy
of promoting the welfare of the country as a whole
and by bringing about changes in the material and
social conditions of the states favourable to the
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growth of a spirit of unity among the peoples. The
changes introduced by the policy of the Government
have been at work for many years past and it would
be impossible to set back the hand of the clock,
even if it were wished to do so. The doctrine of
prescription which obtains in the sphere of private
law must find a place in the sphere of public law
also. It does not rest upon the ground of might.
It rests upon the higher ground of not disturbing
settled conditions and not committing new wrongs
by ignoring altered conditions which have come into
existence subsequent to the date of the original
wrong. It might look mean and odious for
a person in a position of advantage to set up
the plea of prescription, if such a plea were set up
only on behalf of the original wrong-doer. But
numerous other interests grow up on the faith of a
state of things which has lasted for some time and
it is regard for these interests only that can justify
a plea of prescription by a paramount power. It is
not therefore possible to expect tha: the relations
embodied in the old treaties which have been over-
laid by a mass of tradition, usage and precedents
will now be exhumed and resuscitated.

It has been stated by Lee-Warner that the
obligations of the princes in internal affairs, so far
as they are not expressed in written engagements,
must be regarded as resting upon slippery ground.’
The full extent of the British rights of intervention in
the home departmentssof the state has never been,
and never can be, defined. The theory of it is well

* Sir William Lee-Warner, The Native States of India, p. 313.
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understood, but it has never been published. When
one leaves the safe ground of military and inter-
national obligations in respect of which the paramount
power has received full authority to act, one enters
on the debatable ground of policy and approaches
“the mysteries”’. He has clearly explainfad how
the obligations are constantly liable to be xjemforced
by the action of Parliament, by the egercxse of t.he
prerogative and by the accretions of interpretation
and usage. Professor Westlake is even more brutally
frank. He observes' that the British Government
preferred to adopt on its own responsib‘ility t‘he
principle that it was not only preponderant in India,
but paramount, not merely the strongest power, but
the rightful superior, and that all treaties and grants
of whatever date were to be construed as reserving
the exercise of that superiority when needed for
certain beneficent purposes. He has also observed
that ““The constitutional relations between the Indian
states and the Government of India have been
gradually changed. Their relations .have been
imperceptibly shifted from an internatl?nal to an
Imperial basis, the process has been. veiled by the
prudence of statesmen, the conservatism 9f lawyers
and the prevalence of certain theories about
sovereignty.  Veiled, but neither prevented, nor
retarded.”” We are not, however, concerned with
the past history or with the task of allocating praise
or blame. One thing I may point out with regard
to the action of the political department even at the
present time is that it is often a subject of complaint

1 Westlake's Chaplers on the Principles of International Law,
pp. 225 and 227
33
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that the political department is capricious in its
action. It is stated that as between two rulers who
are guilty of high-handed misrule, one ruler is sacked,
while another goes scot-free, or is allowed a longer
tether, either because he contrives to keep the powers
that be in good humcur, or because of some other
reason best known to themselves. The standards of
judgment which we have to apply to the dealings
between states are not exactly the same as those
applicable to the dealings of private individuals. Let
us not therefore be harsh in our judgment either of
the princes or the Government of India.

Time is a great healer of wrongs and the princes
of India have to reconcile themselves, as best they
may, to the position in which they now find
themselves as the result of a long course of usage in
the decision of questions which have arisen between
themselves and the paramount power. It was a
saying of Hindu lawyers that facts could not be
altered by a hundred texts. The hard facts of the
present situation, which the princes have to recognize
and adapt themselves to, are (1) the paramountcy
of the British power and the growth of Imperial
authority, (2) the overwhelming preponderance in
population of the provinces of British India by which
they are encompassed, (3) the comparative political
progress of British India and the pledge of res-
ponsible government given to British India by the
Parliament with all its implications and (4) the
progress of the demoaratic idea and the spirit of
rationalism which have followed in the wake of
western education and intercourse with the West.
Several of our ruling princes have travelled widely
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and frequently in the countries of Europe and have
had opportunities of enlarging their experience and
political outlook. Autocracy has disappeared in the
west and all Europe is now under the sway of
nationalism and constitutional rule. It generally
takes some time for the spread of ideas from one
part of the world to another; but the increased
facilities of the modern world for the rapid diffusion
of ideas have had their influence upon this country
also. It is hard for princes who have wielded
autocratic power to part with it or share it with their
subjects. Many of the rulers of our Indian states
are, like the Stuarts, firm believers in personal rule
and the divine right of kings to govern wrong. One
wonders, if some of them who claim to be descended
from the sun and the moon still believe it or expect
their subjects to believe it. At any rate, it is clear
that several of them believe that the maintenance of
dynastic rights and privileges is a matter of far
greater moment to the world than the welfare and
progress of the peoples committed to their charge.
They are haunted by the grim spectre of the forces
of nationalism and democracy, which have ruthlessly
devoured monarchs in the West and which have
begun to invade even the sacred land of Aryavarta
with its docile spirit of submission to the divinely
ordained institution of kings. We must not forget that
evenin the middle of the nineteenth century, crowned
heads in Europe were entering into alliances for the
purpose of keeping out *democracy from their
gates. Queen Victoria herself vehemently objected
to being the monarch of a democratic state.
Probably some of our princes cherish the faith of our
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British critics that western political institutions are
unsuited to Asiatic climes. It is no wonder then
that our Indian princes are anxious to discover
safeguards against the surge of democracy and are
seeking to build a constitutional Noah’s Ark to save
themselves and their dynasties from the deluge of
democratic ideas which might sweep in full force, if
perchance British India became a self-governing
country.

Every patriotic citizen of British India cherishes
the hope of a strong and united Indian nation
enjoying the same kind of self-governing status as
the great dominions of the British Empire. India is
a geographical whole and, thanks to the pax
Britannica, is growing into a political whole
throbbing with the spirit of nationality. The needs
of self-preservation and defence against foreign
invasions demand political unity and solidarity. In
the League of Nations and in the councils of the
world, India must speak with one voice and without
a discordant note, if she is to command the
consideration which is her due. It is the responsible
government of a united India that can and ought to
speak for India and she cannot be a united nation,
unless and until the peoples of British India and the
states are welded together by a bond of common
political organization. A

What is the aspiration of our ruling princes? Do
they as true patriots desire to see a strong and united
nation? Or, do they désire only a loose confederacy
of states sharing the soul-paralyzing belief of our
opponents that India never has been and never will
be a united nation? Do they fear the loss of their
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autocratic privileges and desire in their heart of
hearts to put off till doomsday the time when
India will attain responsible government, or do they
desire to co-operate with us and strive for the attain-
ment of a common goal? Are they moved by the
same patriotic ambition that fills the heart of every
educated citizen of British India? If the princes
envisage the future as we do, they will see things in
their true perspective and many things like dynastic
and personal rights and dignities which now loom
large in their eyes will fall into their proper place and
assume a secondary importance. Their well-being
and the preservation of their dynasties depends upon
the part they will play in shaping the political destiny
of India. The tide of democracy which has swept
away the Hapsburgs and the Hohenzollerns, the
Oothmans and the Romanoffs has spared the consti-
tutional monarchs of Europe. Our princes must
certainly be aware of each other’s imperfections and
failings and if they are wise in their generation, they
will by mutual counsel and example address them-
selves to the task of setting their houses in order.
It is foolish to imagine that the rulers of states in
such varying stages of development will be able to
start immediately on the same level as British India ;
but they have to set before their eyes the same goal
as was announced by Parliament in the famous
declaration of August 1917. They must guide the
steps of their people along the path of political
evolution more or less on the lines on which we have
been guided. They will then find that the strongest
support of aruler isthat of his own subjects based, not
upon the antiquated ideas of divine right, but upon
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a rational conviction of the important part played by
sovereigns in any constitutional polity and upon
gratitude for their self-denying labours for the welfare
of the people.

One more question remains to be considered in
connection with the subject of the Indian states.
What should be the attitude of the citizens of British
India towards the states? I am firmly convinced that
the policy of laissez faire and of non-interference in
the affairs of the states is the wisest one to be
followed. Any attempt to force the pace will cause
revulsion and provoke interference and opposition
on the part of the ruling princes. The social and
commercial intercourse of peoples, the interchange of
ideas and the working of political institutions in
British India are all forces which cannot fail to
influence the minds of the rulers and the peoples of
Indian states. The one thing that is necessary on
the part of all is to keep a clear eye on the goal and
take no steps that will encourage centrifugal forces or
discourage the action of centripetal forces. As stated
in the Montagu-Chelmsford Report, the Govern-
ment of India will take no steps to accelerate the
pace of political development. But it is open to
them to manifest in some suitable manner their
appreciation of the work of princes who are prepared
to act as constitutional rulers.

CHAPTER XV
OBJECTIONS TO ADVANCE

I have dealt with several of the topics which would
ordinarily have to be considered in the framing of
any constitution which adopts responsible government
as its basis. T shall now proceed to refer to some of
the conditions necessary for the successful working of
the system of responsible government and the objec-
tions which have been urged to any large advance
on the ground of the absence of those conditions.

One important condition necessary for the working
of a system of responsible government is the
existence of party organizations both in the legis-
latures and in the electorates. Not merely is it
necessary to have strong party organizations, but it is
necessary that the party system should comprise
two and only two parties for the successful working
of parliamentary government. It is desirable that
the lines of cleavage between the parties should not
proceed on racial, religious or communal grounds,
or on the ground of class interests or social
distinctions, and that they should be formed on
what may be called the basis of political differences.
What do we mean by political differences or
principles? It is easier to understand it than define
it accurately. Politics is the science and art of
government and political activities have for their
object the attainment, by and through the action of
the government, of the ideals or ends desired in
the laws governing the lives of the citizens, their
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actions, or mutual relations, or in the material,
economic, social, or moral conditions of the peogle.
Legitimate political activity excludes direct action
and any method of bringing about changes except 1n
the manner and by the methods allowed by the law
of the constitution and the laws of the land. If
political activities are to be conducive to thg welfare
and ordered progress of society and efficiency of
administration, it is necessary that parties should not
be formed on lines of division which coincide with
other deeply-rooted tendencies to cleavage and
exacerbate class antipathies, or induce men to prefer
the interests of particular sections, classes or com-
munities to those of the country atlarge. Many of the
questions which occupy the attention of Parliament
in these times are of an economic or social character
and questions like those relating to revision‘ of la‘nd
tenures or disputes between labour and caplta} give
rise to disputes between classes. It would be idle to
pretend that questions of this character c‘lo not create
bitterness of feeling, or that the parties involved
in these disputes are guided solely by a regard
for the interests of the nation and not by a regard for
sectional interests. Racial and religious differences
also of a bitter character have often prevailed in
European countries; witness, for instance, the
antagonism between the Catholics and the Pro-
testants, the Christians and the Jews and the
numerous disabilities and persecutions to which
members of the minority communities have been
exposed at the hands of the majorities.

The differences between parties may relate to the
ends to be attained, but more often they turn upon
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the means to be adopted for attaining the same ends.
The determination of the appropriate courses of
action is more largely dependent upon opinion and
forecast than upon the mere ascertainment of existing
facts. The weight that different men attach to the
different factors of a problem varies with their per-
sonal training, predilections and habits of judgment.
In order to constitute two permanent political parties,
it is necessary that there should be a number of vital
issues on which two opinions only are possible, or
some one question of overwhelming importance on
which there is a two-fold division of opinion and party
and for the sake of which the members of the party
are prepared to subordinate their views on other
matters. Each party must profess allegiance to some
definite principle or set of principles by which their
views on particular questions must be moulded and
their action on particular issues tried and tested.
Unless there is some common general principle of
this description, it will be difficult to form permanent
political combinations based upon rational principles.
For instance, the question of free trade or protection
may assume great importance under certain con-
ditions and parties may be divided according to their
opinions on this issue. On the other issues, the
members of each of these parties may not hold
identical views, but for the purpose of gaining the
object which is for the time being considered to be of
supreme importance, the members of a party may be
willing to submerge their differences on other issues.
It is also possible that the differences of opinion on
a number of important issues may run in concurrent

channels. But this is a state of things which
34
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is not generally realized. It is extremely difficult
to bring all questions to the test o_f any one
supreme principle. There are a few principles l%ke
individualism and collectivism which may determine
men’s attitude on a number of issues in the same
manner. There are also the differences of
temperament which incline men to adopt an attitude
of venturesome experiment or of cautious con-
servatism. The difference between the cautious
temperament and the venturesome temperament is
one of the deep-rooted differences of mankind and
is a far more abiding principle in the division of
parties than any other. The difference between
the Liberal and the Conservative is mainly the
outcome of this difference of temperament. Apart
from these differences based upon temperament and
adherence to the principle of individual liberty or
collective action, there are few principles which can
divide opinions on a number of topics in t'he
same way. Any attempt to form permanent parties
on any other basis must be lacking in permanency
and savour of unreality. It must not, however, be
supposed that, important as it 1is, temperament
is the only determining factor in the formation of
opinions. Opinions are formed on political issges
not purely from a judicial standpoint as to which
particular course of action would be most conducive
to the welfare of the nation. On almost every
topic of practical importance, there is sure to be
a conflict of vested i:terests and the opinions of
men are largely coloured by the manner in which
particular interests may be affected by any course of

(3

action.
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It follows from these observations that the
permanent organization of parties on a consistent
principle or body of principles is an extremely
difficult task and that, at the best, permanent party
organizations are among the most highly artificial
products of modern political societies. It is observed
by Sir Sidney Low; ‘It is a difficult, perhaps an
impossible task to draw a dividing line from age to
age between two parties on the basis of doctrine.
But the fact is that Englishmen in their public as
well as private life have no great regard for abstract
generalizations. They are careless about measures
and much more particular about men. Attachment
to persons rather than fidelity to principles is the
spirit of our party life.””! Speaking of the period
from 1832 to 1885, Sir John Marriott says that the
differences between the two historic parties lessened
almost to the vanishing point.> It has been said of
the same two parties by Professor Hearnshaw that
"“They constantly changed their shapes, altered their
programmes, modified their constitutions, transmuted
their modes of operation and shifted their ground.

Widely as the two parties have differed from
one another in attitude and policy, they have always
had much in common and they have recognized the
validity of the same political axioms and postulates
and have held congruous opinions on matters of vital
importance. . . . Their differences relate rather to
ways and means than to ends, rather to accidents

than to essences.’’® .

‘127‘7/16 Governance of England by Sidnev Low (revised edition),
p. 127.

B Marriott’s Meckanismne of the Modern State, vol, ii, p. 443.
® Hearnshaw’s Democracy at the Crossways, p. 164.
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The hollowness and insincerity of party pro-
grammes and promises, the ascendancy of party
spirit to the prejudice of a national outlook, the
suppression of private convictions, the tyranny of
party discipline and the debasement of moral
standards have been the well-deserved theme of
many a diatribe against the party system. Speaking
of the two great American parties, Lord Bryce says
that ““They have been compared to empty bottles
nto which any liquor might be poured, so long as the
labels were retained.”’" The party system prevents
the members of the parties from judging of the
proposals of the other parties on their merits and
induces them to seek every occasion for opposing
and defeating the party in power and to be on the
alert for the discovery of differences of opinion rather
than points of agreement and methods of conciliation.
M. Ostrogorski’s remarks with regard to the present
system of permanent parties burdened with omnibus
programmes are interesting. IHe observes :—
““Under the present system of permanent parties
burdened with omnibus programmes, a candidate or
a member is, in the very great majority of cases,
necessarily a humbug. It is to him that John
Bright's sally in the debate on the ‘minorities clause’
applies ; he it is who produces like a conjurer, port,
champagne, milk and water out of the same bottle.
Not only has he to be in political matters a sort of
doctor de omni re scibili et quibusdam aliis to possess
a ready-made solution for all possible problems, but
he has to pledge himself to solve these problems,

* Bryce's Modern Democracies, vol. i, p. 141.
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however varied and numerous they may be, at the
earliest date. He has to make promises right and
left, and, as it is impossible for him to keep them,
he becomes a professional har, although at bottom
he is not perhaps more dishonest than other men.
‘Necessity has no law’ impels him, in spite of
himself, to disregard truth, sincerity, uprightness.
This will be always the case as long as the object is
to muster under a common standard and for all time
the greatest number of electors, without taking into
consideration their divergences on many questions ;
under this system the candidate will always be
obliged to hedge continually, to discourage nobody,
and to carry on a regular flirtation with every one,
with whoever is likely to join the ‘party’.””!
Speaking of the evils incidental to the permanent
organization of parties, Ostrogorski remarks : ‘“This
cannot be formed and kept up without the help of
professionals. As the latter have to be rewarded in
some mode or other, the party is induced to lay hands
for this purpose on public offices, of which it makes
an electoral coin, and to traffic in the influence
procured by power in yet other ways, from the
apparently harmless bestowal of honorary titles down
to the concession of public works, of contracts, of
‘franchises’ ; and extending even to the stay of
criminal proceedings, to the remission of fines and
penalties, to the passing of laws for the benefit of
private interests. To prevent the great mass of
adherents on whom rests thespower of the party from
escaping it, their minds and their wills must be

1 Ostrogorski, Democracy and the Organization of Folitical Farties,
vol, ii, p. 668.
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inveigled by every kind of device. As the parties
are no longer cemented by principles and ideas, once
the question or questions which had divided them
are settled, they have recourse to mechanical
cohesion ; they unite their contingents in a super-
stitious respect for pure forms, in a fetish-like worship
of the ‘party’, inculcate a loyalty to its name and
style, and thus establish a moral mortmain over
men’s minds. The right of private judgment and the
independence of the conscience are a perpetual
menace to their ascendancy, just as under the regime
of a despot, and the parties try to stifle them as a
despot would—they only adopt other means. They
stereotype opinion in creeds which enforce on it a
rigid discipline, they conceal the divergences of
views that arise, by composite programmes in which
the most varied problems are jumbled together,
which promise everything to everybody, which
reconcile contradiction by rhetorical artifices, master-
pieces of shuffling and humbug. Those electors who
are in agreement with the party on a single point of
its programme only are obliged, in order to get that
point carried, to vote for all the rest in spite of their
convictions. The national verdict is perverted, the
aim of representative government is missed : but the
party cannot capture its position or keep them
otherwise. To the moral tyranny of political pre-
judice, to subterfuge, to deception, it is also obliged
too often, not to say always, to add the weapons of
corruption. Success is obtainable on no other terms.
And as it ig th~ cnrema and i ietifoc avvarvthine
even in the €

jeopardize th

THE PARTY SYSTEM 271

received morality, agree to all kinds of discreditable
transactions, and accept co-operators and associates
of every description.”’*

I have so far dwelt upon the highly artificial
character and the defects and evils of the party system
of politics in Britain and other western countries for
the purpose of showing that the system is far from
being an unmixed good and that its many evils and
defects have led some thinkers to doubt the wisdom
of the system as a permanent feature of the political
organization of society.

But it must be conceded that artificial as it is and
with all its faults, the party system is inevitable and
that it is the only means of co-ordinating the activities
of the loose atoms of the electorate and mobilising
their energies for any constructive purposes and that
no means have yet been discovered of working a
system of responsible government except by recourse
to party organization. According to the definition of
Burke, party is a body of men united for promoting
by their joint endeavours the national interest upon
some particular principle in which they are all agreed.
The party system affords the only means by which
order can be brought out of chaos by a multitude of
voters.  The promotion of their principles of
propaganda, the winning of elections and the holding
together of the members of the party in the legis-
lature are the main objects of every party
organization. The see-saw of political parties which

is essential to the working ofea system of responsible
ey s oo e o | 4 T e P U
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discipline over the members of the parties and their

tactful management by whips and leaders.

These various objects of a party cannot possibly
be achieved without an efficient organization. The
greater the number of electors, the larger the size
of the electorate, the more costly is the work of
organization and the larger its requirements in the
shape of workers. The political organizations have
to collect funds for carrying on their work of different
kinds, for propaganda, for running elections, for the
payment of their agents and other staff, for publicity
and various other purposes. As observed by Lord
Bryce ; ““The smaller parties or groups which appear
inrepresentative assemblies suffer from want of funds,
having few adherents over the country at large ; nor
are they aided by contributions from capitalists,
though the latter readily support a strong body
capable of serving their commercial or financial
interests. Poverty shortens the life of many groups
or drives them into confusion, for ‘publicity’, i.e.,
the advertising, in a direct or indirect form, now
deemed essential to success is so costly that money
tends to become the sinews of politics as well as of
war.”’"  Few people in this country or for the matter
of that few of our critics in this country have any
idea of the effort and expense involved in building
up and maintaining a party organization.

It is pointed out by Professor Lees-Smith that the
“creation of a party is an extraordinarily difficult
achievement. An effettive party needs a central
organization with funds running into hundreds of

! Bryce's Wodern Deynoeracies, vol. |, p. 142,
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thousands or even millions of pounds. It requirt?s a
local organization in almost every const.ituency whmh,
as it must fight municipal as well as national el.ectlons,
must extend to most of the wards of the constituency.
These local organizations raise f'unds which alto-
gether amount to a sum equivalent o .those
controlled by headquarters. The party maintains ag
army of officials, speakers, headque’trter officers an
special women organizers who constitute a Professxon
sufficiently compact to have begun forming trade
unions of their own. It subsidizes newspapers and
nublishes a series of special weekly or monthly papers
for circulation among the members of the party
including journals devoted exclu.sively to technical
questions of political organi‘zatlon. It must be
prepared, when a general election comes, to flood the
country with millions of leaflets, pamphlets, posters,
special newspaper articles and appeals. Bgt Fhe
foundation upon which all this elaborate organization
rests in each constituency is the group of voluntar.y
workers. No expenditure of money or \vo.rk of paid
agents can keep the party organization in health,
unless life is breathed into it by a band of de:voted
adherents who retain their zeal during hsFless
intervals between elections, attend dreary committec
meetings and do the unobtrlfswe work 01
organization without an expectation of persona
reward. . . . A party machine therefore is :
result of such prolonged labour and persistencci FhaI
it cannot be created under nosmal political cgndltlons
in less than a generation. The latest machine—the
only one that has been built up .from'wholly new
foundations in modern British politics—is that of the
35
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Labour Party. The history of its creation stretches
over fAfty years and shows the nature of the task that
such an attempt demands.””’ This passage shows
the difficulties which attend, and the time it takes for,
the establishment of a regular party organization.

To induce people to incur all the huge expenditure
required for the organization of parties and to induce
the cohesion of members of parties, adequate motives
must be supplied. The chief motive at present for
the formation of any party is the wresting of control
of the government from the bureaucracy and
cransferring it to the legislature. The fight of any
popular party against a bureaucratic government in
power armed with inexhaustible resources is a fight
against great odds and attended with so much
ancertainty as to results that it does not furnish a
sufficiently strong motive for bringing into existence
a large political organization. It is the chance of
securing power and office and the attractions of
power and responsibility that supply the needed
motive power for organizing a party and for main-
taining the cohesion of the party by the exercise of
discipline.

The history of the development of parties in Eng-
land shows that it was after the introduction
of responsible government that the party system
hecame well-established and its origin and growth
were largely influenced by the system of patronage
with regard to offices. As observed by Sir John
Marriott, ‘‘1f the dévelopment of parliamentary
sovernment has carried with it the corollary of party

.
 Lees-Smith’s Second Chanibers in Theory and Practice, pp. 14-16.
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organization in Parliament, the extension of the
suffrage has necessitated similar organizations in the
constituencies.”’”  Until the passing of the first
Reform Act of 1832 there was little extra parlia-
mentary organization in English politics. Party
organizations whether within the walls of the legis-
Iature or in the country have generally followed the
introduction of responsibility and not preceded it.
It is no wonder therefore that the system of party
organization on truly political lines has not yet grown
up in this country. The conditions have been
hitherto unfavourable to such a growth. The one
question which overshadows everything else in the
legislature is how to obtain further constitutional
reforms and secure the transfer of control from the
hands of the bureaucracy to the people. If the object
of the opposition in all constitutional countries is
to turn out the existing ministry and secure the
places held by the ministers, the one effort of all the
non-official parties in the existing legislatures has
been in conformity with this tendency and they have
been endeavouring to secure greater powers for the
legislature and greater control over the govern-
ment. The political parties within the legislatures
have therefore had no inducement or occasion to
form any division among themselves. Such differ-
ences as there have been among the different parties
relate only to the method of attaining responsible
government and not as to the desirability of the end
in itself.  Critics of the, existing condition of

_party organization in the country forget the peculiar

r

s
' Marriott's Mechanisin of the Modern State, vol. ii, pp. 418, 144,
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conditions under which politicians have had to work
under the existing constitution. They forget that
in the nature of things it is impossible for any body
of persons to rally round the existing regime and say
that they do not desire any further constitutional
reforms, or the extension of the principle of respon-
sible government or that they are prepared to await
indefinitely the sweet will and pleasure of the
government, till of its own grace and mere motion it
chooses to enlarge the sphere of responsibility.
The politicians who belong to the moderate school
have often been criticized for not forming a
sufficiently strong party in opposition to the extremist
party. DBut the critics do not realize the futility of
expecting any party claiming to be national to take
up an attitude of satisfaction with the existing order
of things and to ally itself with a policy of stagnation.
But even under existing conditions, it must be
admitted that the organization of the Congress party
has attained a considerable measure of efficiency.
By way of objection to the introduction of
responsibility in the central government, it may be
urged that, owing to the want of well-established
party organizations and to the existence of communal
and sectional differences, it would not be possible to
form a strong and stable ministry and that the
conditions which are necessary to the success of the
parliamentary system of government cannot be
realized. It may be conceded that the system of
parliamentary government as it is worked in England
has depended for its success upon the existence of
two parties and only two parties in the leglslature
The fact that there is no well-establishea two-fold
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organization of parties at the present moment do
not necessarily warrant the inference that there will l
no definite organization of parties hereafter, or th
the two-party system cannot possibly be evolved ¢
Indian soil. The formation of parties must follow t|
introduction of responsibility and cannot precede :
It is only after the transfer of power and re
ponsibility to the legislature that one can expe
important  cleavages of principle to devels
themselves and a struggle for power and offi
between two rival sets of members of the legislatur
The enforcement of the principle of joint re
ponsibility will promote the formation of the tw
party system. If the members of the cabinet stas
by each other and act upon the principle of collecti
responsibility and a defeat of the governme
involves a change of the entire ministry with
possible dissolution of the house, it will be feasik
to create a stronger sense of party fidelity in ¢
followers of the government. To the extent th
the party in support of the government becomes
compact and well-disciplined body, the party

oppesition will also be compelled to adopt a simil
organization and discipline. While the formation
the cabinet system is favoured by the existence
the two-party system, the working of the cabin
on the principle of joint responsibility is also bour
to react upon the parties in the legislature ar
promote the evolution of the two-party system.

may be urged that this is a %o sanguine view whi
is not warranted either by the conditions nc
prevailing in this country, or by the experience
the Eurbpean countries, which have copied tl
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parliamentary system from the English model. But ’

there are various answers to this criticism. In the
first place, the formation of a two-party system uncler
the conditions of Indian life and politics is not in-
conceivable and is not an impossible aspiration. This
does ot carry us far and there is undoubtedly a gap
between aspiration and achievement. But we may
go further and point out that, while it is true that the
condition of a two-party organization has not been
realized in most of the countries which have adopted
the parliamentary system, the fact that the govern-
ments of those countries have continued to function
shows that though the greatest measure of success of
the parliamentary system can only be achieved with
two parties, the working of the cabinet system is not
necessarily doomed to be a failure. Prima facie, the
division of the members into several groups is bound
to lead to the formation of coalition ministries which
have been shown by experience as well as a prion
reasoning to be weak and short-lived. The group
system has led not only to the instability and short-
ness of life of coalition governments, but also to the
other evils of bargaining, log-rolling and intrigue.
The tendency to multiplicity of parties has been
noticed in couniries like France where the people
have no English blood in their veins, or inherited
English political experience and traditions. It
has been noticed also in the recently formed Irish
I'ree State the people of which have had the
advantage of participation in the working of the
cabinet system in the United Kingdom. Here also
it may be possible to attribute the failure of the
parliamentary system to the defects of the Celtic
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race. But the evils have been also observed in the
case of the great self-governing dominions which
have been mostly built up by members of the Anglo-
Saxon race, who are heirs to the political culture and
traditions of England. In the Commonwealth of
Australia there were twelve ministries during the
period from the formation of the Commonwealith in
1901 to 1918. Speaking of the cabinet system in
the Dominions, Professor Keith observes,® ‘‘For the
greater part, colonial ministries are not of prolonged
duration ; and indeed in some cases, the instability
has been almost ludicrous. Ministry after ministry
comes into office and disappears in the course of a
few weeks or months. In Canada, things have been
very different in this regard from the state of affairs
in the Commonwealth of Australia. In the
provinces things have been different, and ministries
have been less clearly divided on political grounds and
so less stable. But even there in recent years
matters have changed. In the case of the Common-
wealth changes have been incessant from 1901.”

“In the case of the States there has been
the same lack of political continuity and the average
life of a government has been extremely short.’”!
Protessor Keith attributes these changes to the lack

* Keith’s Responsible Govermment in the Dominions (frst edition)
vol. i, p. 322, ibid. (second edition), vol. i, p. 250. The change in thé
provinces of Canada is attributed by him to the adoption of Dominion
party lines as the basis of distinction. This was due to two reasons
firstly the fact that provincial affairs do not give rise to clear iscues
of principle on which to base party d ganization and secondly the
obvious convenience of using the local organizations for federal pur-
poses and for provincial purposes also. For a further explanation of
the instability of ministries in the Dominions, see the remarks of P'rof.
Keith at p. 259, of his Responsible Government in the Dominions
(second edizion).
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of questions on which parties could divide on party
lines. The remedy suggested by Profes§o.r Ke'lth
is to refrain from changes in the administration
except on substantial grounds and when changes are
inade, to appoint new members to the vacated
posts rather than transfer existing members to them,
thereby upsetting the whole scheme of the govern-
ment. The number of parties in the Free State of
Ireland is six, and in the new Republic of Germz.my
it is about ten. I have no intention of suggesting
that the absence of the two-party system and the
existence of a number of groups are not defects to be
deprecated. They undoubtedly detract from ‘the
efficiency, strength and continuity .of the executive.
But the presence of these features in a large number
of modern governments of the parliamentary type
is suggestive of a natural or general tendency to the
formation of groups or more parties than two. None
of the countries which have adopted this form
of government have any desire to change the.ir con-
stitutions or give up the cabinet system. Signs of
the tendency to multiplicity of parties are observable
even in England. The working of the two-party
system has been interfered with by the evolution gnd
activities of the Irish party during a period of thirty
years from 1885 to 1914 and later on by the evoh{—
tion of the Labour Party since the beginning of this
century. 1f the Liberal Party is extinguished by
absorption in the other two parties, the normal two-
party system may be rewestablished. If, on the other
hand, the Liberal Party has any vitality and succeeds
in regaining its lost position, England w{ll be faced
with the problem of three parties. Vewn strong
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language has been used bv Professor Hearnshaw
with reference to the group system. He considers
it the “‘devil’s own device” for the destruction of
democracy. “‘Itopens the flood gates for the entrance
of log-rolling, intrigue, bribery, self-seeking, debased
bargaining, falsehood, treason; it eliminates re-
sponsibility, puts an end to all continuity or calcu-
lability of policy and persons and brings to the front
i politics the crank, the charlatan and the knave.’"
While the group system may be admitted to have
certain patent evils and defects which interfere with
the full success of the cabinet system, the unmeasured
denunciation of Professor Hearnshaw does not seem
to be justified.

Let us now turn to the other side of the picture
as presented by M. Ostrogorski who has made a
special study of party organization and whose
opinions are entitled to great weight on account of
his detachment, fairness, wide study and shrewd
observation. The writer I have referred to is of
opinion that ‘the more the regime of liberty is firmly
established in a country, the more the divergences
of opinion that arise spontaneously and the more it
is necessary in order to give them a solution that the
citizens should form combinations and groups and
do battle with all the weapons which liberty places
at their disposal.”’* Speaking of the tendency to the
multiplication of parties, he remarks: ““The old
parties are breaking up with daily increasing
rapidity. They can no longer ‘ontain the incongruous

} Hearnshav, Denocracy ot the Crossways, p. 410,

2 OStrogmjsk'i’s Democracy and the Organization of Political Parties,
p. 555. «

36
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elements brought together under the common
flag. It is all very well for them to go on bear-ing
the old names, to wrap themselves in the ancient
traditions. These names and these traditions do not
succeed even in disguising the absence of common
ideas and aspirations which is too obvious to admit
of concealment. Compact and stable majorities are
only a historical reminiscence ; the crumbling of
parties is the rule ; intestine strife, schisms, artifices
and manoeuvres intended to conceal them are the
very essence of their existence. Some, like the
parties that go by the name of Liberal, live, not to
say vegetate, on the credit of their past which is
becoming visibly exhausted ; others carry on their
business by appealing to the vulgar instincts of the
multitude, by exploiting their ignorance and their
credulity, by flattering their passions and their
prejudices ; others, again, live from hand to mouth
by means of expedients, or hagglings, of unprincipled
coalitions which are formed for sharing power, as
rogues combine to commit robbery. The gravity of
this state of affairs varies in different countries with
the political manners and the more or less deep roots
of the parties ; but no country is free from the evil;
England itself is already attacked.””' 1 have quoted
this passage not because I am in agreement with
the conclusions or the remedies of the author, but
simply for the purpose of showing that, while the
emergence of groups is to be deprecated, it is not
such a serious calamite as it has been depicted by
some writers and is not so fatal to national welfare

2 Ostrogorski’s Democracy and the Ovganization of I)oh'lz'm! Parties,
vol. ii, p. 687. A

pr——————
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as to be accepted as a conclusive argument against
constitutional advance. On the other side, the evils
inherent in the party system when it consists of two
parties alone are well known and have been equally
the subject of scathing criticism in many quarters.
Though it must be admitted that the balance of
advantage lies with the two-party system and that it
furnishes the most favourable environment for the
working of the cabinet system, it is desirable not to
ignore its many defects and harmful features.

The necessity for working the system of cabinet
government with the principle of collective res-
ponsibility will tend to bring about a reduction in the
number of parties and groups and a spirit of greater
cohesion among the members of the party. The
chances of getting into office and of remaining in
office will certainly be strengthened under a two-party
system and one may therefore expect the growth of a
tendency to diminution in the number of parties.

Another objection which may be brought forward
against demands for an extension of the reforms
and of the powers of the legislature is the back-
wardness of the electorate. The successful working
of parliamentary institutions presupposes an electo-
rate capable of taking an interest in the proceedings
of the legislature and exercising control over its
representatives. The extent to which the electorates
will be able to perform these functions would
depend upon the interest taken by them in public
affairs and upon their political training. If the
electors are illiterate or uneducated, it is the fault
of the Government and the powers that be, as it
is they swho have been responsible for the good
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government of this country. Whatever plea might
be set up in extenuation of this charge prior to the
assumption of the management of India by the
Crown, the Dritish Government have been con-
trolling the administration of the country for the last
seventy vears, and even if we leave out the first
ten years of this period as required for the consoli-
dation of their rule after the mutiny, they have at
least had a period of sixty years for the education of
the country. Unfortunately the idea of the education
of the masses as one of the primary concerns of the
state dawned upon the English mind very late and
it was only the Education Act of 1870 that could be
said to have laid the foundations of universal primary
education in England. The steps taken by the
government in England in the direction of mass
education were the result of the impetus of the
movement for electoral reform since 1832. Even
so late as 1910 the Government of India opposed
the Compulsory Elementary Education Bill of
Mr. Gokhale. The consequences of the govern-
ment’s own remissness of duty cannot be urged with
any good grace as an answer to the demand for
extension of reforms. The seven years during which
cducation has been a transferred subject in the
provinces have not been financially favourable to
any large effort by the ministers, and the legislatures
cannot be blamed, if they are unable to show any
great improvement upon the achievement of the
bureaucracy during a period of half a century and
more.

Apart from any question of allocatioh of blame,
the history of responsible government in the British
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Commonwealth of Nations shows that backwardness
of education has not acted as an impediment to the
introduction of responsible government. On the
other hand, it has been found by experience that the
best means of remedying this backward condition is
the extension of the privilege of self-government.
Responsible government in England began in the
time of Walpole. It was during the second quarter
of the nineteenth century that the first seeds of
state aid in education were sown. The attitude
of Parliament towards elementary education under-
went a change after the Reform Act of 1832.
Bills introduced in the House of Commons for a
national system of education passed in that House,
but were rejected by the Lords who strongly opposed
the measures from a vague fear that the spread of
education would in the long run end the class
monopoly in education. In the report of the
Education Committee of 1845, it was said that only
16 per cent of the school-going children were able to
read the Bible, while the rest could not even spell

1 The hostility of the upper classcs to the education of the poor
was reflected in the speeches of Windham and Giddy in the House of
Commons. The latter said : ‘¢ However specious in theory the pro-
ject might be, of giving education to the labouring classes of the poor,
it would in effect be found to be prejudicial to their morals and
happiness; it would teach them to despise their lot in life, instead
of makinyg them good servants in agriculture and other laborious
employments to which their rank in society had destined them ; in-
stead of teaching them subordination, it would render them factious
and refractory, as was evident in the manufacturing counties; it
would enable them to read seditious pamphlets, vicious books and
publications against Christianity ; it would render them insolent to
their superiors; and in a few years thy resvlt would be that the legis-
lature would find it necessary to direct the strong arm of power
towards them, and to furnish the executive iagistrate with much
more vigorous Jaws than were now ia force.” Hammond, T#4e Town
Labourer, p. 37. See also Trevelyaun's Brilish History in the
Nineteenth Century, p. 162 ; Gilbert Slater's The Making of Modern
England, Chap, XV.
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their names. The percentage that could be said to
have acquired the art of writing was twenty, while
only two per cent could be said to know something
of arithmetic. Though the English Elementary
Education Act was passed only in 1870, the Reform
Act of 1867 added one million voters, mostly urban
labourers, to the electorates.

Let us see whether educational backwardness has
prevented the introduction of responsible government
in other parts of the British Empire. When
Britain offered responsible government to the Cape
Colony, the chief officers of the government of
that colony submitted a memorandum deprecating
the introduction of responsible government and
they dwelt upon the backwardness of education even
among the Europeans.’ In the Durham Report,

veferring to the state of education in Lower Canada,

it is said: ‘It is impossible to exaggerate the
want of education among the habitants (yeomanry
of the country districts); no means of instruction
have ever been provided for them and they are
almost universally destitute of the qualifications even
of reading and writing.”’*

Moreover, in most countries enjoying a democratic
system of government, the main functions of
the voters are to choose the right men as their
representatives and to express their opinions on the
main issues of policy placed before them by the
representatives of rival parties. For these limited
functions, what is reéquired is common sense,

1 Reith’s Responsible Goverrment in the Dommions (second
edition), p. 29.
2 Durham’s Report on Canada, p. 18. .
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a knowledge of men and a sense of civic duty.
Mere elementary education by itself may not mean
much with regard to the possession of these qualifi-
cations.  Speaking of the manner in which the
elector exercises his privilege of voting at elections
in western countries, Lord Bryce remarks, ‘‘In
elections the spirit of party or class and the combative
ardour which such a spirit inspires, cloud the minds
of many voters, making them think of party triumph
rather than either of a candidate’s merits or of his
principles. A large percentage of the votes are given
with little reference to the main issues involved. Tt
is the business of the managers to ‘froth up’ party
feelings and make excitement do the work of
reason.’"’

In their choice of representatives at the elections
to the councils, the electors have to exercise their
judgment and select suitable candidates with reference
to their character, ability and opinions on important
questions of pelicy and must not be influenced by
improper motives, or be led away by appeals to
the passions. Even in countries where education is
widespread, it is found that the electors do not choose
the best persons and that they are too often
influenced by irrelevant considerations and improper
motives. Experience of elections in this country
shows that the state of things in India is not much
worse, if at all, than in western countries. It only
shows that the sense of civic duty is a plant of slow
growth and does not keep pace with the general
growth of efiucation. The best means of cultivating

1.Bryce's #odern Demecracies, vol. i, pp. 179, 180.
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a sense of the duties of citizenship is to afford oppor-
tunities for civic and political training under conditions
which would ensure the right discharge of these
duties. A free, vigorous and healthy press, a high
standard in the current notions of public morality,
strong public opinion and the light of publicity are the
conditions under which the civic spirit can take root
and fourish. That in spite of the wide diffusion of
education there has not been a sufficient sense of civic
duty to overcome the sinister influences of personal
profit or party interests is unfortunately the
experience of many democratically governed coun-
tries. It would, however, be nowhere accepted as a
justification for the restriction or abolition of
responsible government.  For the purpose of
determining the fitness of the electorate for the
introduction of responsible government, it would be
proper to compare the state of things here with
that in England at the time when responsible
government came into existence in the eighteenth
century. We shall however take the period of the
first English Reform Act and see what the standard
of political morality was among the voters to
Parliament and the members of Parliament at that
time. Lord Bryce states ; ‘‘In England bribery was
rife in Parliament under Walpole and in parlia-
mentary constituencies till the middle of the last
century. It was for the briber a matter of jest, not
of social stigma, the habit being an old one.”’
““Gross corruption alile in the constituencies and
among the elected and nominated re;\aresentatives

i Bryce, dlodern Democracies, vol, i, p. 157, +
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was the inevitable corollary of such a system
(pre-reform system). To the sale or purchase of
seats the term cannot in fairness be applied. The
seat is as much a marketable commodity in the
eighteenth century as an advowson in the nineteenth
century and the legitimacy of the transaction was, as
we have seen, recognized alike in Pitt’s Reform Bill
of 1785 and in the Act of Union of 1800. In each
case the value of a seat was estimated at over £7,000.
Nor was this excessive, for sums far in excess of
this amount were frequently spent on a parliamentary
contest. Thus in 1768 the Bentincks and Lowthers
spent 40,000 pounds apiece in contesting the counties
of Cumberland and Westmoreland, while at York in
1807 the joint expenses of Lord Milton and
Mr. Lascelles are said to have amounted to the
astounding sum of £200,000.”’?

"“The abuse of patronage for personal or party
purposes flourished in England till late in the
nineteenth century. Though the spoils system did
not develop in England as in America, such vacancies
as occurred in the natural course of events were
freely used in former times to confer favours on

political and personal friends or to reward party
services.”’?

} Marriott, Z%e Mechanism of the Modern Stale, vol. i p. 478

2 .Lowe’llh’s Govermment of Eagland, vol. i, p. 151, e ’

Sir I::rs::me May, speaking of the effects of parliamentary reform
upon the state of narties, obzerved that ¢ throughout these chanoes
patronage has been the mainspring of the orzanization of p'lriié; ”
Erskine M:{v’s CO.!IS.’I'[M!I'OIZ(I, History of England, vol. i p. E}“v o

It was said of Sir Robert Peel that .n maling public aépoin}hents
h:e never took any circumstances intn consideration except the profit
o“ghe party ; h(}gcomed tomake personal profit out of appointments
((;'x‘lbert Slater’s Waking of Jodern Fngland, p, 175), N ) -
. ’The use of civil service posts, areat and small, 2s a means of
uying the support of the eleclors and establishing party influence in

37
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““The reason that the spoils system, i.e., the
wholesale discharge of officials on a change of party,
obtained no foot-hold in England is not to be found
in any peculiarly exalted sense inherent in the British
character that every public office is a sacred trust. It
is rather to be sought in quite a different sentiment,
the sentiment that a man has a vested interest in the
office that he holds.””*

As regards the civil service in the dominions, it is
stated by Professor Keith that Canada shows a some-
what unhappy record in the matter of the civil service
system and that the appointment of public officers was
always a matter in which political influence had a
good deal to do in the first place. . . . It appeared
from a report of a commission appointed in 1908 that
nominations to office were political jobs and that
after appointment success depended upon political
influence.? According to Lord Bryce, there have

the coastituencies continued wunchecked, whichever party was in
power.” (Ramsay Muir's Peers and Bureaucrals, p. 34.)

What iz regularly termed jobbing was declared by a prominent
politician in 1853 to be the ineradicable vice of constitutional govern-
wents.  (Ramsay Muir's Peers and Bureaucrats, p. 35.)

Ramsay Muir states that in the middle of the nineteenth century it
was estimated that 16.000 public offices were used for political purposes
and filled by men selected, not because they could do the work required,
but because they were the relatives of electors. (Feers and Burear:-
crats, p. 41.)

‘¢ As regards colonial patronage, it is stated that at one time a deaf
and dumb peer governed Barbadoes and a public official in England
drew a salary for beinyg Secretary to the Council of Jamaica in which
island he had neverset foot. . . .'" ‘‘Patronage of the colonial office,”’
said Charles Buller, *‘ is the prey of every department of our govern-
ment. To it the Horse Guards quarters its worn-out general officers
as wovernors; the Admiralty cribs its share, and jobs which even
parlmmentar) rapacxty would blush to ask from the Treasury are
perpetrated with impunity in the silent realm of ¢ Mr. Mother
Cog(?t)ry' ¥ (C. R. Fay, Life and Labour in the Niieteenth Century,
P 1 Lowell, Governineni of England, vol. i, p. 153.

2 Igzlst}% s Responsible Government in the Dommzons (ﬁrst edition),
Pp-
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lreen voters in Canada who allow their willingness to
vote to be stimulated by the receipt of pecuniary
inducements at elections, glossing over this lapse
from civic virtue by the argument that they ought to
be compensated for the time lost in going to the
polling place. This habit not infrequent in Ontario,
is quite as prevalent in the state of Ohio, on the
other side of Lake Erie.’ Personation and repeating
are not unknown in elections and bribery is not rare.
“The laws enacted on lines found effective in
England failed to restrain these malpractices usually
managed by underlings and apparently by both
parties alike. Happening to hear a politician
complain bitterly of the heavy expenditure by the
opposite party which had caused the defeat of his
own, I enquired why objections had not been more
largely presented by the losing side and was answered
that things might have come out which were better
left in darkness. Each side had bribed, because it
believed the other to be bribing, and the wealthier
party got the best of it ; for money counts here as in
most countries and campaign funds are thought
indispensable.”’® Jobbery and log-rolling especially
in connection with public expenditure are said to be
prevalent and though no legislature sinks so low as
the assemblies of New York or Pensylvania, the
atmosphere of two or three is said to be unwholesome
and nowhere can absolute soundness be found.”
The introduction of responsibility in the
government is bound to ve followed not merely
by the extdnsion of popular education, but also by

Y Bryce, Modern Democmtzes vol. i, p. 520.
* 2 Jbid., p. 533. 3 Jbid., p.535.
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political training. In their attempts to capture the
electorate, rival parties will find it to their interest
to carry the campaign into all localities and carry
on propaganda work in season and out of season.
There are many influences now at work for the
political training of the electorate. The newspapers
conducted in English by Indians are acquiring a large
increase in their circulation and influence and the
ability and standard of journalistic etiquette of the

best among them are not inferior to those of the .

great English journals which, after publishing appre-
ciative reviews of libels on India, refuse to publish
protests against the libels. The vernacular press,
the platform and the increased facilities of traveiling
and communication have been instrumental in
awakening the people even in rural areas from
their intellectual torpor, in widening their outlook,
in creating an interest in the proceedings of the
legislature and in stimulating a demand for the spread
of education. These results have been already
observed in several provinces.

As an indication of the appreciation of the franchise
and the interest taken by the electorates in the
elections to the legislative councils, it may be useful
to furnish a few figures regarding the electorates and
the polling in the contested constituencies. Taking
the elections in India to the various legislative bodies
in 1926, we find that the strength of the electorate
for the legislative councils for the whole of British
India excluding Burm# was 6,473,568 out of a
population of 235 millions. This works out to a
little over 277 per cent which is about the same
percentage as that of the electorate of the .United
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Kingdom immediately after the introduction of the
Reform Act of 1832. The percentage of votes
polled in the contested constituencies for the legis-
lative councils in British India excluding Burma is
49-39. It may be pointed out in passing that though
the percentage of the electorate to the population
may appear small at first sight, the aggregate
strength of nearly six and a half millions is larger than
the whole population of the Australian Common-

wealth which is about five and a half millions. The

total electorate for the Indian Legislative Assembly
was 1,125,000 and the percentage of votes polled in
the contested constituencies was 488. Considering
that the general election of 1926, though nominally
the third election under the reforms was really the
second, owing to the influence of the non-co-opera-
tion movement at the time of the first election, the
attendance at the polling must be held to be satis-
factory. The numerous political conferences which
are held every year in different parts of the country,
the elections to the various self-governing bodies, the
visits of politicians to different places and their
addresses or talks to the people, the circulation of the
vernacular newspapers which are read or listened to
with great avidity have all combined to enlarge the
mental horizon of the man in the street and his
interest in the doings of the various representative
bodies and the prominent figures therein. In the
year 1925-26, the number of village panchayats in
the Madras Presidency was 933 and it is stated in
the report of 'their working that several of them have
submitted proposals for the introduction of compul-
sory elementary education, though only two of these
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proposals have been sanctioned and the rest are
under the consideration of the government. It is
stated that several villages are willing to tax
themselves for this purpose. Nor is the interest of
the common run of people confined to affairs in India.
The wave of interest spread among the labouring
classes of the towns in western countries by the
execution of Sacco and Vanzetti in America found a
reflex among the labouring classes of the principal
towns in India who held meetings in demonstration
of their sympathy with the accused.

The criticisms on the working of the reforms
contained in the reports of the Provincial Govern-
ments submitted to the Government of India and
placed before the Reforms Enquiry Committee of
1924 refer to the electorates being influenced by
personalities rather than principles, to the absence of
any differential features in partv manifestoes, the
lack of party cohesion, the instability of political
combinations and various other shortcomings. It
may be readily conceded that party organization is
still in its infancy in India. But as already pointed
out, the development of party organization follows
the grant of responsible government and does not
precede it. The criticisms are open to the charge
of putting the cart before the horse. They are
marked by that lack of breadth of outlook which is
a trait of the bureaucratic mind. The English
bureaucrat in India who is imported into this
country at a very early age suffers from the defects
of his class. It is his merit that he alms at a high

level of efficiency and integrity in the services and

labours hard to reach or maintain it. But.it is his
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weak point that he forgets his knowledge of English
political history and has no knowledge of the actual
working of political institutions in the west. Most
of these criticisms of the Provincial Governments
have been met in the observations already made on
the party system. Party programmes and shibbo-
leths are no doubt essential to the development of
the highly artificial organization of political parties.
Personalities can never furnish a permanent rallying
point for parties. But there is a great deal to be said
for the voter who puts his trust in the character and
respectability of a candidate rather than in specious
election promises which cannot be, or are not
intended to be, fulfilled.

The development of local self-governing institu-
tions is one of the matters into which an enquiry
is to be made by the statutory commission. The
period of seven years which has elapsed since the
introduction of the constitutiona! reforms and the
transfer of the subject of local self-government to
popular ministers is too short to pronounce any
definite opinion upon the results of the change in the
administration. Experience of the change in a few
of the provinces has been rather unhappy. It is
believed that ministerial influence can be traced
behind the appointment of several of the members
and chairmen to these bodies, and that there
has been a perceptible increase of corruption
in their administration. Here again, we may
compare the state of things h-re with the administra-
tion of local self-governing bodies in England at the
time of the Reform Act and with the administration
even at the present time in other countries like the
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United States, Canada, etc., which have long
enjoyed the system of responsible government. The
English Municipal Corporations Act of 1835 was the
result of an investigation by a Royal Commission on
the administration of municipal institutions. T.hey
reported that the revenues derived from llocal taxation,
which ought to be applied to the public ad\'antage,
were sometimes wastefully bestowed upon in-
dividuals, sometimes squandered for objects injurious
to the character and morals of the people. They
found : “‘It is not even that much of the corporate
property is expended on police or public improve-
ments. . . . The principle that the property of
the corporation should be turned to th.e profit of the
individual members has been undisguisedly adopted
in few corporations compared with the number of
those in which it is indirectly acted upon. . . . The
direct appropriation of the capital, instead of the
income of the corporation, is generally regarded. as a
fraud upon the public.”’’ Speaking (3f the municipal
system that was abolished in 1.83:),. Mr. G. M.
Trevelyan observes that its administrative aspect was
incompetence that refused to undertake the new duties
called for by new conditions of urban life.” *“The
office of municipal freeman was in many places
coveted solely for the bribe which could be extracted
from a candidate at parliamentary elections. The
Royal Commission found an erroneous but stror.lgly
rooted opinion that the property of the corporations
was held in trust for the corporate body,only, and not
for the local community as a whole. This easily led

* Gilbert Slater's Meking of Modern Ef‘zglmrd, p. 112
® Trevelyan's Brilish History inthe Nineteenth Century, p, 244
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to the view that individual corporators may justifiably
derive a personal benefit from the property. During
the election of 1826, the corporation of Leicester
expended £10,000 to secure the success of a political
partisan and mortgaged some of their property to
discharge the liabilities incurred. Few corporations
admitted any positive obligation to expend surplus
revenues upon public bodies. Such expenditure was
regarded as a spontaneous act of private generosity
rather than a well-considered application of the
public revenue.””!

It is necessary to add here that in referring to the
corruption in national politics or in local self-govern-
ment in England my object has not been to defend or
palliate lapses from rectitude which must be objects
of severe condemnation in any country. My sole
purpose in making these comparisons has been to
point out that these shortcomings have not operated
as barriers to self-government in other countries.

The advantages of municipal administration are
largely dependent upon the financial resources of the
municipalities, though its efficiency depends upon the
amount of public spirit and integrity brought to bear
upen the discharge of their duties by the municipal
councillors.  The resources of the municipalities in
India have been comparatively very slender, while
those of the English municipalities had a tendency to
expand owing to the great increase in wealth brought
about by the industrial revolution. It is not therefore
unfair to institute a compaiison between municipal
administration in India at the present time with the

* Redlich and Hirst’s Local Government in England, vol. i,
pp. 122, 123, )

38
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administration in England in the first half of the
nineteenth century.

The first Public Health Act was passed in 1848
as a result of the agitation set up by Chadwick. The
remarks of Mr. G. M. Trevelyan with reference to
the sanitary movement may be usefully quoted;
"“The absence of sanitary control which had been
characteristic of the nation’s remoter past, had been
continued during the first seventy years of the
industrial revolution, with appalling results, which
have been by no means altogether removed in our
own day. The jerry-builder and the thrifty manu-
facturer in a hurry had covered England with slums ;
trout streams had become sewers; rubbish-heaps
festered unregarded till cholera or some milder
epidemic threatened the well-to-do. The cottages of
the rural labour were no less disgraceful.”’* ““The
report of the Royal Sanitary Commission of 1868-71
showed how local authorities had remained inactive,
however insanitary the conditions which prevailed in
their districts, and how the machinery of local govern-
ment had proved insufficient to translate the scientific
laws of public health into actual administration. Foul
water and unscientific systems of drainage, unhealthy
houses and over-crowding produced and propagated
all kinds of endemic and epidemic disease.””® ‘It
was only in 1888 that the establishment of county
councils following the enfranchisement of the rural
labourer in 1884 did for the country what had been
done in 1835 for the town.””*

1 Trevelvan’s British History in the Nineteenth Century, p. 279.
z Redlich and Hirst's Local Government in England, pp. 150, 151,
> Trevelyan’s British History in the Nineleenih Century; p. 246.

NON-CO-OPERATION 299

It is a sign of the democratic tendency of the times
that the shop-keeper class has practically captured
the municipal councils in this country and that there
has been a distinct lowering in the status, ability and
character of the councillors. The same phenomenon
has been noticed even in England.’ Another regret-
table change is the intrusion of national politicsbinto
municipal elections. We have not been slow to
develop even the undesirable features of English
municipal life. The reasons for this development are
of course the same everywhere. One is the
convenience and economy of uniting municipal with
political organizations for the work both of registra-
tion and of elections. The other is the advantage
of keeping the party organization in good fettle.
The municipal elections have been compared to the
yearly manceuvres of an army. They exercise and
improve the party organization and serve as a test of
the strength of the political parties.”

Another matter which would form the subject of
enquiry by the statutory commission is the co-
operation received from those on whom new
opportunities for service were conferred by the
Government of India Act and the extent to which
confidence can be reposed in their sense of res-
ponsibility. It is stated in the preamble to the
Government of India Act that the action of
Parliament in deciding upon further advance must be
guided by the result of such enquiry. That there
has been a spirit of non-co-operation in some of the

Y Lowell's Government of England, vol. ii, p. 199.

2 H H )
265_I;§.dllch and Hirst’s Local Govermment in England, vol. i, pp.
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provincial legislative councils must be concedec'l.
We have to consider the object with which this
requirement was inserted in the preamble, the signi-
ficance of the non-co-operation movement and the
inferences to be drawn from it. The object of this
requirement evidently was to ascertain the c:'tpacity
and willingness of the people to co-operate with the
government in the working of the reforms and the
existence of a sense of responsibility on the part of
the members of the legislature. From the very
moment of the introduction of the reforms, there has
been a cleavage of political opinion in the country, as
to whether the reforms should be worked or not, for
what they were worth. The Congress was at first
opposed to any entry into the councils, but the
moderates were in favour of seeking election to the
councils and making the fullest possible use of
them for the good of the people. At the first
elections, the councils were all filled by men who
were determined in the face of great opposition and
popular odium to serve the country by making every
possible use of the opportunities provided by the
reforms. That both in the provinces and in the
central government they acquitted themselves credit-
ably cannot be denied. It was their demonstration of
the possibilities for service afforded by the new
councils that induced the members of the extremist
party to change their tactics and resolve to enter the
councils with the professed object of wrecking them
from within. It was only in the province of Bengal
and the Central Provinces that the new members of
the legislative councils carried their obstructive
tactics to the length of making it impossibleifor the
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ministry to function and driving the government to
resume the transferred subjects for a while. In all
the other councils and in the central legislature, the
members of the Congress party after a few futile
gestures for the purpose of saving their faces

practically co-operated with the other parties and the

government in working the reforms. What is the
inference to be drawn from the conduct of the non-co-
operating members of the legislatures? Their refusal
to vote supplies in certain cases was due to their
desire to give expression to their dissatisfaction with
the reforms in the only way, or perhaps the strongest
way, they conceived it was possible for them to do
so. A token cut from the demand for grant would
have been sufficient and would have helped to
establish a convention of non-interference for restora-
tion by the Governor-General. But they thought
that the strength of their dissatisfaction should
find expression in a substantial cut. The power of
restoration of the Governor-General, necessary as it
may be in certain cases, is one of the circumstances
which hinder the growth of a sense of responsibility.
The extremist wins cheap credit for his defeat of the
government, but the administration does not suffer

~and the public does not realize the folly. It would

not be right to infer from their conduct any inability or
unwillingness to work the reforms or the lack of any
sense of responsibility, and it would be still less right
to attribute such deficiencies to the people at large.
Speaking recently before a meeting of the committee
of the Empire Parliamentary Association in-London,
Sir Frederick Whyte, the distinguished first Presi-
dent of the Indian Legislative Assembly, remarked

U0
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that the Assembly satisfied both the tests of
co-operation and responsibility during its first thfee
vears. He said he certainly observed a progressive
increase in the sense of responsibility in which the
Legislative Assembly approached questions .of
public utility. On other issues, such as the executive
action of the government, he remarked that there
were no doubt “‘very hot disputes regarding the
control of agitation which might eventually lead to
crime, but that must always be a bone of contention
between a nationalist party and a government owing
its source of responsibility to an alien spring.”
He testified in favour of the Indian constitutional
parties in respect both to co-operation and to
responsibility. In support of the opinion expressed
by Sir Frederick Whyte, 1 may refer to the work
of the legislatures and their general attitude towards
questions affecting the welfare of the people. It may
be safely affirmed that our legislatures have passed
no measures of legislation for the benefit of particular
classes, or against the interests of the country at
large. On the other hand, they have been ready to
pass measures for the amelioration of the conditions
of labour and for the promotion of social welfare,
No difficulty has been experienced in getting through
the legislatures bills for the protection of trade unions
and for the regulation of the conditions of labour in
mines and factories. The legislatures in India have
been characterized by a breadth of outlook and
sympathy and a spirit of progressiveness which
compare favourably with the mentality of the English
parliament in the nineteenth century and even at the
present time. Women’s suffrage was won 1n
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England after an agitation prolonged over half a
century and carried on towards the end in a spirit of
fierce militancy. In the self-governing colonies of
the British Empire and in the United States it was
granted only after the war. Even now the franchise
has not been extended to women in the South African
Union, in France and in Belgium. On the other hand,
in India the franchise has been conferred upon women
as the result of resolutions passed without any serious
opposition by the legislative councils in six provinces.
The amendment of the Special Marriage Act legal-
izing marriages between a Hindu of any caste with a
Hindu of any other caste or with a Buddhist, Sikh
or Jain and the raising of the age of consent in the
criminal law are achievements to the credit of the
Legislative Assembly. A measure is now before

the Legislative Assembly for raising the age

of marriage in the case of Hindu girls and boys.
Contrast with this the protracted struggle which had
to be encountered by the Deceased Wife's Sister’s
Marriage Bill in England. Trade unions in Eng-
land had to undergo severe persecution at the hands
of the ruling classes in England in the beginning
of the nineteenth century. Attempts were made to
suppress them by penal laws against combinations.
How they had to fight for freedom of association is
described at length in Mr. Sidney Webb’s History
of Trade Unionism. Legislation for the limitation
of the hours of labour of women and youths in
factories to ten hours a day was opposed by men
like Bright and Cobden. Lord John Russell’s
proposals for compulsory rates in aid of education
were opposed by Gladstone and Disraeli. Lord
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Macaulay said that he appealed with confidence to
a future age which, while enjoying all the blessings
of a just and efficient system of state education,
would look back with astonishment to the opposition
encountered by the introduction of that system and
would be still more astonished that such resistance
was offered in the name of civil and religious
freedom.® A graphic description of the miseries
of the labouring classes caused by the industrial
revolution, the factory system and the corn laws
in England, of the attitude of the middle classes
towards the poor, of the severity of the game
laws enacted in the interests of the squirearchy
against poaching and the scandals of the admini-
stration of the poor laws will be found in
the brilliant pages of Mr. G. M. Trevelyan.’
How soon a knowledge of parliamentary procedure
has been acquired by the Indian legislatures is
admitted even by hostile critics like Lord Meston.
The Indian legislature conducts its proceedings
with a sense of decorum and dignity not inferior to
that of the mother of parliaments. It has even been
remarked that the proceedings are decorous to the
point of dulness and that lively scenes like those wit-
nessed in the House of Commons are conspicuous by
their absence.

Our knowledge of history and our experience
of human nature tell us that gestures and tactics
of the kind adopted by the Indian non-co-operator
are often resorted to @s a means, real or fancied,

L Progress of Education in England, by J. C. G. De Montmorency,
p- 40.
2 British History in the Nineteenth Century, pp. 142-65. |

NON-CO-OPERATION 305

of driving the government to make concessions.
i need only refer to the conduct of the mem-
hers of the Canadian legislature as described in
the report of Lord Durham, which is generally
recognized as a classical authority on the treatment
of colonies. The remedy recommended by him was
the introduction of responsible government in place of
the merely representative council which had been
conferred upon the colonies and the adoption of the
remedy has been attended with signal success. In
the words of Mr. G. M. Trevelyan, *‘It has proved
the cement of the empire. In the days of its first
adoption, it seemed to some statesmen, both Liberal
and Conservative, to be a step towards an inevitable
iriendly parting of colonies and mother country.
But this error in opinion as to the future did not
nvolve those who held it in mistaken action in the
present. The indifference that allowed colonies to
go their own way, was much less fatal to Imperial
umty than any attempt to hold them to the connection
by force.”’* It needs no excuse to extract one or two
important passages from this report. As regards
the diagnosis of the conduct of the Assembly, the
following passage on page 57 of the report (third
edition) is of abiding interest :—

““The opposition of the Assembly to the Government was
the unavoidable result of a system which stinted the popular
branch of the legislature of the necessary privileges of a
representative body, and produced thereby a long scries of
attempts on the part of that body to acquire control over
the administration of the Province. 1 say all this without
reference to the ultimate aim of the Assembly, which 1
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have before described as being the maintenance of a
Canadian nationality against the progressive intrusion of
the English race. Having no responsible ministers to deal
with, it entered upon that system of long enquiries by means
of its committees, which brought the whole action of the
executive immediately under its purview, and transgressed
our notions of the proper limits of Parliamentary inter-
ference. Having no influence in the choice of any public
functionary, no power to procure the removal of such as
were obnoxious to it merely on political grounds, aund
secing almost every office in the Colony filled by persons in
whom it had no confidence, it entered on that vicious course
of assailing its prominent opponents individually, and
disqualifying them for the public service, by making them
the subjects of inquiries and consequent impeachments, not
always conducted with even the appearance of a due
regard to justice; and when nothing else could attain its
end of altering the policy or the composition of the colonial
government, it had recourse to that ultima ratio of
representative power to which the more prudent forbearance
of the Crown had never driven the House of Commons in
England, and endeavoured to disable the whole machine of
government by a general refusal of the supplies.

““It was an unhappy consequence of the system which
I have been describing, that it relieved the popular leaders
of all the responsibilities of opposition. A member of
opposition in this country acts and speaks with the contin-
gency of becoming a minister constantly before his eyes,
and he feels, therefore, the necessity of proposing ne
course, and of asserting no principles, on which he would
not be prepared to conduct the government, if he were
immediately offered it. But the colonial demagogue bids
high for popularity without the fear of future exposure.
Hopelessly excluded from power, he expresses the wildest
opinions, and appeals to tte most mischievous passions of
the people, without any apprehension of having his sincerity
or prudence hereafter tested, by being placed in a position
to carry his views into effect; and thus the prominent places
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by men of strong passions, and merely declamatory powers,
who think but little of reforming the abuses which serve
them as topics for exciting discontent.

*“The collision with the executive government necessarily
brought on one with the Legislative Council. The compo-
sition of this body, which has been so much the subject of
discussion both here and in the Colony, must certainly be
admitted to have been such as could give it no weight with
the people, or with the representative body, on whom it
was meant to be a check. The majority was always
compeosed of members of the party which conducted the
executive government; the clerks of each Council were
members of the other; and, in fact, the Legislative Council
was practically hardly anything but a veto in the hands of
public functionaries on all the acts of that popular branch
of the legislature in which they were always in a minority.
This veto they used without much scruple. I am far from
concurring in the censure which the Assembly and its
advocates have attempted to cast on the acts of the
Legislative Council. I have no hesitation in saying that
many of the bills which it is most severely blamed for
rejecting, were bills which it could not have passed without
a dereliction of its duty to the constitution, the connection
with Great Britain, and the whole English population of the
Colony. If there is any censure to be passed on its general
conduct, it is for having confined itself to the merely
iegative and defensive duties of a legislative body; for
having too frequently contented itself with mercly defeating
objectionable methods of obtaining desirable ends, without
completing its duty by proposing measures, which would
nave achieved the good in view without the mixture of evil.
Fhe national animosities which pervaded the legislation of
the Assembly, and its thorough want of legislative skill, or
respect for constitutional principles, rendered almost all
its bills obnoxious to the objections made by the Legislative
Council; and the serious evil which their enactment would
have occasioned, convinces me that the Colony has reason
to congratulate itself on the existence of an institution which
possessed and used the power of stopping a course of
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legislation, that, if successful, would have sacrificed every
British interest, and overthrown every guarantee of order
and national liberty. It is not difficult for us to judge thus
calmly of the respective merits of these distant parties; but
it must have been a great and deep-rooted respect for the
constitution and composition of the Legisiative Council,
that could have induced the representatives of a great
majority to submit with patience to the impediment thus
placed in their way by a few individuals, But the Legisiative
Council was neither theorctically unobjectionable, nor
personally  esteemed by the Assembly; its opposition
appeared to that body but another form of official hostility,
and it was inevitable that the Assembly should, sooner or
later, make those assaults on the constitution of the
Legislative Council which, by the singular want of judgment
and temper with which they were conducted, ended in the
destruction of the Provincial Constitution.

“‘From the commencement, therefore, to the end of the
disputes which mark the whole Parliamentary history of
Lower Canada, I look on the conduct of the Assembly as
a constant warfare with the executive, for the purpose of
obtaining the powers inherent in a representative body by
the very nature of representative government. [t was to
accomplish this purpose, that it used every means in its
power; but it must be censured for having, in pursuit of
this object, perverted its powers of legislation, and disturbed
the whole working of the constitution. It made the
business of legislation, and the practical improvement of
the country, subordinate to its struggle for powers; and,
being denied its legitimate privileges, it endeavoured to
extend its authority in modes totallv incompatible with the
principles of constitutional liberty.”

The devices which were employed by the Canadian
Assembly to snatch powers which did not belong to
it and to bring the executive government under its
control were far more ingenious and far more
obstructive than those adopted by the non-co-
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operators in the Indian Legislatures. The Assembly

claimed the force of law for a resolution of i
awn vacating the seats of members on the
ceeptance of office under the Crown. They resorted
to the practice of passing laws in a temporary form,
as a means of extorting concessions as the price of
renewal, and also adopted the practice of tacking with
such renewing legislation bills for measures to which
the Assembly attached importance. They passed
regulations for a high quorum and used to break up
the quorum and disperse to their homes immediately
after sending up a number of bills to the legislative
council, leaving no means of considering or adopting
any amendments which that body might make and
leaving it no option but that of rejecting or confirming
wholesale the measures of the Assembly. The
surplus revenue of the provinces was swelled to as
large an amount as possible by cutting down the pay-
ment of public services to as low a scale as possible,
and the real duties of government were sometimes
msufficiently provided for, in order that more might
be left to be divided among the constituent bodies,
among whom there was a scramble for getting as
much of the public funds as possible for their
respective localities. The funds provided for public
works were not entrusted to the executive, but
dispensed by commissioners named by the legislature,
the remuneration of the commissioners being a means
of political corruption, patronage and influence. They
made grants for education ir. such a manner that the
superintendence and patronage were vested in the
members of the Assembly who represented the
country, in the Assembly, and without the
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semblance of sufficient accountability. A great
proportion of the teachers could neither read nor
write.

Another evil feature of the system of government
was the mystery in which the motives and actual
purposes of their rulers were hid from the colonists
themselves.  The most important business of
Government was carried on, not in open discussions
or public acts, but in a secret correspondence with
the Secretary of State. Whenever this mystery was
dispelled, it was long after the worst efforts had been
produced by doubt and misapprehension. Is there
such a difference in human nature or in the political
conditions of this country that the remedy which was
adopted with such beneficial results to the admini-
stration of Canada should be held incapable of
application to India?

One of the really serious obstacles to the peaceful
evolution of India on constitutional lines and the
attainment of responsible government is the acute
tension which has recently arisen between the Hindu
and the Mahomedan communities and which has
manifested itself in serious disturbances of the peace
within the last few years. There were occasional
differences between the two communities in the past
and breaches of the peace also occurred now and
then. DBut they have never in my experience been
so prolonged, or so acrimonious, or so wide-spread as
recently. The two communities have generally
lived in much greater peace and harmony than the
Catholics and Protestants in Ireland ; and even at the
present time the relations subsisting between the two
communities in the Tndian states are characterized
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by feelings of good-will and friendliness. There can
be no doubt that the strained relations have a causal
connection with the political reforms which have been
recently introduced. Political ambitions and mutual
distrust have tended to produce a feeling of
estrangement between the educated classes of the two
communities. Representation in the administrative
services and in the legislative councils as a source of
power and influence are the bones of contention
between the educated members of the two com-
munities. The Mahomedan is distrustful, because he
feels that any democratic constitution means the rule
of the majority and that the numerical preponderance
of the Hindus combined with their superiority in
education and wealth might result in his getting less
than his proportional share of the advantages to be
expected from a system of popular government.
He feels also that, as a member of a community
which once ruled in several parts of India, he is
entitled to a privileged position and to a more
favourable treatment than the mere numerical
strength of his community would justify. On the
other hand, the Hindu believes that on account of
his bellicose disposition and ability to give trouble to
the authorities, the Mahomedan has been specially
favoured by the government, and that unless he can
stand up for his rights, the Mahomedan will continue
to be aggressive and will claim and receive more
than he is entitled to. Pan-Islamism makes a power-
ful appeal to large sectious of the Mahomedan
community and the political significance of this
sentiment is viewed by the Hindus with concern.

While the Hindus in Northern India do not put
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forward any claim to office on communal grounds and
believe that the application of the communal principle
to the composition of the legislature or the services is
harmful to the best interests of the state, the
Mahomedan feels strongly that the principle of open
competition will work to the prejudice of his com-
munity, and that preferment to office on communal

grounds should be allowed, until his community is

able to overtake the Hindu in education. The
tension among the masses of the two communities is
due to fanaticism on the one hand and superstition on
the other and to the conviction in the minds of the
Hindus that impartiality is not strictly observed by
the government in the enforcement of the law.
Though the causes of the tension are different in the
case of the educated classes and the masses of the
people, it is believed, not altogether without founda-
tion, that the outhreaks of violence which take place
only among the lower classes are, unfortunately,
engineered by some of the scheming members of the
educated sections. These breaches of the peace can
be dealt with by the strong arm of law and justice
and have not much bearing on the question of
constitutional retorms.

I have alreadyv discussed the questions at issue
between the politically minded classes of the two
communities. We have now to consider how the
disputes between the lower classes of the two
communities can be best settled and prevented. The
two matters which haveegiven rise to communal riots
are the practice of cow-killing and the practice of
playing music while carrying processions in front of
mosques. The feeling of tension between the two
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communities is fanned and fomented by the propa-
ganda of class hatred which has been carried on in
the vernacular press and on the platform by sectarian
writers and speakers. This mischievous propaganda
could have been easily stamped out, if the govern-
ment had only chosen to use the powers conferred
upon it by the criminal law, under section 153 A of
the Penal Code and section 108 of the Criminal
Procedure Code. The government were long
unwilling to make use of their powers under these
sections for fear perhaps of incurring unpopularity
and the possible reproach of taking sides with one
party or another. Extremist politicians have gone
the length of attributing the communal outbreaks to
the machinations of the government. The accusation
i¢ unjust, for the communal differences were not
created by the government. But the element of
truth in the accusation is that the government may
be fairly charged with inaction in not having cared
to use their powers under the law to deal with
poisonous communal propaganda. It is not unchari-
table to suppose that so long as the propaganda is
not directed against the government or Europeans,
the mischief caused thereby has been a matter of
indifference to the government. As Lord Curzon
remarked, the consolidation of the ruled does not
make the task of government easier. To this day,
the unparalleled campaign of virulent vilification
systematically pursued by the anti-Brahmin press in
Southern India flourishes unchecked. No objection
can be taken to the advocacy of communal claims.
But the abuse of a community has only one object,

and that is the promotion of enmity and hatred
40
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between classes. Since the advent of Lord Irwin
o change of spirit is noticeable in the attitude of
the authorities.  Since the recent case in the
Punjab known as the Rangila Rasul case, which
gave rise to much excitement in Northern India, the
covernment have awakened to a sense of their

responsibility and the Punjab Government have set

an example of prosecuting the miscreants guilty of
the offence of inciting class hatred. A vigorous use
of their powers under the existing law is quite
sufficient to check these mischievous attempts to
excite or create class hatred.

Let us now turn to consider the methods of
dealing with the incidents which generally give rise tc
Hindu-Mahomedan riots. As regards the practice
of cow-killing, though there are some Hindus who
oo the length of advocating complete prohibition of
the slaughter, of cows, the large majority of Hindus
are content to adopt a more reasonable attitude.
What the Hindu objects to is really not the slaughter
of cows in the slaughter-house, but their slaughter in
public places or in places where the slaughter would
be visible to the public and to the parading of cows
destined for slaughter through the public streets in a
flaunting manner so as to wound the feelings of the
Hindus. That this view is correct will appear from
the fact that the riots take place only on particular
festival days and not on ordinary days during the
year. Every one knows that hundreds of cows are
slaughtered on ordinazy days in the great cities of
Calcutta, Bombay and Madras without giving rise
to any riots. All that is necessary is to prohibit the
slaughter of animals whether in public streets or
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places in such 2 manner as to be open to the public
view, even though it may be made inside a mosque,
so as to offend the feelings of passers-by or the
people in the neighbourhood. The municipal enact-
ments in force in many cities provide against
slaughter in places not licensed for the purpose.
Exception is generally made in connection with
religious festivals or places of public worship. While
the general rules may be relaxed in regard to such
places and occasions, it must be distinctly provided
in the licence or by specific legislation that the
slaughter or the flaying should not be exposed to
the public view. No citizen with any feelings of
humanity or delicacy could possibly object to the
enactment of these measures. The practice of leading
in procession cows intended for slaughter is only
indulged in for the pleasure of hurting the feelings
of the Hindus and will cease of itself, when the
Hindus cease to complain about it and show that
they do not mind it.

The other practice which generally leads to riots
relates to the playing of music in front of mosques.
‘The remedy in this case is to ascertain and enforce
the law strictly without fear or favour and to maintain
all just rights. If it is held in any province that there
is no specific rule of law, the courts must enforce
the usage which obtains in the locality. In India
more than in any other country, mamool or usage is
looked upon as a source of law and unless it is
immoral or contrary to pubic policy, it should be
given effect to by the courts. So far as Southern

India is concerned, the law was laid down very
clanrhry hy thae Maderace Hich Canet in what e
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known as the Salem riots case.' In the Madras
presidency, there has been no doubt as to the law
and it is only the failure of the administration to
enforce the law that has given rise to complaints.
in these cases of processional music, there 1s a
conflict between the claim of an assembly lawfully
engaged in the performance of religious worship or
ceremonies to protection from disturbance and the
claim of persons to use a common highway for a lawful
purpose by parading it with music, provided only that
thev do not obstruct the use of it by other persons.
It was laid down by the Madras High Court that
there was no justification for a rule restricting the
right of procession in the neighbourhood of a
recognized place of worship, except during the
appointed hours of congregational worship. The
contention of many Mahomedans is that, while there
are certain primary hours of worship in mosques,
persons who are unable to attend during the primary
hours are permitted and required to attend the
mosque and perform their prayers during all the
remaining hours of the day. This contention was
negatived by the full bench of the Madras High
Court in the Salem case and their decision was
approved by the Privy Council in the Aligarh case
decided by them towards the end of 1924.* Another
contention which was also negatived in the Salem
case was that, irrespective of the question whether
public worship was actually proceeding, the sanctity
of a mosque as a building dedicated to public worship
required that persons passing the mosque should stop

! Sundaram Chetti vs. the Queen, I.L.R. 6 Madras 203.
* Manzur Hasan ¢s. Muhammad Zaman, 1LL.R. 47 Allahabad 151.
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the playing of music. The Judicial Committee have
upheld the right of persons of any sect to conduct
religious processions through the public streets
subject to the condition that they do not interfere
with the ordinary use of such streets by the public,
and subject to such directions as the magistrates may
lawfully give to prevent the obstruction of the
thoroughfare or breaches of the public peace. Any
claim by the Mahomedan communrity to interdict the
playing of music at times other than the periods set
apart for congregational worship can only be justified
on the ground of usage. How far any particular
usage should be recognized is a question which can
only be solved by considerations of general expedi-
ency by determining whether the restriction of right
involved in the recognition of the usage is or is not
reasonable under the existing conditions of society.
In some cases, there has been a claim by Maho-
medans in particular localities to prohibit the
performance of music even in private houses during
the Muharram season. The fact that the Maho-
medans might have forced the Hindus to respect
their religion when they were in power, or that, even
when their supremacy ceased, they might have by a
show or threat of force compelled a concession to
their prejudices would not be a ground for recog-
nizing such an unreasonable custom. But granting
that a claim to the interdiction of music during all
hours of the day would not be unreasonable, it would
still have to be shown with 1 2ference to the particular
mosque that such a claim satisfies the other legal
requirements of a valid custom.

The, procedure recommended in South India
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to the authorities is to ascertain from the autho-
rities of the mosque or the local Mahomedan com-
munity the hours of congregational worship. When
they refuse to give the information, the magistrates
and the police must fix certain hours for congrega-
tional worship to the best of their own lights. Once
the custom has been ascertained, it lies upon the
executive to protect the parties in the enjoyment oi
their respective rights. Unfortunately, magistrates
in this country are too often in the habit of
interclicting the exercise of legal rights on the ground
of the likelihood of a breach of the peace, even in
cases where the rights have been established by
decrees of the civil courts. While we must concede
the powers of the magistracy to prohibit the exercise
even of a legal right, when there is danger of an
infraction of the public peace, the repetition of such
orders is bound, as pointed out by the Chief Justice,
Sir Charles Turner, to create an impression that the
authorities are powerless to protect persons in the
enjoyment of their civil rights and against the class
from whom violence is apprehended =~ When this
impression takes hold of the minds of large sections
of the population, graver dangers are to be appre-
hended from refusing than from conceding protection
to the legitimate enjoyment of civil rights. As a
matter of fact, the danger apprehended from the
neglect of their duties by magistrates and from their
adoption of the easy course of interdicting processions
with music has created the very dangers pointed out
by the learned Chief Justice. Both in Southern
and in Northern India, cases have not infrequently
occurred in which the magistrates have refuged to
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protect civil rights, even when they have been
established before the civil courts after protracted
litigation.

The usage in Northern India seems to be
somewhat different from that established in Madras.
I have heard from competent authorities that ten years
ago no objection was ever taken or upheld to the
playing of music in front of mosques even in cities
like Lucknow whuch are the strongholds of the Maho-
medan population. The reason for the magistrate’s
refusal to enforce civil rights is that it i1s much
easier to restrain the Hindus from playing music than
to overcome the violent opposition of the Maho-
medan community to the exercise of such civil rights.
It 1s the conviction in the minds of the Hindu
population that they cannot rely upon the magistrates
for protection in the enjoyment of their civil rights
that has induced them during the last few years to
rely upon the strength of their own arm instead of
the arm of the law. It is the same feeling which is
targely responsible for the Sangathan movement in
Northern India. The real remedy therefore consists
in the enforcement of all civil rights, save in cases
where the forces available to the magistrates render
it impossible for them to do so. But such cases
should be of rare occurrence. A return of the cases
in which the exercise of civil rights by members of
one sect or another has been interdicted by orders of
the magistrates and especially of the cases in
which the civil rights had been established by
decrees of courts will throw light upon the question
whether magistrates do not too readily yield to the
temptation of passing prohibitory orders. It is
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a matter of common knowledge that riots between
Hindus and Mahomedans are comparatively rare
in the Indian states where order is much better
maintained than in British India where the subject
of law and order has to this day been a reserved
subject administered by the bureaucracy.

The remedies I have discussed relate to existing
mosques, but in the case of new places of public
worship which may hereafter come into existence,
the remedy to be adopted should be preventive.
Every new place of public worship for any religious
sect should be regarded as a potential source of
communal friction and no building should be allowed
to be erected for such purposes except with the
previous permission of the government. Here is a
case where the British Government may borrow
visdom from the practice which obtains in some of
the Indian states. In the states of Mysore,
Travancore, Cochin and Hyderabad, the previous
canction of the government to the construction of
new buildings for public worship has been required
either by legislation or by administrative order, and
the enforcement of this rule has been very efficacious
in the prevention of communal riots. I may take
the liberty of extracting here some detailed sug-
gestions for this kind of preventive action from an
article which 1 contributed to the Hindustan Review

of July 1926.

1. Where any commupity intends to erect any new
tuilding for public worship, or to convert any existing
building into one for public worship, or to alter any entrance
thercof, or to extend or alter any existing temple, mosque
or church bevoud the himits of the existing site, the previous
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mission of the Government should be obtained, after
furnishing the prescribed plans and information and after
notice to the communities interested.

2. Permission should be refused :—

(8) Where the new building is within the ambit of
the customary religious procession of the
worshippers of any existing temple or church;

(b) Where the street in which the new building is
proposed to be erected is wholly or mainly
inhabited ty the followers of a different creed
or sect, and also where the position is such as
will inevitably create ill-feeling or danger to
the public peace;

{c) Where any proposed extension of an existing
building for public worship would bring it into
such close proximity to a rival place of worship
as to be likely to give rise to ill-feeling ; and

{(d) Where it is proposed to alter the main entrance
of a mosque, temple or church so as to make it
newly face a high-road or thoroughfare.

3. A mosque erected in future with the previous
sanction of the Government should be entitled to the same
recognition in respect of prohibition of music as an old
mosque irrespective of the question of its age.

4. To carry out this policy effectively, a register should
be prepared by the district officers of the existing buildings
for public worship actually in use on such suitable date
anterior to the legislation as may he specified.

Before leaving this part of the subject, it is
necessary to make a few observations upon the
attitude of the government It is a good thing to
appeal to the two communities for a change of heart
and for an amicable adjustment of differences whether
political or religious. Burt suppose the communities
are unable to come to an agreement. Have the
government no duty to the country in the matter?

Is it confined merely to the suppression of breaches
T4



322  INDIAN CONSTITUTIONAL PROBLEMS

of the peace, to the punishment of offenders and to
the issue of prohibitory orders? What should an
autocratic government like the Government of India
anxious to promote the unification of its subjects and
the permanent interests of the country have done?
In the absence of any law or usage, it would have
enacted laws clearly laying down the rights and
duties of the communities in political and religious
matters and such laws would have been based not
upon the administrative convenience of the day, but
upon 2 just and impartial consideration of the rights
of the parties and the true interests of national pro-
gress. Having framed its laws, it would have
protected the rights created thereby and enforced the
corresponding oblizations impartially. One may wel
ask what proof of constructive statesmanship has
heen given by the government.

Yet another objection to political advance is that
social reform must precede political reform and that,
until radical changes take place in our sacial organiza-
tion, and substantial progress is made towards ideals
of social equality and fraternity. we can make no

further progress in political development. We are

prepared to admit the necessity for reforms in our
social system ; but it is a fallacy to suppose that social
reforms are a condition precedent to any political
changes. The development of political institutions
and the reform of social institutions have in no
country marched fully hand in hand. Taking, for
instance, the question qf the equality of sexes even
among members of the same social class, could it be
said that there was complete equality in the matter
of status, property, education, political rights and
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divorce laws between the sexes even in England
during the period when her political institutions were
developed and the system of responsible government
was evolved? It was only within the last few years
that women were admitted to the {ranchise and the
recent proposal to extend the franchise to women
on the same terms as to men has encountered
considerable opposition in Parliament. Women in
England suffered under serious disabilities with
regard to their rights to hold property independently
of their husbands and did not enjoy the same
facilities as men for education or for admission to
professions till recently ; and to this day the law of
divorce is anillustration of the characteristic inequality
of man-made laws. Those who have watched
the changes which have taken place in social
institutions and customs in India during the last half
a century will be struck with the very substantial
advance which has been made in various directions,
though it may fall short of the ideals of the ardent
Indian social reformer, or of the English critic who
would like to divert the energies now expended on
agitation for political reform to the channel of social
reform which does not affect his interests. The
objections to crossing the sea and to foreign travel
have almost entirely disappeared even in Southern
India which has been the stronghold of Hindu
orthodoxy. The two matters in which social taboos
used to operate most strongly were inter-dining and
‘nter-marriage. Inter-dining between different castes
has come into unostentatious practice in the larger
cities.  Inter-marriages between sub-sections of the

same caste are also of very frequent occurrence.
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Eighteen years ago, a propaganda was started in
Madras for the purpose of advocating post-puberty
marriages among Brahmins. The objections to
such marriages are losing force and the number of
post-puberty marriages is yearly increasing, and the
fact of the attainment of puberty by a girl before the
marriage is well understood, though not avowed,
in all such cases. Widow-marriages have become
much more common in the Punjab than in other parts
of India and the fact that they are not more common
s to some extent at least due to an intelligible
preference of maids to widows. What is even
more significant of the spirit of change and revolt
is marriage between not merely persons of differing
castes, but marriage of the kind known as pratiloma
(literally, against the grain), which means the
marriage of a woman of higher caste to a man of
inferior caste. Marriages of this type are still rare
and looked upon with disfavour ; but the occurrence
even of a few cases is a strong indication of
the weakening hold of caste institutions. Whether
such marriages are eugenically desirable or conducive
to the happiness of the individuals concerned is
regarded as open to question ; but all legal impedi-
ments to such marriages have been removed by the
legislation passed by the Assembly in 1923 at the
mstance of Sir Hari Singh Gour. There is no
institution which is so bound up with the stability of
social organization as the family and any violent
changes in the laws and, customs of marriage, which
are far in advance of public opinion in the society, are
bound to cause a shock to the foundations of society.
Outsiders who find fault with the slow pace of social
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reforms in Hindu society will do well to remember
the agitation prolonged over generations for the
legalization in England of marriage with a deceased
wife’s sister; but such marriage has always
been allowed in Hindu society. Some of our critics
especially those drawn from the class of English
officials would sooner see our social fabric shattered
than the bureaucratic system of government altered
by a hair's breadth. The Shuddhi movement
which has been going on during the last five
or six years for the conversion of apostates and non-
Hindus to Hinduism, the conversion of a thousand
Christians at Goa a few weeks ago and the sensa-
nonal conversion of Miss Miller to Hinduism under
the auspices of the Jagat-guru Sankaracharya, the
head of an important religious foundation in the
Konkan, are all signs of the working of the time-
spirit and of the change that is gradually but surely
coming over Hindu society and bringing about its
adaptation to modern conditions.

The sacred literature of the Hindus and the
ritual texts connected with the most important
sacraments, which are embodied in Sanskrit and have
been inaccessible to the lower castes, have been
translated into the vernaculars and are no longer the
exclusive preserves of the Brahmins. The announce-
ment in the papers a few weeks ago of the intention
of the Gaekwar of Baroda to introduce a law
requiring the celebration of marriages by the use of
vernacular translations or adgptations of the marriage
texts 1s another indication of the spirit of reform-
ation which has beoun to permeate Hindu society
and can only be compared in significance to the
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Protestant movement in England and the translation
of the Bible into English by Wycliffe.

The anti-nautch movement, which was initiated in
Madras a generation ago by Mr. K. Natarajan, the
editor of the Indian Social Reformer, has been
crowned with success. The nautch has almost
entirely disappeared in South India where it used to
be an accompaniment of marriages among the richer
classes, and the institution survives, strangely
enough, only in some of the temples. A movement
is already on foot for legislation for the abolition of
this institution.

The education of girls is cuming to be recognized
as a duty and women’s colleges have been started
in some of the important centres of India and several
caste women have taken to the professions of
teaching and medicine and there have been a few
cases of attempts to follow the legal profession.

The position of the untouchable classes has also
undergone considerable amelioration in South India.
The exigencies of railway travelling have brought
about a relaxation of observances in the dealings of
the educated classes and the town populations with
the untouchable classes. Movements for the uplift
of the depressed classes have been on foot for a
generation and the pioneers of these movements
have come from the Brahmin caste.

Even among the untouchables of the rural areas,
there has been a widening of outlook and a greater
sense of self-respect dye partly to the influence of
missionaries and partly to the habit of periodical
emigration to British possessions, where the spirit of
caste is displayed only by the ruling race. No civil
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disabilities have at any time been imposed upon the
untouchable classes. The members of the untouch-
able classes who have received the benefits of
education or have acquired wealth have risen in
status and had no difficulty in obtaining appointments
in the services or nomination to the legislative
councils.

The disadvantages of the depressed classes are
more largely the result of economic conditions than
of social disabilities. The social organization of India
which was in a static condition fifty years ago is
rapidly changing under the impact of western ideas
and modern conditions of life. The settled order
of society and the harmony between different classes
have been rudely disturbed by the new forces and
have given place to an era of change and movement,
of restlessness and disharmony. Labour has become
much more mobile than it ever was. Democratic
ideas are gaining ground. The process of change
which is now observable is not very different from
that observed in England as the result of the social
and economic revolution in rural parts brought about
by the enclosure of the commons and the revolution in
the towns due to the rapid growth of large industries.
[t was said of the political spirit of the eighteenth
century in England that it was based not on equality,
but on the harmony of classes.’ The same remark
would hold good of the political spirit of the
nineteenth century in India. Speaking of the town
tabourer in the beginning of she nineteenth century,
it 1s stated by the Hammonds that ‘“‘none of the

Y Trevelyan's Brilish History in the Nineteenth? Ceniury, p. 191,
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present rights attached to Englishmen possessed any
reality for the working classes.”' The governing
classes had a strong objection to the education of the
workmen. An employer who wished to engage a
porter said : “‘I do not want one of your intellectuals ;
I'want a man that will work and take his glass of ale.
I will think for him.
have said of this proletariat what Ireton speaking in
the council of the parliamentary army in 1647 had
said of tenants, labourers, tradesmen, and the
members of trading corporations, that ‘they had no
interest in the country except the interest of
breathing.” ”’® ““For the mass of working men and
working women, there was only one way of keeping
body and soul together. The children were sent
to the mill or the mine, the combination laws put the
children as well as their parents at the disposal of
the employers; in the view of the ruling class, a
child of the weaver or the miner had no claims on
society ; there was no reason to educate him except
with some rudiments of knowledge which might make
him more useful to his employer and there was every
reason to keep such education as might awaken
discontent out of his reach. He was born into a serf
class.””®  Burke said: ““In all things whatever, the
mind is the most valuable and the most important ;
and in this scale the whole of agriculture is in a
natural and just order ; the beast is as an informing
principle to the plough and cart ; the labourer is as
reason to the beast ; and the farmer is as a thinking

2 The Town Labourer by J. L. and B. Hammond, p.72.
2 1bid., p 88. 3 fbid., p. 142.

The upper classes would
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and presiding principle to the labourer. Any attempt
to break this chain of subordination in any part
is equally absurd.”””  The old order hath changed.
We are fast developing another symptom of
democracy in the rapidly growing notion that every
man is fit for any position of power or responsibility
irrespective of his capacity. I have gone into this
question at some length for the purpose of informing
outsiders who are unfamiliar with the currents of
thought and life in Indian society that there are forces
at work for the amelioration of the hardships caused
by the Hindu social organization and that these
various movements have been in existence from a
time long anterior to the publication of the venomous
libel upon this land by the lady® from the land of
lynching.

! Quoted in Hammond’s ZTown Labourer, p. 148,
# Miss Floretce Mayo, the author of Mothey India,



CHAPTER XVI
EPILOGUE

[ have dealt with many of the salient problems
which would arise in framing any scheme of respon-
sible government for India. [ have done so on the
assumption that sooner or later the promise of
responsible government contained in the historical
declaration of Parliament in 1917 will be fulfilled.
] have pointed out that in any event a discussion of
these problems is both necessary and timely for the
reason that any intermediate steps for the revision
of the constitution must be taken with an eye to the
ultimate goal and must not take us off the right
track. The defects of the present constitution have
not so far been adverted to, as it has been all along
recognized that the constitutional reforms of 1919
are only transitional arrangements. But it would not
be amiss to give a very brief description of the
defects inherent in the present constitution.

The system of dyarchy introduced in the provinces
is based upon the principle of dividing the field of
activities of the government into two distinct areas
and dividing the responsibility of administration
between the members of the executive council in
charge of the reserved subjects and the ministers in
charge of the transferred subjects. But the subjects
administered by the government are closely inter-
dependent and it is far more difficult to make a
clear-cut division between the reserved and the trans-

[ 4
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ferred subjects, than it is to make a demarcation
between the jurisdiction of the central government
and that of the provincial government. The
expectation that it would be possible to make the
electorate realize clearly the separation in res-
ponsibility between the members of the executive
council and the ministers has not been fulfilled. The
ministers occupy a very embarrassing position in the
government. If they support the action of the
government in the reserved half, they are identified
with the measures of the members in charge of that
half and have to share whatever unpopularity attaches
to them. If, on the other hand, they do not vote
with the members in charge of the reserved half and
are not able to induce their followers to support
them, they prevent the government from presenting
a united front to the public, weaken its prestige and
may even defeat its policy in the reserved half. The
electorate and the members of the legislative council
are naturally disposed to be more favourable to the
ministers whom they can control than to the members
of the executive council whom they cannot. Pro-
posals for expenditure in the reserved half are
naturally viewed with a more critical eye than
proposals emanating from the ministry. The
members of the legislature are also influenced by the
very intelligible desire to extend their sphere of
control over the government and secure the transfer
of the subjects now reserved. 1 do not refer to
the difficulties caused by the obstructive tactics of
the non-co-operators, as they are in a sense less
closely connected with the inherent defects of the
political structure. The situation created by the

$
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present constitution is full of possibilities of friction

and obstruction. If, nevertheless, the governments
of the provinces have been able to carry on their
functions smoothly, it is a tribute to the moderation
and sense of responsibility of the legislatures and to
the tactfulness and conciliatory disposition of the
members of the government in charge of the reserved
subjects. It is true that the Act of 1919 has been
carefully framed so as to provide safeguards against
deadlocks. But the fact that the occasions for the
use of the safeguards have been so few may be
legitimately claimed as evidence of the sense of
responsibility which has been displayed by the legis-
latures. Reference may in this connection be made
to Chapter V of the report of the minority in the
Reforms Enquiry Committee of 1924 on the work
of the legislatures. To have expected more from the
legislatures would have meant a far greater demand
upon political human nature than could be justified
not merely in India, but in any western country. As
observed by the Governor in Council of the United
Provinces, dyarchy is obviously a cumbrous,
complex, confused system, having no logical basis,
rooted in compromise and defensible only as a
transitional expedient. He observed that there was
no half-way house between the present constitution
and full provincial autonomy.

Turning to the Central Legislature, the position
created by the Act of 1919 is open to all the scathing
criticism  which  was levelled in the Montagu-
Chelmsford Report against the Congress-League
scheme. The Indian Legislative Assembly is a body

with a predominant elective majority confronted by
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irremovable executive. The Assembly is
intended only to influence the government and not to
exercise contral. = The scheme is open to the charge
that it is calculated to engender the habit of irres-
ponsible criticism which is declared to have been the
bane of the Minto-Morley legislative councils.®
The position of the executive wvis a vis the legislature
is far from comfortable or enviable. But for the
safequards provided in the powers of certification,
afirmative and negative, in regard to legislative
measurcs and the power of restoration in regard to
grants of supplies, it would be open to the Assembly
to bring the government to a standstill at any
moment. Safeguards are meant to be used charily
and only on rare occasions of real necessity. The
too frequent use of these remedies would produce
a standing irritation in the mind of the legislature,
embitter the relations between the legislature and
‘he government and sap the moral authority of both.
The government are therefore obliged to resort to
all possible arts of conciliation, or exploitation of the
Aifferences between the different parties and sections.
Opposition has to be overcome by coaxing and
cajolery, or bought off by favours or concessions.
From the point of view of the opposition, it may
perhaps be considered desirable that the government
should be kept in a dependent condition and a
pliant mood. But there are limits to pliancy and the
statute prevents the opposition from obtaining the
mastery of the situation. From the point of view of
the administration, it is a source of weakness to the

Cilontagiu- Chelinsford Reporé, pora 217,
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executive that they should be liable to be defeated
at any moment by an irresponsible legislature.
Uncertainty as to the decision of the legislature and
the want of an assured majority therein must affect
that sense of confidence which is essential to firmness
of administration and continuity of policy.

The shelter of the statutory safeguards cannot be
an adequate substitute for the moral strength derived
by a responsible government from an assured
elective majority of supporters. The relations
between the legislature and the executive that have
been brought about by the present constitution are
pregnant with immense possibilities of friction to a
much greater extent than in the case of the pro-
vincial legislatures. Apart from this risk, there is
the lamentable waste of time and energy involved
in the frequent intrusion of the constitutional issue
into the proceedings of the legislature. The
members of the legislature are constantly kicking
against the pricks of the constitutional limitations on
their powers and seeking ways and means of getting
rid of them and paralyzing the government. That
the results which are bound to follow and have
usually followed a constitution of this kind in other
countries have on the whole not been produced is
due not merely to the safeguards contained in the
constitution, but to the general spirit of co-operation
and sense of responsibility of the members of the
Indian legislature, to their reluctance to sacrifice the
public good at the altar of non-co-operation and to
the good sense and the conciliatory spirit of the
executive and their tactfulness and tactics. It would
however be too great a strain on the patience and

[
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the spirit of compromise and conciliation of the
legislature to prolong the period of experiment. It
is a matter for gratification that the machinery has
worked with so little hitch during these seven years
and more, but it would not justify the retention of
the machinery without the alterations and adjust-
ments called for by public opinion in the interests
of constitutional development. Whatever might
have been said in favour of the scheme of dyarchy
at the time of its introduction, no one has a good word -
to say of it now. Its sole justification was that it
afforded a training and preparation for responsible
government.

What is the next step to be taken? Three
courses may be suggested; to go back, to stand
still, or to go forward. The first course is hardly
likely to be suggested by any Indian politicians.
But it has been recommended as an escape from
the present position in some schemes of a reaction-
ary and fantastic character put forward by retired
bureaucrats. It is hardly necessary to deal with
these proposals at length, for though the provisions
of the Act empower the Statutory Commission to
report whether it is desirable to restrict the degree
of responsible government now existing, it is
difficult to imagine that Parliament will stultify itself
by going back upon the policy of the declaration of
1917 and the Act of 1919. The common feature
of these schemes is the assumption that British India
will never be fit for responsihle government and that
the interests of India require that she should be under
the perpstual tutelage of Britain or, at any rate, for
as long a2 period as their imagination can con-
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template. The advocates of these schemes belong
to the school which holds that the policy of giving
western education to an oriental people. which was
embarked upon in pursuance of Lord Macaulay’s
minute, was a grievous blunder, inasmuch as it
tended to fill the heads of the educated classes with
dangerous aspirations to political freedom and
constitutional government wholly unsuited to Indian
conditions. They believe that the victory of Japan
over Russia was a calamitous event in its reactions
upon the mentality and morale of Eastern races and
their future relations to the white races. The
employment of Indian troops in the Great War
was equally unfortunate in that it induced the Indian
soldier to compare himself with the white soldier,
raised his sense of self-respect and confidence and
diminished the prestige of the European soldier.
They consider that the declaration of 1917 by the
Parliament was a solemn mistake of thoughtless
generosity and that parliament should now retrace its
steps. According to them, India was never more
than a mere geographical expression. It was never a
united country and can never hope to be one. Tts only
destiny in the scheme of a benevolent Providence is
to be a perpetual dependency of the British Empire.
They ignore the fundamental cultural and religious
unity which has prevailed among the Hindus as well
as the Mussalmans and they are prone to exaggerate
the local and sectional diversities and differences
among the people of India. They ignore the many
influences which, since the establishment of British
rule and as the outcome of the impact of modern
ideas, have been working for the unification of India

(4

EPILOGUE 337

and the growth of a sense of nationality. They forget
that the sentiment of nationalism is even in Europe
a product of the nineteenth century. While they may
perhaps admit that the sense of political subjection
to a foreign nation cannot ordinarily be a source of
satisfaction to the human mind, they hold that India
must iearn to acquiesce cheerfully in the inevitable
domination of the British Raj. It is because the
indian nationalist refuses to accept this reading of
tlie book of Fate, that he is charged with want of
touch with the realities of the situation. One funda-
mental assumption made by these critics of Indian
reforms is that India must choose between a
hureaucracy responsible to the British government
and diluted, if need be, with an Indian element and
unrestricted democracy with universal suffrage. A
system of responsible government in British India
with anything short of universal suffrage is unthink-
able to them and would result in an oligarchy lable
to fall under the sway of scheming lawyers or
Brahmins bent upon advancing their own special
interests to the prejudice of the country at large.
This assumption involves a number of obvious
fallacies and betrays an ignorance of the stages
through which popular government has passed in
England. The electorates for the new legislatures
in India amount to over six millions, and it is ridicul-
ous to apply the term oligarchy to the members of
councils representing such a large number of voters of
various classes and callings angl responsible to them for
the manner in which they discharge their functions.
Relatively to the whole population of British India

the electorate is no doubt a small percentage, but the
43
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numbers are so large and the interests represented
are so varied, that there is no possibility of the
legislatures using their powers to the detriment of
the country. Nor does the experience of the past
few years furnish any justification for the assertion
that the legislatures are likely to misuse their powers.

The proportion of the population which had the right

to vote in England immediately after the introduction
of the Reform Act of 1832 was no higher than the
proportion borne by the electorate in India. Itis only
after a period of nearly ninety years and by several
successive stages that the franchise in England has
been practically extended to all adults. The propo-
sition that responsible government can only be
justified under a system of complete democracy is
altogether unsupported by the teaching of history.
We may also refer our critics to the dictum of Lord
Bryce that an assembly elected on a comparatively
narrow {ranchise but with wide powers does more to
make a government popular than one elected on a
wider franchise with narrower powers."

One argument which is frequently advanced by
the advocates of a reactionarv policy is that the
members of the British bureaucracy understand the
people and their wants far better than the educated
classes of the people themselves and that thev are
likely to be more sympathetic towards the masses
and better fitted to be the guardians of their interests.
The argument is so ridiculous that it can only pass
muster with the members of the bureaucracv and
perhaps with some of the stay-at-home Enalishmen.

Y Bryce, Modern Democracies, vol. i, p. 4.
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In no country is there an absence of conflict between
the interests of different classes. If the argument
were valid, it might be used to justify the assumption
of control over England by a German bureaucracy.
In this connection the remarks of J. S. Mill will bear
yuotation.

“Foreigners do not feel with the people. They
cannot judge by the light in which a thing appears
ro their own minds or the manner in which it affects
their feelings, how it will affect the minds of the
subject population. What a native of the country
of average practical ability knows, as it were by
instinct, they have to learn slowly and, after all,
imperfectly, by study and experience. The laws,
the customs, the social relations for which they
have to legislate instead of being familiar to them
from childhood are all strange to them. ¥For most
of their detailed knowledge they must depend upon
the information of natives and it is difficult for them
to know whom to trust. They are feared, suspected,
prebably disliked by the population, seldom sought
by them except for interested purposes and they are
prone to think that the servilely submissive are the
trustworthy.”’

Referring to this same argument, it is observed
by Mr. Ramsay MacDonald, ““The point was not
without its force, had it been used reasonably, had it
not been employed as an excuse for Government
maintaining its fortified citadels against the move-
ments of Indian public opinion There is not much

. L
in it now.”’

T Ramsny MacDonald: Governent of India, p. 20.
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A disinterested stranger is no doubt in a better

position to settle a dispute than the parties, but it 1s
essential that the judge or arbitrator should have no
interest of his own in the subject-matter, and it is not
possible to pretend that Britain has no interest of her
own involved in the policy to be adopted for the
government of India. Making full allowance for his
tendency to exaggerate for the sake of impressive-
ness. the remarks of Bernard Shaw about the just
Englishman contain an essential core of truth.
““English Unionists, when asked what they have to
sav in defence of their rule of subject peoples, often
reply that the Englishman is just, leaving us divided
between our derision of so monstrously inhuman a
pretension, and our impatience with so gross a
confusion of the mutually exclusive functions of
judge and legislator.  For there is only one condition
on which a man can do justice between two litigants,
and that is that he shall have no interest in common
with either of them, whereas it is only by having
every interest in common with both of them, that he
can govern them tolerablv. The indispensable
preliminary to democracy is the representation of
(‘avefy interest ; the indispensable preliminary to
justice is the elimination of every interest. When

we want an arbitrator or an umpire, we turn to a

stranger ; when we want a government, a stranger is

the one person we will not endure. The Englishman

in India for example stands, a very statue of justice,

between two natives. He says in effect, ‘T am im-

partial in your religious d}sputes, because 1 believe 1n

neither of vour religions. I am impartial in your con-

flicts of custom and sentiment, because your customs

.
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and sentiments are different from, and abysmally
inferior to, my own. Finally, T am impartial as to
vour interests, because they are both equally opposed
to mine, which is to keep you both equally powerless
against me in order that [ may extract money from
ybu to pay salaries and pensions to myself and my
fellow Englishmen as judges and rulers over you.
In return for which vou get the inestimable benefit
of a government that does absolute justice as
between Indian and Indian, being wholly pre-
occupied with the maintenance of absolute injustice
as between India and England.” '

As observed by Mr. Ramsay MacDonald, “In the
povernment of subject peoples by sovereign states,
economic considerations influence both sides and
create political movements amongst the subject as
well as amongst the ruling peoples. Moreover a
cubject people that is being educated and that is
breathing the air of liberty will be purchased by no
economic price and will sacrifice advantage in order
to enjoy self-government. Thus neither the
sovereign, nor the subject nations can avoid the
wroubles and the problems of political liberty, which
must always be the judge and the goal of all policy.””?

The contempt which is expressed towards the
intelligentsia who are the direct product of British
rule and western influence is a characteristic of
despotic governments generally and has led to
disastrous consequences, as for instance, in Russia
under the Czarist regime. The more the opinions

1]

1 Bernard Shaw’s John Bull's Other [sland. preface, pp. xxvi and
xxvil.
2 Ramsay MacDonald’s Gorepisnent of India p. 34
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of the ntelligentsia are flouted as expressive only of
the opimnions of a comparatively small section of the
population, the stronger is the incentive to drive
agitation down to the masses and bring them round
to the views of the educated classes. An agitation
which has taken hold of the masses is far more
powerful and irresistible and more dangerous to the
peace of the country than one confined to the
educated classes. No repressive laws or measures
can ever prevent the political education of the masses
by agitators drawn from the educated classes. Our
reactionary critics do not realize the danger of driving
agitation deep among the masses or the wisdom of
satistying natural and legitimate aspirations. The
idea of energizing the masses and awakening their
political consciousness is one which has been carried
out on a large scale by Mr. Gandhi far more success-
fully than by any other Indian political leader in the
past. And it 1s perhaps his greatest achievement.

A favourite argument of the opponents of
constitutional advance is that any withdrawal or
relaxation of British control will result in plunging
India into internecine strife and sanguinary chaos
and that there is no way of preventing the followers
of hostile creeds from flying at each other’s throats
or the more martial races from dominating the
weaker. It may be readily admitted that India has
been saved from the ravages of warfare between
rival powers and that we owe to the pax Brittanica
the inestimable blessings( of peace, order and security.
But the Government have not done anything to
invigorate and train the weaker races to defend
themselves against the stronger. It would however
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be doing injustice to the achievements of British rule
to believe that India occupies to-day precisely the
same position that she did in the eighteenth century
and that the results of British administration and of
the consolidation of India are of so superficial and
fugacious a character that the transfer of power to a
constitutional government is bound to reproduce the
conditions which prevailed more than a century ago.
No Indian state is in a position to rise against the
central government in British India. And, thanks
to the wise policy of the British Government, there
is no danger of any rising even by a combination of
the Indian states. The people of India have
sufficiently advanced to be able to appreciate the
value of external safety and internal order and the
need for the maintenance of a strong army adequate
to the discharge of these functions. The wish is
often father to the thought. It looks as if those who
use this argument would like their vaticinations to be
fulfilled rather than falsified.

Communal disturbances there have been in the
past and there may be in the future. But the police
forces at the disposal of the provincial governments
and the military forces at the disposal of the central
government should be sufficient to deal with any
outbreaks of this character. Though the British
Government have succeeded in putting an end once
for all to the possibility of any rival state or govern-
ment rearing its head against the government of
British India, their record in the matter of the
settlement of communal differences cannot be claimed
to have been a great success. As pointed out
in an earlier chapter, it would be unjust and absurd

»
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to ascribe the origin of these differences to any
machinations of the officials of the government ; but
it is quite a different proposition to suggest that the
Government are not very keenly interested in
composing their differences, so long as they do not
lead to any outbursts of violence endangering the
general peace or the stability of the government.
It may be thought that such a statement is unfair
and uncharitable. But there is undoubtedly a wide-
spread belief that the policy of the government has
been to divide and rule. Any government, eastern
or western, placed in the same position as the British
Government in India and having to maintain its rule
over a distant country and a vast population
separated from it by differences of language, creed,
habits and customs, would have followed exactly the
same policy. The exploitation of differences within
modest limits is an easy expedient for the main-
tenance of the power of a ruler and especially a
foreion ruler. The methods adopted for such
exploitation are too well-known to need description.
Sometimes one community is patted on the back and
sometimes another. Differences are dilated upon;
the suggestion is made that the interests of one
community are in conflict with those of another ; and
under the pretext of describing the facts, ideas of
discord are insidiously sown or cultivated in credulous
minds. The Sikhs and Pathans are told that they
will never allow themselves to be ruled by the
Bengali or the Madrasi; the Mahomedans are told
that they will never entrust themselves to the rule of
the Hindu majority ; and everybody is told that they
feel their interests are safer in the keeping of the
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British than in the hands of their own countrymen.
Though the Government of India is based upon the
assent and acquiescence of its subjects, it does not
possess the moral authority of a responsible govern-
ment and they have reason to fear the consequences
of an inconvenient combination among discordant
sects which may force their hands to follow a policy
not in consonance with that dictated by the Imperial
(Government.

Another argument which has found a prominent
place in the recent utterances of English statesmen
ic that the fifty millions of the depressed classes
cannot be handed over to the tender mercies of their

own countrymen in India under any system of

Swaraj, that the responsibility for their welfare
and uplift which the British Government have
assumed cannot possibly be abandoned or delegated
to Indians and that the control and authority of the
British Parliament over the Government of India
must continue to be maintained. It cannot be denied
that the treatment of the backward classes has been
in the past a slur upon the social system of India.
Nor can it be denied that the British Government
have professed a concern for the amelioration of their
conditions. It is equally incapable of denial that
there has been an awakening of the conscience of the
upper classes of society with regard to their duties
towards the depressed classes. Many of the move-
ments which have been started in recent years for
the improvement of the ppsition of the depressed
classes have been led by the members of the
educated conununity and notably by the Brahmins.

It is realized more and more clearly that the progres:
to44 :
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of the nation as a whole is bound to be handicapped
by the existence of such a large number of backward
sections among the people. If the progress so far
achieved by the efforts of voluntary organizations
appears tardy, the same remark must be made of the
afforts made by the Government. Want of education
is at the bottom of most of the evils which affect
society, and it cannot be claimed for the Government
that their efforts in the field of education have been
directed by any whole-hearted and strenuous deter-
mination to conquer the wilderness of ignorance on
any scale commensurate with the irresistible powers
enjoved by them. There is little reason to
apprehend that, exposed as they are to the cultural
influences of the modern world, to the pressure of
international competition and to the growing spirit
of democracy the seeds of which have been already
sown, the intelligentsia of the country will neglect
their obligations to their fellow countrymen, or that
there will be any set-back in the pace of social and
educational progress. The suggestion that the
political emancipation of the country must be
delayed, until the fifty millions of the depressed
classes are brought up to a level of equality with the
rest of their countrymen, is unreasonable and reflects
little credit on the political or common sense of those
responsible for it. Moreover, it may be asked
whether there is any country in the world which has
not had its own backward classes, or the problems

created by their existence. The problems are

venerally more acute, where the backward classes are

racially distinct from the other classes in the country.

The treatment of the coloured races by their fellow-
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subjects of European or American extraction is a far
more heinous blot on the civilization of the latter and
the governments of the countries where such treat-
ment is tolerated. How solicitous the white races
are at heart for the welfare and uplift of coloured
races can be judged from the manner in which the
negroes are treated in the southern states of America
and the negroes and the Asiatic races are treated
throughout Africa and elsewhere. The world
knows how, after going to war with the Boers on the
pretext inter alia of the ill-treatment of Indian
settlers in South Africa, the British Government
coolly handed over the destinies of its Indian subjects
to the keeping of the white settlers and how the
Imperial Government proposes to confer responsible
government on a handful of white settlers in East
Africa in disregard of the interests of the much larger
numbers of Indian settlers. No one in India can
believe in this effusive solicitude of the British
Government for the depressed classes as a sincere
answer to the political demands of the country. Itis
believed, not without justice, that the various reasons
put forward as arguments against any large relaxation
of Imperial control are not the real reasons which
weigh with the Imperial Government. The true
reason is that, though the British Government admits
that they hold the country as trustees for the people,
they are not wholly disinterested trustees. On the
other hand, they, are deeply interested in the
maintenance of the stafus quo and in their own
domination of India.

In making the statement that England has not
been a disinterested trustee, | must guard agains:
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being understood to mean that the relationship which
has been providentially broucht about between
England and India has not been productive of
immense benefit to this country. 1 have no intention
of unde-rrating' the advantages which this country
has derived from Dritish rule. The country has
enjoyed the blessings of peace znd security, of law
and order, of western education and culture. The
British Government has steadily endeavoured to
promote the material prosperity of the country by
.the construction of great works of irrigation, by the
improvement of the means >f communication and
transport, by the opening of the markets of the world
to the produce of India, by the extension of
facilities for trade and commerce and by the
measures taken for the protection of the country
against the ravages of famine, for the improvement
of its sanitation and for the administration of
medical relief. The increased facilities for inter-
course between different parts of the country and all
its various peoples which are due to the application
of modern scientific inventions have had the result
of promoting the growth of a spirit of union and
nationality and developing a new political conscious-
ness among the people at large. If India has
derived all these great advantages from British rule,
England has equally benefited by its rule over India.
The enormous advantages, material, military, moral
and political which England has derived by her
control of India are fully set forth by Lord Curzon in
his address on ”The;_p]a‘ce of India in the Empire’’.
They have also been referred to recently by Lord
Birkenhéad in reply to a question whether Tndia was
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worth keeping.  The resources of India in raw
materials are of the greatest advantage for the
manufactures of England and the enormous popula-
tion of India furnishes England with an unlimited
market for her manufactured commodities. The
ports of India are important stations on the sea
route to the east and afford strategic bases for naval
and military operations.  The warlike races of India
add enormously to the man-power of the British
Army. A sub-continent so large and so undeveloped
has offered excellent openings for the profitable
investment of the surplus capital of England. The
civil and military administration of India provides
careers for English youth of talent and is an
anrivalled nursery of great administrators and great
generals. The possession of an empire so large and
5o thickly populated and so rich in natural resources
confers upon England the status and prestige of the
greatest power in the world. A few years ago’
Mr. Blatchford wrote an article under the heading
“Ts India worth keeping’’. 1t drew forth a vigorous
reply from Lord Birkenhead who was then Lord
Chancellor. In the course of his reply he said,
“The winter campaign of 1914-15 would have
witnessed the loss of the Channel ports but for the
stubborn valour of the Indian Corps. . . . Without
India, the war would have been immensely pro-
longed, if indeed without her help, it could have been
brought to a victorious conclusion. . . . India i1s
an incalculable asset to the mother country.

The loss of the Indian market would be a staggering
and a completely fatal blow to the prosperity of Lanca-
shire. . . . Almost all the manufacturing centres n

: )
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Great Britain share in the trade and find in India an
outlet for their manufactures. In the fabric of
our Great Empire India is a vital part. Unless
indeed we are content to abandon the great heritage
of the past and so sink into political and commercial
insignificance, the surrender of India would be an act
not only of great folly, but of degenerate poltroonery.
To make such a surrender is to remove the keystone
of the arch. The loss of India would be the first
step in the disintegration of the Empire, for strate-
gically our eastern Empire pivots on India and
surrender or withdrawal would involve others of our
possessions In ruin or in isolation.”

[t is easy to understand how the fear of the con-
sequences of the political emancipation of India as
regards the interests of Great Britain from the
commercial, military and political points of view must
operate as a predominant motive in the attitude of
" the British Government towards Indian political
aspirations and demands.

The speech made by Lord Lytton, the then
Governor of Bengal in a recent St. Andrew’s dinner
at Calcutta is one of the most outspoken utterances
of men in high authority. His Lordship remarked
that there was too little faith on the part of Indians
in the sincerity of British intentions and too little
faith on the part of the British public in Indian
friendship. He said that concessions to Indian
demands would never be acceptable to British
opinion, until they were shown to be compatible with
the national interests of Great Britain. It is clear
that the reason for requiring proof of co-operation is
that England is doubtful as to the treatment that
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British interests would receive from a self-governing
India. The same point of view is also referred to by
Sir Valentine Chirol in his latest book. He remarks
that the grant of dominion self-government to an
India instinct with hostility to western civilization has
no analogy with the grant of self-government to the
great overseas colonies, for they were created by
people of their own stock with the same creed and
with the same traditions and the same language.
The significance of non-co-operation in India has not
been correctly apprehended even by a writer of such
great discernment as Sir Valentine Chirol." The
inference drawn by him from this movement and from
the utterances of Mr. Gandhi and his followers 1s
that a wave of anti-western reaction has set in over
the whole of India and produced a feeling of anti-
pathy not merely to western domination, but also to
western culture and western ideals and to the whole
spirit of western civilization. The inference is not
correct and is based on a misappreciation of the
facts. Tt becomes necessary to give a true and im-
partial picture of the situation in India at the present
moment. There has been a rapid growth of
national consciousness among the people of this
country and a desire on the part of the educated
classes that India should acquire the same political
status as the self-governing dominions and that she
should be allowed to rise to the full stature of her
nationhood. Tt is felt that the British administra-
tion can afford opportunities for the development
of the faculties of Indians only up to a certain point.

¥
1 Indiz by Valentine Chirol, p. 332.
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The necessity for preserving British ascendancy and
control, as it is now conceived by Imperialist
politicians, compels them in their own interests to
adopt a policy of maintaining the British steel frame-
work for a period to which they are unwilling to
assign any limits and to retain in British hands all
the important positions ol power and control. It
is this policy which prevents the Government from
admitting Indians in any large proportions to the
commissioned ranks of the army and keeps India
in a position of helplessness in the matter of self-
defence. If the higher administrative offices and
military ranks are a valuable nursery of PBritish
administrators and generals, it is at the expense of
depriving Indians of the same opportunities for the
development of their administrative and military
capacity and stunting their growth. The denial of
any such capacity among Indians is naturally
vesented as a libel upon the whole nation invented
for the purpose of justifying the exclusion of Indians
from the higher ranks of the services in their own
country. It is felt that India has not made as great
an advance towards national development as she
could have made, if she had been governed solely
in the interests of the people of India. Making all
allowances for the homogeneous character of the
Japanese and the national history of Japan, it is
believed that, compared with the progress achieved
by Tapan within the last sixty years, the progress of
India has been remarkably slow and will not be
allowed to proceed beyvond a certain point. If the
Government of India with the autocratic authority
which it has enioved had been inspired solely bv the
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‘nterests of the Indian nation, India could have made
far greater progress educationally, industrially and
politically and could have counted for a great ueal
more in the Parliament of Nations. Though
India has been admitted to membership of the
League of Nations, it is felt that she only
occupies the position of a figure-head and a hanger-
on who merely adds to the glorification of the
imperial Government. India speaks not in her
own voice, but in the voice of Britain. The desire
of Indians to be masters of their own household
cannot be branded as seditious or disloyal, or con-
strued as an indication of a spirit of antipathy to the
British connection or the British race, any more than
the desire for responsible government in the case of
the great overseas colonies. The Indian is often
asked whether he does not wish to drive the British
bag and baggage out of the country. No sane
Indian has ever expressed any desire to do so. But,»
to the extent to which the Indian wishes to have the
highest administrative posts civil or military thrown
open to him, it may imply a corresponding displace-
ment of British agency. The Englishman has only
to put the question to himself how any proposal to
man the highest offices with persons other than
colonials would be received in Canada or Australia.
There is no desire on the part of India to injure the
legitimate vested interests of Europeans who have
settled in thé%:ountry or who reside in it for purposes
of industry, commerce, planting or any other calling.
There is, and would be, no' indisposition on the part
of India to avail itself of the superior knowledge,

scientific or technical,’'of Europeans, orof thiservices
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of experts in any particular line of administration or
business. In a word, India aspires to the same
political freedom as that enjoyed by any self-
respecting nation. While she is grateful to the
British Government for all that it has done for India
in the past, the country feels that it would be in-
compatible with DBritish interests as conceived by
Imperialist statesmen to allow India ever to move
free from British leading strings. What Imperialism
desires i1s India as a dependant and not India as a
partner. The Imperialist is amazed that, instead of
being eternally grateful for favours received, India
should kick against the traces and aspire to freedom
from control with all the perils it implies. This is an
attitude of mind which betrays an ignorance of
ordinary human psychologv. A son may have
received the most affectionate treatment from his
father, but he would not like to be always guarded
and kept under parental control. The mentality of
the British Imperialist in dealing with India can be
best described by a quotation from the remarks of
the People’s Friend and Father Sir Joseph Bowley,
a typical creation of Charles Dickens : ‘“What man
can do, I do. I do my duty as the poor man’s friend
and father ; and I endeavour to educate his mind by
inculcating on all occasions the one great lesson
which that class requires. That is, entire depend-
ence on myself. They have no business whatever
with—with themselves. If wicked and designing
persons tell them otherwise and they become
impatient and discontented and are guilty of
insubordinate conduct and black-hearted ingratitude,
which istundoubtedly the case ; I am their friend and
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{father. It is so ordained. It is in the nature of
things.”” Two or three sentences might have been

added by Sir Joseph Bowley. He could very well
have said, ‘‘I spare them the trouble of defending
themselves or even of training to defend themselves
against their enemies. If they are attacked by
others, I allow them to rush to me for help and I am
ever ready to help them on condition of their paying
me for the protection. What juster arrangement or
better distribution of functions in accordance with
our respective natural gifts can be devised.”’ That
along with the political manifestation of the growing
spirit of nationalism there has been a general
renaissance which has displayed itself in other
spheres of life and thought is undoubted. In
Bengal and Maharashtra especially and in other parts
of India in varying degrees, there has been a national
revival in the sphere of religion, literature and art.
Far from being a matter for wailing, it should be
2 matter of pride to the Britich nation that it has
helped to create such a spirit among the peoples
subject to its rule. The sentiment of nationalism
must be rooted in the past history of a nation and a
nation which feels no pride in its past history, in its
culture, and in its destiny is hardly likely to endure.
Mr. Ramsay MacDonald has shown a much greater
insight into human nature in the interpretation of the
phenomena now observed in India—‘‘A Nationalist
movement however can never find full expression
in a political party, because its liberty relates to the
mind and not merely to the law. It must return to
historical traditions ; it must give out its soul in
happiness and devotion ; it must speak as s nation

-
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has spoken, and dance as its kindred have danced.

Indian nationalism proves its claim to be
a2 national renaissance and gives a plain warning that
it is much more than the agitation of political
coteries. [t is a revival of an historical tradition, the
liberation of the soul of a people.””’ The national
renaissance now observed in India implies no
hostility to British or western influences. The
bitterness of feeling against the government which
prevails in various quarters is largelv due to political
disappointment and a feeling of distrust in the
sinceritv of the intentions of the government with
regard to political reforms. Whether the feeling of
estrangement from the government will, if long
allowed to continue, be developed into hostility
towards the British is another matter. No such
development has vet taken place. The antipathy
to Brahmins in South India has by an illogical
‘association of ideas been extended to Sanskrit
literature also. A similar development may take
place equally illogically in the attitude of the people
towards Englishmen.  The revival of eastern
culture is favoured not merely on patriotic grounds,
but in the belief that it is necessary to supplement
and correct the materialistic tendencies of western
civilization. This is no matter for surprise, as these
tendencies have been admitted and deplored even by
several western thinkers. But India does not delude
itself into the belief that it is possible to keep aloof
from western civilization or dispense with the many
agencies which have been brought into existence by

' Ramsab MacDonald’s Government of India, pp. 23 and 27.
N

[

EPILOGUE 357

western science and knowledge for the improvement
of the material conditions of human existence or
with the political institutions which have been
developed in the West. India is not isolated from
the rest of the world intellectually, economically or.
politically. India could not keep aloof from contact
with western knowledge, institutions and influences,
and she would not, if she could. In the struggle for
existence among the nations of the world, it is
impossible for any nation to survive, if it does not
avail itself to the fullest extent of all the resources
of modern knowledge and civilization. Tt was this
conviction which forced Japan in the seventies of the
last century to assimilate western knowledge and
adopt western institutions. The one eastern country
which has evoked the greatest admiration from the
people of India is Japan; and the complaint of the
[ndian nationalist against the British Government is
that India has not been developed on similar lines
and at the same pace. The desire of educated
Indians is to preserve whatever is best in their own
culture, while adapting themselves to modern
conditions of life and assimilating everything that is
good in the culture and civilization of the West.
The impression among Europeans that India is
hostile to western culture and civilization has been
mostly gathered from the teaching of Mr. Gandhi
and the crudities of some of his followers. Few of
the leaders, even among those associated with
Mr. Gandhi, really share his peculiar beliefs. The
political repertoire of Mr. Gandhi is singularly void
of any constructive ideas. How his commandment
“‘thou shall spin, spin and spin for ever’’, cgn lead to
. |
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political salvation is not clear to the exoteric mind.
But on account of the phenomenal ascendancy which
his personality has acquired over the masses, the
politicians find his name useful to conjure with and
to exploit for their own ends. His ascetic life,
saintly character and devotion to the country have
no doubt won for him the admiration of all classes.
But sainthood is no guarantee of sound judgment in
worldly matters and the influence of the Gandhi cult
has largely waned among the politicians including
the Swarajists and No-changers. The one idea that
Mr. Gandhi has succeeded in driving home among
the people is that, except by agitation of the masses
and by recourse to passive resistance on a large scale,
there is no hope of wringing any concessions or
reforms from the Government. The apprehension
that a self-governing India will cut itself adrift from
Britain or will be inimical to DBritish interests is
altogether ill-founded. The resolution of the Madras
Congress in favour of independence is a superficial
gesture of annoyance more than anything else.
India knows the value of membership in the British
Commonwealth of Nations and fully realizes that
she cannot otherwise enjoy the security and freedom
{or development which she would have under the
British flag. She is only anxious that her status in
the British Empire should be that of a real and equal
partner and not that of a dependant. The sentiment
of gratitude is one of the most deep-rooted in the
Indian mind and England may safely place her trust
in the motives of gratitude and enlightened self-
interest for the loyal maintenance, by India, of her
partnershep in the Empire.

i .
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I have been at pains to point out that the Gandhi
cult has largely waned and that few of his followers
believe in the articles of his creed. His prescriptions
{or the boycott of schools, colleges courts, councils,
mill-made cloths and foreign yarn have proved
futile. His injunctions for the use of Khadder are
not obeyed by all even among those who profess to
{ollow him. But though few believe in the specific
articles of his faith, the Gandhi spirit or the mentality
which he created has permeated large sections of the
masses. The young have lost their respect for their
parents and elders ; students have lost their respect
for their teachers, resent discipline and claim the right
to strike work ; respect for the laws of the land
has sensibly diminished ; and the people have become
familiarized with the idea that it is right and even
laudable to break laws which do not commend
themselves to sectional public opinion. Imprison-
ment has lost its terrors and the people are prepared
to go to jail by breaking such laws as they disapprove
of, if they think that they can attract public sympathy
and obtain credit for patriotism and courage.
Political offenders are greeted as patriots and heroes
like Wilkes and on release from internment or
incarceration are invited to preside over political
conferences. The question under what conditions
passive resistance can be resorted to is one of the most
difficult in politics which does not admit of an easy
answer. Like many other questions of casuistry in
the field of ethics, it is an advantage to the public and
to the state, if the occasions'for raising this issue are
avoided. To hold that passive resistance is
justifiable under no circumstances is too broad a

)
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proposition. It will strike at the right of the
individual citizen to protest against gross tyranny in
the only manner in which it is at all legally possible
for him to do so. On the other hand, to allow passive
resistance in every case in which an individual citizen
may consider a law to be bad or an order duly passed
by the executive authorities to be bad, and to set up
his own private judgment in opposition to that of the
community at large, would encourage the growth of
a habit of law-breaking and render it impossible for
any government to function. Those who encourage
passive resistance to the present government forget
that the same spirit would continue to flourish even
under Swaraj and would strike at the root of order.
The determination of the point at which it is morally
permissible for a citizen to disobey the law depends
upon the question whether the disapproval of the law
is shared by a large section of the community,
whether those who disapprove of it are so convinced
of the righteousness of their contention that they
feel they are bound to win in the end and whether
the struggle is likely to draw public attention to
the grievance in question in a prominent manner so
as to attract the sympathy of the majority of
reasonable men in the country and convert them to
the views of the passive resisters. We cannot forget
the victories won for popular freedom by the passive
resistance of Hampden; on the other hand, the
exuberant growth of village Hampdens is a menace
as well as a nuisance to society. The difficulty in
drawing the line at whi¢h passive resistance becomes
justifiable is due to the uncertainty which hangs
about al] questions of degree. The interests of law
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and order and of social stability require the dis-
couragement, as a general rule, of the resort to
passive resistance which should be strictly confined to
exceptional and extreme cases. The multiplication
of cases of this sort indicates a widening gulf between
law and public opinion which must be bridged at the
earliest possible opportunity, if it is desired to avoid
the risk of sapping the moral foundations of govern-
ment. Difficult and delicate as the problem is, it
becomes doubly so in the case of a foreign
government. Dangerous as it i1s to invoke the
principle of passive resistance in cases where the
object of the individual is to get rid of a specific
law, it would become far more serious, if it were
frequently invoked as a political weapon with the
object of training the masses in civil disobedience
and subverting the government. Mass civil dis-
obedience is only next door to revolution and is the
desperate resource of a weak nation against the
government. Those who encourage it are really
playing with fire and do not realize that the spirit of
lawlessness and disorder once roused and made
popular cannot be easily controlled. Mr. Gandhi and
his followers apparently consider that it is sufficient
unto the day, if the present satanic government is
destroyed. This deplorable tendency to sympathy
for the passive resister is not confined to this
country. It is observed by Dicey, ‘“This novel
phenomenon which perplexes moralists and states-
men is that large classes of otherwise respectable
persons now hold the belief 4nd act on the conviction
that it is not only allowable but even highly

praiseworthy to break the law of the land, if the
* 46 )
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law-breaker is pursuing some end which to him or
to her seems to be just and desirable.”” The no-tax
campaigns which have been started in Bardoli and
other places under the influence of Mr. Gandhi's
teaching bode no good to the maintenance of the
moral authority of the existing system of government
or to the interests of social order. They are looked
upon as preliminary rehearsals of the final trial of
strength between the Government and the people.
The spirit of discontent which is largely due to
economic causes easily lends itself to diversion into
political channels. The bona fides and the im-
partiality of the government are frequently suspected
and their motives questioned. The moral prestige of
the government has perceptibly declined. In
support of these observations, 1 may refer to the
fact that, whenever casualties occur in the course of
a disturbance, there is no disposition to accept the
findings of committees appointed by the government
and committees are often appointed by the public for
the purpose of holding an independent investigation
and arriving at the truth.

I may also refer to the utterances of sober public
men like Sir Ibrahim Rahmatulla of Bombay, a
gentleman who has held highly responsible offices
under the Government and who, in his presidential
speech at the Industrial Conference in Madras during
the Christmas Week of 1927, confessed his inability
to accept the view that the mission of the British
Government in India was purely philanthropic and
naively wanted the Gbvernment to declare how
much they hoped to gain by the exploitation of India.

What  is the lesson to be drawn by a wise
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government from the facts of the situation? Not to
attribute them merely to the influence of the agitator
abroad ; not to resort to repressive measures; not
to suppress the expression or formation of public
opinion ; not to close their eyes to the awakening
life of the nation; not to despise the intelligentsi;
and flout their opinions ; but earnestly to set abour
the task of closing the differences which divide the
people from the government and bringing the
government into accord with public opinion and
sentiment. One of the first things that English
statesmen have to learn is to clear their minds of
cant and not to pretend that they are the disinterested
guardians of the millions of people of India. They
have to recognize that their policy has often been
the result of a conflict of their duties as guardians
with the national interests of Britain and has been
often swayed by the preponderance of Imperial
interests. It is not necessary, and it may not be just,
to impute to our guardians a conscious dereliction of
duty. Interest often warps men’s judgment and
English statesmen are no exceptions to this propo-
sition. Even the most paternal guardian finds it
difficult to believe that his ward has attained sufficient
discretion to be left to his own control. In the
language of Mr. Bonar Law, “The most difficult
time in the relations between father and son was
when the son was beginning to reach the stage of
manhood and when the father must realize that he
was no longer in a position to give orders.”’' Tt
will involve a difficult proctss of education for the

Y Studies in the Constitution of the Irish Fyee Stale, by J. G. Swif*
MacNeill, p. 19,
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Imperialist statesmen to view the situation from any
other angle of vision than the one to which they have
been accustomed. The late Field-Marshal Wilson
gasped in indignant astonishment when he thought
of the possibility of the Indian Council with a lot of
natives on it refusing to allow native troops to be
sent on expeditions outside India. It is also not the
habit of the English Government to make timely
concessions to popular demands with any show of
orace. We have only to refer to the manner in
which England dealt with the question of parlia-
mentary reforms, the Corn Law Repeal movement,
the Irish question and the suffragette movement.
English politicians are constitutionally unable to
understand a peaceful agitation or to take time by
the forelock. Unless an agitation becomes very
widespread and intensive, they are not disposed to
believe in the reality or justice of it, and they think
it may be ignored or repressed. The intrinsic merits
of the case seldom influence their judgment.
According to Dr. Gilbert Slater, political effect
depends not on actual violence, but rather upon the
evidences of intense emotion among those who are
capable of effective violent action combined with
restraint. He refers to the elections of Waterford
and Clare as typical of the most effective popular
demonstration, where bodies of men, representative
of a vast population, showed by their action that
they were prepared to risk extremities for a cause,
but made their demonstration in an absolutely irre-
proachable manner.? The policy of procrastination

1 Gilbirt Slater’s The Making of Modern Fngland, p. 97.
2 .
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has great disadvantages. It leads to growing
estrangement between the government and the
people. It increases bitterness of feeling and even
it concessions are eventually made, they are made
in such a manner that they fail to evoke the
sentiment of gratitude which would attend upon a
generous and prompt response. I[n the meanwhile,
the sober and moderate politicians in the country
who pin their faith to constitutional agitation lose
their hold upon their countrymen and the people
begin to listen to men of extreme views. The
younger generation of politicians largely belongs to
the extremist school and has no faith in the efficacy
of constitutional agitation. They say it has no
sanction behind it and they hearken to the voice of
the prophets who promise Swaraj within three
months or a year. !t is because they think that
Mr. Gandhi’s gospel of Satyagraha offers the
prospect of such a sanction, that they have come to
believe in it and make experiments in the practice
of it.

Is it possible then to go back upon the reforms
introduced in 1921? To do so would be disastrous
to the prestige of Britain and the interests of the
British connection. It would permanently alienate
India from Britain and would strengthen the hands
of the few agitators who wish to persuade the people
that the political salvation of Tndia must be sought
outside the British Empire. None of the fantastic
schemes which have been put forward by reaction-
ary bureaucrats offers any sblution of the problem of
unrest. It is out of the question to sit still and mark

time and extend the period of probation. A policy
'
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of merely tinkering the present constitution will be
equally futile. The only course consistent with the
best interests of Britain and India alike is to advance
without wavering in the hopeful spirit of the
Montagu-Chelmsford Report, a document which for
political insight and wise statesmanship must take
rank with the Durham Report. The Government
must proceed along the road indicated in that report
and take a bold step forward in the direction of
autonomy in the provinces and introduction of res-
ponsibility in the internal civil administration in the
sphere of the central government and take the other
steps indicated in the earlier chapters, so that the
declining faith of the people in the intentions of
government may be revived. 1 do not wish to
ignore or minimize the immensity of the problem
which confronts the British Government. If
England is the disinterested guardian she claims to
be, and has a genvine solicitude for the abiding
welfare of the country, she would have to steer the
Government of India between the Scylla of
Imperialism and the Charybdis of communalism.
She would have to resist the temptations of con-
founding her own interests with her duties as a
guardian and seeking temporary ease and popularity
by truckling to the forces of communalism. 1 have
not lost my faith in the British nation’s love of
justice or in the capacity of British statesmanship to
rise to the situation. The time has come for
England to stand by and allow her ward to manage
his own estate, reserving to herself during the
transition period a power of re-entry in case of any

dangerour: departure from sound policy.
‘ .
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The Empire 1s now at the cross-roads; the
stability of the British connection and the peaceful
progress of India on constitutional lines towards full
responsible government depend alike upon the choice
of the right road by the Imperial Government. The
present policy of England is essentially based upon
distrust of the loyalty of the people. But can such a
policy be ever expected to produce trust and loyalty
in the minds of the people? Mutual distrust between
the government and the people must weaken the
strength of the government and lower its moral
prestige. Imperialist politicians in England believe
that it will not be possible for the peoples of this vast
country ever to become a united nation and that it
will always be possible to play oftf one community
or class agamnst another and maintain the present
regime for all time. The British Empire in
India is undoubtedly a wonderful phenomenon in the
history of modern times. Theonly empire with which
it challenges comparison is that of Rome in ancient
history ; but even the Empire of Rome went to pieces
in course of time. Is the British Empire with its
vast possessions and heterogeneous populations
likely to escape a similar fate? History records no
instance of a country as large as Europe minus
Russia and containing a population of over three
hundred millions being held in permanent subjection
by another nation. For how long would it be
possible to hold such a country by force or by the
policy of divide et impera? The title of Britain
to hold India has been $#epeatedly admitted by
her statesmen to rest upon moral grounds, upon

the conviction of the people that the British
o
L)
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connection is compatible with their attainment of the
highest national ideals. Will England allow it to be
said that though she has championed the cause of
treedom in the world and helped the subject nation-
alities of other powers to recover their independence,
she cannot sympathize with the aspirations of her
own subjects of adifferentraceand colour? The only
way by which the British connection with India can
escape the fate of the Roman empire is to allow the
British Crown to be identified with the national
interests and aspirations of the people ; and the only
way in which such identification can be effected is
by the grant of responsible government and by the
assumption by the British sovereign of the position
of a constitutional ruler. Such a policy would give
India the fullest scope for self-development as in
the case of the dominions. On no other footing
would it be possible to maintain the Empire in all
its strength and glory. The policy of jingoism
resulted in the loss of the American colonies and in
the alienation of Catholic Ireland. The lesson of
America was not lost upon the British Government
in their dealings with the dominions ; but the British
Imperialists cherish the belief that the lesson of
America has no application to India, inhabited as it
is by non-European races. If India is to be a lost
dominion of the Empire, it will be lost by the
adoption of the policy advocated by the Imperialist
jingoes of sitting tight upon national aspirations, and
not by a policy of graceful concession to national
sentiment. India is thelast and the most important
citadel of Imperialist jingoism; we can therefore

understaqd how painful it must be to the representa-
'

.
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tives of this class to renounce their domination ; but
that is the only way of saving the Empire. It was
a most agreeable surprise to England and the rest of
the world when India threw herself with enthusiasm
into the great war on the side of the allies. England
will find that an emancipated India will be even more
loyal to the empire and add to its strength even more
than the great self-governing colonies. The fact
that the people of India are not of the same race or
colour would make no difference. The cultural hold
that England has and will maintain over India and
the tie of gratitude will prove a far better cement of
empire than the control which is maintained by force
of arms. Political India is not so blind as to be
unable to appreciate the solid advantages of a lasting
partnership in the British commonwealth of nations.
The elevation of the status of India from that
of a dependency to that of an equal partner like the
self-governing dominions will be the proudest,
achievement of England in the pages of history.
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