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INDIA, A FEDERATION?
CHAPTER L

PREFATORY AND EXPLANATORY.

The monograph here presented is limited u;
scope. It offers only some of the constitutiona
and historical material necessary for a comparison
of the relations between the .Ce'ntral and Local
Governments in India with similar rglatmns ob-

o taining in countries governed

The Scope of this 1y Federal Constitutions. It
Monograph. does not purport to make a
complete examination of provincial autonomy in
India, but to place the contemporary facts of the
Indian Constitution aloneside of the seven prmmpg]
Federal Constitutions of the world as a study in
comparative politics. . .

In the time available and with the material
immediately at mv disposal, T have not been
able to expand this monograph to the fullness
which the subject deserves. Any claim to com-,
pleteness which the monograph mayv possess is
due to the fact that tie Hom. Member and the

M436HD A
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Finance Member have unatintedly placed their
wide Indian and European experience, respec-
tively, at my disposal. and that the Home
Department and the Legislative Department have
provided me with assistance both in documents
and in personnel, without which these pages
could not have been prepared in so short a time.
Since that time was little more than two months,
I hope T may plead the fact in my favour against
those who will all too casilv find errors. both of
omission and of commission, in the following pages.
At the same time. T hope that thi: monograph.
however incomplete and however out of focus it
may appear, will provide _om. material for the
student of Indian Con titutional Reform.

The amplitude of the problem to which this
monograph is a mere footnote is not always fully
realised by those who discuss the political future
of India. The Government of India in inviting e
to undertake the composition of these chapters

Lessons way he made me aware of their grow-
learned  elsewhere ing concern in this matter and
than in England. impressed upon me the import-
ance of showing to the Indian public generally the
complexity and magnitude of the problems which
the makers of other Federal Constitutions had

- EXPLANATORY. 3
golved. That there are lessons to be learned
from other countries is obvious. We go to foreign
experience because we are not arrogant enough to
suppose that our institutions are the last word in
perfection Or ignorant enough to deny that the
peculiarities of India may find parallels in lands
other than Britain, where differing circumstances
have turned political progress away from the road
followed by the Imperial Parliament. The essence
of politics in England lies less in tangible institu-
tions than in the men who operate them, and both
the institutions themselves and the manner of
their operation are so distinctively and characte-
ristically British that the growth of a particular
political temperament, in any who would imitate
England, s the prior condition*of success. Now,
2« tangible institutions are a necessary part of a
Federal Constitution and as Britain offers no great
variety of such political institutions to the scrutiny
of the student, albeit a rich harvest in political
expedients which sometimes do the work of
national institutions, thev must be sought for the
most part in other countries. In the search for
working models, it is certain that there is much to
be gleaned for India from the actual relations of
Central and Local Governments in all Federal
systems. It may also be that, whatever lessons
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England and India may have taught one another
or learned together, the time is at hand when a
closer study of other Constitutions may provide
palatable solutions for problems which now appear
~ well-nigh insoluble. Indeed, once we admit that
the British practice of democracv and responsible
government is not necessarily appropriate to any
other country, and perhaps particularly to an
eastern country, we widen the area of political

exploration and open new vistas of suggestion and
experiment.

~ If this monograph opens a window towards
any of. these new vistas, its author may claim
that his work has not been wholly in vain.

4

NATIONALITY 5

5

CﬂAﬁ &R 1L
NATIONALITY AND - UNITY.

The terms of this inquiry presuppose India
as an entity divided—or divisible—into regions
India a Unitary ruled by different governments

State contemplating equipped with the same or
Jederalism. differing powers. In a word,
they envisage the ‘poseibility of a federal Indis,
The Government of India, in contemporary fact,
takes the whole area to itself. and acknowledges
Jocal autonomy only in the “ transferred subjects”.
That is to sav that. in constitational import-,
ance, the Government of India comes first, and
India is actuallv still 1 unitarv state. Moreover,
the history of the Government of India follows
the course of other governments in this, that the
central government came into beingin response to
the same call which brought about the American
Union and the Swiss Confederation. The three
Presidencies of Madras, Bombay, and Bengal
required, as time went on and problems multi-
plied, a common head. Hence the creation of
the first Governor General in the person of Warren
Hastings. To-day the wheel has come full circle
and the Presidencies demand a return of some, if
not all, of their former powers.
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In other countries, too, the Central Government
is usually a late-comer in the field of national his-
tory, especially in lands with federal constitutions.

The Federal Gop- This iy yartly due to the fact

UNITY. 7

the strength of 3 common sentiment, even if allied
to the enlightened self-interest arising from com-

“men economje ends, would never have availed

to overcome the conservative inertia and local
patriotism of the lesser communities and to compel
them to create the greater out of the sacrifige of

ernment a  late- that the political education of
comer in  nalional g people must have advanced
g o w hestory. many stages bevond the mere
alphabet of statecraft before they Liecome aware

.+ 0f problems or ambitions of more than parochial

part of themselves, if fear had not flung its‘%..
aword into the scales. *Unity is strength” is

the lesson taught to every divided people by the -
enemy at the gate. +

‘ -~ sgope. It isonly when the gradually rising +tand- Whence, it may be asked, does unity come ?
e %\:: » of life has created wants which the small And of what is it made ¢ In India, of alk lepds,
- f“? W‘Y f4self cannot supply that the people of this is no superfluous question ; for thera are o be

)

~¥ ofte commanity form associations with those of the Whence does Unity  found in her social fabrie ele-

“ neighbouring communities for the mutual satisfac-

tion of such wants. When these groups of com-
munities, united by common interests tut posses-
sing no political unity of a visible kind, have
grown to a certain size, in numbers, wealth and
territorial extent, then the problems of natjon-
alitv, statehood, sovereignty, and pgovernment
arise. Tt is by the operation of sentiment and
economics combined--with the instinct of self-
preservation as the final spur—that nations acquire
their first sense of nationality, and subsequentiv
expericnce the need of institutions to embody,
protect and sustain it. It is almost certain that

edine ¢ ments which have distdrbed,
if they have not actually destroyed, the unity
and the sense of common nationality in other
peoples and other times.  Itis therefore not imper-
tinent, before examining the process whereby
natioral unity has been partitioned by provincial
autonomy, to trace the fact of unity and its em-
bodiment in political institutions to its source.

On this question historians and philosophers
have wrestled indispute ever since it first emerged
tothe light of day after the decay of the Holy
Roman Empire and the first awakening of European
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nationalism after the Reformation The Middle

National  Sove. Ages knew neither nation ndr .

reignly @ modern con-  8tate nor soverefgnty as we
ceplion. know them. To the citizen
of Franktort, as to the citizen of Verona, the
pows above him were Rome, the Church, and
.Rome, the Empire. Only after the release of
Euwrope from the all-embracing grasp of the Empire
did” sovereigmty as a . atio <!l conception appear ;
and the course of national development in differ-
ent parts of Europe led to very different results,
A succession of powerful kings made France one
of the most highlv centralised unitary states in
the world. At a much later date the combined
genius of Mazzimi, Guribaldi, Cavour, and King
Victor Emmanuel, achieved the same rosalt for

Italv. Meanwhile in England, from the Wars of

The Forging of  the Roses down to the Battle
Uity ... of Culloden Mooy the same
process was at work, the movoment towards unmty
finding its instruments both huocreat monarch.
ard i popular movements, Germarv made her
way to national unity by slow stages, and even
to-day the sense of that unity s not so secure asin
some other countrics.  The  protagoni-ts in her
progress to a united Germany wen her thinkers

ONITY. 9

and poets who created the ideal with their pens
aﬁd g?:pared for Bismarck the field of his greatest

" triumphs.

The compelling force which proved decisive in

" all these cases—as In those of America and

Switzerland, not to mention .others~was the fear
of foreign attack. The hostility of Scotland and
France made England one: the defence of Xer
....onthe Anvil of castern frontier, as m’uch a8
Fear. her military sovereigns’ desire
for conquest. uniied France from Calais to the
Purenees : fear of invasion from east and west
alike drew the German States toggther: the
dread of English power made the thirteen colo-
nies of America come together to form the Amgrl—
can Union: and had there been no menacing
Austria there would have heen no Garibaldi, no
Cavour. and Italy would have achieved unity, if
ever, in a fashion very different from that which 18
recounted in the four eloquent volumes of George
Macaulay Trevelyan.

Now, if fear of foreign attack forces men to find
some enduring habitation for their patriotism in
the form of a powerful State, it is not the only
promoter of unitv. It is only because the
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xx!;‘pc:\'ranco of danger on the horizon brings out
what is common to all, namely love of country
that union takes place. ‘

Love of co Y jot1 )
ountry, or patriotism, is compoundedg

of many things— sentiment, historic axsociations,
community of economic interest. attachment

Nationality and to the soil itselt, trials and &

palriotism. 1 ]
triumphs  shared in common,

-I;wlnch when welded together make nationality,
ve of country is an affection, nationality t

intellectual conception in which it is cast by poli- -

tical science. It has been defined manv times
but never to the complete satisfaction of the e
who know what it s and how it can =swav t)l&
hearts of men and move muunmil‘lx \‘.1 ti .
has been defined as “* a body of pmm!;-.un‘it«-:lul l?“
corporate sentiment of peculiar intensity, inti o u.
and dignity, related to a definite ome o "mﬂ(:;\
'::Latﬂlls a pa.tsa\\l(; definition in which the 1~u~'(lnrtylvlls
e unity, the corp . sentiment he
deﬁn.ite home cuunﬁ}x l'(I:;:: Ei(l-lt‘(i?:':\t-\\ji:“\l the
ﬁ:t ina Scotsman for instance, both in ;z'-lut‘;uz:r:(.)
rela::ﬁs‘llz;(tll)atx}):l (ll;;\r«;-r homf'land nf. Seotland and in.
patriotisms are hgtr.lf;,{r-ll: ol Britain.  Here two
far more com )ietoﬂtl;:)l} 1111("T‘-\'0\".‘n i imanner
plete than that in whicha Beogalican

UNITY. 1

say that hebelongs to the whole of India and the
whole of India belongs to him. It is because of
the fusion of two patriotisms that Great Britain is
truly a United Kingdom : and it is because that
fusion is far from perfect in India that Indian
nationality is as yet no more than adolescent.

The absence of nationality, or its decay, or even

&' o+s adolescence, 18 3 condition 1n which it s not

pToper nor even possible to create endaring political
institutions. whether federal or unitary, if those
Jmatitutions are to depend for any of their vitality

~on the popular will. The life is not there, or is but

awaking. ** Only those * savs Mr. Alfred Zimmern,
in his © Nationality and Government ”, < who have
scen at close quarters whata moral degradation the
loss of nationality involves, or sampled the drab
cosmopolitanism of Lovantine seaports or Amerti-
can industrial centres, can realise what a vast re
servoir of spiritual power is lving ready, in the form
of national feeling. to the hands of teachers and
statesmen, if only they can learn to dircct it to wise

and liberal ends.”
The influence of language is not to be ignored-
Language an im- }1:. common spﬁech isso great &
portant factor. armoniser that 1t must be
given a place high among the
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forces which create national unity. The actual
place which language occupies both in the deter-
mination of nationality and in the promotion of
national unity is a subject on which sociologists
and historians have long disputed but the facts are -
sufficiently clear to leave little room for douBt.

There are many lands,~ Switzerland, the United .

States, the Union of South Africa.—-in which one
political allegiance covers many tongues, and in
which therefore the spoken word is not necessarily
& guide to the political faith of the speaker,
From these instances we may conclude that. while
a common language is & powerful ageney in the
creation of national unity, it js not indispensable
to political co-operation. A common language.
however, can only be dispensed with where the
languages spoken in different parts of any particu
lar country are. each and ali of them. adequate
vabicles of economie and pohtical thought, not to
speak of the higher literary forms necessary in the
arts and letters.  In this <ense » common ki
18 of course, indispensable 1o India, since
the indigenous langnages has anv
coming the {ingan Sravea of the whol. Indian
Empire.  Therefore, whatever in future may be the
language- of provincial autonomy in India, Eng

anguage
none of
chance of he

lish

- India. the grea
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i ill remain the federa

Engliohwﬁc Jede E:gl:ig: and as such one of
Tadior o test of all the instru-

ments in the making of Indian unity.

i in which

deral unions are those in W
e Str?ng%t f:h: ;oca.l partriotlgm.ﬁnds a com=
WM%Zﬂﬁwrf fortable place within the em

ional pat-
' - of the larger nationa
Z.:ﬂ?d"""gf‘d”" :')il;)atci:m. In India the larger

presented not only by India ;g a
hough in a still undefined an-tu_l-
India’s relation to Great Britain

on,

and to the British Empire ; and one reaz(;:,i :r& b%
many, whv Indian politics are so unstart e
found in the uncertainty and u_leql’l,a.l‘ {'ISEd -
relationship. The word megualnty 1.‘; o ot
not in reference to political rights, but ~Oof S
that the magnetism of western mﬂuepoez o tal
Great Britain is the agent in Ipdla, 13 (;3 Il;ecently
as almost to overbalance the Indmp m‘tl}rh Caliphs’
found an extreme case of tlfns in Svlies iy
Last Heritage ” by the late Sir .\Iarkb ¥ o
who was once addressed as follows by a

dual in Kurdistan : —

* He said he was studying to be an ethnolf)gtr;::é
psychologist, hypnotist and poet:

patriotism is re
whole, but also, t
secure sense. by
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admired Renan, Kant. Herbert Spencer,
Gladstone, Spurgeon. Nietzsche, and
Shakespeare. It afterwards appeared
that his librarv consisted of an adver-
tisement of Eno’s Fruit Salt, from which
he quoted freely. He wept over what he
called the ‘punishment of our great
nation,” and desired to be informed how,
in existing circumstances, he could elevate
himself to greatness and power ™.

The moral of this gentleman’s derangement needs

no pointing ; but its translation into practical polr-
tics for India will entail the long pursuit of a deli-
berate and far-sighted policy both m educatinn
and in economics.  H Indians, while acquiring
English ax their political Janguage and adapting
British political practice to their own country,
allow the roots which attach them to their own
local soil to wither, then Federal India will have
no mare than an empty administrative meaning.
Fortunatelv. the time is long past when the Com-
mittee of Public Instruction could say that ** the
vernacular languages contained neither the litera-
ry nor the scientific information necessarv for a
liberal education,” or when an educated Bengali
himself could meet ap English believer in the
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. .. .. possibilities of the Bengali lang-

’ ﬁ:ﬁ;’fﬁfﬁcn yc:{ h-‘_h' uage with the retort that_“ any-
thing said or written in the

vernacular tongue would be despised in conse-
quence of the medium through which it was con-
veyed’’. Through the combined agency of Indian
scholars, British missionaries and British admin-
istrators, the Bengali language has, in the 80 years
since those words were written, been transformed
from ““ a fantastic thing unintelligible, foolish and
full of unmeaning. vain pedantrv ” into a vehicle
of thought with ** a new status and a classic dig-
nity 7. It may well be asked how a monograph
on provificial autonomy comes to concern itself,
even parentheticallv. with matters such as these,
The justification lies in the spirit behind the institu-
tions, If the revival of Bengali patriotism, under
whatever influences, has produced the result
described above: and if, in each Indian pro-
vince in its own appropriate manner, a similar
renaissance takes place, accompanied as it must
be by a growth in self-respect, then the founda-
tions will have been laid for success in the
enterprise of provincial self-government. It is
significant and full of hope for the future that,
while many individual Indians have allowed
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themselves to be uprooted from their native count-
ry by the attractions of western life and thought,
the renaissance of Indian life, which is so marked
a feature to-day, has proceeded parallel to, and
contemporary with, the rapid advance of western
influence throughout the Kast. The spirit of that
renaissance, when grown to its full stature, will
be the life-blood of provincial self-government.
It iy because this monograph is concerned as
much with the spirit as with the letter that this
apparently intrusive paragraph finds a place in
its pages.

In most federal unions. however, t)u-‘ym))}:-m
was not the maintenance of 4 local patriotiam
against undermining influence . but the e ation
of local patriots n the benefits of union, FPhe
reasons why union has so often taken » federa]
form are plainly wiitten in the geography and the
history of the federal countries we are considering.

The forces wiich The t‘lilil‘f‘ﬁ('ll colonies ,”f the
give Union a federal At]:sntu' Const of "\.m'“j“( s for
form. instance, grew up i tndepen-

dence, the one from the others,
separated by great distance and peopled by citi-
zens of very different origin.. The climate of
Boston differed from the climate of Ssvannah no
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more than the Bostonian himself differed from
the gentleman of South Carolina: and if the
Rhode Islander was a puritan and democrati - indi-
vidualist, the Virginian was a patrician and a
cavalier to his very u arrow. When some form of
union was forced upon the colonies, these differen-
ces in habit and outlook made a unitary govern-
ment impossible and exerted a determining influ-
ence upon the character of the federal Constitution.
So in Switzerland, each Canton grew in sturdy
independence in its home of mountain and valley
and, only when compelled by the instinet of self-
preservation to join forees with its neighbours, did
it vield even the meagre federal rights of the Swiss
Constitution to a Natioual Government. 1t has
been held by the apologists of Swiss local sutono-
my that, after the Reforiation. the ¥wiss Confe-
deration only survived the strife between Catholic
and Protestant hecause 1ts loose Londs lay lightly
on both. The Catholic Canton indeed long with-
stood the growth of federal power. but eventually,
if tardily, in 1874, consented to pay the small price
required for the establishment ¢f National Gov-
ernmeit.
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CHAPTER III.

TrE EquiLiBRitM oF A FEDERAL STATE.

Autonomy, in the sense of its original Greek
derivation means the condition of an entity which
is a law unto itself, or makes its own laws. It may
almost be said therefore to describe in classical
terms that undefined political or personal ideal

Meani which, for India, is expressed

eaning of wutn- . . oo .
nomy. in the term ‘Swaraj’. Thereis
however no conceivable human

circumstance in which the word can be used in
an absolute sense to describe actual conditions, for
the limitations to which it is subject are obvious.
“ A State 7, says my friend Mr. Alfred Zimmern
in his Nationality and Government (page 56) ** cap
be defined in legal language as ¢ territory over
which there is a Government claiming unlimited
suthority ’; but cven this apparently Sovereign
entity undergoes limitations of all kinds in its
intercourse with other States. How much more,
then, must a territory which is a part of a greater
whole and recognises it< obligation thereto, fore-
go all claim to urlimited authority and in retwin
for benefits conferred by a federal partnership
with others, accept a more coufined scope for its
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action? Thus the ocopdition

Autonomy cannol  hich the word autonomy egox}—

he ab=olute. potes Cal oqu be .d‘:gnerefo;';

terms of that which §urrom‘»ds }l\t.r 1?012 e
appropriate to bring it out of the reg

: -orld of fact. . .
into the W orl i: defined by one authonty as “in

Autonomy | restraint gelf-
from external TeS- < o . .
general, fre?flobrg Another as @ polity i0 which

govomment, e OWD Gov-
fhe citizens of any state 'nm'lfl‘\agctﬂ;‘}zmt the first
¢mment . But it 1s sign cant by saviny that
i . . oo his argument by SAVIDS B
; oritv continucs B ) A n
l.'llth S agally coupled with a quahfy g
“the term 18 usudlly o " ihet may be © pro-
2 ,ith(-( v The (‘uggl‘f.\'ll)g e} lt' S . - r nite(l” .
('}' cial . loead ™ «administrative olr iy whjc);
VIDER . an it s, it introduces ab eleny nt Wh
but whatever L8] o v & pr;).ct.lcal
sives the substantive autonom
S ’ weal st Aance.
;wtuud of a thecretical ,‘;zm.h( :’l’ (uation. cach
o factors in the equ .
There arc here “\}(; fmt)mlrs-l:md unless an equili-
1 s ul c other, ] et
of which acts upon th ’ T the
brium is established hetween the f‘;;'rcves “'Il“}lyce worfl
represent, the resut is nstabilty opriate. for,
equilibrium is perbaps pot quite appro] e it,sug-
- by its very latin ongin e
y ev ‘ance of the
E«lllil{lfrizl'::z, be- gests an even latii}:le he
(ween central power ccales Dbetween g d:;‘aw
and local liberty.  guthority and the suboray
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ternitories ; but, v fact, that balance can never
be truly even and must incline towards the cert-
ral authority in all that is essential to the exist-
ence and security of the State. If equilibrium
may be taken to mean, not the even balance of
the scales, but a state of rest or stability produced
by the counteraction of two or more forces, it is
appropriate : for, without predicating an equahty
of power orinterest between the two parts of thia
constitut onal equation, it presumes a state of
equipoise or contentment which may gusrantee the
whole system against violent disturbanece fram
within. This apparently abstract disquisition 1s
" introduced here as a reminder that. of the health
of a federal state rests upon the reasonable satis
faction of the ambitions of cach of it~ nembers, its
very life is at stake in the character and power of
the central authority. As the Turkish proverh truly
has it, “ The fish rots from the head down ™,

This truth may seem to be so well established as
to need mneither emphasis nor repetition, hut the
gxperience of everv nation that has ever engaged
its energies in the task of making « constitution
for itself on a federal basis shows that the gen-
eral acceptance of a vital principle is one thins
and its expression in the terms of a constitution
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quite another. Men will aiways be found ready
to assent to a proposition in the form of an
,abstract resolution which they will resist in the
form of a binding statute. This resistance,
offered to an aggrandised central authority, is
part of the defence of liberty and has been made
the subject of some fine political oratory, which
however requires the corrective of a secure
knowledge of those accidents which may befall—
and have befallen—Federal Constitutions in the
making. * The State ”, savs Mr. Harold Laski
in his Foundatwns of Soverewguty, " is an absorp-
tive animal ; and there are few more amazing
tracts of history than that which records its
triumph over the challenge of competing groups *’.
No doubt! But it has rarelv happened that any
competing group--be it a social class in Europe
or a recaleitrant Colony in the process of becom-
ing a State in Amenica-—has failed to exact a
penaity of some sort from * the absorptive
animal ”” which impaired its strength. The classic
battlefield in this war is the United States of

America, and the most heroic figure in it,
Alexander Hamilton.

Early in the career of the North American
Colonies the need for consultation and united
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action wag experienced ; and far-sighted men, up
and down the eastern coast of America, dreamed

of a day when some form of colonial union would

embrace the then jarring colonies. James II
made an abortive endeavour in that direction
when he sought to merge all the colonies
American progress DOTth of the Hudson River
towards  federal into a single province. Other
union, attempts  followed, from time
to time ; and indeed there is hardly a state paper
or private letter dealing with colonial affairs,
between 168% and 1789, from documents touching
the Leisler insurrection down to  Hamtlton's
letter to James Duane on  the Government and
the Constitution (1780). which does not reveal
the preoccupation of the hest minds of America
with this problem in {ederation.  Jacoh Leisler
himself, merciless and rurbulent  tribune that
he was, saw clearer  than many of his contem-
poraries.  when, in the ferment  aroused in
America by the R/ volution of 1688 he invited
all the northern colonies to come together aml
make a plan of united action against Canada
(1690).  Fifty vears passed, each bringing its tale
of difficulties to increase the gravity of the
problem and make a solution impcmti\:o, and In
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1754, Benjamin Franklin, sometimes called the
“ most eminent American of them all , actually
carried a plan of colonial union in a representa-
tive convention at Albany. The plan failed
through the opposition of the British Govern-
ment ; but it contained other seeds of f{ailure,
inasmuch as, like the Constitution of Poland, it
enabled a single recalcitrant member to bring
the will of the whole union to nought. * The
weak pointof the system, says Mr. John Doyle
in the ** Cambridge Modern History ” was that it
provided no machinery whereby the Council
conld exercise any authority over individual
citizens, or could even enforce its decision on a
refractory province. The scheme was disapproved
by many of the colonists as giving too much
power to the Crown. It was rejected by the
home government as giting too much indepen-

dence to the colonies.”

That weak point was destined to become the
pivot of the great constitutional debate which,
proceeding thenceforth for forty yvears with in-
creasing intensity, culminated in the final ratifi-
cation of the American Constitution, to which
Alexander Hamilton contributed more than any
othe: man. From the night on which, as a
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On the main issues of controversy Hamilton
prevailed, and has rightly  been called the

creator of the Constitution. * Every great \.m.der-
taking has its master spirit ; the master spirit of
hich framed the Constitution

the Convention W
of the United States and of all that led to it, was
Hamilton

Alexander Hamilton .............---
Hamilton,  the had alreadv thought out the

master spirit of the idea of a Constitution, clear,
American Constitu- definite. and strong to with-
tion. «tand  domestic  feuds and
foreign greed. He had thought out. and he laid
before the Convention. a form of instrument which
he considered better than any likely to be adopted ;
but if he knew that the mark was too high, it
was still to be the mark. A nation was to be
created and estabifshed. created of jarring com-
monwealths and established on the highest level
of right.”

But Hamilton’s victory was incomplete. If he
had placed beyond sericu- cavil the chief princi-
ples of federation, if he had obtained the adoption
of an instrument of Government which gave
Federal America sceurity at home and abroad, he
had not exercised the spirit of particularism
which had been his chief enemy throughout



26
THE EQUILIBRIUM oF 4

pleﬁf‘”‘“wyiuw»u- Within seveq vears of his
his structype d(.'ath‘ Congreog undermined
Hamilton'qu at a vital poine, It was part of
(-'Onstituti(;n Wl"cj', once the victory  of the
edifice with allieq jprc 0 DUttress the central
mercial 'har led IDstitutions, financia} and
contimh which  should ensure  stability com-
uity in the cconomje life of the int;:ﬁld

Of these the Bapk v
was the chijef, ank of the United States of America

The Fi i
ok LT ot )
Bauy” foll Z 1e establishment of ¢},,.
» wWith a Charter granted by (., the
The Hlustration T“'e“t." vears later t} ]
(g the First and of the Charte B
Second United by e

al
Was pufy,

! ) i ..\(‘d
a Congress iy, which

States Banks, t
) flemies of * i e
alism w 3ty p o ey o F
: Were strong, and ), };.“,L.mh””f Foder.
i “Npured,

Was revived joain
e ]u: agam iy 1817, onlv te -
> IS3T ag g 1 e

2 . i 1 hands e
Iu.r this s)mrt—>i«.:ht<-(l -u-l; o e e Cllemies
paid a hoave I,riA(.. act the .-\nl(-[-i('ilh ey }
vears, the ranid .. During oy | e
years, e Tapid o ndred 1 one

. s .
conflicts of credit whiel, i':()mr(}‘{ Amierica Provoked
¢ . ) L) s
,()mmlh.ng authority the ¢ absence

Out at times ing, the

: of any
bdnk)ng world, beoke

feve i i
CFof financig] panie

FEDERAL STATE. 2

The insccurity involved in the uncoordinated
activities of hundreds of banking institutions,
great and small, all over the country proved only
too clearly the wisdom of Hamilton’s original
policy ; but, despite periodical, though not very
determined, efforts from time to time, it was
not till 1912 that Congress, by creating the
Federal Reserve Board, seriously attempted to
repair the error of 1811. Even the Federal
Reserve Act of the former vear was no complete
act of penance; for it paid its tribute to the
centrifugal prejudices of America in the creation
of no less than twelve Local Federal Reserve
Banks., At the same time, the history of the
First and Second United States Banks, with its
sequel in the Federal Reserve Legislation of 1912,
teaches a lesson which is the sufficing justifica-
tion for recalling the case here: and the moral
of it {for India needs no pomting. The Govern-
ment and the people of India have reason fo
congratulate themselves that, despite fierce
political controversies on other matters, there
18 practical unanimity in all parties on the
value to the State and the people generally of such
an institution as the Imperial” Bank of India. It
is precizely one of those allied institutions which,
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though forming no part of the national Con-
stitution, none the less perform a vital function

in the life of the State,

If Hamilton’s vicsory was inceinplete
sense shown above, it was also incomplete in
another and more vital respect. The writer in
the Cambridge Modern History quoted above
states that Hamilton knew that the mark which
he set for himself and for his fellow-country men
original Was too high. Be that as it

in the

The
cause of  the may, it fell short of perfection
Ovvil War. or even of adequacy, in a

matter so essential that the nation had to pav
the price of il in civil war. The Constitution
adopted in 1789 left the residuarv powers- -and
with them a very great measure of sovercignty
—in the hands of the States, and the final
sovereign authority still in the people as a
whole. The Federal Government was assumed,
and stated, to have no rights or powers except
those explicitly conferred by the Constitution.
It thus enjoyed a scope less generous than
Hamilton personally had conceived for it.
Moreover, the scope of sovereignty and jurisdic-
tion accorded to an individual State was ip
certain respects undefined. The Constitution left
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the question open whether, in founding a Federal
Union composed of individual States, those
States had or had not pledged themselves to

remain for ever within the Union, or whether

they still possessed the right to deny the Consti-
tution and secede from the United States. On
this matter, Lord Bryce, in his American Com-
monwealth, defends the authors of the Constitu-
tion from the charge of lack-of foresight in the

words :—
“The Constitution was an instrument of
compromise and there were questidns

which it would have been unwise to

raise.”’
The most critical of all these questions was settled
by the Civil War which made the United States
“an  indestructible Union of indestructible
States.” To multitudes of American citizens
this conception of their Union as *“an instru-
ment of perpetual efficacv > is perhaps the most
deeply-rooted article of their political faith and
of it Abraham Lincoln is the revered incarnation,
None the less, its general acceptance in certain—
one may say most—parts of the country is

clouded by the grudging acquiescence of other
parts. The Southern States, for many years after
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the Civil War, and indeed right up to our own
time, retained too often their jealous and sullen
particularism. [t is probably true that, up to
the day on which America declared war in 1917,
the fissiparous tendency of the South was held
in check, less by any true Southern allegiance
to the Union than by the proof of the Union’s
power in the Civil War. It is certainly remark-
able that the flag of the Union, i.e., the Starsand
Stripes, was never allowed to be hoisted over the
Home for Confederate Veterans in Richmond,
Virginia, until the American Declaration of
War against Germany eight years ago. -

Moreover, the history of the Volstead Act, the
Federal measure by which the Eighteenth or
Prohibition Amendment was made effective,
proves that on a given issue a real conflict mav
arise between a Federal Government and a State
and that in the course of the conflict all public
respect for law may vanish. Concurrent powers
of legislation must have a place in any Federal
Constitution but the recent course of liquor
prohibition i America reveals some of th- risks
which concurrer.cy entails.

It may seem at first sizht that the conclu-
sions to be drawn from this passage ! American
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history either do not apply w lndia or are
already woven into her coustitutional fabric.
There is enough truth in this view to make it
Indian conclusion Qesirable to offer some justi-
from American  fication for the form which
History. these introductory paragraphs
have taken. Generally speaking, the lndian
Constitution, though unlike the British Copsti-
tution in respect of the fact that it rests upon
the written Statute, none the less resembles the
former in  the manner of s growth. It has
developed almost accidentally growing now fast,
now slow, according to the victssitudes of recur-
ring critical momer.ts i moderr Indian History.
Rarely, if ever. has the Government of India or
His Majestv's  Government envisaged its Indian
responsibilities  ax o constitutional  problem
requiring a foundation of principle ax well a3 an
edifice  of carefully  designed  administrative
architoeture.  The despatches of the Secretary of
State wnd the Governor General it Council which
deal with constitutional  questions in  lrdia,
including the Report on Constitutionul Reforms by
the late Mr. Edwin Montagu and Lord Chelmsford,
almost invariably approach the problem from
the point of view of a particular—almost
momentary—situation in Indis itse’f,
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Two pre-occupations constantly fill the minds
of the two Governments concerned with the
administration of the Indian Empire. First
and foremost, the Government of India has,
at all events until recent times, chiefly con-
cerned itself with ~ administration, and it8

Indian pre-occu- Pre-occupation with this, the
pations are political  @8sential executive functio. of
and administrative, Government, has veiled from
not conatitutional. 4o eyes the fact that since the
Crown took over Sovereign responsibility for
India in 1858, a copstitutional problem of the first
magpitude has been slowlv incubating and has
now reached a stage where a firm grasp of con-
stitutional  principle is the onlv seenrity against
Co.\‘ﬂy errors.  The second concern of His M;sj«'.\‘-
ty’s Government and the Governunent of India
slike has ever been the political condition of India,
The rise and fall of popular excitemer t. the dan-
gerous cross-currents of canmutal fecimg and the
play of all those other forces that stir the waters
of Indian life, constitute the wajor roncerns of
the 'Iml‘im\ Government.  Here and there in
official literature there appears the conception of
India as a laboratory of political experiment. and
here ard there the semblance of 4 genuine ron-
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Paragrapk  Fipe federal basis, the raw material
¢f the Preamble: ¢ for the creation of a federal
:';z"";fod to Fe- constitution already exists, and
. thefimt step towands it was
ta.kol.x by Parliament, not perhaps as deliberately
;): n‘:ut;hg as full ; com&mhension as the solemn
¢ suggests, in the fifth na €
Preamble to the Government of l' nmgitl ovf'htisb
says :— ’

* And whereas concurrently with the ual
development of self-governing institu-
tions in the Provinces of India it is
expeghept to give to those Provinces in
provincial matters the largest measure
of independence of the Government of
h}dm, which is compatible with the due
discharge by the latter of
pousibilities ;"

Tht.t next step in the rolution of the
constitutional problem will bring /
with those very questions
federal constitutions in (e
in t.he British Dominions, and ahove all in the
United States of America, had to angwer.

It may also be objected that the emphasis laid
here and there in the fore
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going paragraphs on the
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vital importance of a strong Central Government
is unnecessary in India, and that the present
situation requires rather the literation of the
Provinces from Central control than the protec-
t'on of the Central authority from any provincial
encroachment. Whatever truth there mayv be in
this objection from the immediate practical point
of view of the nine Provinces, it really misses the
point which T have endeavoured toestablish in
the foregoing pages. To state it somewhat
differently than hitherto :— -

India ix fortunate in doiig able to approach
whatever federal jroblems miav lie before her
with a Central Government already firmly estab-
lishied, and it iz to be hoped that whatever may
be done to raise the importance of the provinces
and to increase the soope of thelr autonomous
powers, no one in India Wil forget the good
fortune of the country m possessing a Central
Government firmly ¢stablished and well equipped
with essential powers. Why ? Because in the
last resort, due regard being had to liberty, both
personal and provincial, the life of the State is
preserved by the power at the Centre.

The examination of the relations between the
Governmient of India and the nine Provincial
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. . . - . of
Guvernments raises immediately the questiotd
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this monosrapn to decribe existing (~(;xn«!|t11)to
as laid down in Stature and Rule, .ﬂwmg

a somewhat careless wse of langrage an mntr((:
versy the meaning of the plirase provineial aut

y nomv is not always clear. 1t
18 i(b\.hl".\' used to tlt‘ﬁ\‘!‘i'l‘ two
- pro-

The real meaning
of Provincial Auto- to f
nomy. separate conditions o

e . Q=
vincial government. Inonerent political .nm{r
versy it wronziv covers both the frecedom o }“
Provincial Government from ('xtn-n.ml (‘nn.trni ‘)_y
the Government of Inhia and the nteriag [m!lhtll
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far Ntate) to any
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lies tn the former nterpresaten

senses, where there can b
rlatien of the Provines
authority <uperior G 1 !,ur.u pravinee “::::
enjov procincial autonomy \.\lthmn‘\\'lmt. o
commonlv  calicd free institution: . That 18
gav, in its true meang, provincial untonO‘:‘iz
teih us n vﬂli!l;_’ of the conhition of (l(llllgsn‘oo
government prevailing i any particular pro‘;w
or state. In India, provincial autonomy,
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cially within the scope of this enquiry, can have
no meaning but that which derives from the
relation of a Governor’s Province to the Govern-
ment of India and ultimately to the Crown
itself, as represcnted by the Secretarv of State
and the Imperial Parliament.

The greatest of all restrictions upon pro-
vincial automomy is the responsibility of the
Secretary of State as the agent of the Sovereian
authority of Parliament for everything that
pertains to the government. oither of India as
a whole or of any Province. To trace the rami-
fications  of this restriction woull entail a pro-

The greatest res. 'ong>? study of the despatches
triction on provin- of the Secretary of State dealing
cial automomy i vith those mejor Indian ques
"}’)‘Zrli’i;”:‘;';t‘f’"“‘/ of Li_(m:t, cit_i:ur !mperial or Pro-

vincial, in which the Secretary
of State has from time to time exercised the right
of superintendence, direction and control. These
despatches do not form part of the material
entrusted to me for the purpose of this enquiry,
nor would it be pos-ible to deal adequately with
them within the short compass of a monograph
of this character. Moreover it will probably be
found that in many cases it was not the d'rect
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action, by despatch or otherwise, of the Socretary
of State which hampered the action of anv Pro-
vincial Government at anv  particular moment.
but the knowledge that the Secretary of State
possessed the rirht and power to do so. A further
field of enquiry of much the same ‘kix-nl lies 10
;hol' correspondence between the Government of
"111;:2‘:?‘1 the Provinsial Governments on similar

N‘)\\" Pariatment i toosing the Government
of Endm Act realised that the pledge of August
1917 could not be fulfilled in respect of the Indian

Relazation  «f Provinces without sime relaxa-

control of Secretury tion of this contril

of e, Therefore

under section Nineteen

Secretarvy of State i< authorised "": !r'(-':tlri;-\t. [lI:e
rule the exercise of his own power- of su ‘wrimcnd)-
ence, dreton a.dd courol, and d dl ‘;n fact
ma}ce a rule dated the Tith December 1920, by
which these power wers to be exercised only for
the following purposes : .

(1) to saf«-guard the administration of central
subjects ;

) i ; -

{2) to decide questions arising between two
provinces, in cases where the provinces
concerned fail to arrive at an agreement ;
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(3) to safeguard Imperial interests;

(4) to determine the position of the Govern-
ment of India in respect of questions
arising between India and other parts
of the British Empire; and

(5) to safeguard the due exercise and per-
formance of any powers and duties
possessed by or imposed on the Secretary
of State or the Secretary of State in
Council, under or in connection ‘with or
for the purposes of the following pro-
visions of the Act, namely section 29A,
section 30 (1), Part VI A, or of any
rules made by or with the sanction of
the Secretary of State in Couneil.

The five clauses of this rule define the scope which
a Central Government, under a federal constitution
of anv kind, would necessarily claim as its own for
the due cxercise of this responsibility. Indeed a
Central Government could not well rest content
with less, while it might easily claim more. It is
true that the Central Government need not always
itself exercise the powers in question. For in-
stance, the graater part of the jurisdiction con-
tained in clause 2 above, belongs in America not
to the Federal Government, but to the Supreme
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Court of the United States, which is of course
a federal institution. As a measure of provincia!
autonomy this relaxation rule must be regarded
in the light of the already limited autonomy which
t,}:_e tovernor in Council or the Governor acting
\\"nh Ministers or the Legislative Council of a
(u)\jvrn(n"s province actually enjoy in respect of
subiects--reserved and even transferred - confided
to them. This part of the matter is reviewed in
chapter VII,

Th.e' purpose of the Government of India in
requiring the preparation of this monograph, 1
understand, is to make available as much as pm\-?‘ble
of t'ho material at present lacking for the ("-(;l.lni-
nation of the constitutional position in lmiiai :
the Government itself, by the pe ple as a whe l:‘
and eventually by the Statutory (";)lxxxrli'aei())xl‘
The scope of the present argument is m)‘mnr'-
than an introduction to the studv of the relatie (-‘
Letwen the Government of India and thﬁc' l:)(-x:l
G.overmnentq whe ein actua (:l,:.tvrrll):»rsnf\' In-
diun facf« are stated, and an attempt s ‘made
to des'g-nhe the different wavs ) whivi1 ();?1’9;
countries ?mve sought or reached a solnti f the
problems involved. tiom of the
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) CHAPTER 1V.
SEVEN REPRESENTATIVE FEpeRAL (OXNSTITU-
TIONS.

Federal Constitutions vary in character and

The Variety of display in their variety the
Federal Conatitu- results of the struggle between
tions. . centripetal  and centrifugdl
forces. Where the desire for union is strony emough
to overcome the reluctance of vach individual purt
to merge itself in a complete unity. there the
Constitution. as in South Africa. exalts the central
power and severely limits provincial autonciiy
where that desite is not strong enough to do so,
the Constitution, as in the United States of
America, explicitly assigns to the central authority
only those powers and daties. administrative,
legislative and judicial. ** which ™ in Lord Brvee's
words, “ must be de:med common to the whole
nation, cither because all the parts of the nation
are alike interested in them, or because it is only
by the nation asa whole that thev can be satis-
factorily undertaken.” The whole resdue of
sovercignty, which in South Africa belongs to the
Union, belongs in America either to the states
individually, or to the people as a whole. The
Canadian Constitution presents. generally speak-
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in accordante with the Constitution of
the State.

107. Every power of the Parliament of a
Colony which has become or Lecomes a
State, shall, unless it is by this Consti-
tution exclusively vested in the Parlia-
ment of the Commonwealth or with-
drawn from the Parliament of the State,
continue as at the establishment of the
Commonweslth, or as at admission or

establishment of the State, as the case
may be.”

The effect of these provisions
residue of power as far as it does not still rest in
the Crown and the Imperial Parlianent - in the
hands of the States composing the Australian Com.-
monwealth. The Australian Constitution therefore
partakes of thesame character ag the Constitution
of the United States, and it is significant that
the High Court of Australia (the Federal Supreme
Court) has sho 1 & marked tendency to seek pre-
tedents and an sgies for the constitutional cases
brought before it, in the judgments of the Sy-

preme Court of the United States of America more
than in any other source,

I8 to leave the
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i 367, section
itish N erica Act, 1367, >
ritish North Am section

T he executive Government of Ca ) in
% vests fhe & the Queen and, sect}lloxlll !
. e
Canada. declares that f}lerg ezti?m be
One Parliament for Canada A
moreover runs as follows :— .
“ It shall be lawful for the Queefn,h o
with the advice and Consent of t l:e. enate
and House of Commous, to nm(e‘ avs
for the Peace. Order. and good Gov "
,(!’t of Canada. in relation to all Mfatqtt,lts
nen anaas. i o Sub.
pot coming withi t_he (.1.xs>;s‘f). b
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for greater Certainty. but )’:ul‘ s¢ e
restrict the Generality ‘Qf thi f(ln: (‘] ing
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: «clusive Legislative authos
Act) the exclusive tho
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constitutional mliithe%‘s oé‘ozl;fit\:;iun and show
" in the American ¢ ’
granted " in
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that all residuary powers are in the Canadiap
Parliament ard not in the provinces.

The Preamble to the South Africa Act, 1909,
says ‘“whereas it is desirable........ that tle
. , several British Colonies .. . ...

South Africa. le united under one Govern-
ment in a Legislative Union. .., .. " and tle Act
itzelf section 8, vests “ the executive Government
in the King,” and, section 19, ‘ the legislative
power of the Union in the Parliament of the
Union.” Section 59 gives the Parliament of the
Union full power *to make Laws for the peace,

- order, and good Government of the Union.”
Section 85 empowers the Provincial (‘ouncils to
make Ordinance< in relatior to 13 classes of sub-
jects. The provisions of these two sections with
their deliberate distinction between Laws and
Ordinances place the South African Constitution
on a more highly centralised fourdation thar. apy
other British Dominion.

The Conpstitution of the Swiss Confederation
(Constitution Fédéralede la Confederation Suisse,
Switzerland. 1874) declares in its First Ar-

ticle that :

"“The peoples of the 22 Sovereign Cavtons

of Switzerland urited in the present
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allance, namely : Zurich, Berue, Lucerne,
Uri, Schwyz, Unterwalden (Le Haut etle
Bas), Glaris, Zoug, Fribourg, Soleure,
Bale (ville et Campagne), Schaffhouse,
Appenzell (les deux Rhodes), St. Gall,
Grisons, Arg wv.e. Thurgovie, Tessin, Vaud,
Valais, Neuchatel et Gereva, compos:
tugether the Federatior .

The Third Article further declares that :

“ The Cantons are Sovereign in so far as their
sovereignty is not limited by the Federal
Constitution, and. as such they exercise
uoll the rnights not explicitly del;agut,ed to
the Federal Power.”

Switzerland is thus the all-hut complete anti-
thests to South Africa.

The Constitution of the German Empire (1871)
describes the Empire as a Covfederatior. but it

Imperial Ger-  was ip lact a military a'liance
many. dominated by une of its parts
(Prussia) and. though enclosed in a political
framework of Federalism, departing in many res-
pects from the type of government usunily re-
cognised as federal. It finds a place in this record
bec »use it offers one or two interesting featuresin
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the relations between the Federal Government
and the States. The Empire had large legislative
powers but small means to execute them: and jt
has heen accurately deseribed as a picture of
“legislative centralisation and executive decent-
ralisation,” except for the Army.

The Constituticn  of Republican  Germany
(1919) starts from the same source, bt goes o

Republican Ger- much furtherin the direction
many. of centralisation that, though
federal in form, it is unitary in substance, The
German States are now shorn of most of their
former powers and privileges, Sovereignty vists
in the people, whereas the mperial Constitutjon
of 1871 was adopted by the five Cronvned Heads
of Prussin, Bavaria, Warttemberg, Baden and
Hesse, who claimed, and exercised, each his own
sovereignty.

It is yeriaps worth observing lere that tle
greater im!.ortance of the unit: which compose
the American and Australian Federations i< indi-
cated by the fact that they are ca'ed States,
while the :ubordirate character of the Canadian
and (to a much greater degree) the South African
units is seen in their deseription as Provinces.
Moreover the Germar units, hitherto called States
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ate now known as Lander, tle Lands or Terri-
torie: of the German Co:nm:riwealth.

The foregoing paragraphs give in bare outline
and an casily comparable form the essential
poiuis of difference and  resemblance hotween
these seven Constitutions. The pages which now
follow descrile in greater detail the previsions
of some of them and the manner in which they
bave worked in practice.

Usrren STATES 0 AMERICA,

It was no accident that gave American oxyeri-
ence spectal promupencs i the paragraphs of the
first chapter: for the ciropastances of America
in the Eighteenth Centurv. and the fact thata
Federal Constitution has heen in operation there
for a hundred and thirtv-oight vears since, make
the practice of Federai America peculiarly in-
structive.

Sovereignty in Amgrica resides in the people as
a whole and all the instruments of American

Sovereignly  én  government are in the last resort
United Stater  of made by the people. Receutly,
America. moreover, the tendency has been
to emwphasise the popular origin of sovereignty, as

fur instance in the substitution of popular for an
D
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indirect election by the State Le;slatures in the
case of Sfenators to serve in Congress, and in the
practical elimination of the Electoral Caollege in
the clection of the President. Lest there should
beanv doubt revarding the character of the
Federal Government and of Congress in respect
of this vital matter, the following Tenth Amend-
ment was proposed and ratified almost before the
ink was dry on the original Constitution —

“The powers not delegated to the United
States by the Constitution, nor prohibited
by it to the States, are reserved to the
States respectively, or to the people

The most authoritative commuent. or rider. on this
Amendment is to be found in the judgment handed
down bv Chief Justice Marshall (M Culloeh v
Marvland, 4 Wheat., 104). in which he describes
the conventions which framed and adapted the
Constitution as instruments of the popular will.
When “the instrument (te, t'e Constitution)
was submitted to the people,’ savs the most
famous of all the Chief Justices of the United
States, *“ they acted upon it, in the only manner
in which they can act safely, effectively and
wisely, on such a subject, by assembling in con-
vention. Itis true they assembled in their several
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States, and whbre else should they have assem-
bled ? No politica' dreamer was ever wnld enough
to think of breaking down the lines whl.ch sepa-
rated the States, and of compounding the
American people into one common mass. Of con-
sequence, when they act they act in their States.
But the measures they adopt do not, on that
account, cease to he the measures of the people
themselves or become the measures of the State

‘ government. From these conventions the Con-

stitution derives its whole authority. The govern-

ment proceeds directly from the people ; is ordained

and established in the name of the people....
.»

The source and present residence of American
sovereignty are—in theory at least—clear. We
shall observe presently that the Co.:stitution in one
or two respects left the matter indeterminate
enough to enable the Supreme Court by the fertile
invention of the doctrine of implied powers to
sustain the limited sovereignty of the United
States as a whole against more than one attempt
by individual States to encroach upon it.

Article 2, section 1, of the Constitution defines
the primary duty of the Federal Government by

D2
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The powers and reciting the oath which the

;i;;t::rcﬂ ?ﬁ :nh‘e Federal  President takes before entering

e on the execution of his office :—

I do solemnly swear (or affirm) that 1 will

fanthful!y.execut» the (fFce of President

of the Dnltefl_‘States, and will, to the best

of my ability preserve, protect, and

defend the Constitution of the United
States.”

The President is the supretire Federal executive
authority, and derives his power direct f.rom the
:,;)lzlel.re:g‘:idpeppll_e.'The exercise of his power,
th g A e, 18 limited by the (‘on titution, and
bee (r)at :]vhlu:h he takes on assuming office st
vear:gatl}'l:t( thas ii. plvdgv', Fepeated every four
Jrams, hat -.e( tef magistrate of the United
e sclrquulously regard  the rights of
ity o\fm tl;etaptcg land a';::\nm\']vdgv the sov-

eignty cople, e frame '
Constitution constantly found t]fcr-‘::s:'lr:(-sufin‘ h:x

di .
ilemma, always the same In substance though -

varying in form. While they
((ireate a National government
t::::]dd'the country from cxternal attack or in-
tern lsruptlor),the)f shrank from endowiny it

powers which might tempt it to usurp the

were determined to
strong cnough to

—
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functions of the‘&ates or to override the popular
will in a manner which they were wont to attri-
bute to the Crowned Heads of Europe. Anditis
certain that, in prescribing an oath of fidelity to
the Constitution to be taken by the President,
they had in mind the protection of “States’
rights ’ as much as anything else.

Article 4, section 4, imposes a further obligation
in relation to the States : —

“ The United States shall guarante: to every
State in this Union a republican form of
government, and shall protect each of
them against invasion : and on applica-
tion of the legislature. or of the execu-
tive (when the l.gislature can not be
convened), against domestic violene...”

The Federal Government of the United States,
of which the Pregident is the chief executive

The Powers  of oilicer, receives from the Con-
the Federal Ereec- stitution only that irreductble
tive. minimum of function absolute-
Iv needed for the national welfare. At the same
time, the framers of the Constitution deliberately
placed it in direct contact with all the citizens
in respeet of those functions, so that 1ts action
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mightbe free from all friction or hindrance Jue to
the interposition of State officials as the (possibly
unwilling) agents of the Federal Government.
Thus the normal course of federal administra-
tion runs on a different plane from that of the
States. It isonly where the normal course is dis-
turbed that the Federal Government may en-
croach upon the otherwise protectod autonomy
of the States. The President can only interfere
with a State whin it is his duty either to give offect
to federal law or to exercise those discretionary
executive functions which constitutionally belong
to him (Articles IT and IV of the Constitution).

It is the President’s dutv to maintain the re-
publican form of government, and if anv State
Cases of Federal Were to attempt to overthrow
action against a it e 13 constitutionally hound
State. to restore it.  Equally if &
State were to attempt to resist the l:gitimate

action of federal officers in the course of their
duty, the President must sustain his agents, if
necessary by force of arms. Moreover, con-

stitutionally speaking and apart from the question
of negro slavery, the Civil War wag the classic

occasion of the use of the armed force of the Union
to suppress an insurrection against the autho-
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rity of the Federal Government. W: n:zy obi?erve
here that neither the secession 0 W e e:ven
Sotithern States in 1861, nor their a :enlc)%'troz
Congress from 1861 to 186_55, nor I:,helr ma61 i yd.d
take part in ¢he Presidential election of '18 4,f t}ll

anything to diminish the full l‘egal po“er]so he
Federal Government and of ‘(lon;_'r«-ss——-tle vcon—
trary opinion of the Southern h'mtm' ;\n‘(l of some
Eur.upuun Governments n twithstanding.

The President has also the constitutional nb.li-
gation to emplov the Pederal aray, or to require
;lm assistance of the miida of ;mnth.-? State on
the request of any State, by the r(-.:nlufmn of' the
State legislature or appeal from the State execu-
tive. in suppressing = domestic .\'mlvm-(-. In
1791 George Washington. ax f’.!‘t‘\‘l'l(‘llt, A(‘*'nTpln_\'ed

the coabined  miitia  of

Cases of Federal Pennavhvania.  New  Jersey,
;l,r,,l,',(”,,,;; (,m\;:,},:m \'irgil_'iu and .\Ialr‘\'ln'n(‘l to quell

the Pennsvivania Whisky R'e-
bellion ; and Lord Brvee remarks that ** this,
the fisst assertion by arms of the supreme author-
ity of the Union produced an enormous effect on
oi)iniun.” In 1842, President Tvler call(?d out
the militia of Massaclmset(s. and C:mncctlm!t a8
a precautionary measure during the Rhaode Island
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rebellion led by Dorr: in 1877 President Haves
restored order in Feansvlvania by the use of
federal troops ; while in recent vears, there have
been numerous cases of similer Federal action
in West Virginia and in Cojurado where arned
force from without wis emploved to sustain the
authority of these States  during  coalmining

disputes.

The National Government is in the last resort
the power that defends and preserves the Union.

The Federal Gor. Mr. Richard M. \'enabl.o of
ernment the final Baltimore, in an essay entitled
budwark — of the “ The Partition of Poven
Union, hetween the Federal and State
Governments,” suys : It cancorrcise !l powers
essential to preserve and protect its own eXistence
and that of the States, and the constitutional
relation of the States to itself and to one another ™
If this is so, and there is 1o reason to doubt the
essential truth of Mr, Venables statement. the
question may well be usked : Quis custodivt (psos
custodes 2 If, for instance. the Federal Government,
controlling the Army and the Post Oflice, chose to
abuse the powers which it possesses at the expense
of a State or a group of States, might it not even go
sofar as to destroy the federal basis of the United

- opinion,
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Stutes wnd transform itself into & ubitary govern-
iment ¢ Constitutionally and practically, there
isto tangible barrier to arrest the progress of a
President who set out upon this course. The
Supreme Court of the United States and thie other
Federal Courts were set up to check the usurpation
of powers by the executive. Tut the Federal judi-
ciary has naught but moral force at its command.

This result of the American distribution of
powers is possible. but 1+ * probable. It is not
in the Jast resort the Federsl Government or

the Stawes or the Supreme
but public opivion  Court which sustains the Con-
i3 the mair-stay of titntioi of. the United States
the Foderal Cans- . A
titution. of America. It is the over-

wheluing foree of a loyal public
If public opinion should veer towards
the strengthening of the Federal executive or to-
wards the substitution of a unitary for a federal
State, the Constitution wonld die in a right.
Moreover, utless resisted by 4 powerful minority,
the revolution from federslism to comyplete unity
would he bloodless.  The legal form for it is
already provided by the manner in which the
Constitution may be amended; and only if the
minority were 1-umerous coough to prevent the
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passage of any such amendment and if moreover
the desire «f the majority were sufliciently
vehement, could the charge only he effected by
force. “ But in either evert, and both are im-
probable ”, says Lord Bryee, “the change which
will have passed upon the sentiments of the
American people will be a sign that federalism
has done its work and that the time has arrived
for new forms of political life ”. It will be seen
that this most experier ced obse ver of American
affairs is confident that America is secure from this
kind of disruption: but the warning, however
theoretical or unneeded it may be for the United
States of America, is not by any means empty for
India since it points to g contingency and a
darger against which an instructed, united and
alert public opinion is the only safeguard. The

essence of the warning is that, whether the
danger to the Conatitution threatens from the
perimeter or from the centre of anv political
community, the only lasting bulwark against the
tides of disruption is a virile
public opinion. Where 1
instructed, is not alert,

the warning becomes nrgent,
means to preserve national up;

ble and adequate,

.

and homogeneous
ublic opinion is but little
and least of 4| united,
In such a case the
v must be tangi-

A
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The Federal Twegislature of theH Lmbe(()lf %?}t;::.,
mposed of the Senate a_nd the House ¢ Repr:
e . gentatives, was design y
T Feere. oo, the men of 1787 to represent
ciplf.._o:‘n lhe w';f American interests 1 two
m“" different wavs. The ::orﬁz
of Representatives is elcc}:;l) 1,::1‘,\-r?ptr§:eSenate

: i X G
il e Ol: i\l'o]-:‘r]:elias“::{x;(l by the Legislatures
P “.\"il'l\l‘?ll States to represent the ’,.utcrests
o i l“ Pach Stats returned two .\on:}tors
. Nj::‘(:'nwr‘(‘@ saned therefore, while !}l‘f State
::f) “‘\T(\‘: lYmk outnumbered the 7\'1';1[1"(»{_ \\)2;11:1‘1%
bv 53to1in the mmmrica‘. n;;)r'cso-md::(::;l of the
House of Representatives. t:in:*zr .s'jx;e '?‘hp In the
United StatesSenate was and is oqn.x:. The Senafe
is therefore the true federal H:.xu:‘:v Tepres g”\";tes
its origin e victory of the upholders of B ¢
llt;l r‘l,\lt): ‘mu‘ now, for various reasons, actually

4 h i

blic affairs
“wielding vastly greater power over pu

in the United States than t)?o :Hu.txmfofml’:;;}:.r: 30;1‘-
tutives. This is due toa \u!{u"t:\ -:‘.m\.( -
wields greater power 1',0(-5111151*0 ,~h\;~‘§il\l‘ti,é posees
e 'p")wﬂt "‘7: tl’tn: r;{ﬁt v-iaking power, it
of the United ® T»’»‘;(.m l()ndﬂr.\ie' his executive ap-
possesses the T
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%(:n:?ents’_it is longer-lived than the
existeiigtgf-lx:icsl ‘ bl Dosseses a continuity of
may remark c;: " th“ more [‘“])ulzxr b““.\" We
universal te:stim«:n\l-)“b;mlg that, by the almost
resolved to elect th ,f‘ g servers, since the States
choice in the &t t“rll i pat by indirect
electicn amon ‘t}ao wqslature but by direct
of the Senate ghar H“:'}l"l" :l‘t furke, the character
<. S dechned and the jndivi
*need, has tended 4 : :
tyre 1o the in e to approxin.ate more in
moral will not b:»“]“qtmlv Representative,  The
(1Csign of their « o hl‘(m thore who in the
I)rn\"idp- - '7 Recond Charaber mav seck to
Lanarena of elder statemen, It s common

]
manyv o
VIny enelder statesman has

xnowledge  that
failed ¢
‘ O pass the arl
LPOUTArY tes?t of ¢
3 stoof they !,nfurm
i

House of

and the polls,

h§tate law, not Federal law
chise of the United States, ’

tute (:] 5 l )
$ e (luﬂl“} ati()n ( t
S e('l»& t ( . L] 1) clectors b‘)t
Thc Ffll"al I h

for its ow ;

. e ! 0 elect H
prine ' lons an
nmclcg;lfd no:n af}t those of the House of R(:P‘r(‘)"'.
electoral franchise, . ' f'Ve8, and now also for

to the States in th'tho Senate. The latitude left
18 matter is wide. A State may

governs the frane,

The State Legisla-
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appoint its Presidential electors for the Electoral

College, in any manner it pleases, though in
point of fact they are now all selected by popular
election. And in the case of the general franchise
there are many remarkab'e anomalies and curio-
sities. Thus, until the passage of the Nineteenth,
or Woman Suffrage, Amendment in 1920, the
vote of a State practising woman suffrage might
turn a Presidential election in spite of the fact that
no other State in the Union had admitted women
to the poll. Moreover, more remarkable still, the
vote of those States which had admitted aliens
(namely persons not citizens of the United States)
to the vote might again prove the turning point
in a closely contested Presidential election. This
result has never emerged; but the possibility
of it is a loophole so wide as to constitute a veri-
sable breach in constitutional security.

Sepe of Federal Article 1, section 8, defines
Lgislation, Article 1, t.he scope of F ederal legisla-
section §. tion :— '

“ Section 8.—The Congress shall have power—
To lay and collect taxes, duties, imposts,
and cxcises, to pay the debts and pro-
vide for the common defence and general
welfare of the United States; but all
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(fiutles. imposts, and excises shall be uni-
orm thioughout the United States ;

To borrow
W Inoney of el L.
States ; v oon the eredit of the United

TO € e i
r‘;n;late cotmerce \\‘H}l forei,-_:n nutions
4% awmonge ”N' S ¢ (i
2 =, - -\"\'(‘N!l u_'tc‘lt S, al
A\ lt}l th(‘ l!!’h.’lﬂ t1 ”u'\' s ‘ l
R
I'n estnbli.\'h an lll!if

: orm rule of n i
tion, and unij, aturaliza-

i lasws on the subject of

Lank rupteies
States;l s throughout  the United

To coin
money, reanlate
pin, M ,.n,,rul«_itc the value thereof
rrorenm cown, and fix the stapd i
of weights and easury T

<5
To provide for t}
feiting the securities

- ind current cof
of the United States - 4 current coin
.

TU ('\,litl l.\h HONT -« ces { " - <
h s 3 e M
l St )[h es an l ] st l()ad .

To pro i
romote tie prowy 1
1a”q . e progress of avience and useful
am.l;m) secuting for lmiced times to
s> and inventors the exclusive

rights to the
st b 10IT respective et
dlscnvpri(\_‘.: pective w ritings and

e punishment of counter-
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To constitute tribunals inferior to the Supreme
Court ; .

To define and punish piracies and felonies
committed on the high seas and offences
against the law of nations ;

To declare war, grant letters of i-arque and
reprisal and make rules concerning cap-
tures on land and water;

To raise and support armies, but no appro-
priation of money to that use shall be
for a longer term than two years;

To provide and maintain a navy ;

To make rules for the government and regu-
lation of the land and naval forces ;

To provide for calling forth the militia to
exccute the laws of the Union, suppress
insurrections, and repel invasions;

To provide for organizing, arming, and dis-
ciplining the militia, and for governing
such part of them as may be employed
in the service of the United States,
reserving to the States respectively the
appointment of the officers and the
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authority of training the mjlitia accord-
g to the discipline prescribed by
Congress ;

To exercise exclusive legislation in all cases
what_,soever. over such district (not ex-
cee(!lng ten miley square) as m. -, hv
“cession of particular States and the
acceptance of Congress, hecome the seat
of the Government of the United »
and to cxercise like authority over all
places purchased by the consent uf the

legislature of the State in which the

same shall be, for the erection of forts,

magazines argengls
; 8, docky d
other needfy} building . and vards, an

T .
0 make all laws whicl, shall he nec. warv

and i
tllef(rx)::g(;:\for CATTYINg into exe ution
o oreg ﬁ, Pm\:ers, and all other powers
(-mmom{,f ﬂl.‘% ('opstltutinn in the Gov-
y e Unite States, or in any
epartment or officer thercof.”
Reaai with the Tenth .

States,

), this sect; nt :‘\_uwmlnwnt (see page
on exphcn]_v arcun scribes the liher-

ty of the F 1
The Constinft(i]eml (_IO\'ernm(-nt and of Congress.
on dehbemtcly leaves the re nain-

Ing  Tunetj
g ‘unctiong : i
and subjects, without defining
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The Residue of them, to the States and to
Sovereignty left in the People as a whole, with
the States and sn the but one set of limitations which
People. are to be found in the prohibi-
tions of sections 9 and 10—

“ Section 9.—The migration or impogtation
of such persons as any of the States now
existing shall think proper to admit,
shall not be prohibited by the Congress
prior to the year one thousand eight
hundred and eight, but a tax or duty
may be imposed on such importation,
not exceeding ten dollars for each person.

The privilege of the writ of Aabeas corpus
shall not be suspended, unless when in
cases of rebellion or invasion the public
safety may require it. ’

No bill of attainder or ex post facto law shall
be passed.

No capitation, or other direct tax, shall be
laid unless in proportion to the census
or enumeration hereinbefore directed to

be taken.
No tax or duty shall be laid on articles ex-
ported from any State.
" M486HD E



BEVEN REPRESENTATIVE

No preference shall be given by any regula-

tion of commerce or revenue to the ports
of one State over those of another ; nor
shall vessels bound to, or from, one State
be obliged to enter, clear, or pay duties
in another.

I‘?(S money shall be drawn from the Trea-

sury, but in consequence of appropria-
tions made by law; and a regular
statement and account of the receipts
and expenditures of all public money
shall be published from time to time.

No title of nobility shall be granted by the

United States: and no person holding
any office of profit or trust under them
shall, without the consent of the Congress,
accept of any present, emolament, office,
or title, of any kind whatever, from
any king, prince, or foreign state.”

* Section 10.—No Stote shall enter into anv

treaty, alliance, or confederation : grant
letters of marque and reprisul: coin
money ; remit bills of credit; make
anything but gold and silver coin 8
tender in payment of debts; pass any
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bill of attainder, er post facto lsw,' OFe
law impairing the obligation of contracta,
or grant any title of nobility.’

No State shall, without the consent of the

Congress, lay any nmposts or duties or
imports or exports, except what may be
absolutely - necessary for execu¥fing its
inspection laws ; and the net produce of
all duties and imposts, laid by any State
on imports or exports, shall be tor the
use of the Treasury of the United States ;
and all such laws shall be subject to the
revision and control of the Congress.

No State shall, without the consent of Cor-

gress, lay any duty of tonnage, keep
troops or ships of war in time of peace,
enter into any agreement or compact
with another State, or with a foreign
power, or engage in war, unless actually
invaded, or in such imminent danger as
will not admit of delay.”

This division of functions leaves such vital

functions of government as law

The powersof the f s
individiel Statos. and order, civil law, criminal

law, local government, educa-
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" tion, public health, the raising of the militia, and
the general police power, in the hands of each
individual State. ‘““ The powers vested in each
State ", says Lord Bryce, “ are all of them original
and inherent powers, which belonged to the
State before it entered the Ubion. Hence they
are prema facze_unlimited, and if a question arises
as to any particular power, it is presumed to be
enjoved by the State, unless it can be shown to
have been taken away by the Federal Constitu-
tion ; or, in other words, a State is not deemed
to be subject to any restriction which the Con-
stitution hasnot distinctly impose. The powers
granted to the National government are dele-
g&ted powers, enumerated in and defined by the
lliitrrl:ﬂmen}: which has created the Union. Hence
Nat,ionzltg Oa‘fer'nl:x;na question arises _whether the
proof must be given that ; i
tively granted. Ifpot gmnt:!:ie itp;?::t “w
Vbecause the Unior is an artificial creatigz whosé
government can have rothing but what the
people hnye by the Constitution conferred. The
Presumption is therefore against the m;tion&l

government in such : "
State in a like case.’? case, Just as it is for the
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To illustrate the bearing of the last sentence

A4 practical . i the foregoing paragraph
lustration from Lord Bryce quotes a case
Detroit. where a person living in Detroit,
Michigan, was prosecuted for seling oil for
lighting purposes at a lower flash point than
that permjtted in & certain Federal statute. Being
an offence against a Federal statute, the case was
tried in a Federal district court in that city, and
the prisoner was convicted. An appeal was taken
to the Supreme Court of the United States, which
(United States v. Deweit, 9. Wall. 11) held that,
since the Federal statute invaded the pohice power
of the States in a manner not explicitly authorised
by the Constitution, the :tatute itself was nvalid,
except in the District of Columbia and the
Territories. The person convicted in Detriot
was therefore discharged.

On the other hand, the authority of the

. National government. in all

Federal authority .deral matters, over the
exercised directly. P : N

citizens of every State is direct

and immediate, “ not exerted through the State

organisation, and not requiring the co-operation

of the State government. For most purposes

he National government igunores the'States ; and
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it treats the citizens of different States as being -

simply its own citizens equally bound by its
laws. The Federal courts, revenue officers, and
post-office draw no help from anv State officials,
but depend directly on Washington. Hence, too,
of course, there is no local self-government in
Federal matters. No Federsl official is elected
by the people of any local area. Local govern-
ment is purely a state affair.”

“In determining the powers of Congress on

How the line is the one hand and of a State
drawn between Fe- government on the other,
deral ~and  State opposite methods have to be
Juriadictions. followed. The presumption is
always ip favour of the State; and in order to
show that it cannot legislate on a subject, there
must be pointed out within the four corners of
the Constitution some express prohibition of the
right which it prima facie possesses, or some
implied prohibition arising from the fact that
legislation by it would conflict with legitimate
federal authority. On the other hand, the
presumption is always against Copgress, and to
show that it car. legislate, some positive grant of
power to Congress in the Constitution must be
pointed out. When the grant is shown, then

FEDERAL CONSTITUTIONS. 11

the Act of Congresshas, so long as it remains
on the statute book, all the force of the Constitu-
tion itself. In some instances the grant of power
to Congress to legislate is auxiliary to a prohibi-
tion imposed on the States. This is notably the
case a3 regards the amendments to the Constitu-
tion, passed for the protection of the lately
liberated negroes. They interdict the States

" from either recognizing slavery, or discriminating

in any way szainst anv class of citizens : they go
even beyond citizens in their care, and declare
that “ no State shall deny to any person within
its jurisdiction the equal protection of the laws.”
Now, by each of these amendments, (‘ongress
is also empowered, which practically means
enjoined, to ‘ enforce by appropriate legislation’
the prohibitions laid upon the States. (ong
has done so, but ~ome of its efforts have been held
to go beyond the directions of the amendments,
and to be therefore void. The grant of power
has not covered them.”

The individual Stete in its turn stauds on its
own feet, and, except in extremity, relies upon
the National government for nothing. “1It is
the creation of its own inhabitants: They have
given it its constitution. They administer its
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government. It goes on its own way, touching
the National government at but few points.
Tiat the two should touch at the fewest possible
points was the intent of those who framed the
Federal Constitution, for theysaw that the less
contact, the less danger of collision. Their aim was
to keep the two mechanisms as distinct and
independent of each other as was compatible
with the still higher need of subordinating for
national purposes, the State to the Central
government.”

The subjects on which Congress and the State
Legislatures possess concurrent
power in legislation make some
of the few points of contact
between the two authorities. 1f Congress, acting
within its constitutional powers passes an Act
which conflicts with an existing State statute, the
latter gives way and the Federal Act becomes
the only law. The power of Congress to pass
laws of this kind is not exclusive of the power of

Concurrent  Le-
gislative Power.

States to pass them also : and, whereas Federal’

here supersedes State law, the operation of a Btgte
law is only suspended by the enactment of a
Federal law, and, if and when the Federal statute
is repealed, the State law becomes valid once
more and requires no re-enactment.
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The Federal Government and the States possess
Subjects of con- concurrent powers to legislate
current legislation.  upou :

(1) Baukruptey ;

(2) The times, places, and manner of holding
clections for members of Congress, t.c.,
Senates and Represeutativcs ; but not
the electoral qualifications of the clectors
themselves ;

(3) Pilotage and Ports;

(4) Taxation,  but so that neither Congress
nor a State shall tax exports from any
State, and so that neither any State shal!,
except with the consent of Congress,
tax any corporation or other agency
created for Federal purposes or any act
done under Federal authority, nor the
National Government taxany State or

its agency or property.”’

. . . . o o
:* () Judicial powers, e.g., where a case may

. be taken either 1n a Federal or in a

' State court.
N. B.—In all cases of (1), (2) and (3) above, -Staw
law gives way to Federal law, or operates only in the

" abeenoce of it.



74 . SEVEN REPRESENTATIVE

The actual working of the system of concurr-
[ _ency described in the tv;:
ustrason 3% foregoing paragraphs can
Bankrupicy laws. showgn l?riegymiir &e case of
the power of the United States Congress * to
establish............ uniform laws on the subject
of bankruptcy throughout the United States.”
Congress exercised this power and passed uniform
Bankruptcy Acts for the whole Union which
automatically superseded any existing State
statute on the subject. At a later date these
laws were repealed and the local legislation
returned to life again, though not without a crop
of cases in which the Supreme Court had toin-
terpret the meaning of the Coustitution for
Awerican banks and bankrupte (see Sturgesv.
Crowninshield, 4 Wheat. 122, 196 : and Butler

v. Gorely, 146 U. 8. 303, etc.).
The limitation of a State’s power of taxation in
Limitations on
t}’:edm ,osj an |[sce (;) above] is the, result ¥
sndivi tate to not of any explicityprovigion
I‘?g:r“" on the i the Coustilt)ution.?) b%?of
al  domain : .
the docirine of bhe judgment handed down
“ implied powers*. by Chief Justice Marshall in
the case of M’Culloch v. the

respect of Kederal agencies. g

o FEDERAL CONSTITUTIONS. 4]
State of Maryland (4 Wheat. 316) wherein the
doctrine of *‘ implied powers " was propounded.
Congress in 1791, as we have seen (page 10),
established the Bank of the United States,in the
face of violent opposition from certain sections
of the States. Under its charter, the Bank was
entitled to operate throughout the Union by
means of branches ; and it had vpened a branch
in Marvland. The Maryviand legislature, acting
on the assumption, or what one American au-

‘thority hascalled the ““ pretence ” of co-ordinate

sovereigntv, passed an act imposing a tax on
the circalation of al} Banks operating within the
State of Maryland and chartered otherwise than
by the authority of the State. The Bank of the
United States resisted the demand of the State of
Marvland for pavment of the tax and the sub-
sequent imposition of the penaltvy for non-
payment. The state thereupon sued the Bank
to recover in debt the tax and the penalty.
The Maryland courts upheld the law and ordered
the Bank to pav; whereupon the Bank appealed

fo tho-ﬁupreme Court of the United States.
-

" The facts of the case were not in doubt.
Maryland had deliberately carried the losing
battle of States rights from Congress, which has
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granted the Banks' charter, to its own legislature
where it saw an opportunity to hamper, if not
hamstring, the Federal authoritv. The tax
imposed was so heavy as obviously to be designed
to force the Bank to close its doors, and thus
indirectlv to show that any individual State
could defeat the will of Congress by a local
enactment. The pivot of the case was the original
charter of the Bank. Did Congress or did
Congress not exceed its constitutional powers in
granting the charter? Chief Justice Marshall,
supported by the unanimous opinion of the
Supreme Court, held that the Charter was within
the constitutional powers of Congress. In an
argument which has become one of the leading
cases in American constitutional law, he declared
that since Congress has the power to lay and
collect taxes, etc., etc., to horrow money on the
credit of the United States, to pay the debts of
and to provide for...... the general welfare of
the United States; to regulate commerce

among the several States” ; and moreover since ™
Congreis is further empowered * to make il lawa”

which shall be necessary and proper for carrying
into execution the foregoing pox:vers," it could
obviously in the exercise of these powers establish
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its agencies 0
fiscal system and select its own
zpeii:e it}.' Now a Bank 12 propt:r . :gi::%y;c ta(;
t the powers of a Governmen in |
c?)lﬁz vo‘;n'd sli)nce it ijs a means appropriate i}nd
pla.in)] v ad;pted to, and not inconsistent with,
It)he le)tter and the spirit of the .Constxt_utlon‘, Con- ‘
ess was within its constitutional discretion 1D
g\artrering the United States Bank. Hefrgm ;:3
the first procismation of the doctrine of IMP
owers, which has had a profc?und influence ggloz;
constit{xtional development ;:;,d Ameni(;;.m edia:e
'8 ) an
Justice Marshall's judgment al
e;:clt upon American public opinion. H::ixdeg
down at a time when the authority of the Feder

Government was by no means gecure, it greatly

 strengthened the bands of the Federalists and

:ded a remarkable object-lesson 1n the doc-
E:S)Velsd :glich Hamilton and his coadjutors hadf p:l(:;
ounded. Indeed, one x.nodeu.l'student % the
Constitution says :—* This decision more ﬁedwth
aj}y than any other single decision establis d t:
Pederal Government, put an end to tgfat t,:he
‘Rights opinions, then too _prevalen:,],  the
States could thwart a:nd cripple, under pre e
of co-ordinate soverf;lgnty, the sovereign powe
of the United States.
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The foregoi }

exhaust :l?g‘:l:l? paragraphs™do not pretend to
haush the subject, byt th y present, in sufficient
the Private c'?:'.":uof df:m] for the present purpose.
Constitution in the picture of the American
with some pow operation on its legislative side
with otherg ( ers, exclusively allotted to Connrf‘s«,
longing b tha very lagge part of the \\'ll()l(; bet
to the Stgte; "’3"'?“ tion of residuary sovererunty
lative jurisdi and with still a third part of legis-
pass %0 'the lclm-n shared by both. Before “we
e Tolerat and Stute. e ey e
moment . - we may pause for a
seldom co:;rf)zts‘der the dilemma \\'hilch here not
dual citizen of s the private citizen. The indivi-
e e ate of Rhodo Liaud, o wtave
whicd has mote than once carried particularisi
have at times e: m:dmurq"c" and whose inhabitants
selves.* is al rned a stiff-necked name for them-
J also a citizen of the United Staks.

* This singular little commony :

2 common K .
1085 s Tl e tan s f Ay o A
the most at‘:un:::“n States that which hisorf‘:.:i ;,?d
and which best oo t0 tho republios of antiquity, &

y & philosophic historian ave its annals treated of
: ., . Thee o
((i:lgn:l:;ltcl;.w brmg the other Sumx::,nf:,o: her disorders
ution which she was herself the ]”;: tt,h“ Foders!
acoeft.
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¥ 4
Providence® an&ington‘l' alike have the right
to command their obedience ; but where thesc two
authoritics disagrce who is to compose the differ-
ence and to point the Citizen to the path of
correct conduct ? The Supreme Court, in the last
resort, will do all these things, but long kefore
the Supreme Court has laid down- the frontier
between conflicting allegiances, the citizen himself
will have to find his ownt rule of conduct. And if
the citizen should hapren to hold public office,
he may find that his dilemma leads him to the
courts of justice and even. in extreme Cases, to

gaol.
- Among many cases which appear in the judicial

[lustration : The records of America t0 illustrate
Ordinance of San this dilemms, Lord Fryce re-
Francisco  (1876) lates ore which 1 give here.
and the (hinaman’s  The city of San Francisco, act-
pighail. ing under & Californian Statute,
passed, in 1876 * an ordinance directing thet
# egery male imprisoned 10 the county gaol should
¢ immediately on his arrival have his hair clipped

to a uniform length of one inch from the scalp.’
- B

*% The reference here is to the c3} ital of P:hode Island,

of course !
+ Wauhington here is the city, not the man.
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The sheriff, having, under ihiﬁordimnce cut off
the queue of a Chinese prisoner, Ho' Ahkow, was
sued for damages by the prisoner, and the court,
holding that the ordinance bhad been passed with
a special view to the injury of the Chinese, who
consider the preservation of their queue a matter
of religion as well as . of honour, and that it
operated unequally and oppressively upon them,
in contravention of the fourteenth amendment
to the Constitution of the United States. declared
the ordinance invalid, and gave judgment against
the sheriff.”

* The safe rule for the private citizen may be
thus expressed : ‘ Ascertain whether the Federal
The Safe Rule law is constitutional (i.e., such
* for the Private Citi- a8 Congress has power to pass).
2en. If it is, conform your conduct
to it at all hazards. If it is not, disregard it,
and obey the law of your State.” This may seem
hard on the private citizen. How shall he settle
for himsclf such a delicate point of law as whethgr »
Congress had power to pass a particular statute,
seeing that the question may be doubtful and not
have come before the courts 2 But-in practice
little inconvenience arises, for Congress and the
State legislatures have learnt to keep within their

FEDERAL CONSTITUTIONS. ~ 8}

respective spheres;-and the questions that arise
between them are seldom such as need disturb an
ordinary man.

“ The same remarks apply to conflicts between
the commands of executive officers of the National
Conflicts between BOVETRIOEDC OD the one hand,
‘recutive Officers. 30 those of State officials on
the other. If the national
officer is acting within his constitutional powers,
he is entitled to be obeyed in preference to &
State official, and conversely, if the State official
is within his powers, and the national officer act-
ing in excess of those which the Federal Con-
stitution confers, the State official is to be
obeyed.”

“ The limits of judicial power are more difficult
of definition. Kvery citizen can sue and be sued
The Jurisdiction OF indicted both in the courts
of Federal and State of his State and in the Federa}
Courts of Law. courts, b t in some classes of
#C the former, in others the latter, is the proper
tribunal, while in many it is left to the choice
of the parties before which tribunal they will
proceed. .Sometimes a plaintiff who has brought
hie action in a State court finds when the case
has gone a certain length that a point of Federal
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iaw turns up which entitles either himself or the
defendant to transfer it to a Federal court, or to
appeal to such a court should the decision have
gone against the dpplicability of the Federal law.
Suits are thus constantly transferred from State
courts to Federal courts, but no one can ever
reve:se the process and carry a suit from a Fede-
ral court to a State court. Within its proper
sphere of pure State law,—and of course the great
bulk of the cases turn on pure State law,—there
is no appeal from a State court to a Federal court;
and though the point of law on which the case
turns may be one which has arisen and been
decided in the Supreme court of the Union, a
State judge, ina State case, is not bound to regard
that decision. It has only a moral weight, such as
might be given to the decision of an English court,

and where the question is one of State law,

whether common law or statute law, in which
State courts have decided one way and a
Federsl court the other way, the State judge
ought to follow his own courts. So far does this-
go, that a Federal court, in admxmstermg State
law, ought to reverse its own previous decision
rather than depart from the view which the

highest State has taken. All this seems

extremely complex. 1 can only say that it is
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less troublesome in practice than could have been
expected, because American lawyers are accustom-
ed to the intricacies of their aystem.”

Now, above and beyond the constitutional bear-
ing of these considerations, whether legislative,
State Legilatures executive or judicial, there is
X a moral question arising from

lose public respect. the estegm or disesti%m in
which the citizen holds the legislative authority.
Respect for law is natural to-a law-abiding people
which the Americans are, on the whole, but it
does not and will not survive' either repeated
conflicts between the lawmaking bodies, acting
with concurrent powers, or still less.an excess of
social legislation. The makers of the American
Comtltutnon foreseeing the weakening effect of
conflict on both sides, deliberately laid out their-
respective fields of operation as well separated as
possible ; but in leaving the large residue of
sovereignty to the individual States they gave
the State legislatures so wide a scope that
its very largeness has proved a temptation
which some of them have not resisted. It has
been said of the United States that, while the
citizens of the individual States are tenacious of
their State’s Rights, they aff contemptuous of
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-3;0!:21;7112;!;;11;}(')1318(;; toc exercise them. Con-
el b he Congress of the United
illuﬁ n::.hxgher esteem. I remember wellmthe
g 1(1)1rg remark of & young politician in the

egon, whose contempt for * Prohibi-

tion ™
as a State enactment was practically dis-

laved in his- -

ﬁev}:-d li:eg:if,)?sse_smon ?f a private still. “I've

by State Ia , said he, *“ the prohibition of liquor
w : but when Uncle Sam (meaningq the

Federal Go
down !” vernment) gets on the job, I close

N .

iradion, tand o develop fesodom i Toglative

:ﬁgt:l:men.t at the cost of respect (;:' ::wlfgmll?u:i’

the & me irresponsibility in the use of th: I:W-

coun;g power may perhaps be predicted of any

co the);rl; which the legislators lack experienc
of government and the makingli)f l:wse

o TZE Coxluuoxwmvrn OF AUSTRALIA

e Australian Constituti i

by the Commonwealth ;futz?x:tr;?: ;scttab(l;s‘.)}:::l

bk.. C;,‘w ed;;d“éolu and is fqgnded on the af'l'ee2

e Fader om- :xtxlent‘l"emwd in the preu:nble

New South Wal ' a\:" 'v\themas the people of

oo es, Victoria, South Australi
and, and Tasmania, humbly re]y?n;a :)a,

n
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tne blessing of AlmightV God, have agreed to
unite in one indissoluble Federal' Commonwealth
under the Crown of the United Kingdom of Grzat
Britain and Ireland, and under the Constitution
hereby established : » Though legal sovereignty
still vests in the Crown and the Imperial Parlia-

ment, what we may csll (a little more loosely)
People of the

political sovereignty resides in the .
Commonwealth ; and they have united together,

for all time, 1n one indissoluble federal state.

The executive authority of the Commonwealth

is vested in the Crown, but is exercisable by the -

Governor General as the representative of the

Executive Power Crown and extends to the execu-
of the Common- tion and maintenance of this
wealth. constitution, and of the laws of
the Commonweslth. Itis in some respects wider
than the executive BCOPe of the United States
Government, narrower than the Canadian and
much narrower than the South African or the
German Repubiic. It approximates 0 the British
in its close relation to the legislature, but the
practice of federalism leads the Supreme Court
to find in the United States more than elsewhere
the reservoir of precedents for its judgments OB
the constitutional status of the Commonwealth

and of tne Australian States.
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Now, the Federal Executive r, whi
ra.tel:i t‘1°§°‘ib‘%d in Chapter Tw<l: or:;wtl;;ew::xl:tr:‘iinn
Un?:ed g:;ft:, 18 not a scparsted funection like the
nited % Government. Section 6] of Chap-
r oes indeed vest the executive power gf
] ”I;edcral Ezecutive the Commonweslth in the Gov-
and togehg”hlher ture ernor General acting for the
. Crown and thys gives him an

apparently independent, statys - .
vides for his advisers thug - ¢ 1" 62 Pro-

There shall be a Federal Executive Council
to advise the Governor-General in the
government of the Commonwealth. and
the members of the Council shail be
chosen and summoned by the Governor
General and sworn ag Executive Council-

lors, and i i
plzzsuz::" shall hold office during his

Section 63 declares that ;.

The. provisions of this Constitution refer-
rng to the Governor-Generat o
Couneil shal® be :OnRtrued as referrin
to the Governor-Genera} acting witlE:
(tjhe a@vlce of the Federal Executiy

ouncil.” e
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The critical part of all thesc sections is the last
paragraph of sectign 64, for by it the Australian
Ministry is place?;u the Australian Parliament.
.and neither the Governor General nor the Gover-
nor General in Council can move far or live
long without the assent of Partiament. Whether
this 1s entirely appropriate to a federal state is
perhaps open to doubt, but Australia in seeking
from the Imperial Parliament a Constitution of
her own naturally followed the example of West-
minster, though in some respects showing that
she was aware of the value ‘ot American prece-
dents. The close association of the executive
and legislative powers makes the character of the
legislative functions of the Commonweaith even
more important in Australia than they are in
America : and, conversely, the executive govern-
ment progressively tends to lose jts unfettered
discretion even in those matters explicitly assigned
to it. by the Constitution. .

The scope of these matters is defined by parts

What the Gover- orthe whole of twelve sections

nor General maydo. of the Act. The Governor
General

(1) may appoint. the times for the holding

the sessions of Parliament (section B):
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(2
) may prorogue Parliament (section b) ;

3) may diss
ay clssolve th
tives (section 5; ;Hom of Representa-

(4) sh -
inﬂr:l:t:(fly ttho t}}:e Governor of a State
. e .
in the Senate (se:tl;f,’;‘f,’;‘)g,"f a vacancy

( )

appropriati
(se t'l ation  of revenue
ction 5(;) ; or money

(6) may di
of d (i{m:}?:::ezl: Senate and the House
(section 57) ; tives  simultancously
(T) may convent
nvene a joi iy
be loint sittin
r8 of both Houses (sectiongs-;))f. mem=

(8) m i

p:g'p :;sgnlt 1'n the Queen’s name to
Proposec. aw, or withhold assent .
et e law for the Queens pl -~
ion 58) ; ) o peastre

. (9) ma ‘
meyntrsecigmmend to Parliament amend
proposed laws (sectionﬁf)S;‘l'l -
H

(10) may exerci
: cise, as the Q ’
t ueen
l:")t’, the lexecutiVe powers ’fepresenta-
nwealth (section €1) ; of the Com-

&
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(11) shall choose and summon members of
the Federal Executive Council, and
may dismiss them (section 62) ;

t officers to administer
y dismiss

(12) may appoin
f State, and ma

departments 0
them (section 64) ;

nce of Parliamentary
offices shall be

{13) may, in the abse
(section 65) 5

provision, direct what
held by Ministers of State

ve has the

(14) as the Queen’s representati
naval and

command-in-chief of the
military forces (section 68);

s when certain depart-

(15) may proclaim dat
rred to the Com-

ments shall be transfe
monwealth (section 69) ;

{16) may, “in respect of matters which, under

this Constitution, pass t0 the Executive
the Commonwealth,”

nd functions which at

f the Commonwealth
r of a colony

Government of
exercise all powers &
the establishment o
are vested in the Governo

(section 70)3



% SEVEN REPRESENTATIVB

The statutory
W"MMQGOW in Coy

General
may do,

the Governor General

ncil are contained in
sections thus :—

The Governor General in Council

(1) may jssue writs for general elections of the
House of Representatives (section 32);

(2) may issue writs for elections to fil va-
cancies in the Houge of Representa-
tives (section 33) ;

(3) may establish departments of State (sec-
tion G4) ; ‘

(4) may appoint and
except Ministers of

(5) may exercigse, *
which under this
the Executive Go
monwealth,”
which at the

remove all officers
State (section 67) ;

in respect of matters
Constitution pass to
vernment of the Com-
all powers and functions
establishment of the ('om.-
e vested in the Governor
ith the advice of his Ex-
I (section 70);

of a colony w
ecutive Coungj

»

of
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om 72) :
other Federal Courts (sectno::o':h) =
on addresses from oth ot and
oo ‘e Justices of the High i
1‘)(;!1(1):!\1; Federal Courts (section l :r )
( ederal Trea-
mone e thz Inzntil the first
(section 83)

draw
@ n;::fy and expend the sa:t\
meeting of the Parhame B e
) i bers of the 1nter
appoint men} :
® n(l‘;):nnl:i‘;sion (section 103) ©

Houses,

from both

(10) may. : i x:dex(xilli)e:rs:s of the InterState
remov

Commission (gection 103).

e, 8
] overnment, ..,
The practice o respznrs;g:ntg belonging.ltlo, ?n(;
‘ - B i n the will ol,
Effect of ,R,;.e:ﬁ?.::n depending u]p:;ted e,
ble ~ Qovern these popularly e d e ers
e ds to reduce all t ver
toac t’enlndeed, Quick and Garran,

han
to a common term. of tle Austra

in theit Annotated C".’""'“"wi): 1901, before the

Commaonwealth - (publls{led ull operation) declar-
ituti had come into full ope Constitution

Constitution bolet.  therefore, in this

ed that ‘ whilst,
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some executive powers are, in technical phraseo-
logy, and in accordance with venerable custom,
vested in the (overnor-General, and others in
the Governor-General in Council, they are all
substantially in pari maleria, on the same footing,
and, in the ultimate resort, can only be exercised
according to the will of the people ”. One of the
two authors, Sir Robert Quick, writing in 1919
(*“ Legislative Pmeers of the Commonmwealth and
tie States of Australia”) said ‘‘ the historyv of
the Commonwealth shows that the Representative
of the King in Australia has not alwavs been a
passive instrument in the hands of Ministers
defeated in Parliament advising a dissolution.
There have been, altogether, three decisive
ministerial defeats in the House of Representa-
tives, followed in each instance by the defeated
Prime Minister applying to the Governor-General
for the dissolution of Parliament and as many
refusals to grant the same.” The Governor-
General has therefore not been reduced alto-
gether to a cipher; but it remains true, none
the less, that the Federal Legislature, in. virtue
of its control of the Australian Ministry, tends to
become a factor more important than the ex-
ecutive in the working of Australian federalism.

.
FEDERAL CONSTITUTIONS. Sg

As we have seen, the power of the executive

The Federal Ez. BOVErRIent “extends to the
coutive’s obligation ©Xecution and maintenance of
to preserve peace, this Constitution, and of the
order and good gov- laws of the Commonwealth,”
ernment {8 more hyt the obligation to maintain
ar leit than expli-  « ponce, order and good govern-

) ment ’—a comprehensive duty
usually explicitly laid apon a government as
such—is more implicit than explicit. For in-
stance, the power to deal, by force if necessary,
with a recalcitrant State, might conceivably be
exercised by the Federal Government, by im-
pljcation under section 61, quoted above, but
appears to belong more truly to that Government
in virtue of sub-section (xxxix) of section 51
which empowers the Australian Parliament to
make laws with respect to ‘‘ matters incidental
to the execution of any power vested by this
Constitution in the Parliament or in either House
thereof, or in the Government of the Common-
wealth, or in the Federal Judicature, or in any
department or officer of the Commonwealth.”
The Australian Constitution having been design-
ed to establish responsible parliamentary gov-
ernment, it would appear that the Federal Gov-
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ernment would, in the case contemplated, seek
its authority rather in an emergency federal law
than in its own implicit powers.
The powers of the Australian Parliament are
Powers of the therefore of the first import;
. arlia. 3Nce in the study of the federa
;::::.ralmn Cartia- system of the Cﬁmmonwealth.
The grant of them is designed
on the American plan. The Commonwealth of
Australia Constitution Act, 1900, declares in
section 9, Chapter I, Part I »sub-section (z), that :—
“ the legislative power of the Common-
wealth shall be vested in a Federal
Parliament. ... .. ?
but this power is defined by the provisions of
Chapter I, Part V,which limits the scope of the
Federal Parliamentto39subjects, with the addi-
tion of such matter as the site of the Federal
Capital. Moreover, Chapter V, sub-seetions 106
and 107, defines stil] further this limitation in thke
following words ;—

*“106. The Constitution of each State of the
Cqmmonwe_alth shall, subject to this Con-
stitution, continue a8 at the establish-
ment of the. Commonwealth or gs gt the
admission or establishmer t of the Stote.

¥ ]
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LW
case may be. until altered o ac-
T
:(s)rttil;zce with );he Constitution of the

State. . t of &
owsr of the Parliamen
State, shall, unless 1t 18 -bythel Parlia-
stitution exclusively vested it ﬁthdram
ment of the Commonwealth orte continue
from the Parliament of the St]? ‘Common-
as at the establishmert of t -e,. or estab-
wealth, or as at the admissio may be.”
liskmenrt of the St,ate., as the cas‘:he residue *
The effect of these provisions is to lea_‘;;’ rest in_the
of power—as far asit does ot sti 1 the hainds
Crowp and the Imperial P&!‘ll&mept'—};aln Common-
of the States composing the Austra
wealth, < oeion of the
Part V Chapter I of the Constitutiod p

. lanse 9 O
Commonwealth, which compos;goc:.ssigns to
Subjects of the Act of 1900,

Australian Federal the Parliament oi’ Al‘::szl('):
legistation. “ the power t0 ma:nt of the
the peace, order, and good go.\ e
Commonwealth with respect o ther countries
(1) Trade and commerce with o
and among the States:

’
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(iafl‘axation; but z0 as to discriminate
" between States or parts of States:

(1) Bounties on the prodiction or export
of goods, but so that such bounties shall
be uniform throughout the Common-
wealth : :

() Borrowing money ob the public credit
of the Commonwealth :

(v) Postal, telegraphic, telephonic, and other
like services :

(») The vaval and military defence of the
Commonwealth and of the several States,
. and the control of the forces to execute

and maintain the laws of the Common-
wealth :

(vis) Lighthouses, lightships, beacops and
buoys :

{vits) Astronomical and meteorological obser-
vations :

(iz) Quarantive :

(z) Fisheries in Australian waters beyond
territorial limits :
. {w) Census and statistics :

PEDERAL CONSTITUTIONS. :} 97
(xii) Currency, coinage, and legal tem:&n km '
(ziii) Banking, other thap Statebe ok t%e'
also State banking extending beyon! he
limits of the State concerned, thg inc
poration of banks. and the 1ssue O
paper money : ‘ .
(ziv) Insurance. other than State insurance ;
also State insurance extending edbt.:yond
the limits of the State copcernec .

.. (xv) Weights and measures :

(@vi) Bills of exchange and promiss Iy DOtes:
gzvti) Bankruptey, and insolvency :
(zviti) Copyrights, petents of inventiors and -
designs, and trade nm}-k.
(vir) Naturalisation and sliens: N
« : n.
(zx) Foreign corporations, and tra.dm. ing or fnal
Ciufzorpo};oations formed withip the h\mws
of the Commouwealth : :
{xri) Marriage : .
(zzii) Divorce and matrimobial causes ;‘:3 the
relation thereto, parental ng}lﬂ- et
custody and guardmmfhlp infiiiits
‘2zits) Tnvalid and old age pensions :
M456HD)
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(zzi%) The service and execution throughout the
Commonwealth of the civil and eriminsl
~ process and the judgments of the courts

of the States :

(x2v) The recognition throughout the Common
wealth of the laws, the public Acts and
records, and judicial proceedings of the
States :

(zzvi) The people of any race, other than the
aboriginal race in any State, for whom
}t is deemed necessary to make special
aws :

(xzviz) Tmmigration and emigration :
(rxvii) The influx of criminals :
(xziz) External affairs :

(zzz) The relations of the Commonwealth with
the islands of the Pacific :

(zzxi) The acquisition of property on just terms
- from any State or person for any pur-
pose In respect of which the Parhament

has power to make laws :

(zax38) The control of railways with respect to

trarsrort for the naval and military pur-
poses of the Commonwealth :

-
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(zzziis) The acquisition, with the consent of a
State, of any railways of the State on
terms arranged between the Common-
wealth and the State : ’

(zzziv) Railway construction and extension in any
= State with the consent of that State :

(zzzv) Conciliation and arbitration for the preven-
tion and settlement of industrial disputes
extending beyond the limits of any one
State :

(z2zvi) Matters in respect of which this Consti-
tution makes provision until the Parlia-
ment otherwise provides : :

(zxzvii) Matters referred to the Parliament of the
Commonwealth by the Parliament or
Parliaments of any State or States, but
80 that the law shall extend only to
States-by whose Parliaments the matter
is referred, or which afterwards adopts
the law :

(z&zxviii) The exercise within the Commonwealth,
at the request or with the concurrence
of the Parliaments of all the States
directly concerned, of any power which
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can at the establishment of this Consti-
tution be exercised only by the Parlia-
ment of the United Kingdom or by the
Federal Council of Australasia

(#xziz) Matters incidental to the execution of any
power vested by this Constitution in the
Parhament or in either House thereof, or
in t.he Government of the Commonwealth,
orin the Federal Judicature, or in any
department or officer of the Common-
wealth.

\_‘ The powers of the Australian States are nowhere
' defined In the Commonw2alth Constitution because
the position assigned to them, like the position of
the individual States in America, is thas of the
holders of the residue of sovereignty, or at least
the sharers of it with the people. The States, re-
cited by name in the Preamble of the Act of 1900,
The Powers of the 8¢ united in one indissoluble
States, Federal Commonwealth and
. thus  form and remain

parts of that Commonwealth; but the origioal
'mpetus to union, as well as the sanction for
it, came from the people and it is by the
] authority of the ‘people alone, and not of the
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* States or of the Commonwealth acting in Parlia-

ment that the Constitution can be amended.

By sections 106 and 107 the Constitution and .

. powers of the State Parliaments existing at the

time of the passing of the Act are explicitly safe-
guarded. The Legislature of each State, popu-
larly called the Parliament, is the creation of the
Constitution of the State and not of the Com-
monwealth Constitution. The States inheriting the
powers of the former colonies are maintained by
the Commonwealth Constitution in their original
structural form, and only relinquish the mini-
mum of powers necessary to equip the Federal
Government with the essential instruments of its
federal duty.
We have seen that the Constitution in Section
51 assigns to the Australian Parliament thirty-nine
subjects of legislation covering a wide area of
Relation between public affairs, and in section 52
Federal and Stats the exclusive power to make laws
Powers, is assigned with res Q-
“ (i) The seat of governmefis -
monwealth, and all “plaged goquire
the Commonwealth $ép.p
(¢¢) Matters relating de
public service th

‘?-’“', AR A ARA:"‘b

waot of the ¥ 7%,
Lof which™is by " -

Ne \ lsssE °
AL \,/%

e
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this Constitution transferred to the Ex-

ecutive Gover
. nment of th .
wealth - e Common

(t44) Other matters declared by this Consti-

tution to be within i
the excl
of the Parliament. usive power

Oft i i

thirtl,leia:}:vl:ty-mne powers, however, of section 51,
only sl rt;) new at the passing of the Act, were
and WE}; icable to the Commonwealth as a whole,
Fodenl P:;;agted by the Constitution to vest in the
the perfe iament becauge they were ecssential to
Longung ¢ ;'ma.nce of certain duties naturally be-
ment, g Th&’SOVerelgn Or a quasi-sovereign govern-
competence of’the Fed:;;l It’;ill::zs;:elxi{ .\‘\'_lthln the

1 . .
(1) B(:)llléltxegl (except bounties on mining for
gold, siver or other metals), a subject

governed by the provisi .
which runs as fol{)ows :si)ns of section 91,

» .. .
.%l:attl;:eu;rgom this Constitution prohibits a
oot mfgrantmg any aid to or bounty
on fro!x:lg or gold, silver,or other metals
both 5 granting, with the consent of
ouses of the Parliament of the
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Commonwealth expressed by resolution,
any aid to or bounty on the production or
export of goods.” ’

(2) Naval and military defence, with respect
to which section 114 explicitly says:—

“ A State shall not, without the consent of
« the Parliament of the Commonwealth,
raise or maintain any naval or military
force, or impose any tax on property of
any kind belonging to the Common-
wealth, nor shall the Commonwealth
impose any tax on property of any kind
belonging to a State.”

(3) Coinage and legal tender.

With these subtractions there remain twenty-
_ Concurrent powers three powers formerly belonging
in legislation. to the States, but now within the
congurrent legislative powers of the Federal and
State Parliaments, subject always to the condition
of section 109, which runs as follows :—

“ When a law of a State is inconsistent with
a law of the Commonwealth, the latter
shall prevail, and the former shall, to the.
extent of the inconsistency, be invalid.”
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These powers are as follows : — .
(1) Astronomical and meteorological obser-
vations ().

(2) Banking. other than State banking ; also
State banking extending beyond the limit
of the State concerned, the incorporation of
banks, and the issue of paper money (zit1).

(3) Bankruptcy and insolvency (zws3).

(4) Bills of exchange and promissory notes (zvi).

(5) Census and statistics (xt).

(6) Copyrights, patents of invengions and
designs, and trade-marks (xriw).

(7) Divorce and matrimonial causes ; and in
relation thereto, parental rights, and the

" custody and guardianship of infants (zzit).

(8) Foreign corporations, and trading or
financial corporations formed within the
Commonwealth (xr). ' °

(9) Immigration and emigration (2.cr27),
(10) Influx of criminals (x.cviir).
{11) Insurance, other than State insurance

also State insurance extending beyond
the limits of the State concerned (riv).

(12) Invalid and old-age pensions (xxiii).
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>(13) Light-heuses, light-ships, beacons and

buoys (vit).

(14) Marriage (21z).

(15) Naturalization and aliens ().

(16) People of any race, other than tﬁ.e
aboriginal race in any State, for whem it
is deemed necessary to make special laws
(zavi).

(17) Postal, telegraphic, telephonic, and other
like services (r).

(18) Quarantine(z’:r).

(19) Railways, control with respect to transport
for naval and military purpoeses of tire
Commonwealth (zzrst). o

(20) Railway construction and extension in
any State with the consent of that State
(xzariv). . o

(21) Taxation ; but so as not to discriminate
between States or parts of States (11).

(22) Trade and commerce with oth.er
countries, and among the States (2):
except that on the imposition of
uniform duties of customs the power
to impose duties of customs and
excise becomes exclusively vested
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in th i
%) e Federal Parliament (section

(23) Weights and measures (rv)

We may
the Fed’;r;’,b};’gf:e t}:mt the Constitution laid uporr
duties of custo er the ‘?bhg&tion to impose uniform
lishment of thmcwnhln two years after the estab-
after, with the ommonwealth, and that there-
the power of P e exception of bounties on mining
oms and of e[:xrl’lament to impose duties of cust:
production or cise and to grant bounties on the
With reference :Xpoi;t ofgoods became exclusive.
Mr. Justice ISaao the operation of section 109,
Employees of A ¢s (in the Federated Saw Mill, etc
ustralasia v. James Moore and ’So;;

Proprietary Limit
baor nctary Limited, (1909) 8 C. L. R., at pago

I b
?eCt;i(:;Ii‘tlo?I';:f the Constitution itself is ex-
g)n thé rme true way to test the argument )
Fedem}l) M ent case 18 to ask whether the
ct would be valid supposing

the State Act were non-existent, If it '

Wo .
e ;&d, fll::n, In case of inconsistency the -
e law, whateyexz it may be, under
what gr power it is enacted, on what-
cr subject, must to the extent of the‘
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inconsistency be invalid. This consti-)
tutional provision is essential to the very,
life of the Commonwealth ; 8 decision
in favour of the respondents on this

point destroys the supremacy of Federali
law, which alone has held the American

union intact, has preserved the character
of the Canadian Dominion, and can uphold
the Australian Constitution.”

The residue of legislative powers left to each State
Residuary Legis- naturally covers such questions
lative Powers. as Agriculture, Banking, Bor-

rowing money on the sole credit of the State,
Charities, Municipal and other Corporations, Civil

and Criminal Courts, Education, Factories, Fish-
eries (excepting questions arising out of territorial
Health

waters), Forests, Friendly Societies, Games,
and Sanitation, Insurance, Intoxicants, Justice;
Land, Licences, Police, Prisons, Railways (in a!
limited sense), Rivers (again under limitations),:

Taxation within certain limits, Trade and Com-

merce within the State, Construction of Public:
Works, and so on. In addition to all these, the
Parliament of a State is entitled not only to
maintain and execute the Constitution of the

State but also to amend it.
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Another provision of the Constitution, section

The Disgiribution 94, following the provision of
of Swrplus Com- uniform duties of customs to be
monweslth Revenve. jmpoged by the Common-
wealth, says :—

‘“ After five years from the imposition of uni-
form duties of customs, the Parliament
may provide, on such basis as it deems
fair, for the monthly payment to the
several States of all surplus revenue of
the Commonwealth.”

This may be taken to show that the authors
of the Constitution, while willing to give large
financial powers, in taxation and in the bor-
rowing of money, to the Federal Government,
did not intend that the Federal Government
should be the sole beneficiary of their exercise.
The operation. however, of this particular pro-
vision has created difficulties : and the Supreme
Caurt has delivered a series of judgments on the
question of the precise limits of legitimate
Federal expenditure which must (or may) be
reached before the ;eckoning of this surplus
begins. I understand, though at the moment
aeeurate information is lacking, that the relations
between the Federal Government and the Btates
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under section 94 are now regulated by an explicit
agreement. Customs and Excise Revenue is
collected by the Commonwealth ard is repaid to
the States to the extent of twentv-five chillings
per head of the population.

We are now in a position to describe with greater
The General De- . fullness the design of the Austr-
sign of the Austr-. glian Constitution. The Austr-
alian  Constitn-  alian Commonwealth is the
tion. . united political community ., es-
tablished by the Imperial Parliament, composed of
the people and the antecedent colonies. converted
since 1900 into States. It is endowed with powers
of self-government which amount to practical |
sovereignty, though in the constitutional and legal|
sense sovereignty proper still resides in the Im-’
perial Parliament. In practice, and particularly
in British practice, from the moment that the
Imperial Parliament recognised the unity and
- iIndivisibility of the Commonwealth and assigned to
the Australian People zome of the highest attri-~
butes of sover. ignty, from that moment the power
of the Imperial Government to restrain Australia
from doing what she wished to do ceased to exist
But the sovereignty passed not to any onc
Australian destination ; for it is now shared between
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the pecple, the State legislatures and the Australian
Parliament. By the assignment of subjects, each
of these parts is kept separate. The Federal Govern-
ment is separate from the State Governments. Their
spheres of action are so marked out as to prevent
each from encroaching upon the other ; and only the
people as a whole can authorise any change in this
distribution. The dual system is thus one of the
essentia] features of the Australian, as of the Ameri-

It dual character, 2™ federal union. *‘It mav be

added,” say the authors of the
Annctated Constitution of the Australiar Common-

wealth, * that the governing powers reserved to the
States are not inferior in origin to the governing |
powers vested in the Federal Government. The
States do not derive their governing powers and
institutions from the Federal Covernmient, in theway -
that municipalities derive their powers from the

Parliament of their country. The State Govern-. *

ments were not established by the Federal Govern-
ment. nor arethev in any way dependant upon
the Federal Government, except by the special
provisions of section 119. The Sta‘es existed aé
colonies prior to the passing of the Federal Consti-
tution, and possessed their own charters of govern-
mecnt, in the shape of the Constitutions granted to
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them by the Imperial Parliament. Those charters
have been confirmed and continued by the Federal
Constitution, not created thereby. Hence, though
the powers reserved to the States are not wide,
general, and national, no badge of inferiority or
subordination can be associated with those powers,
or with the State institutions through which they are
exercised. State powers and State institutions, Fe-
deral powers and Federal institutions, all sprang, ori-
ginally and directly, from the same supreme source—
British sovereignty. The Federal Government and
the State Glovernments are in fact merely different
grantees and trustees of power, acting for and on
behalf of the people of the Commonwealth. Each
of them has to exercise its powers within the limits
and in the manner prescribed by the Constitution ;
each of them has different powers to be used in
different domains for different purposes. The
Constitution 1s the title, the master, and the
guardian of all these various governing agencies.
At the back of the Federal and State Gov-
ernments are the quasi-sovereign people of the
Commonwealth, organized within the Consti-
tution as a guasi-national State: thev can alter ™
the instrument of government, abolishing exist-
ing institutions of government, and substitutinz
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L
uew ones, subject only to its special provisio;m_
and the Imperial supremacy. The States, there-
fore, as governing organizations, are not inferiof
in origin or status to the Federal governing orga-
nizations. Both are equally subject to the law

of the Constitutioh, and equally entitled to its
protection.”

The Australian Constitution is but twenty-five
years old. and has not, therefore, the same wealth
The Commomnenlth (’.f lessons to teach as the Ame-
only twenty-fire years  rican. Asin the case of Ame-
old. rica, it was the threat, and
then the fact, of war, which brought home to the
Australian people as a whole the importance of a
powerful Federal Government. Australia, cons-
cious of a greater degree of isolation from the
rest of the Kmpire than the other Dominions,
and therefore of risks to the integrity of her
territory, early imposed upon her citizens the
duty of military service. This act, more than
any other, established in the mind of Australia
the importance and power of Parliament. \When
the war itsel broke out, and particularly during
its later stages, it was revealed to Australians
that under the power to organise the defence
of Australia the Supreme Court acknowledged
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4 cise
theright of the Fetery ) e the authors
rs an orm \ ore
I:f“:ﬁe Coustﬁelftion itaelf pever dre:.}t:;eg(.mtrl:l e,
the less, on such a vital matter a A
food supply and of prices In times od mergency’
the Australian Cabinet 10 1919 foup | et -
position of such uncertainty that, t::m SR
M. Hughes (then Prime Minister) re bed o
tralia after the Peace Qonfgreuf:e,ress fount. &
e Pubhcazpzl;m(\)‘!:l::mi‘notg demand for
- in motive W  Jor
Exl)lzr:al:;d Federal powers “ to enf.bl'e tl);i D%onzo
monwealth, Parliament and. boxelr: o and
“grapple with the whole questior. I e
the pre\'entive legish.twe' measl\:i:l:; were I alin
direction of decentralisation, ¥ ; gy
it appeared that there was 1o | 0}3:0[. ppe
with the mischief except 1p the direc |wmkhm
monwealth centrelisation and S)ommon
19120:0:1". ozc,';:g(fis;,: the policies of fogt'l c?;)ut;;l all:
in the workingof a Great Britaio ap lm pijen
e Bppe?ﬁeii(;% rf):itn);:overeign,
. o ’
::\::l;h?lf) t:lv;sls?i!:;e lrill:(f“:vhile the discretion of the-

Australian Cabinet was fettesed by the existenso
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of defirite rights to control commerce, etc., within
a State which each of the State Governments ard
Legislatures possessed. Now, under the Copsti-
tution as it stands at presert,* the Commor-
wealth hae power to legislate with respect to
trade and commerce “ with other countries and
among the States.” Briefly expressed, this means
that ““ Continental and external commerce is fede-
ralised. while intra-State commerce—that is, buv-
irg ar.d selling transactions which begin and end
ir the State—are subject exclusively to State
laws.” With the modern organisation of the
manufacture, sale and distribution of food pro-
ducts on a large scale, Australia has found that
in this vital matter power at the centre is the
only effective power. ‘

The Australian Parliament consists of two
Chambers, the House of Representatives and

The Federal Prin- the Senate. The House Of
ciple in the Compo- Representatives is composed
sition of the Auatra-  of ‘‘ members directly chosen
lian Parliament. 1ty the People of the Common-
wealth ”’ (section 24), and is, like the American
House of Representatizes, the popular House

%or to bestrictly acourate, as it stood in 1920, for acon-
rate information is at the moment lacking in India.
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2
representing the nation as a whole. The Senate
58?‘ comp:sid of senators for each State, dn'ecl;:l{vl
chosen by the people of the State, voting, un
the Parliament otherwise provides, as one elector-
ate ”” (Section 7), and is thus the Federal House

resting upon the foundation of State represent-

~ ation.

“The Senatle as framed by the Federal Con-
vention " says Sir John Quick. in “ The Legislative
Powers of the Commonwealth and the States of
Australia ”, ““ was one of the most conspicuous
and certainly the most imporu}nt l(:f ag thet!';e(:?;zl

features of the Coustitution,
emﬂ'&w oj"u tl};; using the word F ederal in the
Federal Principle.  sense of linking together and
uniting a number of co-equal political commu-
nities under a common system of government.
The Senate was designed to be nct merely a
branch of a bicameral Parliament ; ror merely a
second chamber of revision and review r.epresent-
ing the sober second thought of the nation, such
a8 the House of Lords is supposed to bein the
British Constitution; it was intended to beall
that, but something more than that, it was to he
the chamber in which the Australian States,
considered as separate entitiesand corporate parts
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- .
of the Commonwealth were represented. They

were to heso represented for the purpose of .
enabling them to maintain and protect their

constitutional rights agsinst attempted invasions,
and to give them every facility for the advocacy
- of their peculiar and special interests, as well a8
for the ventilation of their grievances. It was
not deemed sufficient that they should have a
Federal High Court to appeal to for the review of
Federal legislation which they might consider to
be in excess of the jurisdiction of the Federal
Parliament. In addition to the legal remedy it
‘was considered advisable that original States,
at least, should be endowed with a parity of
representation in one Chamber of the Parliament
for the purpose of enabling them to effectively
resist, in the legislative stage, proposals threaten-
ing to invade and violate the domain of rights
reserved to the States.”

“ The ideal Senate of the Convention has not

o The Senate been realized ; the Senate has
........ oneof the great  been nne of the great disap-
-disappoiniments - of pointments of federation. In
Jfederation. this case the framers of the
Oonstitution did not build hetier than they
knew. They designed and built acoording to their

.
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to precedents. They c_a[:-v .
pected that the Senate would attract m z:ive
betship all the best and strongest retg csenta

men in Australia to whom the mot;,,. :

“ None for Party, all for the Sta;e e
cipation has not been realized. In ba:c o e
tice the Senate has become & Chxllm r:ies nposed
of members representing pohtlcaHpa e Sopre.
in composition to those (?f the ouxse_:l t Repre-.
sentatives. Instcad of being & (‘ou%chl rinciplé
it has become a party chamber. 1 ethl; inciple
of equality of State representation mS N
was conceded for the pm.tectlon of .tale riga
and not for the ropresentation of pol:::;: Ifmughé
This unexpected development has

about to some extent by _'(;he evolut,gonAOZtrl:i;
- political parties and new political forces'_u} : ll;,f e
which were beyond the ken and ‘mozxpecte 4
framers of the Constitution. It was n?lﬁ;c politics
that political organization and ma.h - po
known as the Caucus system and t g‘:{:na few
voting by party tickets would become Wit " that
years after Federation such 8 perfect sc..\en(fl ())f the
the electors would practicaily be depnd"r:iatea for
right of choosing and nominating Canc® . =
the Benate and that such choice and nomina

lights, and according



118 SEVEN REPRESENTATIVE ¢

would by party organization and party discipline
become the monopoly of a few and that in voting
for candidates for the Senate electors would be
required to vote for bunches of men whose names
are bracketed together in a ticket, thereby ex-
cluding the nomination of desirable candidates
who would not stoop or bow down to party
managers and party organizers. Whatever objec-
tions may be taken to the choice of American
.8enators by the various State Legislatures, anti-
democratic as it is, it has not had the effect
of excluding from the American Sinate, the
_strongest, the most gifted and most eloquent
statesmen in the United Stat.s.”

“It has been proposed that there should be

Suggested reform & Teform in the method of
of election procedure choosing members of the "Aus-
Jor the Senate. tralian Senate by abolishing
the one electorate in each State provided by the
Constitution, section 7. and by substituting
three elgctoaates in each State, cach of the three
electorates returning two Senators retiring by
rotation one every three years. Such a reform
would be within the competence of the Parlia-
ment of the Commonwealth to adopt, as the
present method of voting in one electorate in each
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State is only a temporary one to remain until the
Parliament otherwise provides. Such a change
might possibly be an improvement on the exist~
ing system and would prevent the Senate elections
from being such ascramble as they are at present,
when thousands of eclectors in Australia go to the
poll and vote blindly not knowing anything about
the Senate candidates, for whom they vote ac-
cording to party ticket, whilst thousands of others
vote carelessly and recklessly with absolute
disregard to the names or identity of the candidates

opposite whose names they place the regulation
mark.”

Australian experience points to the necessity

The lesson of Aua- of making the Senate, in a
tralian experience. ~ Federation, as effectively as
possible, the genuine represen-

tative of each and all of the component parts of
the Union. It must be representative not in the
gense of counting heads but avowedly in the sense
of maintaining the corporate union and true
interests of the State as a political and economic
unit distinct from, though forming part of, the
whole Commonwealth, in a manner which cannot
be suddenly influenced by swift, conflicting and
irrelevant movements of political opinion and
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party fortunc. It may be thatin a federal country:
in which the people, despite their federation inte
separate States, are truly homogeneous, both in
race and religion, the failure of the Senate to
djscharge its true federal mission nced bring no
disaster in its train. In any country where such.
Lomogencity docs not exist and where the local
units (be they called Provinces o States) have &

distinctive character and distinctive social interest
of their own. the importance and the federal pur-

pose of the Senate, acting as Second Chamber.

are greatly increased,

('ANADA.

The British North America Act, 1867, set up the
" Canada * federally Dominion of Canada composed
united snlo one Do- of four Provinees, Quebec,
minton Ontario, Nova Scotia, and New
Brunswick, federally united into one Dominion
under the Crown of the United Kingdom of Great
Britain and Ireland, with a Constitution which
the Preamble to the Act describes as *‘ similar in
principle to that of the United Kingdom.” The
Constitution was in principle not similar to that
of the United Kingdom, though in the practice
- of responsible government, with a Cabinet sitting
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1t Parliament, it was in one grand essential an
almost exact copy of British practice. Where it
departed from the British Constitution in prin-
ciple lay in the fact that it wae explicitly created
%o be a federation, and not a unitary state.

The Act (section 9) vests the executive Gov-
with the residue of eornment of Canada in the Queen -
’I"?"’m vested in the and (section 17) declares that

ederal Government. < yhare ghall be one Parliament

for Canada........ ?  Section, 91, moreover,
runs as follows ;—-

* It shall be lawful for the Queen, by and
with the advice and Consent of the Senate
and House of Commons, to make Laws
for the Peace, Order, and good Govern-
ment of Canada, in relation to all Matters
not coming within the Classes of Sub-
jects by this Act assigned exclusively to
the legislatures of the Provinces; and
for greater Certainty, but not so as to
restrict the Generality of the foregoing -
Terms of this Section, it is hereby declared
that (notwithstanding anything in this

Act) the exclusive Legislative Authority
of the Parliament of Canada extends ]
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:::f)gllblfiatters coming within the Classes :
ubjects next hercinafter enumerated.”

The i
¢ important words here are all®matters not

coming within the Classes of Subjects by this

A . .

th(;t il):lgil:cd e.xcluslvel_v to the Legislatures of
es. .... but not 8o as to restrict the '

These words are the consti-

Generality’ ew.u
tutional antithesi

. " es1s of the words *“ herei "
in the American Constitution herein granted

E .
. v?m;:{;:::g,,_ The powers explicitly given
lat Parliamenty zf to ‘the Federal Parliament are
oy recited in section 91. They
nada, ] relate to ;-
;. The Public Debt and Property
T i 1Co
he Regulation of Trade and Commerce.

3. The raisin
: g of Money by any ) i
tem of Taxation. ' Mode or Sy®

. The borrowi
Credit,m“lng of Money on the Public

5. Postal Service.
6. The Census and Statistics.

L)

Militia, Military -
Defence. ary and Naval Service, and

10.
11.

12.
13.
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The fixing of and providing for the

Salaries and Allowances of Civil and
other Officers of the GQovernment of

Canada. )
Beacons, Buoys, Lighthouses, and Sable

Island.

Navigation and Shipping.

Quarantine and the Establishment and
Maintenance of Marine Hospitals.

Sea Coast and Inland Fisheries.

Ferries between 8 Province and any
British or Foreign Country of between

Two Provinces.

. Currency and Coinage.
. Banking, Incorporation of Banks,

and

the Issue of Paper Money.

. Savings Banks.
. Weights and Measures.
_ Bills of Exchange and Promissory Notes.

. Interest.
. Legal Tender.
. Bankruptcy and Insolvency.



14 . SRVEN REPRESENTATIVE

22. Patents of Invention and Discovery.
23. Copyrights. -
24.

Indians, and Lands reserved for tke
Indians.

25. Naturalization and Aliens,
26. Marriage and Divorce.

27. The Criminal Law, except the Constitu-
tion of Courts of (‘riminal Jursdiction,
but including the Procedure in (‘riminal
Matters. .
The Katablishment, Maintenance, and
Management of Penitentiaries.
Such Classes of Subjects as are expressly
excepted in the Enumeration of the
Classes of Subjects by this Act assigned

exclusively to the Legislatures of the
Provinces.

28,

29,

And any Matter coming within any of the Classes of
Subjects enumerated in this Section shall not be
deemed to come within the Class of Matters of
a local or private Nature comprised in the Enu-
meration of the Classes of Subjects by this Act

assigned exclusively to the Legislatures of the
Provinces.”

ok
&
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Section 92 limits the exclu-
“z"bg::'.:fc ‘:;’dl‘: sive powers of the Provincial
gislation. . Legislatures of the Canadian
. . Provinces to the following sub-
lects ;—

“1. The Amendment from Time to Time,
notwithstanding anything in this Act, of
the Constitution of the Province, except
as regards the Office of Lieutenant--
Governor,

2. Direct Taxation within the Province in
order to the raising of a Revenue for-
Provincial Purposes.

3. The borrowing of Money on the sole Credit
of the Province.

4. The Estublishment and Tenure of Provin.
cial Officer and the Appointment and
Payment of Provincial Officers.

5. The Management and Sale of the Public
Lands belonging to the Province and of

" the Timber and Wood thereon.
6. The Establishment, Maintenance, and:

Management of Public Reformatory
Prisona in and for the Prqvince.
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. 7. The Establish
» shment, Mainten
Chativien, and pospitals, angi'lu::j
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o ail):liali: Telegraphs and other
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ovince, are before or after
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general Advantage of Canada or for
the Advantage of Two or more of

the Provinces.

11. The Incorporation ©
Provincial Objects.

12. The Solemnization of N
Province.

13. Property an
vince.

14. The Administration of Justice in the
Province, including the Constitution,
Maintenance, and Organization of Pro-
vincial Courts, both of Civil and of

Jiction, and including Pro-

Criminal Juris
+ cedure in Civil Matters in those Courts.
hment by Fine,

15. The Imposition of Punis
Penaltv. or Imprisonment for enforcing

anv Law of the Province made in rela-

tion to any Matter coming within any of

the Classes of Subjects enumerated in

this Section.

16. Generally all

or private N

The relation between
and a Canadian Province

f Companies with

farriage in the

d Civil Rights in the Pro-

Matters of a merely local
ature in the Provinee .

the Federal Government
is thus that of superior



198
\ BB'VEIS REPRESENTATIVE

and subordi .
e, e o e
iame overnment & .
over néa};zsszss together an all-pervading a:tiol:'iatry
Aroricn Aot except where the British North
the 'Prov;ncesasSIsgm the subjects of section 92 to
but successiv. _Buch is the theory of the matter
mittee have :e Jl::dgments of the Judicial Com-
the Provincm}? d to raise the importance of
prstation of the te comparatively generous inter-
tion 92 quo te(;eai::ms of sub-section (16) of sec-
is a feasible loonh ;’e. In this sub-section there
i No doubg t‘}; e for interpretations of this
vogatives cannot b e expansion of provincial pre-
ertravagant 0 ecarrlgd far even by the most
but i ooy nlntterpreta’cmn of the sub-section;
of Pl‘Ohibition"'it tle:m as the conflicts arising out
tive or adm: 1t has been shown that the legisla-
hve tal n}.f;tratwe action of a Province may
Dominon o wider effect upon the policy of the
the Troe -‘ll ?’ whole than was ever intended by
o CanaI:ia :'henag::m::t' }(‘)r indeed by the people
liament for the creitio:goftttl:lee B‘:):l}:?;:(t){] of Far

The Domini
on and the Provi
curren . 8 " ¢ Tovinces pPoOSsesns -
e t P;?“ ers in legislation over Agr]i)cultug cond
gration in the following manner : i
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95. In each Province the Legislature may make
p laws in relation to Agriculture
e e the Provinee 2205 05
. ’ gration into the Province; and
it is hereby declared that the Parliament of Canada
may from time to time make lJaws In relation to
Agriculture in all or any of the Provinces ‘and to
Immigration into all or any of the Provinces ; and
any law of the Legislature of a Province rela-
tive to Agricu\tnre or to Immigration shall have
effect in and for the Province as long and as far
only as it is not repugnant to 8BY Act of the Par-
liament of Canada.
A still more remarkab
if not coneurrenty, in respec
of the Legis'ative power is to
tion 04 which declares =~
94. Notwithstanding anyt

le case of co-operation,
t of certain uses
be found in Sec-

hingin this Act, the
¢ Parliament  of (anada may
oncurrency it : the unifor-
the Laws establish- make provision fo'r he unilor
ing uniformity n mity of all or aD? of the laws
all legislation con- relative to property and civil
cerning  Property Tights in Ontario, Nova Scotia
?;“' OCI"":l Rights and New Brunswick, and of
Seotia ot Nows the procedure of all or any
cotia and New . /
Brunswick, . of the Courts 11 those three
Provinces ; and from and a‘ter

M456HD
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the passing of any Act in that behalf the power
of the Parliament of Canada to make laws in
relation to any matter comprised inany such
Act shall, notwithstanding anything in this Act,
be unrest.nctied ; but any Act of the Parliament of
Canada making provision for such uniformity shall
not have effect in any Province unless and until it
is adopted and enacted as law by the Legislature
thereof.

It is perhaps worth noting that Mr. Justice
The maintenance Clement, Judge of the Supreme
of the line between Court of British Columbia, in
{:;d;:al and - Io::ahel }\is *“ Law of the (anadian
erns 18 ‘onstitution,” after pointing
;f‘:;:“ of federa- oyt that *the exact position
' of the line which is to divide
matters of common concern to the whole feder-
ation from matters of local concern is not of the
essence pf federalism,” says that *‘ the maintenance
of the line, as fixed by the federating agreement
18 of the essence of modern federalism ; at least,
as exhibited in the three great Anglo-Saxon
federations of to-day, the United States of
America, the Commonwealth of Australia, and the
Dominion of Canada.” Now, though in each
case the Constitution professes to draw a well-
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marked line between the two parts of the Federa-
tion, none the less the Courts, and particularly in
each case the Supreme Court, have been con-
tinually exercised over questions of constitutional

interpretation. Phe importance of the duty

thrown upon the Courts in this respect can
hardly be exaggerated. The Canadian Constitu-
tion differs from the standard federal form, in
that it recites both the subjects allotted to the
Fedetal Government and those allotted to the
Provinces. .And, despite the vital words quoted
in italics on page 47, it isprobably this double
recital which has led to conflicting interpretations
not only of particular allotments in the two lists
but also of the very principle upon which the
whole allotment proceeds. Thus, Lord Watson,
in delivering judgment in the Privy Council in
the Liquidator’s Case (1892, A. C. 437 ; 61 L.J.P.
C. 75), said :— :

“The object of the Act (i.e., the British
North America Act which embodies the
Canadian Constitution) was neither to
‘weld the provinces into one, nor to sub-
ordinate provincial governments to &
central authority, but to create a federal
government in which they should a.ll be

A
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represented, entrusted with the exclusive
administration of affairs in which they
had a common interest, each province

retaining its independgnce and autonomy.

That object was accomplished by dis
tributing between the Dominion and the
provinces all powers, executive and legis-
lative, and all public property and
revenues which had previously belonged
to the provinces, so that the Dominion
, Government should be vested with such
of these powers, property, and revenues
as were necessary for the due perform-
ance of its constitutional functions,
and that the remainder should be re-
tained by the provinces for the purposes
of provincial government.” .
And Mr. Justice Clement, continuing the argu-
ment, declares that ‘they (i.e., the Canadian
people) agree to commit themselves to the control
of one common government in relation to such
matters as are agreed upon as of common con-
cern, leaving each Local Government still inde-
pendent and autonomous in all other matters.”
That is precisely and deliberately what the Cana-
diag Constitution does not enact; but the fact
that an experienced Judge of a Canadian Court can
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place this statement on record may reasonably
lead to the entertainment of a doubt whether
the form in which the allotment of powers 18

enacted in the Canadian Constitution is the

best. Further, Mr. Justice Clement points out
that “ the parliament of Canada may deal with
matters which are local or private and as such
within the ordinary scope of section 92 in cases
where such federal legislation is ¢ necessarily inci-
dental’ to the exercise of the powers conferred
upon the parliament of Canada by the enumera-
tive heads of section 91.”

“ Again, the jurisdiction of the Dominion par-
liament under the opening

The Courts a3, < pegce, order, and good govern-
Tnterpreters. ment ’ clause of section 91 has
been held to be ° strictly confined to such matters
a8 are unquestionably of Canadian interest and
importance.” The Courts must accept the heavy
responsibility of deciding this question of fact. In
the Local Prohibition Case (1896, A. C. 348; 65
L. J. P. C. 26), their Lordships of the Privy Council

. speak of being relieved of this responsibility in

reference to the Canada Temperance Ac’t by the
previous decision of the Board in Russell’s Case (7
Appendix Case 829; 51 L. J. P. C.77). No
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Dominion statute has yet been held ultra vires
upon this ground as a colourable invasion ©
the provincial field unless, indeed, the decision of
the Privy Council holding invalid the Dominion
Liquor License Acts, 1883 and 1834 (commonly
called the McCarthy Act, .ce 4 Cart. 342 n.)
was based upon this view; but as no reasons
were ever published, this must remain uncertain.
To what extent the Courts may, in deciding such
a question of fact take judicial notice of condi-
tions, political, social, and industrial, throughout
the Dominion may be a very difficult problem.
It was held in an early case that the onus 18 on
those who assert that a matter in itself local or
provincial does also come within one of the
enumerated classes of section 91 (L'Union St.
Jacques v. Belisle, L. R. 6 P. (. 31, referred to
with approval in Dow v. Black, ib. 272 ; 44 L. J.
P. C. 52); and it may well be argued that the
onus would be still harder to satisfy if it were
sought to have it established. that the matter
was unqucstionably one of Canadian interest
and importance (see Re-Insurance Act, 1910, 48
8. C. R. at p. 307, per Anglin, J.).”

A somewhat different conclusion in the
matter is stated by Mr. Justice Riddell of the
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Supreme Court ~of Ontario in his Columbia

University Lectures entitled “The Canadian

Constitution in Form and in
Mr. Justice  Facs .—* From what has been
Biddelrs views. said, it is manifest that the
Dominion has, in law, full control over
Provincial legislation for a year; and, thgrefqre,
it might be inferred that Provincial legislation
allowed to become law could never be found to
trench upon the field of the Domimion. But
sometimes Acts which do not seem t0 the
Dominion Ministry to be objectionable, even
when petitioned against by parties interested,
and are consequently not disallowed, are after-
wards found objectionable ; sometimes, too, th_e
full effect of a statute has not appeared until
after the lapse of time. Any litigant may set up
the invalidity of a statute, Dominion or Pro-
vincial—and the matter may be of such import-
ance that the Dominion or Provincial authorities
or both may intervene. When the validity of
a statute is brought in question, the Cqurt gxust
decide according to the strict law—nothing 18 of
consequence but the legal power. The B. N. A.
Act is then interpreted in the same way and on
the same principles as the Constitution of thg
United States is interpreted in American Courts.
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A further feature in which the Canadian
Constitution is singular is that of the disallowance

of local Acts. The procedure by which dis- -

allowance is effected is not clearly laid dogn
) in the Constitution, but Mr.
amlzed:;“llf)'”.""?"' Justice Clement, in the book
rovincial ;

Acts. quoted, assumes that, since
the Governor General under

section 90 possesses certain of the prerogatives
of the Crown, including the right of veto and
legislation, and since the form of Canadian govern-
ment 1s that of responsible government, these
powers are exercised in practice by the Canadian
Cabinet. This view, morcover. finds support in
the statement by Mr. Justice Rididell that
‘““ anyone affected by a provincial measure may
petition f{or its di-allowance at Ottawa : in some
cases parties are heard by Counsel. before the
Minister of Justice ”. The most recent case of
such a petition wasthat of John 1. Roherts, the
editor of *“ The Axe, ™" a Montreal weekly, which,
inits issue of October 27, 1922, published an
article saying that the names of two Members
of the Legislature were being coupled with
those' who were arrested for the particularly
shocking murder of a young girl in Quebec in
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1920. *“ The Axe ” declared that it was being
_freely and openly said in Montreal that the
“indolence of the authorities in clearing up the

mystery was due to the fact that these two

}'[embers of the Legislature were supposed to be

implicated. “ The Legislature was then in

Session : the article was called to their attention,

John D. Roberts, the editor of ‘“ The Axe ” and

President of the publishing company, was

arrested and brought before the Legislative

Assembly ; he was questioned and refused to

give the names of the two Members ; the House

* declared him guilty ‘‘of having assailed its

honour and its dignity by slandering twoof its
members in the most odious and atrocious
Manner ; a Bill was passed, nem con, by the

ouse, concurred in by the Legislative Council
and agsented to bv the Lieutenant-Governor,

ecember 29, 1922, to imprison Roberts for one
year in the Common Gaol at Quebec; Roberts
Was taken to the Gaol the same day where he
Temained for more than three months. A writ
of Habeas Corpus was refused by a Judge of
the Superior Court at Quebec and by a Judge of
the Supreme Court of Canada. An application
Was made to the Ministry at Ottawa to annul
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this Act ; but before a decision was arrived at,
Roberts admitted bis errorand he was released, _
April, 1923 ’ “

“I'know no better illustration of the different
connotations of the word “ constitutional *’ than
18 afforded by this case. Throughout Canads
there was much comiaent upon the action of
the Quehee Legislature in passing what was
considered to be in effect ex post facto legislation
to punish a past offence. Such a proceeding was
argued to be unconstitutional in our British sense,
s.¢., a cont.ntion was made that it was contrary =
to the established principles of free government ,
and to British usage in recent years.”

‘““The matter was discussed at a succeeding
General Election in the Province at which the
Government waa sustained ; consequently it
mus§ be considered that the people of that
province did not disapprove—and they- are the
ultimate authority. The Aet, however, was of a0
extraordinary character and it is not likely to be
followed frequently as a precedent.”

’,,.amp,f“‘“l‘!. 1 appeal But observe also th.e
Cof Eduea.t’:o; from influence of local conditions
Provines to Federa] M the provisions of section
Government, 93, which runs as follows :
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“93. In and for each Province the Legislature
may exclusively make laws in relation to education,
subject and according to the following provi-
810N8 ;—

1. Nothingin any such law shall prejudicially
affect any right or privilege with
respect to denominational schools
which any class of persons have by law
in the Province at the Union.

2. All the powers, privileges, and duties at
the Union by law conferred and imposed
in Upper Canada on the separate schools
and school trustees of the Queen’s
Roman Catholic subjects shall be, and
the same are hereby extended to the
dissentient schools of the Queen’s Pro-
testant and Roman Catholic subjects in
Quebec.

3. Where in any Province a system of
separate or dissentient schools exists by
law at the Union or is thereafter
established by the Legislature of the
Province, an appeal shall lie to the
Governor General in Council from any
Act or decision of any Provincial
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authority affecting any right of privilege
of the Protestant or Roman Catholic
minority of the Queen's subjects in
relation to education.

4. In case any such Provincial law as from
time to time seems to the Governor
General in Council requisite for the due
execution of the provisions of this
section is not made, or in case any
decision of the Governor General in
:Council on any appeal under this section
is not duly executed by the proper
Provincial authority in that behalf,
then and in every such case, and as far
only as the circumstances of each case
require, the Parliament of (‘anada may
make remedial laws for the due execution
of the provisions of this section and of
any decision of the Governor General
in Council under this section .”

Here Education is made the subject of special
provision because the French Catholics and the
British Protestanfs feared sectarian injustice in
any province where they were in a minority. We
may note also that communal and sectarian
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* differences have laid their mark on the provisions
governing the Amendment of the Constitution
(see Chapter V).

We have seen above that the Federal Union
of Canada presents certain variations from .the
standard form. In two other res(;i)eqts bb;mdg:

those already described 1
mﬁedz:;tu mfafi:;ng follows a line of ite own.
form : (a) sn the Usually, e.q., Imperial
composition of the Germany, the United States of
Senate, America, Australia, the Second
Chamber is made the Chamber of States Rights.
Election to afederal Second Chamber i§ usually
conducted on a basis different from that designed
for the First Chamber, with the special object of
differentiating between the interests of the nation.
as a whole as represented in the latter and the
corporate economic and political interest of the
States as separate constitutional umnits. The
Canadian Constitution places the personnel of the
Senate entirelv in the choice of the Governor
General. No element of election enters. In the
exercise of the practice of responsible government,
nomination to the Senate by the Governor General
means nomination by the Party in power. The
Canadian Senate, which gradually becomes_the
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handmaid of the Governmens of the day
provid.d the Government remains long enough
in powe:, has little interest for us as a federal
institution. It is perhaps worth noting, before
passing from the subject, that, judged purely
on a federal basis, few if any of the Second
Chambers in Federal Constitutions have fulfilled
the expectations of their founders. The Senate
ot the United States of America is indeed a most
powerful body, not however for the reason for
which its creators attributed growing power to
it, but by reason of the actual powers which it

and the positive executive functions
which it habitually exercises. The longer term
of a Senator’s service, as well as the actual
continuity of the Senate itself, also contribute
largely to the greater repute in which the Senate
is held above the house of Representatives.

The manner in which the Canadian Counstitution
can be amended is dealt with in greater detail

(b) in the amend- 10 Chapter V, hut we may
mend of the Cons- glance at it here as another
titution, feature in which Canada
departs from the standard form. Usually Federal
Constitutions are amended by an elaborate and
deltberate process by which certain proposals for

Pl
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amendment are set in motion l?y the Legislature
or by popular demand otherwise expressedw ﬁi
people, or in some cases toa prescribed
vote of the Local Legislatures. o
communal apprehensions, vou.)ec.l particularly by
the French Catholics, & religious minority in &
position not unlike that of religious mmox;l?lt:s
elsewhere, laid their mark upon t!lmpa;tag ue)
Constitution. There is no power 1t Canada
amend the British North America Act; and evelrly
proposal for amendment must be made in :hie
Imperial Parliament, that is to say, in ths
constitutional provision Canada enjoys & lpb(i)srﬁ
restricted discretion than any other Brti:
Dominion. In fact, of course, the Imperm:
Parliament could enact nothing 1o the way O
Canadian constitutional amendment exce;;t (1):1
the invitation, and with the aseent, of the

Canadian people and Parliament.

SOUTH AFRICA.

jtuti ibed in the

The three constitutions deseri
foregzing pages embody and illustrate th:;e_
rte of a true federalism :—(1)  the

t‘ 3
2?1::1;:1:;; p;; the Constitution; (2) the function:
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South Africa not ot tha Constitution ; (3) the
@ truly federal sate. assignment of functions and
powers to the Central and to the Local Gov-
ernments, each in proportion to the assumed.
‘needs or rights of the interests which the
particular Government represents.

The provisions of the South Africa Act, 1909,
do not carry out these principles and thus the

South  African South African Constitusion,
Parliament is sup- while possessing some federal
reme. features, is not a true federal
Union. In respect of the first of the three
principles enumeratcd above, Parliament, not
the Constitution, is supreme : or at all events,
the supremacy of Parliament is only limited by :
the greater supremacy of the Imperial Parlia-
ment. The Honourable R. H. Brand, who as
Secretary of the Transvaal Delegates to the
South African National Convention of 1908-09
~peaks with peculiar authority , says:—

“Tt is from the principle of the supremacy
of Parliament that flow all the funda-
mental differences betyveen a federal
constitution and a unitary constitution
such as that framed for South Africa.

of the Courts as interpreters '

-~
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i jament is not, it
The South African Parliament .
is t:ue, supreme in the manner in wlncs
the British Parliament 18 supreme,

it i j he limitations
it is subject to the Lum
l:G'ehci‘;‘llxmthe British Constitution 1mposes

i i d further
lonial parliaments, an '
‘éept?:u:::l ('1:1‘1) (;he c‘:;e of certain scctions

of the Constitution its li}f)ilegaryB ‘ﬁow;,;
is quahbed. .
P nlcse ?vithin South Africa

fact and in esﬁul. In the case of the

jtuti macy of
itish Constitution the supreimacy

gzlrtl;:ment has been cal.led by Professor
Dicey ‘the clue to guide the inquirer
through the mazes ofa per]?lex.c? t‘}plfhé

It is no less the ﬁrs:.tp:}(x:znpc o
i Constitution.......-«-
South .ﬁnscf?:th Africa this funda;nentatl
prmmple of the supremacy of Parliamen

‘ : ceted as the
has in three colonies bee: ;;gcrhie"ement of

y ; with the Act, and in the
A:l:f':;}a)a:::;"t! uslra- fourth has b?el]- con-
lia. demned a8 & disast-
But, notwithstanding the hot
ics in Natal, which
stances of that colony

it is all-powe

TOUR,EITOT. 3
opposition of crit
history and circim
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render natural, there is little

;)pgnion in South Africa is ovex('iv(:;:::ltxnt;ll:;f

tyh In favour of the unitary as opposed to
e federal principle. The panegyrics

. which American writers have been accus-

tg:j::;ldtgt{:vmh on the Constitution of the
Conted B tes, and the imitation of that
y ll:;utxon by Canada and Australis,
t};)hr:t‘; ly explain the widespread opinion
that ederalism is a form of government
sought as an end in itself, and not

oz(:: which should be accepted only when
'f?edhmg' be!;ter ca2 be obtained. But
eralism is, after all, a pis aller .a con-
ﬁlqn to human weakness. Alexander
milton saw its dangers and only ac-
quiesced because by no other means was
union polssxble. In Canada Sir John
Ma 0111)& d strongly favoured a legislative
1on, but was obliged to bow to the in-
};i:nse provincialism of Quebec. In Austra-
the narrow patriotism of the different

. states has imposed upon the Federal Gov-

emn}::;l limitations which are generally
aldadmx to be checking that country’s
vance. Federalism mufft be accepted

‘where nothing better can be got, but its

What the evils of disunion were is only woSou Y
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disadvantages are patent. It means divi-
sion of power and consequent irritation
and weakness in the organs of govern-
ment, and it tends to stereotype and limit

the development of a new gountry.

to take advantage O -
ment in favour of 8 closer form of union.

It is remarkable that South Africans
should have su ed where almost .all
other unions have failed, in subordinating
local to national feeling, and that the
people of each colony should have been

dentity of their state,

ready to merge the i y ¢
of whose history and traditions they are

in every case intensely proud, in 8 wider
i hich is still but a name

to them. The truth, a8 has already been
stated, is that bitter experience has taught

them the evils of disunion.”
well

wn to students of

The evils of dis- ‘:fl:ican history. Before the
South African War, throusho?:

rritory now emb

the whole extent of the te .
the South African Union, the total pumber of white
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inhabitants was little more than one million, who
required for the administration of their affairs no
less than four Governments. Inevitably, unity in
policy, whether economic or racial, was lacking and
thelwholp process of government was inefficient,
cumbrofls and expensive. * There were four Parlia-
ments handling identical problems by means of
differing laws ; there were four Courts interpreting
these laws in diverse manners; there were four
Governérs with their accompaniment of Govern-
ment Houses, retinues, and stafis ; there were four
Governments, driven in every sphere of their acti-
vity to recognise the necessity of unity and
promptitude of action and yet failing to achieve
either ; there were four treasuries, cach borrowing
money without regard to the needs of the others;

there were confusing differences in many of the

laws, especially in such watters as patents, marri-

age, inheritance, and naturalisation. A man might

be a British subject in te (‘ape Colony, but not in

the Transvaal. Taken alone, all these elements of

waste and corfusion were a potent argument for
Union.”

The question Lere arises naturally, why include
South Africa in.a review of Federal Constitutions ?

FEDERAL CONSTITUTIONS. - 13

Thé answer is, first of all, M
Africaatallf sent something more than, 8

review of those Constitutions which faithfully port-

. N to deal
ray the federal principle, for 1618 intended

with as many as possible of the varying relation-

ships that have exis from time to time between

Central and Local Governments. The second an

} the history of
even more cogent answer 13 that

ica i of the present
South Africa in the first ten years ¢
centl:ry, not to go further back, presents the mos

j ‘al in our genera-
.t-Jesson available 1n our :
remarkable oW : se forces which make

i 1 tho

tion of the vital strength of - noke
for union in a modern State. Reénarlx:lz!lz _::ss were
the proceedings of the American Conve ons o
which the United States Cofnts}t‘ltut:lcx)‘x:n :r e

1 e s

emerged, the pmceedmgsq 1 ‘ "
and tghe winter of 1608-09 1n South Africa are

} ituti importance or
whit behind them in constitutional Impo

personal eloquence. It isno doubt t;:)l‘(i ttgmlt{ fg':i,
pite their remarkable services .t/os.t’a o,
General Botha, General Sn}uts, Surh arr o
and the other personalities of t :;e e
time were not figures ofr the s8 e
ing stature as George ss,ahmgto?,thers ancer
Hgmilton, Jefferson, and the other fa
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American Constitution. Moreover, it is perhapsa
pity, though essential at the time, that the pro-
ceedings of the South African Conventions were
confidentinal and that therefore some of the most
interesting material in the discussion on federalism
under contemporary conditions is still lacking to us.
Were it fully available, I should have little difficulty
in gleaning from it cogent material wherewith to
justify the appearance of the South African Con-
stitution in these pages. Asit is, we know enough
of the course through which events passed and of
the conflicting opinions which met and eventually
composed themselves in the South African Con-
ventions to realise that nothing but the downright
force of necessity could have persuaded Natal, for
instance, to relinquish her local patriot'sm in order

to form what is practically the unitary State of
South Africa.

As we proceed with the examination of the South
Africa Act, 1909, we shall see that, though unit-
ary, the South African Constitution presents certain
features which are not without their use in the
study of Central and Local Governments.

*“ Whereas it is desirable for the welfare and
future progress of South Africa that the several
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Preamble ® the British Colonies therein Gx:)hould
A be united under one Govern-
?;;g' Africa deh  ent in a legislative union
under the Crown of Great Bri-

tain and Ireland : ‘
And whereas it is expedient to make provision
for the union of the Colonies of the Cape of Good
Hope, Natal, the Transvaal, and the Orange River
Colony on terms and conditions to which they have
agreed by resolution of their respective Parlia-
ments, and to define the executive, legislative,

and judicial powers to be exercised in the govern-
ment of the Union :

And whereas it is expedient to make provision
for the establishment of provinces with powers of
legiclation and administration in local matters
and in such other matter as may be specially re-

served for provincial legislation and administra-
tion:

And whereas it is expedient to provide for the
eventual admission into the Union or transfer to
the Union of such parts of South Africa as are not
originally included therein :

Be it therefore enacted........... eeenane cove

”
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The kernel of this recital lies in the words
L. “ legislative  union’. They
um'ﬁ?mfh occur in the Constitution of
» " ho other British Dominion, nor
in the-American Constitution.
They express at the very outset tl.e fundamental
princip'e on which the South African Constitu-
tion rests, namely, the supremacy of Parliament.
Had the framers of the South Africa Act chosen
to use the words which appear in the Preamble
to the British North America Act, namely “ A
Constitution similar in principle to that of the
United Kingdom,” they would have been much
nearer the truth than the framers of the Canadian
Constitution were in emploving those words to
describe the Constitution of (‘anada.

union.

By section 8, the executive government of the
Union is vestedin the King and administered by
His Majesty in person or by a Governor General
as his representative. Section
14, however, empowers the
Governor General to appoint “ officers not exceed-
ing ten in number to adminigter such departments
.of Stat/e_of the Union as the Governor General
in C_ouncll may establish.” Such officers hold office
during the pleasure of the Governor General and

Executive power.
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shall be members of the Executive Council and the
King’s ministers of State for the Union. Moreover,
these ministers must be members of one or other
House of Parliament. Thus, while section 8 pre-
serves the theoretical sovercignty pf the Crown,
section 14 explicitly establishes parliamentary and
responsible government. )

Very wide powers indecd are given to the Gov-
ernor General or to the Governor General in Coup-

The scope of exe- Cil by section 16 described llln
cutive power in the the rubric In the Act as the
Union. « transfer of executive powers
to Governor General in Council.” The actual
terms of section 16 are as follows :—

‘“ All powers, authorities, and functions whu;h
at the establishment of the Union are 1n
any of the Colonies vested in t_he quernor
or in the Governor in Council, or 10 any
authority of the Colony, ghall, as far as

the same continue in existence and are

g i rcised after the es-
capable of being exe o e vested in

tablishment of the Unio
the Governor General or in the Governor

General in Council, or in the.suthori;y
exercising similar powers under t l(:
Union. as the case may be, except suc
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powers and functions as are by this Aot oz
may by a law of Parliament be vested in
some other authority.”

Section 17 vests the command-in-chief of the
naval and military forces of the Unionin the Fede-
ral Government.

We have seen that South Africa is a legislative
union and th%c_;orollary to the decision announced
The South Afri- in the Preamble is to be found
can Parliament. in the provisions of Chapter IV
of the Constitution, which des-
cribes the composition, character and functions of
the South African Parliament. Section 19 vests
the legislative power of the Union in * the
Parliament of the Union, herein called Parlia-
ment, which shall consist of the King, a Senate,
and a House of Assembly.” The powers of Parlia-
ment are not recited in detail, but section 59
endows it with functions which are little short of
complete sovereignty :—

““59. Parliament shall have full power to
make laws for the peace, order, and good
government of the Union.”

Thus the Union is a unitary State with virtually
all powers vested in the Central Government.
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And, though the analogy cannot be pressed too
far, there is some resemblance between the Con-
stitution of South Africa and the Gow_'e'rnment of
India Act. Let us examine the position of the
South African provinces to see how far this is true.

Chapter V, which deals with the position of .tl:
South African provinces, authorses the appoin
ment of a chief executive officer

The limited powers  },y; the Governor §neral who is
of @ South African 4 od the Administrator of the
oo Province and in whose name all
executive acts relating to provincial gﬁalrs there-
in are done. The Governor Genera! in Council, in
appointing this officer, is held to give prefer_enie
where possible to persons resident 1n the provmtl.‘) .
The salarics of these Administrators are fixed by
Parliament, that is, by the Union, and they arel
removable from office by the Governor Geners
who, in taking action under this power, mus& com;
Municate his reasons by message to both (f)u:;lz
of Parliament. Tho legislative authority o de
Province, it will be observed, is not even consul.te' .

“170. (1) There shallbe a provincial coml:)?l :)1;
each province consisting of the same num rth
members as are elected in the province for the

House of Assembly : Provided that, in any province
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whose representatives in the House of Assembly
shall be less than twenty-five
in number the provincial coun-
cil shall consist of twenty-five
members. '

The constitution
of provincial coun-
esls.

(2) Any person qualified to vote for the election
of members of the provincial council shall be
qualified to be & member of such council.”

“78. (1) Each provincial council shall at its first
meeting after any general election elect from among
Provincial exeon- its members, or o.t,herwise, fan
tive Commitiees. persons to form with the admin-
' istrator, who shall be chairman,
an executive committee for the province. The
members of the executive committee other than the
administrator shall hold office until the election of
their successors in the same manner.

_(2) Such members shall receive such remunera-
tion as the provincial council with the approval of
the Governor General in Council, shall determine.

(3) A member of the provincial council shall
not be disqualified from sitting as & member by

reason of his having been elected as & member of
the executive committee.
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(4) Any casual vacancy arising in the execu-

~ tive committee shall be filled by election by the

Provincial council if then in session or, 1f the
council is not in session, by a person appointed
by the executive committee to hold office tempo-
rarily pending an election by the council.

“80. The executive committee shall on behalf
of the provincial council carry on the adminis-
tration of provincial affairs.
_Powers of provin-  [jpti] the first election of mem-
e Zecutive.com: bers to serve on the executive

Millees. e . .
committee, such administratzon

shall be carried on by the administrator. When-
ever there are rot sufficient members 0( the exe- -
cutive committee to form a quorum according to the
rules of the committee, the administrator shall, as
800D as practicable, convene a meeting of the provin-
cial council for the purpose of electing n}embers to
1 the vacancies, and until such election the ad-

. Ministrator shall carry on the administration of

provincial affairs.”
““81. Subject to the provisions of this Act, all
powers, authorities, .and functions which at the
Transfer of powers establishment of the Ux:zldait:
1o provincial ezecu- in any of the Colonies v
Hve commitiess. or exercised by the Governor or
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the Governor in Council, or any minister of the
~ Colony, shall after such establishment be vested

in the executive committec of the province so far ¢

as such powers, authorities, and functions ye\tl.te
to matters in respect of which the provmcml
council is competent to make ordinances.”

“ 85. Subject to the provisions of this Act and
the assent of the Governor General in Council 88
hereinafter provided, the provincial council may
make ordinances in relation to matters coming
within the following classes of subjects (that1s

| to say) ;

Ly s (¢) Direct taxation with-
°fL;rmo:nh'::;zl com: in the province in order .to
csls. . raise a revenue for provincml

purposes :

(#) The borrowing of money on the sole credit
of the province with the consent of the
Governor General in Council and in
accordance with regulations to be framed
by Parliament :

(ti1) Education, other than higher education,
for a period of five years and thereafter
until Parliament otherwise provides :
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(i) Agriculture to the extent and subject to
the conditions to -be defined by Parlia-

ment : A
(v) The establishment, maintensance, and
management. of hospitals and charitable
institutions : N -

(vi) Municipal institutions, divisional councils,
and other local institutions of a simi-
lar nature : .

(vii) Local works and undertakings within the
province. other than railways and bar-
bours and other such works as extend
bevond the horders of the province, an
subject to the power of Parliament to
declare any worka national \'vork and to
provide for its construction Dy arranges
ment with the provincial council or.other-
wise :

(viii) Roads, outspans, ponts, and bridges, other

than bridges connecting two provinces :

(iz) Markets and pounds : ‘
(z) Fish and game preservation :
(xi) The imposition of punishment by fine

penalty, or imprisonment for enforcing



~

160 SEVEN REPRESENTATIVE

any law or any ordinance of tle pro-
vince made in relation to any matter

coming within any of the classes of sub-

jects enumerated in this section:

(z41) Generally all matters which, in the opinion
of the Governor General in Council, are of
a merely local or private nature in the pro-
vinee :

(¢iif) All other subjects in respect of which
Parliament shall by any law delegate the
power of making ordinances to the pro-
vincial council.”

“ 86. Any ordinance made by a provincial coun-
cil shall haveeffect in and for the province aslong
and as far only as it is not
repugnant to any Act of Par-
liament.” )

Effect of provin-
ctal ordinances.

“ 87. A provincial council may recommend to

Parliament the passing of any law relating to any

iomato matter in respect of which

Pfl“‘;"“"‘h"d“‘ such council is not competent
to make ordinances.”

" 88. Tn regard to any matter which require
to be dealt with by means of a private Act of
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Parliament, the provincial Council of the province
P with to which the matter relates,
matters todeal with 15y gubject to such proce-
dealt m ‘?m': dur}; as shall be laid down
Bill Leqidz:ympr' bv Parliament, take evidence
by means of a Select Commit

tee or otherwise for and against the passing of
such law, and, upon receipt of a report from such
council, together with the evidence upon which it
i8 founded, Parliament may pass such act w'th?,ut
further evidence being taken in support thereof.

“ 90, When a proposed ordinance has been pass-
ed by a provincial Council it shall be presented by
the administrator to the Governor General In
Assent o provin- Council for‘ his as_senté Thiti
ctal Ofdi'nanc:; Governor (:er_xer{al in Counc

' shall declare within one month
from the presentation to him of the proposed ordi- |
Dance that he ussents thereto, or that he vnt!lholds
assent, or that he reserves the propased ordinance
for further consideration. A proposed ordinance
80 rescrved shall not have any force unless and
until, within one year from the day on which it
Wwas presented to the Governor General m Cquncll,
be makes known by proclamation that it has
received hisassent.”

M456HD '
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«92. (1) In each province there shall be an
auditor of accounts to be
appointed by the Governor
General in Council,

Audit of provin-
eial accounts,

(2) Nosuch auditor shall be removed from office
except by the Governor General in Council for
cause assigned, which shall be communicated by
message to both houses of Parliament within one
week after the removal, if Parliament be then
sitting, and, if Parliament be not sitting, then
within one week after the commencement of the
next ensuing session.

(3) Each such auditor shall receive out of
the consolidated Revenue Fund such salary as
the Governor General in Council, with the approval
of Parliament, shall determine.

(4) Each such auditor shall examine and audit
the accounts of the province to which he is assigned
subject to such regulations and orders as may be
framed by the Governor General in Council and
approved by Parliament, and no warrant signed
by the administrator authorizing the issuing of
money shall have .cflect unless countersigned by
such auditor. ”’
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These provisions reveal the thoroughness with
which the four Colonies qf 1908
m,,gﬁh,;“{f:;',,,,"“‘ suppressed their lqcal particular-

' ism and thus contributed to‘make
a powerful Union. The | rovinces as now cqnstltuted
arc in fact bound hand and foot to the chariot wheels
of the Union ; and there is hardly a \'pcal section of
public opinion throughout South Africa \\’hl?h d(:es
not now heartily endorse the fundameqtal principles
of the South Africa Act. Here, as 1o pl:actlca!ly
all other cases, the evils of disunion combl‘ned W-lth
the fear of attack from without and the disruptive
force of racial tension within, both bethween Dut'ch
and English and between white and black, to unite
those who had been far apart.

There are some features in the Constitution whngh
mav be called federal. There 18,
Federal features. ¢ "1 stance, the Supreme Court

set up b - section 95 as follows :—

“ 95. There shall be a Supreme Court of South
Africa consisting of a Chief Justice of
South Africa, the ordinary judges of
appeal, and the other judges of thelgeveral
divisions of the Supreme Court of South
Africa in the provinces.”
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The Supreme Court is a federal institutionin
the sense that it has jurisdiction in jutdlit:irlogis‘
putes between the provinces; but it is not 8
truly federal Supreme Court inasmuch as it does
agt possess the power, enjoyed by the Supreme

urt of the United States, of declaring whether
:h given enactment comes within or without

e four corners of the Constitution. Local
a;x;(‘)vp;eu(;y in judicial administration has been
g)uo; led under section 98 which runs as

””

. %.' (l.) The several supreme courts of the Cape
moxzrm lo:ﬁ (')If Good Hope, "Natal, and the
Frvnerad ol oo ransvaal and the High Court of
00""“”“’. ns the t(} range River Colony shall,
Uni on the establishment of the
o ;;);,mbe(z‘f;zme provincial  division<  of the
retmvctive ))r r'r. of South Africa, within their
over provinces, and <hall each be presided
ver by a judge-president. :

2
Ca(pe)o}‘}(l}eo o(;lmll:[n of the eastern districts of the
the High Co ope, the High Courts Giriqualand
circuitgc ourt;lrtsl?; l]“ ll)twat.ensrim:d. and the several
" , ecome local divisj
Supreme Court of South Africa wntl:l‘r:q:.(l)xtsr‘éipg(lze
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tive areas of their jurisdiction as existing at the
establishment of the Union.

(3) The said provincial and local divisions, refer-
red to in this Act as superior courts, shallin addition
to any original jurigdiction exercised by the corres-
ponding courts of the Colonies at the establishment
of the Union, have jurisdiction in all matters— -

(a) in which the Government of the Union or 4
person suing or beinyt sued on bebalf of
such Government is & party -

(b) in which the validity of any provincial
ordinance shall come into question.

(1) Unless and until Parliament shall otherwise
provide, the said superior courts shall mutatis
mutandis have the same jurisdiction in matters
affecting the validity of clections of members
of the House of Assembly and provincial councils
as the corresponding courts of the Colonies have at
the establishment of the Union in regard to parlia-
mentary elections in such ‘olonies respectively.”

The original constitution of the Senate was

The Semate @ 31d down in section 24, which

ederal fenture SAyS (—
“94 For ten years after the establishment
of the Union the constitution of the Senate shall, in
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. respetft Qf- the original provinces, be as follows : —
(+) Eight senators shall be nominated by the

(%)

((i‘rr(i)v.emlor Geper&l in Council, and for each
o gina il}:t:}:'lnce eight senators shall be
edected: e manner, hereinafter provid-

:‘:leoiel(l}aetlits tlo_be n‘ominfzted by the Gov-
ernor Cle :: m' Couneil shall hold their
eats ghallnb vears. One-half of their
ity o th e selected on the ground
by o ofeltrh t'-horough acquaintance,
o reason of, }elr official expericence or
otherwine ith the reasorable wants and
Africa. T the seat.af o proces in South
AR s a senator so i-
Ge‘:g- :lhf;]l becoxx}e vacant, the Govl::::::r

in Council shall nominate another

his seat for ten ve?;:t‘or, who shall hold

\ (313) After the passing of this Act, and before

g: dex); 2ppoi£ted for the establishment of

Colonies ns,h:llesgl(x)l‘:lmor peana] okt
on a ial sitti

:i 2o}tI}:nIlIouse§ of the Legisl.::llt):z(':e“,1 Ll‘:(litttul;g

ses sitting together as one body

2. Parliament may pr
in which the Sena

Subsequent consti-
tution of the Senate.
shall have been made—

(¢) the provis

(¢1) eight senators for
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and presided over by the Speaker of the
Legislative Assembly shall elect eight per-
sons to be senators for the province. Such
genators shall hold their geats for ten
ears. If the seat of a senatorso elec
shall become vacant, the provincial council
of the province for which such senator has

been elected shall choose & person to hold

the seat until the completion of the period
stead he is

for which the person in whose
elected would have held his seat.”

ovide for the manner
te shall be constituted after
the expiration of ten years, an

unless and until such provision

jons of the last preceding section
with regard to nominated senators shall

continue to have effect ;
each province shall be

elected by the members of the provincial

council of such province together with the
members of the House of Assembly
elected for such province. Such senators
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shall hold their seats for ten years unless
the Senate be sooner dissolved. If the
seat of an elected senator shall become
vacant, the members of the provincial
:](:uncll of the province, together with
le members of the House of Assembly
elected for such province, shall choose 8
})el:son to hold the seat until the comp-
etion of the period for which the per-
son in whose stead he is elected would
have. held his seat. The Governor Gene-
;’:l tll?e %(?u:cii shall make regulations
in i

cribed izi this :eictti’g:ll?”‘)f enatora pre¥

Soﬁ:hfa:\ asfl have .bcen able to ascertain, the
Sou frgcan Parliament has not taken a’ction
Sen::esectlop 25 gnd therefore the South African
partiu";en:;g;; e:a.is ll"% begail, a partially nominated,
. , Second Chamber deliberately
(‘i’;aszized {3 represent the interests of the px;r;-
vinees. ‘e may take special note in passing
sewmg :};snog \;hcreby the eight elected Senators
e interests of cach i i .
arnag the 1 . province in the
. sen by the members of i
, > 3 the -
rial council and not by the electorate at lagégvm
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An important provision_goveming the relations
Commission  of between the Government of
the Chion of South Africa and

Inquiry into  the . .
financial relations the provmcml executive com-
between the Union mittees occurs in sectign 118,

and the provinces.  which runs as follows :—

«118. The Governor General in Council shall,
as soon as may be after the establish-
ment of the Union, appoint 3 commis-
sion, consisting of one representative
from each province, and presided over
by an officer from the Imperial Service,
to institute an inquiry into the financial
relations which should exist between
the Union and the provinces. Pending
the complction of that inquiry and until
Parliament otherwise provides, there
shall Le paid annually out of the Con-
golidated Revenue Fund to the admi-
nistrator of each province—-

(a) an amount equal to the sum provided
in the estimates for education, other
than higher education, in respect of
the financial year, 1908-09, as voted
by, the Legislature of the corresponding
colony during the year pineteen bun-

dred and eight;
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(6) such further sums as the Governor
General in Copncil may consider neces-
sary for the due performance of the
services and duties assigned to the
provinces respectively.

Until such inquiry shall be completed
and Parliament shall have made other
provision, the exccutive committees in
the several provinces shall annually sub-
mit estimates of their expenditure for
the approval of the Governor General in

Council, and no expenditure shall be in-

curred by anv executive connittee which

is not provided for in such approved

. estimates.”

This section and the provisions relating to the
character of the Senate as the represeutative of
provincial interests were coueessions by the Union
Party sixteen years ago to the local autonomy
protagonists chiefly from Natal. f{tis the kind
of concession which naturally forms a part of
any process whereby the relations between Central
and Local Governments are redistributed.

LXY

' Though there is no list of Central subjects,
~there is specific mention of one, namely the
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means of communication represented by ports,

Ports, MAarbours harbours, and railways, in
and rashwaye. which the conflicting interests
of the four eeparate Administrations existing before
1909 had seriously hampered the development of
South Africa. One of Lord Milner’s last public
statements before leaving South Africa in 1905
was made at a Conference in Johannesburg where
he presided. ‘I should like to record ‘as my
parting words,” said Lord Milner, *“ my convic-
tion of the supreme importance of trying to
get over the conflict of State interests in the
matter of railways. I know it would be very
difficult to adjust all interests, but, even if it took
8ix months to arrive at an adjustment, it would
be for all time. What impresses me is that
almost every railway question which is brought
forward, however trivial it mav be, raises the
whole controversy (i.c., the conflicts between the
four separate railway administrations), and the
battle between conflicting interests has to be
fought out over and over again on each occa-,

sion.”

One further concession to local feeling may be
noted in passing. Section 133 gives statutory
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Compenaation 1o compensation ‘to the di
;?I,:?;:l‘ ;tmk Jor sessed colonial capitale folrspt(l)lse
sperity. pro- f]‘l;numti:;\ of prosperity :—

A . n  order to
:"::::mngzl;\fg and Bloemfontein fg(r)!‘;ﬁ'nﬁz:
insarsd g'r dem in the form of diminution of
Prosperity o ecreased rateable value by reason
o nair sing to be the seats of gnveri)ment of
e ! m;:‘e‘cdtl\é:d colonies, there shall be paid from
tneccding t:entyl.{g::nue Fund for a period not
;o;run:i!l; of such towns a gre:;: othtw:)he Tg:&’;}
7 o muicpl Ui,
irsﬁeand nine, and as m’lﬁt‘ﬁﬁid"ﬂ’?tfﬁ" hc‘;n:
i 1; tez:.ind dAudlto_r-Genera!. The éoxﬁ;xissi:n
appe afteful:i er section one hundred and eighteen
Géne’ml o ue inquiry, report to the Governor
o the ouncil what compensation ghould be
Jeidte forr&l:;l;:&al councils of Cape Town and
e s, if any, similarly sustained

e e ey compensation shall be paid out
of the Cono ted Revenue Fund for a period
Dot exvesd g twenty-five years, and shall not
nctive le per centum per annum on the res-

mxm‘mpal debts of such towns as e:isting
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on the thirty-first January pineteen hundred and
nine, and 88 ascertained by the Controller and

Auditor General. For the purposes of this section *
nclude the munici-

Cape Town shall be deemed 101
oint, and Sea Point,
debosch, Claremont,

shall be pa.yable to the counc D
ir respective debts.

eir
One-half of any such grants shall be applied t0
jcipal debts of such

the redemption of the municipd

towns respectively. At 809 time after the tent

annual grant has been paid to any of such towns

the Governor General in Council, with the 3?91'0“1

of Parliament, may after due ing withdraw

or reduce the grant 0 guch town.’
SWITZERLAND.

The Constitution of the Swiss Confederation

t Article that :—

declares in its firs
“ The peoples of the twenty-two Sovereign
Cantons of Qwitzerland united in the
. . resent alliance name-
Swiss Sovereig™y- 1y : Zurich, Berne,
Lucerne, Uri, 8Schwyz, Unterwalden
(Le Haut et le Bas), Glaris, Zoug,
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Fribourg, Soleure, Bale (ville et cam-
]ﬁahgne), Schafthouse, Appenzell (les deux
ThOdeS)" 8t. Qall, Grisons, Argovie,
ate‘lu;g:ra é’l;?:in, Vaud, Valais, Neuch-
Federati‘}n." ® compose together the
Csi‘l;:mTl;redsA'rtic!e f}xrther declares that “the
Cantons are e(;)\}::relgn In 80 far as their sovereignty
is not, lim y .the Federal Constitution and
elonatol tg'tﬁxercwe all the rights not exp,licitl):
thus the compleetlzegzlt‘?shz)'w:r oy zerland 3
\p 18 i
although this article describ(;sSTl;teh é::::l’mm:g

Sovereign, funda . A
Swiss Sovereign. mentally the Swiss People is the

(13 3
fessor{"hlg 13:;81511 F}']ejde‘r‘a] Constitution, * savs Pro-
“ may appear t 18 “ Law of the Constitution,”
in miniature of ° ; superficial observer to be a copy
States + oot o the Constitution of the United
. H t ere 1s no doubt that the statesmen
p m:ﬁa:;r“ebtptg‘o of 1848 did in one or two points,
n-  and notably in the formation of

ciples o] Swr.
e mfn . ise  the Council of States or Senate,

intentionally follow American .

ir:;:d:::s. lBut for all this, Swiss Federalism
ural outgrowth of Swiss history, and
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bears a peculiar character of its own that well
repays careful study. ' ,

‘Three ideas underlie the institutions of modern

Three Ideas in Switzerland. The first is the
Swiss Institutions. uncontested and direct sovere-
ignty of the nation. .

The second idea to which Swiss institutions give
expression is that politics are a matter of busi-
ness. The system of Swiss Governnent is busi-
ness-like. The affairs of the nation are trans-
acted by men of capacity. who give effect to the
will of the nation.

The last and most original Swiss conception is
one which it is not easy for foreigners hred up
under other constitutional svstems to grasp. It
is that the existence of political parties does not
necessitate the adoption of party government.

Whatever may be the merits of Swiss institu-
tions the idea which governs them is obvious.
The nation is Monarchy, the Executive and the
Members of the Legislature are the Peoples’ agents
or Ministers.

These are the principles or conceptions em-
bodied in Swiss institutions : they are closely
inter-connected, thev pervade and to a great extent
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explain the operation of the different parts of the
Swiss Constitution. Many of its features are of
course common to all federal governments, but
its special characteristics are due to the predomi-
nance of the three ideas to which the reader’s
attention has been directed. That this is so will

be seen if we exawmine the different parts of the
Swiss Constitution.

L. The Federal Councii.—This body, which we
should in England call the Ministry, consists of
seven persons elected at their first meeting by
the two Chambers which make up the Swiss
Federal Assembly or Congress, and for this purpose
sit together. The Councillors hold office for
three years, and being elected after the first meet-

The Federal Ez. ing of the Assemblv, which
ecutive. itself is elected for three years,
keep their p'aces till the next Federal Assembly
meets, when a new election takes place. The
Councillors necd not be, but in fact are, elected
from amony the members of the Federal, Assembly,
and though they lose their seats on clection, yet,
as they can tske part in the debates of each
House, may for practical purposes be considered
members of the Assembly or Parliament. The
powers counfided to the Council are wide. The

77
FEDERAL CONSTITUTIONS. 1

Council is the Executive of the Confe?emgy a::((i)
Qpossesses the authority naturally l})leongsln%lso‘
the national government. It dg;:l ?i:%emeh o
strange as this may appear to '!ll?o hmey o
Americans, many judicial functions. e Couer
cil are in many cases referred questions 0 P
nistrative law,” and also certain classes of vt
Englishmen or Americans consider Stl(.;ct,e}l,.'mined
questions. Thus the Council in. effect t(:) et
some years ago what were the nghtsdas o e
in public of the Salvation Army, and ¥ T oo
to what cxtent Cantonal le .latxonTcl:; 4 pro
hibit or regulate their meetings. iy o
again gives the required sanction to the

. ituti of
tions or to alterations 1U the Constitutions

the Cantons, and determines whether c(l):t;::e:;
such Constitutions are, or are not-,cl:::s ation.
with the articles of the Federal onatite
The Council is in fact the centre O e
Swiss Federal system ; it18 called up:)!;s e
good relations between the Can s and
Federal or National government, :(; gan erel 'y
to provide for the preservation of Oln.;:, e gh.
mately for the maintenance of the s X
out tho whole country. .A!l forelg el et
under the Council’s supervision, &t
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of foreign relati
lations m
of Swi ust, under the i
dif‘ﬁculttz e)ﬂz;;ld, always form a mosteifn“;:!:?:rt\:z?
- part of the duties of the go\vernme'nt.

- Thou :
dismissiillleﬂi,evc&un“ illors are elected they are not
Council mav be e Assemibly, and in so far the
i ey considered an independent body 5
independence . elr point of view the Council has po
A Aon p" t is expected to carrv out, ab
Cabinet. -Party  does carry out, the poli::v
the policy of th the Assembly, and ultimately
business iz ex ¢ nation, just as a good man of
his em])lo.\'vr pe{?lted to carry out the orders of
Iy determined by B;J_v Pty which are practical-
ally be decided }t e Council wight constitution-
however, as ; v the Assembly ireclf, which
affairs in the hrule Jeaves the transaction os
Council makes ands of the Council. But the
the Assembl)v- t:: ports to the Assembly and were
any subject, effe t,exme% a distinct resolution on
® it expected that would be given to it. Nor is
Counltszillors shoulfllt:srome O?Qu;i“il or individusl
088, - office be -
}l:ly mijx:;pm“wd by them mbif.i“fss‘éﬁ.
approval of t(h’ or because a law passcd with the
vetoed " on bo'e Council, by the Chamb i
ing referred to the peoplecm"r},l:
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Council, further, though as the members thereof,
ral Assembly, must in

being elected by the Fede
‘ments of that body,

s general agree with the sentim
does not represent 8 Parliamentary majority
or & Freuch Ministry.

as does an English

The Councillors, though olected for a term of
three years are re-eligible, and as a Trule are
re-elected. The consequence i

may hold office for aixteen Y
and that the character of the Council changes

!)“t slowly ; and there have, 1t is eaid, been cases
in which the majority of the Parliament belonge
to one party and the majority of ihe Council t0
another, and this want of harmony in general
political views betweel the Parhiament and the
Qovernment did not lead to inconvenience. in
truth the Council isnot Cabinet but & Boar
for the management of business, of which Board
the so-called President of the Confederation,
who is annually elected from among the mem-
bers of the Council, 18 merely the chairman.
may fairly be compared to @ Board of Directors
chosen by the members of alarge joint-stock,
00mpany.. In one sense the Board has 20
of the share-

independent POWer- The majority
do so, could always

holders, did they choose to , '
control its action or teverse 1its policy-
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another sense as we all know, a Board is almost
free from control. Aslongas things are well, or
even tolerably, managed the shareholders have,
neither the wish mnor practically the power to
interfere. They know that the directors possess
knowledge and experience which the shareholders
lack, and that to interfere with the Board’s
management would imperil the welfare of the
association. 8o it is with the Federal Council.
Its dependence is the source of its strength., It
does not come into conflict with the Assembly ;
it therefore is a permanent body, which carries
on, and ecarries on with marked success, the
administration of public affaira. It is a body of

men of business-who transact the business of the
State.

1t is worth while to dwell at some length on the
constitution and character of th- Swiss Council or
Board, because it gives us a kind of Executive
differing both from the Cabinet government of
England or France, and from the Presidential
government of America. The Council does not,
* Contrasts with ke an English Cahinet, re-
British and American  present, at any rate directly
practice. and immediately, & predomi-
nant political party. Itisnotliableto beat any
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moment dismissed from office. 1ts members keep
their seats for a period longer than the time
during which either an English Ministry or an
American President can hope to retain office.
But the Council, though differing greatly from a
Cabinet, is a Parlimentary or semi-Parliament-
ay Executive. It has not like an American
President, an independent authority of its own
which, being derived from popular election, may
transcend. and even beopposed to, the autnority
of the Legislature. The constitutional history of
Switzerland since 1848 has exhibited none of
those conflicts between the Executive and the
Legislative body which have occurred more than
once in the United States. The position of the

Council may, if we seek for an histerical paraliel, -

‘be compared with that of the Council of State
under the Cromwellian Instrument of Government,
and indeed occupies very nearly the position
which the Council of State would have held had
the Instrument of Government, been, in accord-
ance with the wishes of the - Parliamentary
Opposition, so modified as to allow of the
frequent re-election by Parliament of the members
of the Council. If we desire a modern paralle}
we may perhaps find it in the English Civil
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Service. The members of the Council are, like
the permanent heads of the Knglish Governmeat
offices, officials who have & permanent tenure of
office, who are instrictness the rervants of the
State, and who are expected to carry out, and do
carry out, measures which they msy not have
framed, and the polictes of which they may not
spprove. This comparison is the more instructive,
because in the absence of an elauborate Ciwvil
Service the members of the Council do in effect
discharge rather the duties of permanent civil
servants than of ministers.

"I1. The Federal Assembly.—This Parliament

is certainly modelled to a certain extent on the
American Congress. For several purposes,
* however, the two chambera of which it consists
sit together. As alreadv pointed out, when thus

The Swiss Fed- combined they elect the Fed-
eral Legislature. eral Council or Ministry. The
‘Assembly, moreover, is, unlike any representative
asgembly to which the English people are accus-
tomed, on certdin administrative matters a final
Court of Appeal from the Council. The main
function, however, of the Assemblv is to receive
reports from the Council and to legislate. 1t sits-
but for a short period each year, and confines
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itself pretty closely to the transaction of business.
Laws passed by it may, when referred to the
people, be vetoed. Its members are pretty” con-
stantly re-elected, and it 18 apparently one of
the most orderly and business-like of Parliaments.

The Assembly consists of two chambers or
houses,

The Council of States, or, as we may more con-
veniently call it, the Senate represents the

Cantons, each of which as a rule sends two
members to it.

The National Council, like the American House
of Representatives directly represents the citizens.
It varies in numbers with the growth of the
population, and each Canton i8 represented in
proportion to its population.

In one important respect the Federal Assembly.
differs  from the American Congress. In the
United States the Senate has hitherto been
the more influential of the two Houses. In
Switzerland the Council of States was expected
by the founders of the Constitution to wield the
sort of authority which belong to the American
Senate. This expectation has been disappointed.
The Council of States has played quite a second-
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$

.ary part in the working of the Constitution, asg

The failure of possesses much less power than
the.Second Chamber. the National Council. The
reasons given for this are various. Tke membem

of the Council are paid by the Cantons which

they represent. The time for which they hold
office is regulated by each C(anton, and has
generally been short. The Council has no spccial
functions such as has the American Senate, and
the general result bas been that leading statesmen
have sought for seats not in the Council of States,
but in the National Council. One cause of tte
failure on the part of the Council of States to
fulfil the expectations of its creators seems t0
have escaped Swiss attention., The position and
functions of the Federal Council or Ministry,

~

its permanence and its relation to the Federal -

Parliament, make it impossible for the chamber
- which represents the Cantons to fill the place
which is occupied in America by the House which
represents the States. The inferior position of
the Swiss Council of States deserves notice. It
is one of the parts of the Constitution which
was suggested -by the experience of a foreign
country, and for this very reason has, it may
be suspected, not fitted in with the pative insti-
‘tutions of Switzerland.
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L]

III. The Federal Tribunal—This Court was-
constituted by statesmen who knew the weight
and authority which belongs to the Supreme

« Court of the United States: but the Federal
Tribunal was from the beginning, and is still, a

‘The Federal Judi- very different body from, and
ciary. s much less powerful body
than the American Supreme Court. It is compos-
ed of fourteen judges, and as many substitutes
elected for six years by the Federal Assembly,
which also designates the President snd the Vice-
President of the Court for two years at a time.
It possesses criminal jurisdiction m cases of high
treason, and in regard to what we may term
high crimes  and misdemeanours, though its
powers as a criminal Court are rarely put into
operation. It has jurisdiction as regards suits
between the Confederation and the Cantons, and
between the Cantons themselves, and generally
in all suits in which the Confederation or a
Canton is a party. It also determines all
matters of public law, and has by degrees, in
consequence of federal legislation, been made
virtually a general Court of Appeal from the
Cantonal tribunals in all cases arising under
federal laws where the amount in dispute



186 SEVEN REPRESENTATIVE

exceeds 3,000 francs. Add to this that the Court
entertains complainta of the violation of the
constitutional righta of citizens, and this whether
the right alleged to be violated is guaranteed by &

Federal or by a Cantonal comstitution. The

primary object for which the Court was constitated
waa the giving of a decision or rather the making
of judicial declarations where points of public law
are in dispute ; and ita civil jurisdiction has, under
the stress of circumstances. been increased beyond
the limits within which the founders of the Swiss
Constitution intended it to be restrained. But
the Federal-Tribunal, though possessed of a wide
and somewhat indefinite jurisdiction. wields
nothing like the power possessed by the
Supreme Court of the United States. It has
no jurisdiction whatever in controversies with
reference to ‘‘ administrative law "' . these are
reserved for the Federal Council, and ultimately
for the Federal Assemblvy, and the term
*‘ administrative controversies ' has been given
8 very extensive signification, so that the Court
has been excluded * from the consideration of &
long list of subjects, such as the right to carry
on a trade, commercial treaties, consumption
pexes, game laws, certificates of professional
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capacity, factory acts, bank-notes, weights and
measures, primary public schools, sanitary police
and the validity of cantonal elections”, which
“would primd facie seem to fall within its com-
petence. The tribunal, moreover, though it can
treat cantonal laws as unconstitutional, and
therefore invalid, is bound by the Constitution
to treat all federal legislation as valid.

The judges of the Federal Tribunal are
appointed by the Federal Assemblv, and for
short terms, The tribunal stands alone, instead

Federal Decisions of being at the head of a
executed by  the npational judicial svstem. It
Cantona. has further no officials of its
own for the enforcement of its judgments.
They are executed primarily bv the cantonal
authorities, and ultimatelv, if the cantonal
authorities fail in their dutv, bv the Federal
Council. The control, moreover, exerted by
the Federal Tribunal over the Acts of Federal
officials is incomplete. Any citizen may sue an
official, but as already pointed out, administra-
tive controversies are excluded from the courts’
jurisdiction, and in case there is a conflict of
jurisdiction, between the Federal Council and the
Federal Tribunal, it is decided not by the Court
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but
u b{ ;‘)‘esfedem‘ Assembly, which one would
expec pport the authority of the Council.

The Federal Tribunal, at any rate, cannot a8«

regards i
c?l:pete:uc(:l d{?ﬁ::e fti.; the limits of its owD
not surprisi ese circumsta it i
autho‘:‘ir: st:}‘:g that the Tribunal exel:ﬁ?:esltle:
States. 'Wh:tn ,:,he Supreme Court of the United
from the ver ay excite some surprise is that,
diction of t.h': th:jmre of. federalism the jurs-
all disadvanta eral Tribunal has, in spite of
year by year ig:tl :l:; r which the Court suffers,
relating to reli reased. Thus until 1893 questions
different -wcte igious liberty. and the rights of
the I"ed(:r:;l 3"\:;“1'("!"9.-49"-‘0(* for the deciiion of
have been tra embly. Since that date thev
Federal Trib:mnl.%fﬂ:rﬂ! to the jurisdiction of the
whole rvlatiq:,na g This verv transfer, and the
and the Aswn,{;ﬂ .'hp Tribunal, the Council,
which would .in P"l:(la'l\‘(;sl)('ctli\-pl}-. to «|upsti0n.~'~
o . “ (nrtw[" |
necessarily . . nited Ntates
femindrltli:e (li':;:;led by a law court, ser:": lt)((j
in Switzerland (:f O:h:h(:~ i";l"‘rfﬁ't recognition
understood i rule of law ", as it i
in England, and of the separ:ati:r: (';

powers as that d .
X at doet i .
continental countries rine is understood in many
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IV. The Referendum.—1f in the constitution of
the Federal Tribunal and of the Council of States
we can trace the influence of American efhmples,
fhe referendum, as it exists in Switzerland, is an
institution of native growth, which has received
there a far more complete and extensive develop-

The Referend ment than 1o any otl}er )

a national veto um, country. If we omit all details,
) and deal with the referendum

the Swiss Federal Consti-
be it as an arrangement
ndment on the
ich any large

as it in fact cxists under
tution, we may descri
by which no alteration or am¢
Constitution, and no federal law wh
number of Swiss citizens think of importance,
comes finally into force until it had been
submitted to the vote of the citizens, and has
heen sanctioned by 8 majority of the citizens
who actually vote. It may be added that o

change in the (Constitution thus referred to the
into force

people  for sanction cannot come

unless it is approved of both by & majority of
the citizens who vote, and by & majority of the
Cantons. It must further be noted that the
referendum in different forms exists in all but
one of the Swiss Cantons, and may therefore now
be considered an essential feature of Swiss
constitutionalism. The referendum 18 therefore
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in effect & nation’s veto. .It gives to the citizens
of Switzerland exactly that power of arresting
legislatgn which is stillin theory and was in the
time, for example, of Ebzabeth actually pos-
sessed by sn English monarch. A Bill could
not finally become a law untilit had obtained the
consent of the Crown. In popular language, the
-Crown, in case the monarch dissented, might be
said to veto the Bill. A more accurate way ©
describing the Crown’s action is to say that the
King threw out or rejected the Bill just as did
the House of Lords or the House of Commons when
either body refuscd to pass a Bill. This isiD
substance the position occupied by the citizens of
Switzerland when a law passed by the Federsl
Assembly is  submitted to  them for their
approbation or rejection.  If they give their assent
it becomes the law of the land - if they refuse

their assent it is vetoed, or, speaking  more

accurately, the proposed law is not allowed to~

pass, i, to become in reality a law.

The referendum has a purely negative effect.
It is in many of the Cantonal (‘onstitutions, and in
the Federal Constitution to a certain extent, sup-
plemented by what is called the Initiative, that is,
a device by which a certain number of citizens

" the other provisions of
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. . lar vote
can propose a law and requl;eth: E;’.‘:mne to
upon it in spite of the refusal of the & o Sy
adopt their views. The Initiative rece’ived as yet
Vederal Constitution a$any m“‘;e © ader any Cir
but little trial. Whether itcan b€ Wiyl F ay
cumstances a successful mode of leg

is that
be dou ted. All that need here be noted 18

® . tiative is neither in
while the i1 troduction of the Initis uence of the

theory nor in fact a necessary c0

institutions
maintenance of the refere.ndum., :ol;lli lSnv::i:z:rland
are examples of the way il whic

A ; islation.
the citizens take a direct part It ‘ei‘-mtion with
in combnat
The referendum, takz;lle (onstitution, an

. Swiss federalism,
with the general character X(fiuce two effects.

tends, it is conceived, to PF ion both of

It alters, in the first ])l&Ce, the . l:oSl The Assem-
the Legislature and of the E"ecumlg' deral Council

Its  effect on bly and the.' elv the agents
Executive and Legix-  bhecome ‘Ob_‘ 1ousi) le. This
lature. of the SWiss ‘Peoghe power,
state of things, while it decr of Swiss states
may also increase the freedom i

1 Council
men. A member of the Cqulxlnc::, or the l:)y o
itself, proposes &’ law whic d by e

Legislature. 1t is, we will suppose, a8



192 SEVEN REPRESENTATIVE

happened, referred to the people for approval and -

then rejected. The Council and the Assembly bo¥

without any discredit to the popular decisioD.’

There is no reason why the- members either of the
Council or of the Legislature should resign their
seats ; it has frequently happened that the elec-
tors, whilst disapproving of certain laws submi

for their acceptance by the Federal Assembly, have

re-elected the very men whose legislation they have.

refused to accept. Individual politicians, on the
other hand, who advocate particular measures just
because the failure to pass these measures into
law does not involve resignation or expulsiod

from office, can openly express their political views -

even if these views differ from the opinions of the
people. The referendum, in the second place,
discourages the growth of party government. 1b
electors do not feel it necessary that the (‘ouncil,
or even the Assembly, should strictly represent one
party. Where the citizens themselves can veto
legislation which they disapprove, it matters
comparatively little that some of their represent-
atives should entertain political opinions which
do not at the moment commend themselves
to the majority of the electorate. The habit,
moreover, acquired of taking part in legislation
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s ol o ST S s

any proposed law more i

Th);)’p argo?t any rate less prone than &re ot
support & P8

" voters of most countries t:])oexi not as to every

| rogramme which ppsﬂibly ot of
oneg:;f its provisions commandrs;heonatsﬁ: other
any one voter® Tt may, of cou t,he incomplete
hand be muintained that It ¥ o Fgci erlan
development. of party 8"‘:emwf the referendum.
which favours the adoption © an be little doubt
However this may be, there € t pe(‘uliar of
that the existence of the mo® ction with
Swiss institutions has 8 .Cl?sc conne
the condition of Swiss parties. pave already
Swiss Federalism has becn, 5 :cid ‘by Ameri-
pointed out, considerably mﬂ“"_ impossible for
can Federalism, apd it i8 81mst :'ompsne the
an intelligent student not dtO ocratic gOVerD-
most successful federal and dem

€ . , ost success
ment of the New World with the & Europe, for

) Py t
f democratic governmen Jo
t?lie?iltzx a::d the institutions of America 81
Switzerland exhill:jth ) 3
and unlikeness which ex¢ :

The United States and S_Muerl‘;n:& . :ymoo 3
by nature Federations ; neither ’

M456HD

cs companson.
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Switzerland and it is pretty clear, prosper under
America. any but a federal constitution;
both countries are, at the present day at any rate,
by nature democracies. Ineach country the States
or Cantons have existed before the federation.
In each country state patriotism,. was originally
a far stronger sentiment than the feeling of
national unity. In America and in Switzerland
national unity has been the growth of necessity:
It is also probable that the sentiment of national
unity, now that it has been once evoked, will in
the long run triumph over the feeling of State
rights or State sovereignty. Ina very rough man-
ner, moreover, thereisa certain likeness between
what may be called the federal history of both
countries. In America and in Switzerland there
existed for a long time causes which prevented and
threatened finallv to arrest the progress towards
national unity. Slavery played in the United States
a part which resembled at anv rate the part played
in Swiss history by religious d.cisions. In America
and in Switzerland a less progressive, but united
and warlike, winority of States held fora long time
in check the influence of the richer, the more civil-
ised, and the less united States. Constant disputes
as to the area of slavery bore at any rate an

v
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terris ™
analogy to the dispute sbout the cm(l:];lf::uc and
tories which st one time divided the 8000 o
Protestant Cantons. lqﬂs w:sof Grant was
by the Sonderbund, and the triump h of Dufour.
not more complete than the tl'lllmP_“m“. genius
Nor is it at all certain that the mlthe “military
of the American was KTeWeT B ot Gecession
genius of the Swiss gwe““‘ The ad this further
and the War of the Sonderbund b bsolutely con-
quality in common. They each a-hich thev
cluded the controversies ouf of . tor and van-
risen: they cach so ended that \.‘Cl' itizens of the
quished alike soor became thelovilc

. stlv, may
same  Republic. Fach 001,;“l:iii)ilil:\' at least,
attribute its prOSpt‘ﬂt.\'vw"h piat n: bearin

these institutio!l:
narked similanity.
between Americad

to its institutions and
their general features a1

The unlikeness, however, . remarkable 88
and Swiss Federalism is at1east &% 0 (o, orlan
the likeness. America 1s the lf"'gc‘f more than ope
is the smallest of Confederationss

) tion the
American State exceeds in 8126 ?“d g‘(l)xl;ulimerican
whole of the Swiss Confedemc)f' view @ modern

Union is from every point o o far
smtel: l:he heroic age of Sw::;erlan;i‘,i .
as military glory 18 conoerl: d, i Ametica
before a single European hal se
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and the independence of Switserland was sck-
powledged by ope more than a century
before the United States began their political

existence. American institutions are the direct

outgrowth of English ideas, and in the main of
the English ideas which prevailed in England
during the democratic movement of the seven-
teenth century; American society was never
under the influence of feudalism. The democracy
of Switzerland is imbued in many respects with
continental ideas of government, and till the
time of the great French Revolution, Swiss
society was filled Wwith _inequalitiea origi-
nating in feudal ideas. The United States
is made up of States which have always been
usedtg representative institutions ; the Cantons
of Switzerland have been mainly accustomed
to non-representative, aristocratic or democra-
tlc government. Under these circumstances,
it is naturally to be expected that even institutions
w_hwh possess u certain formal similarity should
dlgpla_v an essentially different character in coun-
tries which differ so widely as the United States
and Switzerland. ’

These differences may be thus roughly summed
up; American Federalism is strong where Swiss

?

1
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Federalism is weak; where American Federalism
is weak, Swiss Federalism is strong. .
f the United

The Senate and the Judicisry Ot “He. 'ty o
Btates have rightly excited more dm;:z:éion-
any other part of the American Constiius
They have each been, to a certain egw‘s
ed by the founders of the existing .h

i ‘0 neither instance
lic. But in neither insta The Council of States

been a complete success. . -
has not thep authority of the Senate{ tll:: ofxe?;e
ral Tribunal, though its power a.ppeal'f_i_ ﬁ the Sup-
iticr ase. cannot stand comparison i f Switzer-
reme Court. The judicial amngeme'f““? o critic,
land would appear, at any rate to 8 of;‘%mﬁon’
to be the lcast satisfactory of Swiss l'l d thé
and the exercise by the Federal Counch anot in
Federal Assembly of judicia\, powers 13 tl[: due
unison with the best modern ideas as to tne

administration of justice.
IMPERIAL GERMANY.
“The Constigution of the Gzar:s:{ l‘ihmpg:;‘ )
says Professor Dicey in his he. of the
stitution, ** is too full of anomalies spmgl;sw b
from historical sud from temporary ca
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Napoleon  and taken as a fair mpruseptati\'e
the Beginnings of of any known for.n of Govern-
German Fedcralism. ment.” It bears the marksof

the manner in which Prussia -

grew to strength and in which she played the
leading part in creating the Empire itself,
Prussia in particular, an! Germany in general,
were taught the lesson of nationa! unity by
Napoleon. Napoleon's policy in the creation of
th - Confederation of the Rhin: was desizned to
create a new political constellation in Germany
which, animated as he thought, by hostility to
Prussia would look towards France with a friend-
ly eye. In fa-t, a<it turned out, his estimate of
the prevailing forces in Germany was crron-ous,
and all he succoedod in doine was to t-ach the
members of the ('onfederation sonw of the bene-
fits of common action as well as some experience
in administration on a larger seale than that of
any one of the petty component stat s,

A similar Confederation was estalilished by
the Treaty of Vienna aft-r 1815 with a Diet
composed of instructed delegates_from each of
the Member States. ‘ The only orga of the
Confederation was a Diet composed of the diplo-
matic agents of the different states, who acted
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like ambassadors,.thm‘:hzo?:_
The Diet of the in accordance :';ei ved from
Germanic Confeder-  gtructions th?y overnments.
ation after INI5. their l'“pecmfl gmzske peace,
It had power to declare: war t:n enact laws for
to organise the federal 3";‘}"c onstitution,
the purpose of applying ¢ ; States; b
decide disputes bet“i'ﬁee“mt e is commal:h ,
no administrative ofiicé irely by the
the federal laws being executed enty ymeans of

States. Hence the only

officials of the ut in case 8 State re-

ng 1 jed 0
getting 1ts orders carn ' :
fused to obey them was by theut oo the Diet
as federal execution, whlchbmeao by
called on one or more mem el'-“é o e and by in-
tion to attack the recalcitrant , and O

o submission.
vadiny its territories to compel

i in 1871
¥ i onstitution adopted 1D
The Imperial ((;?‘Tltl (;escribed The Empl!'eint
German Imperial o (‘onfederatlony‘b“tv arsesl:; o
Constitution, @ pic- out above, it rf:p ed
ture of l.e{]falalim; . pecu“&l‘ hvbrid ml fC O:lsres
Centralisntion 3% ' T I catu
E:t:c':lti'a:ldccwrrali- tutions with 1t8 {‘e:demw just,ify
sation. sufficiently mar T )

i i h.
its inclusion in this monograp!
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tution of the German Empire opens with the
following preamble:—

«His Majesty the King of Prussia in the-

The. Preambleor 718Me of the North
the Conatitution :f German  Confeders-
the German Empire. tion, His Majesty the

King of Bavaria,
His Majesty the King of Wurtem-
berg. His Roval Highness the Grand
Duke of Baden. and His Raval Highness
the Urand Duke of Hesse and by
Rhine, for those parts of the Grand
Duchy of Hesse which are south of the
river Main, conclude an everlasting Con-
federation for the protection of the ter-
ritory of the Confederation and the
rights thereof, as well as to care for the
welfare of the German people. This Con-
federation will bear the name “ German
Empire " and is to have the following
Constitution.

The residue of power under the German Im-
The residue of pel'iﬂl Constitution rested “'itb
powver, the States, which possessed
the right o direct taxation

(a right now forfeited under the Republican
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Constitution), but the allotment of subjects to
the Imperial Legislature was so generous as to
» give the German Imperial Government and
Legislature a scope considerably wider than that
allotted to the Federal Government and Congress
in America, for instance. Where the German
Imperial Constitution failed to embody one of the
most important features of a successful federal
svatem lay in the fact that the executive agents
of Imperial legislation were usually the officials
of the States and not of the Empire. This is
what President Lowell means when he savs that
the German Constitution presented a picture of
“ legislative centralisation and administrative

decentralisation.”

Sovereignty in certain respects in Imperial
Germany remained with the
Sovereign Heads of “the com-
pouent States, and in other
respects passed to. the Kaiser, the Bundesrat,
and the Reichatag. It is noteworthy that, in
spite of the personal Imperial control of the Army
and Navy, the title of the Head of the State was
deliberately chosen to show that he was but
primus inter pares of the Crowned Heads of Ger-
many. The kings and princelings who signed

Sorvereiqnty in the
German Empire.

*
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the German Constitution in 1871 deliberately
refused William I the title of Emperor of Germaay
and called him German Emperor instead : a dis-
tinction without a difference to the lavman, but
a distinction conveying a verv substantial differ-
ence to those who insisted upon it.  Both in legis-
lation and in executive action the sovereignty
of the Empire was mainly exercised through

the Bundesrat (Federal (‘ouncil), the Second -

Chamber which represented the Ntates of the
Empire and exercized large powers.
The position occupied by the German Emperor
The position of the under the German Constitution
German Emperor as 8% President of the C(onfe-
President of the Con-  deration is described in Chapter

Sederation, 4. Articles XT to XIX, which
, Tun as follows :

“4. The Prexidenc.

XI. The Presidency of the Confederation be-
longs to the King of Prussin, who bears the name
of German Emperor. The Emperor has to repre-
sent the Empire internationally, to declare war, and
to conclude peace in the name of the Empire, to
enter into alliances and other Treaties with

Foreign Powers, to accredit and to receive
Ambassadors.

r
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The consent of the Council of the Confederation
i8 necessary for the declaration of war in the name
of the Empire, unless an attack on the territory or
the coast of the Confederation has taken place.

In so far as Treaties with Foreign States have
reference to aflairs which according to Article IV,
Eelong to the jurirdiction of the Imperial Legisla-
ture, the consent of the Council of the Confederation
is requisite for their conclusion. and the sanction
of the Imyperial Diet for their coming into force.

XII. The Emperor has the right to summon, to
open, to prorogue, and to close both the Council
of the Confederation and the Imgerial Diet.

XII. The summoning of the Council of the
Confederation. and of the Imperial Diet, takes
place once vach year, and the Council of the Con-
federation can te called together for preparation of
business without the Imperial Diet Eeing likewise
summoned, whereas the latter cannot be summoned
without the Council of the Confederation.

XIV. The Council of the Confederation must be

summoned whenever one-third of the votes require
it.

XV. The presidency in the Council of tho Confe-
deration and the direction of the business Lelong
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to the Chancellor of the Empire, who is to be
appointed by the Emperor.

The Chancellor of the Empire can be repre-
sented, on his giving written information thereof,

by any other member of the Council of the Confe-
deration.

XVI. The requisite motions, in accordance with
the votes of the Council of the Confederation will
be brought before the Imperial Diet in the name
of the Emperor, where thev will be supported by
members of the Council of the Confederation, or by .
particular commissioners nominated by the latter.

XVIIL. The formulation and proclamation of
the laws of the Empire, and the care of their
execution, belongs to the Emperor. The Orders
and Decrees of the Emperor are issued in the
name of the Empire and require for their validity
the counter-signature of the Chancellor of the
Empire, who thereby undertakes the responsibility.

XVIII. The Emperor nominates the Imperial -
_officials, receives their oath of allegiance to the
Empire, and, when necessary, decrees their dis-
missal.

The officials of any State of the Confederation,
when appointed to any Imperial office, are entitled
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o the same rights with respect to the Empire, as
they would enjoy from their official position in
their own state, excepting in such cases as have
otherwise been provided for by Imperial legislation
before their entrance into the Imperial service. -

XIX. Whenever members of the Confederation
do not fulfil their Constitutional duties towards
the Confederation, they may be constrained to
do 8o by way of execution. Such execution must
be decreed by the Council of the Confederation,
and be carried out by the Emperor.”

_Sphere of Impe.  Article 11, .Section? of the
rial legislation. Conastitution, declares that :—

“11. Within this confederate territory the
Empire exercises the right of legislation
according to the temour of this Con-
stitution, and with the effect that the
Imperial laws take precedence of the
lawa of the States. The Imperial laws
receive their binding power by their
publication in the name of the Empire,
which takes place by mean: of an
Iwperisl Law Gazette. 1f the date of
its first coming into force is not other-
wise fixed in the published law. it comes
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into force on the 14th day after the close
of the dav on which the part of the
Imperial Law Gazette which containe it
is published at Berlin.”

"And Artticle TV recites the subjects allotted to
the Imperial Legislature :—

“IV. The following affairs are subject to the
superintendence and l:gislation of the Empire :--

1. The regulations as to freedom of translo
cation, domicile and settlement affaire,
right of citizenship, passport and police
regulations for strangers. and as to
transacting business including insurance
affairs in so far as these objects are not
already provided for by Article I of
this Constitution. In Bavana, however,
the domicil: and settlement aflanirs, and
likewise the aflairs of colonization and
emigration to foreign countries are here-
from excluded.

2, The customs and commercial legislation
and the taxes which are to be applied
to the requirements of the Empire.

3. The regulation of the system of the
coinage, weights and measures, likewise
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the establishment of the principles for
the issue of funded and unfunded paper

) money |

4. The general regulations as to banking ;
5. The granting of patents for nventions ;
6. The protection of intellectual property ;

7. The organization of the common yprotec-

tion of German commerce in foreign

: countries, of German vessels and their
flags at sea, and the arrangement of a

common Consular representation, which

is to be salaried by the Fanypire |

8. Railway aflairs— excepting in Bavaria the
arrangements in Article XLVI—and the
construction of land and water commu-

nications for the defence of the country
and for the general intercourse ;

9. The rafting and navigation affairs on water-
wavs belonging in common to several of
the States, and the condition of the

waterwavs, and likewise the river or other
« water dues ;

10. Postal and telegraph affairs ; in Bavaria
and Wurtemberg, however, only wiih
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;eference to the provisions of Article
AT

11. Regulations as to the reciprocal execu-
tion of judgments in civil affairs and
the settlement of requisitions in general ;

12. Likewise as to the verification of public

documents ;

13. The general legislation as to obligatory
rights, penal  law, commercial and
bill-of-exchunge  laws, and  judicial
procedure ;

14. The military and naval affairs of the
Empife ;

15. The measures of medical and veterinary
police ;

16. The regulations for the press and the
right of association, "

REePUBLICAN GFRMANY.

“It would be difficult” says Professor
Beard of Yale University, *‘ to

P xmm: imagine anything more illuminat-
Constitution. . 'Dg than a comparison of the
Constitution of the United

States drawn up, in 1787, the fundamental law o
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further the process by which the Reich under
the former Imperial Constitut'on had steadily
encroached on the domain of the individusl States,
it introduces institutions never hefore recognised
in a constitutional document.

The novelty appears in the fact that the
Constitution recognises interests other than thoee
territorial and electoral units which are usually the
exclusive basis of representation in other countries.
The National Workers' Council i« oue of the
instruments of the Constitution and possesses the
right of consultat'on with the National Govern-
ment in all legalative proposals dealing with
“gocial and economic policy 7 (see Article 165,
page 93). Tentative experiments of this kind have
been made in other European countries in recent
years, but in none of them has the economic life of
the nation found an embodiment so revolutionary
in the Articles of a National Constitution, Thus,
with the Local Workers’ Councils federated under
the National Workers' Council, and with the
National Workers’ Council playing an explicitly
constitutional part in the process of legislation,
there is a kind of economic federalism in operation

within the framework of the National Govemn-
ment.
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The idea underlying this experiment is capable
Can the new Ger. ©f employment in other forms,

* man device be em- The creation of electorates
- ployed in India. other than tenitorial is already

a feature of the (overnment of India Act; and
the provision for the circulation of an Indian Bill
in order to elicit opinion thereon before it is consi-
dered by the Legislature mayv be said to spring
from the same origin as the new German device,
Whetlier it can be usefuliv extended by the crea-
tion of specially recognised bodies to represent
such special interests asexistin India ts a matter
for mature consideration.

We have seen atreadv that Imperial Germany

Republican. Ger-  departed from the usual federal
many more unitary  form in several ways, notably
and centralized than by the concessions in Railways,
Imperial Germany.  po.te Telegraphs, and the Army
to certain States and to Bavaria in particular.
At the same time, though Bismarck was forced
to buy Nouth German support for the Empire in
1871 by concessions which he disliked, none the
less the general trend both of the Constitution
itself and of the practice of German politics for
the next forty years was that of an encrosch-
ment by the Reich upon the German States
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The course of Imperial legislation was one of the
principal manifestations of this encroachment.
Even in finance the apparently protected liberty -
of the individual States became more and m
limited ; and, while itis true that they conserv
their autonomy in respect of duties and taxes, the
benefit of the discovery of new sources of taxation
almost invariably accrued to the Reich and the
more the Reich discovered such new sources the
more its legislation imposed on the several States
the increasing task of collection. Thus in real ty
the financial acope of the States was narrowed and
their dependency on the Reich increased.

When this Constitution broke under the
* Los vom Preus- pressure of defeat, the first

sen.” instinct of the German people‘
was to forsake Prussia to whom they attribu
their downfall. For several months after the

Armistice a powerful centrifugal movement swept
through Germany, and there was a serious risk
that the unity of the Empire, so painfully achieved
during the first three quarters of the Nineteenth
Century, would vanish. ‘The masses of the
people saw in the Reich nothing more than
an alliance of princes and Prussian domination.
It was to the princee and to Prussia that they

* Prussia !’ It must be added that

FEDERAL CONSTITUTIONS. 2B

attrib inexpiable fault of having begun the
ibuted the inexpiable ol ot Lmitless

warand lost it. During severa .
despair, two cries were raised, “ Down with the
. ceg ! ™ Bnd sbove th&t'. & Sepamtlon from

behind these cries

Was partly the unavowed hope that by abandoning,
1 escape the

the Reich one could more or less _
menacing consejuences of defeat. The Reich
seemed on the point of dissolution. .
Far-seeing men, however, realised that, if
united Germany, whet.ber Re-

ka’“f (German Pro-  pyplican or Monarchic, were
i 1919, allowed to dissolve, the German.

citizen would be a homeless wanderer on the face
of the earth without habitation or allegiance.
oreover, the shrewdest of those who inherited
the reins of power from the Kaiser quickly
underatood that it would be more t.hﬂicult.‘ta
federate a group of sovereign or seml-sqverelg:
Tepublics, e.g., Prussis, Saxony, Bavaria, al;l
Perhaps even Austria, than to establish outrig t
& new German Republican State o a virtually
Unitary basis. Profess>r Preuss, who was the
Minister of the Interior in the Scheidemann
Cabinet of February 1919, early convinced him-
self that, unless the particularism of the indivi-
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dusal G : 1
arise Oz‘;:m::\t;gr?tt? :‘as killed ut a blow, it won[d”:
curious that, whi reak German unity. [¢ G
mainly conce while the world in general W8l
in Ravarnia n‘:“e‘l k“'lﬂl semi;]hhhavik evena
Constitution w makers of the German Republical
the position 0 ?‘m“f‘t whally preace upied wi
There had ‘wf;: Prussia in the new Republic.
between ans" such a disproportion of powet
Empire thnt. tl‘“ m.“‘ the other Statex under the
.Reith in those ldca l nerease in the power of the
in Prussian pow ¥& inevitably meant an increasé
almost synony er, until Prussia finally becam®
described in ilmmm with Germany conditio?
German i tm' favourite catchword of moder?
The RePubli’:'s:;:nm' * Preussen- Deutchland "
with the probl of 1919 were thus confronted
German State o of creating a new centrali
donLlination of‘ I:\l‘ll:::&(l): t M\i\l'll‘unh” increasing £ 8
as Under S . 1en Profess
" the taakr :{e c(;'et?r). of State was “.i:'::‘;:e(})‘:"i”
gilegnmn thu:;rtdt ‘l?ig the Constitution he put the
Either Prussia a: 'i't“’“‘ intimate colleagues =
.accepted by the Rei was would have to
Republic would j cich, in which-case the German
sian Republi n reality bec it
epublic  with th. ome a unitary Prus-
e non-Prussian parties-
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subjected to the will of Prussia. Or, if this
conclusion was to be avoided and if 8 gubstantislly

unitary State with an effective will of its oW was
ituta would

i‘to be the aim of the Cons"altut;lon,Plf“_ssm .
have to be Buppreased either by 8 ition of her
territorics by her own accord or by & less palatable
partition imposed by the will of Germany A8 &
whole.”” Professor Preuss deliberately chose the
latter alternative in presentd
to the Scheidemand Government.

t a section of

Naturally, the roposal to permi

The ( ’ messism terntory t0 break

e (' 3 ‘

of June 50'”'"0""& away from the State and
. become & more or less self-

aroused violent opposibion. In
the plenary sessions of the Assembly the represen-
tatives of Eastern Prussia, that is to say, true
Prussia, offered an upwavering resistance t0 the:

proposals made from time to time ;
§ . the Rhine:

of a Republic of the West, comprising
land, Westphalia, and the terntores of Qldenburg.
nother demand which came€

and Bremen. In 8no

from the representatives of Hanover, the whee
of,_ historical irony came full ¢ le, for hee &
German Hanoverian grou
Hanover within 8 ne¥w Germany *' o Téverse

contained unit,
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-unjust annexation of 1866, The true Prussiané
from the East characteristically retorted. to thes®
proposals that the Separatists were rats deserting - ’
l‘ o:;nknng.shp: and the manner of their defeno® :
e nothing in arrogance nor perhaps, it must bé
mitted, in historical truth. From early spring
to midsummer the controversy raged in
m:.ny. On June 5th, a (-ompm'mixe was reached,
;1 ich becfxmg the basis of Articles 2 and 13 of
ie lComstxtutmn finally adopted on August 11
gia 1:1":1: bg'ear. The more extreme proposals 0
hlndeor tll'::e“t. .ln the form of the new Rhine
land or | “;le\\ Hanover, were rejected: but
the sworc of Damocles was suspended over theh
ofacerul: n the. provision that. after the lapse
of a cort 1:1ht|me, ifa pleh_\scitv taken in any region
rovealed me_(lgtermmanou of the people by 8
puihcten N ajority to sccede from one State, to
JG in ar otRer or to hecome a separate unit in the
passalla ! tt;;)ubllc, the National Assembly might
pass exprme(r;mk%eﬁecuve the will of the people
buus exprosed. he agreement upon which theee
orovision th ere based also contained the specific
P hat.no territorial change rould
| against the will of a State until at lesst

two years had ; .
of the Com;tituet|it:>}:e(l after the formal ratifi- ation

-8
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The German Republicsn Constitution is 00
Rzclunee  wa- elaborate to ed in
tional con'rolof the detail-
dArmy. appears to
its predecessor, and indeed Articles 6, 1,
present no departure in principle from their comps-
nion Articles in the Imperial Constitution. Inas-

much, however, as the orfanisation for pational
defence is a matter

for the exclusive junsdictiop
of the National Government, the German Republlc
stands in a stronger position over a.gamst a State
such as Bavaria than did Imperial Germany ;
and further the centralisation of railr-oa(.ls, posts
and telegraphs, and waterways, again increases

the strength of the Central Government in &
matter in which the Imperial Constitution Was

weak.

which the centralisation of
legislative power has pro
m‘tg:ch further in the German

One respect in

The principles of

hlie : ; : A
ﬁz”";.:l aup':’r:,y;om: Republic than 1t did in the
matteen are’ laid German Empire i t0 be found
f:w"wby "’*"‘;;':“1 in the constantly n;currilg
10, the details beind .- in Article after Al

ialats rovision, 10
:z‘é;:ul:f”hmu i Eicle, that ¢ the Oommonwealth'
' may prescribe by law funda-
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~mel‘1‘tal pr_inciples concerning........ (Article 10),” |
or “details will be regulated by State laws in
-accordance with principles prescribed by Nations!

law (Article 146).” ‘

The r.ubrics in the margin of the following’
Articles indicate at a glance the manner in which
the cope of the German Republican Constitution
extends bevond that of ordinary Constitutions,
and as the rubrics with their accompanying
Articles are for the most part self-explanatory,
they require no further comment.

ARTICLE 1.
The People s . The German Commonwvalth
Sovereign. is a republic.

Political authority is derived
from the People.

ARTICLE 2,

Tht? territory of the Commonwealth consists of

‘the territories of the German States. Other terri-
taries may be incorporated into the Common-
The territory of wealth by National law, if their
the Commomeenlth,  INhabitants, exercising the right
) of self-determination, so desire

FEDERAL CONSTITUTIONS. 219

ARTICLE 5.
1 . - . - - .
Political authorivy 18 exercised In pationsl affairs A
o by the National Government in:. .
h the Constitu-

The  National T
Gover accordance W1
neent tion of the Commonwealth, a.qd
in State affairs by the State (?ove'mment.s in
h onstitutions.

accordance with the State €

ARTICLE 6.
tecive jurisdiction
The Commonwealth hag exclusive ]“"‘s‘lm
over -
1. Foreign relations ;

9. Colonial affairs;

reedom of travel and res:-

3. Citizenship, f toan® ol
e o jmmigration
SNeope of cxclusive . .

nah'on}al jjun'odir» and em]gt&hOl\, an

tioan.

. Organization for nationsl defence ;

. Coinage :
. Customs, including
customs and trade

.nterchange of 8
7. Posts and telegraphs. i

the consolidation of
distriots and the free

[ BN &1 B

8
nelud'ng telephones-
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ArricLe 7.
‘The Commonwealth has jurisdiction over:
. Civil law ;
. Criminal law ;
. Judicial procedure, including penal ad-
Wm subjects of ministration, and
legisiation.  officia!  co-operation

[Z- -]

in respect i
spect of some between the adminis-

of which the Siates
Aave concurrent
powers,

4. Passports and the supervision of aliens;

5. Poor relief and vagrancy ; .

6. The press, associations and public meet-
ings ; :

7. Problems of population ; _protection of
maternity, infancy, childhood and
adolescence ;

8. Pu.blic Health, veterinary practice, protec-

- tion of plants from disease and pests ;

+ The rights of labour, social insurance, the
protection of wage-earners and other
employees and employment bureaus ;

10. The establishment of national organiza-
tions for vocational representation :

trative authorities ;

©

11.

12, The law of expropristion
13.

i6.
17.
18.

19.

. Trade, weights 8l

[TUTIONS. 221

and their

FEDERAL CONST

Provision for war-veterans
surviving dependents ;

paturgl resources
as well as the

distribution,
goods for the

The socialization of
and business enterprses,
production, fabrication,
and pricefixi
use of the community ;
d measures, f
of paper money. banking, 80
and produce exchange

other

oodstuffs and in ©
f sife. and in luxures;

the issue
stock

Commerce in 1o
necessaries of daily 1

Industry and mining

Insurance ;
; t
Ocean navigsticn and decp-sea and €088
fisheries : o .
Railroads, internal nayxgsﬂon;hﬁ:m:n
pication by power—dnven_ v hl e .
land, on sea, and in the au';f : eas o
truction of highways in 80 '; o P
tains to general intercommun!

the national defence;

Theatres and cinematogrsphs-
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ARTICLE 8.

The Commonwealth also has jurisdiction over
taxation and other sources of income, in so far as

they may be claimed in whole or in part for its
L4

] purposes.  If the Common-
ojﬁ;'f;ﬁf,ﬁ,' control  yealth claims any source of
revenue which formerlv  be-
longed to the States. it must have considerdtion
for the financial requirements of the States.
ARTICLE O,
Whenever it is necessary to establish uniform
rules, the Commonwealth has jurisdiction over :
1. The promotion of social welfare :
2. The protection of public order and safety.
ARTICLE 10,
The Commonwealth may prescribe by law funda-
mental principles concerning :
1. The rights and duties of religions associa-
tions ;
2. Education, including higher education and
National legisla- libraries for scientifie

tion lays down use
principles,  details
left 10 the Sltales.

3
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[

. The law of officers of all public bodies ;

. The land law, the distribution of land,
settlements and homesteads, restrictions
on landed property, housing, and the
distribution of population ;

. Disposal of the dead.

ArtiCcLE 11,

The (ommonwealth may prescribe by law
fundamental principles concerning the validity
and mode of collection of State taxes, in order to
prevent -

1. Injury to the revenues or to the trade
relations of the Commanwealth ;

2, Double taxation ;

3. The imposition of excessive burdens or
burdens in restraint of trade on the use
of the means and agencies of pullic
communication ;

4. Tax discriminations against the products
of other States in favour of domestic
products in interstate and local com-
merce ; or

5. Export bounties ;

or in order to protect important social interests.

.

[+1]

N
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ArTIiCLE 12,

So long and in so far as the Commonwealth
does not exercise its juri.diction, such jurisdiction ’

remains with the States. This does not apply
in cases where the Commonwealth possesses
exclusive jurisdiction.

The National Cabinet may object to State laws
relating to the subjects of Artick 7, Number
" National legislation 13, whenever the general wel-
i1 supreme. . fare of the Commonwealth is
affected thereby.

ARTICLE 13,

The laws of the Commonwealth are suprene
over the laws of the Stater which conflict with
them. .

If doubt arises, or difference  of  opinion,
whether State legislation s in harmony with
the law of the Commonwealth, the proper autho-
rities of the Commonwealth or the central
authorities of the States, in accordance with
more specific provisions of a national law, may
have recourse to the decision of a supreme
judicial court of the Commonwealth.

FEDERAL CONSTITUTIONS. 22t

ArticLE 14,

, The laws of the Commonwealth will be executed
, TheStatesarethe by the State authorities,
agents of matiomal unless otherwise provided by
laws. national law.

ARTICLE 15.

The National Cabinet supervises the conduct
of affairs over which the Commonwealth has
jurisdiction.

In 8o far as the laws of the Commonwealth
are to be carried into effect by the State autho-
rities, the National Cabinet may issue general
instructions. It has the power to send commis-
....under national sioners to the central autho-
instructions, rities of the States, and, with
their consent. to the subordinate State autho-
rities, in order to supervise the execution of
national laws.

It is the duty of the State Cabinets, at the
request of the National Cabinet, to correct any
defects in the execution of the national laws. " In
case of dispute either the National Cabinet or
that of the State may have recourse to the
decision of the Supreme Judicial Court, unless
another court is prescribed by national law.

M4s6 (D * n o
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ARTICLE 16.

The ofticers directly charged with the ad~
ministration of national affairs in anv State sball

as a rule, be citizens of that State. The officers,

employees and workmen of the national adminis-
tration shall, if they so desire, be emploved in the
districts where they reside as far as is possible and
not inconsistent with their training and with the
requirements of the service.

ARTICLE 17,

Every State must have a republican conati-
tution.  The representatives of the People must
be elected by the universal, equal, direct and
secret suffrage of all German citizens, both men
and women, according tu the principles of pro-
portional representation. The Stat.- Cabinet shall

The Republican require the confidence of the
Jorm is obligatory.  repres -ntatives of the People.

The principles in accordance with which the
representatives of the People are chosen apply
also to municipal elections ; but by State law a
residence qualification not exceeding one vear of
residence in the municipality may be imposed
in such elections.

FEDERAL CONSTITUTIONS, 2271 -

ArTicLE 18.

The division of the Commonwealth into States
,shall serve the highest economic and ‘cultural
“interests of the People after most thorough
consideration of the wishes of the population
affected. State boundaries mayv be altered and
new States may be created within'the Common-

wealth by the process of constitutional amend-
ment.

With the consent of the States directly affected

it requires only an ordinary law of the Common-
wealth.

An ordinary law of the Commonwealth will also
suffice. if one of the States affected does not
consent, provided that the change of boundaries
or the creation of a new State is desired by
the population concerned and is also required by
the preponderant national interest.

The wishes of the population shall be ascertained
by a referendum. The National Cabinet orders
Terri be ® referendum on demand of
tak:?m :“5..4. one-third of the inhabitants
" certain circums-  qualified to vote for the

tances, National Assembly in the terri-
tory to be cut off.
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Three-fifths of th
hre e votes
majority of the qual.fied voters are rle;:'t d

for the .
alteration of a boundary or the croation

of & ne :

a partwofSt:tei) E.v.en if & separation of only

Bavarian circle m::la!;nsdra:nistmzive district, 8
n d, M ', otper St tes -

soiahe‘:% ¢ ‘;‘li]mim“m‘“'? district, i:inv’o'llvcc(;)r::e

st b “; rt[;qpu(llatlou of the whole di:;trict

must be aec ined. If there s no physical

the rest of e:l::st:‘;;:'in::wt? to be cu off and
3 c i) i

e e R v

con 1 ; Y
monwealth. ¢ “’""i by a apecial law of the C?)m-

Afte
&wemzn:e}:ie tch°°'§°t- of the Populatio.n has been
into the Nat?ona?mj\m’ Cabinet shall introduce
enactnuent. ssenlbl.v a Hi" sllitable ‘or
If auy controvi L.
. emy arises over t « o
ar;ap;r:i)('mmit cox‘ll?egio“ with :uc}lnm ad‘::::g: ::
A » 1t W1 determi .
of rmined
th:‘é:‘:;mp“ny by the Supreme J:S('m' fo(;";phm
n Commonwealth. icial Court of
ARTICLE 19,
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competent to dispose of them, OF if controveréies
{ different States

of 8 public nature arse between :
or between 8 State and the

. D“pw‘ 3 ’. -
ZVI::,L by Supreme Commonweslth, they
determined upon complaint of

one of the parties by the Supreme Judicial Court
of t,he German Commonw , unless another
judicial court of the Commonweslth i8 competent.
_ The President of the Commonwulth executes
judgments of the Supreme Judicial Court.

SECTION IIL

RESIDENT AND THE

CABINET.
*

Tue Nartionan P NATIONAL
. Py Y * *

ARTICLE 48.
_ If any State does not perfor™ the duties
imposed upon it by the Constitution or by patnonnl
laws, the National President may 1o d it to the

performance thereof by force of arms.
order in the German

If public safety and
Commonwealth i matenally disturbed T
endangered, the National President may take tbe
necessary measures 10 restore public safety snd
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order, and, if necessary, to intervene by force

Power of the ©of arms. To this end he may
National President temporarily suspend, in whole
lo interferesna State or in part, the fundamental
by force of arms. rights established in Articles

114, 115, 117, 118, 123, 124 and 153.

The National President must immediately
inform the National Assemblv of all measures
adopted by authority of paragraphs 1 or 2 of this
Article. These measures shall be revoked at the
demand of the National Assembly.

If there is danger from delay, the State
Cabinet may for its own territory take provisional

.measures 88 specified in paragraph 2. These

measures shall be revoked at the demand of the
National President or of the National Assembly.

The details will be regulated by a national law.

» *> * » * *

ARTICLE 60.

A National Council will be organized to
The  Nationa Yepresent the German States
Council represents in national legislation and
the Siates, administration.
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ArTticLe 61.

In the National Council each State has at least
one vote. In the case of the larger States one
vote is accorded for every million inhabitants.
Any excess equal at least to the population of the
smallest State is reckoned as cquivalent to a full
million. No State shall be aceredited with more
than two-fifths of all votes.

The number of votes is determined anew by
the National Council after every general census.

ARTICLE 62,

In committees formed by the National Council
from its own members no State will have more

than one vote.
ARTICLE 63.

The States will be represented in the National

Council by members of their Cabinets. Half of

the Prussian votes, however,

T Mk‘l's"ﬂ{“ . will be at the disposal of the

presenied i Prussian provincial administra-

m”;‘%b’ tions in accordance with a
State law.
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The States have the right to send as maDy

representatives to the National Council as they
have votes.

* * * ]

ARTICLE 65.

The chairmanship of the National Council and of
its committees is filled by a member of the National
Cabinet. The members of the National Cabinet

President of the havethe right and on request
National Council.  (of the Nationa! Council) the
duty to take part in the proceedings of the
National Council and its committees. They must
at their request be heard at any time during its
deliberations,

* * * * * *

ARrTICLE 68.

Bills are introduced by the National Cabinet
_National Legisla- or by members of the
8o, National Assembly.

National laws are enacted by the Nations!
Assembly. ‘

FEDEBAL CONSTITU Ne.

ARTICLE 69
:onal Cabinet
| The introduction of bills by the I:::l::w "

Powers of National requires the conr .
Council over intro- Natio b c
duction of Bills. eement 1 is no

National Cabinet ;ﬁ the Ij‘“tw:ﬂyc““

reached, the National C“bm: tate the di
introduce the bill,_lb“t mus .
the National Counci. pill to
1f the National Council ,rwlg::su,mns:sent, the
which the National Cabinet €0 T “National
latter must introduce the bill 1 of its
Assembly together with
attitude. »
s * b

The National Cabinet issu;S ft;h e gen ution of
trative regulations necessar w
the national laws so {8T ”::\: la
wise provide, It must 8€¢ cuti
National Council 122::;3“ authorities.
laws is assigned to

ARTICLE T8-

i ith _
Th duct of relations W o,
is exauc:i!\:ely a functiod of the Comi0!
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The States, in matters sub]ect to their Junsdxc-
tion, may conclude treaties with foreign countries ;

such’ treaties requlre the assent of the Common-
wealth.

. Agreements with foreign countries regarding
c.hsnges of national boundaries will be concluded

Foreign affairsars Dy the Commonwealth with
an exclusive Na- the consent of the State con-
tional concern. cerned. Changes of bounds-
ries may be made only by authority of a national
law, except in cases where a mere adjustment of

the boundaries of uninhabited districts is in
question.

To assure the representation of interests arising
from the special economic relations of individual
States to foreign countries or from their proximity
to foreign countries, the Commonwealth deter-
mines therequisite arrangements and measures in
agreement with the States concerned.

* * * - *

ARrTICLE 80.

Colonial policy is exclusuvely a function of the
Commonwealth.

- < L 8 - »*
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PY

ArTICLE 82,

Germany forms a customs and trade area
surrounded by a common customs boundary.

The customs boundary is identical with the
international boundary. At the seacoast the
shore of the mainland and of the island belonging
to the national territory constitutes the customs

- boundary. Deviations may be made for the

; course of the customs boundary
,-,,A;w matiers . 8t the ocean and at other
bodies of water.

Foreign territories or parts of territories may
be incorporated in the customs area by interna-
tional treaties or agreements.

Portions of territory may be excluded from
the customs area in accordance with special re-
quirements. In the case of free ports this ex-
clusion may be discontinued only by an amend-
ment to the Constitution.

Districts excluded from the customs area may
be included within a foreign customs area by in-
ternational treaties or agreements.

Al products of nature or industry, as well as
works of art, which are subjects of free commeree
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within the Commonwealth, may be transported in
any direction across State and municipal boun-
daries. Exceptions are permissible by authority
of national law.

ARTICLE 83.
Customs duties and taxes on articles of con-
sumption are administered by the national au-
thorties.

In connection with national tax administration
by-the national authorities, arrangements shall be
provided which will enable the States to protect
their special agricultural, commercial, trade and
industrtial interests.

ARTICLE 84.
The Commonwealth has authority to regulate by
law ;

1. The organization of the State tax adminis-
tration so far asis required for the uniform
and impartial execution of the national
tax laws ;

2 The organization and functions of the
authorities charged with the supervision
of the execution of the national tax laws ;

3. The accounting w'th the States :

3
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- 4. The reimbursement of the costs of adminis-
- tration in connection with the execution
of the national tax laws.

ARTICLE 85.

All revenues and expenditures of the Com-
monwealth must be estimated for each fiscal year
and entered in the budget.

A.
The budget is adopted by law before the begin-
ning of the fiscal year.

Appropriations are ordmanlv granted for on:
year : in special cases they mav be granted for a
longer period. Otherwise, provisions extending
beyond the fiscal year or not relating to the
national revenues and expenditures or their ad-
min‘stration, are inadmissible in the national
budget law,

The National Assembly may vot increase appro-
priations in the budget bill or insert new items
without the consent of the National Council.

The consent of the Nations! Council may be
dispensed with in accordance with the provisions
of Article 74. X

* - 4 € 3
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ARrTICLE 87.

Funds may be proeured by borrowing only in
case of extraordinary need and in general for ex-
‘penditures for productive purposes only. Such
procurement of funds as well as the assumption by
the Commonwealth of any financial obligation is
permissible only by authority of a national law.

ARTICLE 88.

The postal and telegraph services, together with
the telephone service, are exclusively functions of
the Commonwealth.

The postage stamps are uniform for the whole
Commonwealth.

The National Cabinet, with the consent of the

Posts and Tele- National Council, issues the re-
graphs are -a Na- gulations prescribing the con-
tional concern. ditions and charges for the use
of the means of communication. With the consent
of the National Council it may delegate this
authority to the Postmaster General.

The National Cabinet, with the consent of the
National Council, establishes an advisory council

to co-operate in deliberations concerning the postal, .-

telegraph and te'ephone services and rates.
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The Commonwealth alone concludes treaties re-

hting to communication with foreign countries.

ARTicLE B9.

It is the duty of the Commonwealth to acq\ure

ownérship of the railroads which setve as means
Railwaye. of general public communica-
4 tion, and to operate them as &

|mgle system of transportation.
The rights of the States to acquire private rail-
roads shall be transferied to the Commonwealth on

its demand.

* * = * * *

’

ARrTiCLE 94.

i the Commonwealth takes over the operation of
railroads which serve as means

wﬁ; h’s’i“f& r:’g‘;“‘: of general public comm'unicatiqn
in railways. in any district. additional rail-
roads to serve as means of gen-

eral public communication within this district may
only ke built by the Commonwealth or with its
consent. If new construction or the alteration of
existing national railroad systems encroaches upon
the sphere of authority of the State police, the

_ nationsl railroad administration, before its decision,

shall grant a hearing to the State authorities.
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Where the Commonwealth has not yet taken
over the operation of the rsilroads, it may lay’out
on its own account by virtue of national law rail-

roads deemed necessary to serve as means of general
public communication or for the national defence,
even against the opposition of the States, whose

tetritory they will traverse, without, however, im-

pairing the sovereign powers of the States, orit
may turn over the construction to another td

execute, together with a grant of the right of ex-
propriation if necessary.

Each railroad administration must consent to
connection with other roads at the expense of the
Iatter.

* »* * *

ARTICLE 97.

It is the duty of the Commonwealth to acquire
ownership of and to operate all waterways serving

as means of general public communication. -
After they have been taken over, waterways

serving. as means of general public communication
" may be constructed or extended only by the Com-

‘monweslth or with its consent.
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In the administration, development, or con-
struction of such waterways the

Waterways. requirements of agriculture and
water-supply shall be protected in agreement
with the States. Their improvement shall also be

‘ considered.

Each waterways administration shall consent
to connection with other inland waterways at the
expense of the latter. The same obligation exists
for the construction of a connection between

inland waterways and railroads.
In taking over the waterways the Commonwealth

acquires the right of expropriation, control of rates,

and the police power over waterways and naviga-
tion.
The duties of the river improvement associations

in relation t® the development of natural water-
ways in the Rhine, Weser, and Elbe basins shall

be assumed by the Commonwealth.
*® * * * &
vir.
ArTICcLE 103,
Ordinary jurisdiction will be exergised by the

s L

National Judicial Court and the courts of the

States.
* * . . . =
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ARrTICLE 107,

<

There shall be administrative courts both in

. the Commonwealth and in the
. The Administra-

tion of Justice, States, in accordance with the

laws, to protect the individual

against orders and decrees of administrative autho-
rities.

ArTicLE 108.

In accordance with & national law a Supreme

Judicial Court will be established for the German
Commonwealth.

ArrticLE 110.

Citizenship in the Commonwealth' and in the
o States will be acquired ana lost
tioﬁ;?ﬁ%’:g"”v % in accordance with the pro-
i visions of a national law. Every

citizen of a State is at the same time a citizen of
the Commonwealth

Every German has the same rights and duties in

each State of the Commonwealth as the citizens of
that State,

FEDERAL CONS‘IT!'UT!ONB. ; 24‘3

"SECTION IL.
Commuxiry Lire.
ARTICLE 128,
All citizens without distinction are eligible for

public office in accordance with the laws and accord-
ing to their ability and rervices.

All discriminations against women in the civil
service are abolished.

The principles of the official relation shall be
regulated by national law.

ARTICLE 138.*
State contributions

to religious societies
authorized by law,

contract, or any special

“The above is to be read w1th Article 137, which runs
as follows :—
ArTicur 137.

There is no State church.

Freedom of association in religious societies is gua-
ranteed. The combination of religious societies within
the Commonwealth is not subject to any limitations,

Every religious society regulates and administers its
affairs independently w\thm the limits of the general law.
It appoints its officers without interference by the State
or the civil municipality.

Religious societies may be incorporated in sccordance
ith the general provisiona of the civil law,
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grant, will be commuted by State legislation. The
general principles of such legislation will be
defined by the Commonwealth.

The property of religious societies and }mions
Disestablishment and other rights to their cul-
of the Church tural, educational, snd chari-
governed by Na- yopje institutions, foundations,
tional law, details d h . ate
of commutation, 8L other possessions
ele.. left +to the guaranteed.
States,

* » * * * ]

Existing religious societies remain, to the same_extent
a8 heretofore, public bodies corporate. The same rights
shall be accorded to other religious societies if by their
constitution and the number of their members they oﬁql'
& guarantee of permanence. If a number of such public
religious societies unite, this union is also a public body
corporate.

The religious societies, which are recognised by law as
bodies corporate, are entitled on the basis of the civil tax
rolls to raise taxes according to the provisions of the laws
of the respective States,

The associations, which have as their aim the cultivation
of a system of ethics, have the same privileges as the
religious societies. -

The issuance of further regulations necessary for osrry-

ing out thess provisions comes under the jurisdiotion of
the States.

245
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ArTICLE 143

The education of the young sil:l:.heir .
for through public institutions esta

’ nd m
ment the Commonwealth, States 8
oIl be regulated 11

Ppa'it'es cooperate.

The training of teachers sh manner for the

Bducation a con- B uniform h acco ing _t0
current obligation. Comm°“we?ltles of the higher
the generally recognized princiP
education.

i hoo

The teachers in the P“bl‘;.\c::s.

rights and duties of State
* * *

ls have the

) ati-
hall be syster
The public school syster :ndation of common

: fo and
call nized. Upon 3 gecondary
elmy;en::l%; schools the sySterm ;{w developmen®
higher education is erected: tion shall be deter-
of secondary and highel:ted““
mined in accordance Wi : o
of occupations, and the 3¢9 Lo hig qualif
a particular school ghall de[;e?xpon
cations and inclinations, BOY. ©' ° s pig parents.
and social position of the relig?
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Nevertheless, within the municipalities, upon the

petition of those entitled to instruction coramon
schools shall be established of their faith or
ethical system, in so far as th's does not interfere
with a system of school administration within
the meaning of paragraph 1. The wishes of those
entitled to instruction shall be considered as
much as possible. Details will be regulated by
State laws in accordance with principles to be
prescribed by a national law.

To facilitate the attendance of those in poor
circumstances at the secondary and higher schools,
public assistance shall be provided by the Com-
monwealth, States, and municipalities, parti-
cularly, assistance to the parents of children
regarded as qualified for training in the

secondary and higher schools, until the completion
of the training.

%* * * * *

ArTICLE 150.

The artistic, historical and natural monuments
and scenery enjoy the protection and care of the
State. . :

The prevention of the removal of German art

treasures from the country is a function of the
Commonwealth.

" “The regulation of econo
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AxrTicLe 151,

mic_life must conform

oto the principles of justice.’ith the object of

assuring humane conditions of Ife for all. Within

Economic liberty these limits the economic
qoverned by ¥a. liberty of the individual shall
tional Law. be protected.

Legal compulsion is permissible only for
safeguarding threatened rights or in the service

of predominant requirements of the common
welfare.

The frecdomn of trade and industry is guaranteed
in accordance with the national laws,

ArTicLE 156,

The Commonwesalth may by law, without im-
pairment of the right to compensation, and with
a proper application of the regulations relating to
expropriation, transfer to public ownership private
business enterprises adapted for sociahization.
The Commonwealth itself, the States, or the

The Sucialisation Municipalities may take part
of Industry. in the management of busi-
ness enterprises and associations, or secure 8
dominating influence therein in any other way.
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Furthermore, in case of urgent necessity the
Commonwealth, if it is in the interesv of
collectivism, mayggeombice by law business en-
terprises and associations on the basis of admi-*
nistrative autonomy, in order to insure the
co-operation of all producing elements of the
people, to give to employers and employees &
share in the management, and to regulate the
production, preparation, distribution, utilization
and pecuniary valuation, as well as the import
and export, of economic goods upon collectivistic
principles.

The co-operative societies of producers and of
consumers and associations thereof shall be incor-
porated, at their request and after consideration
of their form of organisation and peculiaritieﬂ,
into the system of collectivism.

ArTICLE 157,

4 uniform na- Labour is under the specisl
#onal law  for protection of the Common-
labour. wealth.

, The Commonwealth will adopt a uniform labour
aw.

001131'11'0'“0 NS.

: FEDERAL

ARTICLE 158. a,uhh_dr,

Tntellectual labour, the rig\':f::v
*the inventor and the artist en}ol

th.
and care of the CommonW o o
The products of German sct:‘a::;p,_ H :
technical science ghall also o ata m:ndn '

Protected abroad through inte

_ ARTICLE 161t 4 the
For the purpose of conserving

ability to work, of protectin® Tlg oo of age, 1
gmrdying against the e},onomic(f the -Vi"i“‘tu:ﬁ

ial insura: validity s
e so;;?’l‘“’:'d f:f:- ({ life, the Oomtﬁo::sive system
o adopt © compl;e :f which the
of insurance, in the_ managemen
insured shall predominate: ., .
* ™ &®
ARTICLE 163. - o
1 to
Every German hss, without pre];)dl:use his
pemni’i liberty, the Iﬂo:al d“tin :;l
The Right to intellec L d dedbyA

Work. powgrl a8
welfare of the community-:
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Every German shall have the opportunity t3

earn his living by economic labour. So long as
suitable’ employment cannot be procured for,
him, his maintenance will be provided for.
Details will be regulated by special national laws.

* % * * *

ARTICLE 165.

Wage-eariiers and salaried employees are quali-
fied to co-operate on equal terms with the
employers in the regulation of wages and working
conditions, as well as in the entire economic
development of the productive forces. The
organizations on both sides and the agreements
between them will be recognized.

The wage-earners and salaried employees are
entitled to be represented in local workers’
councils, organized for each establishment in the
locality, as well as in district workers’ councils,

organized for each economic

establishment . .
of Thfke ;:,m area, and in a National Workers’

Workers' Councit  Council, for the purpose of
am erclusive Na-. looking after their social and
Hional concern. economic interests.

The district workers’ councilsand the National
Workers’ Council meet together with the repre-

FEDERAL (ONSTITUTIONS. a5z

smtatives of the employers and with other
mterested classes of people in district economic
pouncils and in a National Economic .Council for
the purpose of performing joint economic tasks
and-co-operating in the execution of the laws of
socialization. The district economic councils and
the National Economic Council shall be so con-
stituted that all substantial vocational groups are
represented therein according to their economic
and social importance.

.. Drafts of laws of fundamental importance

relating to socisl and economic policy before
introduction (into the National Assembly) shall
be submitted hy the National Cabinet to the
National Economic Council for consideration. The
National Economic Council has the right itself to
propose such measures for enactment into law.
relating to 1f the National Cabinet does

ialind Economic  not approve them, it shall,
Policy ~must be pavertheless, introduce them

submied 10 e .0 the National Assembly
Oouncil before in- together with a statement of

troduction. its own poeition. The Natmnal
Economic Council may have its bill presented
xsone of its own members before the Nationai

embly.
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1§

Supervisory and sdministrative functions may

be delegated to the workers’ councils and to the
economic councils within their respective areas. ,

The regulation of the organization and duties
of the workers’ councils and of the economic

councils, as well as their relation to other socipl

bodies endowed with administrative autonomy,
is exclusively a function of the Commonwealth.
i * » » * *

ArTICLE 170.

The Postal and Telegraphic Administrations of .
Bavaria and Wurtemberg will be taken over by the -

Commonwealth not later than April 1, 1921.

If no understanding has been reached over the
terms thereof by October 1, 1920, the matter will
be decided by the Supreme Judicial Court.

The rights and duties of Bavaria and W

The  Supreme Derg remain in force as hEreto-
Oourt to arbitrate fore until possession is trans-
in disputes between - ferred to the Commonwealth.

Nationai m:d ‘90;“{: Nevertheless the postal and

Mfa of telegraphic relations with
Posts, 7elegraphs, Deighbouring foreign countries
Railways and wil! be regulated exclusivel ]
Canals. by the Commonwealth.

. FEDERAL CONSTITUPFIONS, 253

ARTIOLE 171,

. The State railroads, ca.m,ls and aids to nlmgshon
* will be taken over by the Commonwealth not later

than April 1, 1921.

1f no understanding has been reached over the
terms thereof by October 1, 1920, the matter will
be decided by the Supreme Judicial Court.

* * s » *

ArTicLe 76.

The Constitution may be amended by process
of legislation. But Acts of the National Assembly
relating to the amendment of the Constitution are
effective only if two-thirds of the legal membership

are present, and at least two-
Jﬁmﬁﬂﬁ“ o thir}t;s of thouse present give
amendment. their assent. Acts of the Na-
tional Council relating to the amendment of the
Constitution also require a two-thirds majority of all
the votes cast. If an amendment to the Consti-
tution is to be adopted by the People by popular
initiative, the assent of a majority of the qualified
voters is required.
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¢
If the National Assembly adopts an amendment
to the Constitution against the objection of the
National Council, the President may not promul'

gate this law, ifthe National Council within two®
weeks demands a popular vote.

s

CONSTITUTIONAL AMBKD

CHAPTER V-

MENT. .
st . AL ”END

“Tak Process oF CONSTITUTION

-9

i - endment has
The process of constitunonal ame

o allotted to 8 chape” -
een nasise
&Mhe”dmﬁm itself in order to emP

the Bllbject
Sypes of Constitu 1mp0fw“°° [l the more
fion. This is PerbaP® T4 ) seo who

Wecessary since the gre&tet-num
will read these pag

e . which the very
. the political habits of England 1 ¥

. hich ther
8implicity of the process, ¥ 1s altoge
Of'PI:Lrliaz’nent like any other, conces

. ne.
the importance of what 18 being do

. oy met by
On the threshold of the fmb]ect we are

inds of con-
the necessity of understanding the kinds ©

. their dlﬁerent
stitution which exist and of deﬁmn‘ite the appro-
characters before we can app}flei The nations
Ppriate methods of 8me“d‘“gn§1:emed the making
which have most profoundly % countries from
of constitutions, in all 3:'; ratification of the
s o o o i o e
are the- Roll)nans and the Enghslly lacked .the
for all their intellectual fertility:
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oapacxty for large scale enterprise, and bequaathed
to the modern world nothing in political institutions
to compare with the classical books of their poli-
tical literature. . The Romans, on the other hand,*

being less devoted to the pursuit of ideas, made

their institutions almostesolely with a view to the
practical purpose in hand and thus evolved a
pattern of government which, while not perhaps
intrinsically superior to the Greek City States,
possessed the power of expansion to a far greater
degree. The English, likewise, relegating theory
to a minor part in the making of constitutions,
made of the British Constitution & mirror of the
national character. And, as Rome carried her
citizenship and her institutions over the ancient
world, so England has spread her form of govern-

ment ﬁddy through the modern world.

It is, however, not merely the range of their
Their Constity- influence,” says Lord Bryce in
dions are mirrors his stimulating essay on
of the ational ‘ Flexible and Rigid Consti-
oharacter. tutions ”’ (Studies sn History

and Jurisprudence, Vol. 1), ‘' nor merely the
fact that, as the Roman Constitution worked
lish

upon the whole of the ancient, so the
Constitution has worked upon the whole of the

CONSTITUTIONAL AMENDMENT. 257
©
modern world, that makes these two systems

deserve constant study. Constitutions are the

expression of national character, as they in their
turn mould the character of those. who use them;
and the came causes which made both peop]es

great have made their political institutions also
strong and rich, specially full of instruction for
all nations in all times. There werein the fifth

century B.C. hundreds of commonwealths in the

Medit2rranean countries with republican fran:es of

government, many of which bore a general
resemblance tothatof Rome. There were in the
fourteenth century A.D. several mobarchies in
Europe similar in their constitutional outlines
to that of England, and with what seemed an
equal promise of rich and free development. Of
the former, Rome alone survived, destroying or
absorbing all the rest. Of the latter; that of
England is the only one which had at the end of
the eighteenth century grown into a system at
once broadbased and strong, & system which
secured both public order and the freedom of .the
individual citizen, and in which the people were
able to make their voice heard and to influence
the march of national policy. All the others had
either degenerated into despotisms or remained
1

M456R 1
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¢

comparatively crude and undeveloped. Thus when,

after the flood of Napoleonic conquest had sub-

sided, the peoples of the European continent began -

to essay the establishment of free constitutions,
they found in that of England the model fittest to
be followed, and sought to adapt its principles to
their own several conditions. . . .It is, therefore, to
Rome and to England that the eye of the student

of political constitutions will most often turn.

They represent the most remarkable developments

of ordered political life for the ancient and for

the modern world respectively. And whoever

- attempts to classify Constitutions and to note the
~distinctive features of the principal types they
present, will find that it is from Rome and from

England thatillustrations can most frequently and
most profitably be drawn . ’

From an'examination of these two leading types

Lord Bryce on Lord Bryce proceeds to reject
rigid and flexible What he calls the old-fashioned
constitutions. classification of Constitutions
as Written and Unwritten, substituting for these
descriptions the terms Rigid (the Roman) and
Flexible (the English). His argument is too long
for detailed examination here but the sum of it is
that, whatever may be the constitutional needs

CONSTITUTIONAL AMENDMENT, 20 "
Q

of a unitary State, s federal State requires &
cuntract between the parties much more definite
than is usually found in-any Flexible {(or Unwritten)
Constitution. Moreover, the contract once made,
the process of altering it must provide the States,
the People and the Central Government alike
adequate opportunity to consider whatis proposed.
Each type of Constitution no doubt has its draw-
hacks. A Flexible Constitution, while admirably
adapted to meet emergencies in changing times,
is on the whole too easily amended ; while a Rigid
Constitution. being difficult to amend, is on that
account not so adaptable to any rapid or profound
change of circumstances. ““ A Rigid Constitution,”
says Lord Bryce, ‘‘ which has arrested various
proposed changes, may be overthrown by a popular
tempest which has gathered strength from the very
fact that such changes were not, and under the

actual conditions of politics could not be, made by
way of amendnent.”

Now, once it is agreed that the political con-
tract which is the foundation of a federal State
requires the explicit form of a written or statu-

A Rigid Constitu- tory Constitution. the precise
‘tion most suitable degree of rigidity in that Con-
Jor & Federal State.  gtitution is important—rigidity
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being used here in Lord Bryce’s sense as roughly
synonymous with ‘ Written ’—and the question
whether the centrifugal or centripetal forces

within the State are the stronger becomes vital.’
‘As Lord Bryce says once more :~~

“Where the centripetal force is palpably the
stronger, either sort of constitution will do to
hold the community together: and the choice
between the two sorts may be made on other
grounds.  But where the centrifugal force is
potent, and especially where there are reasons to
apprehend its further development, the establish-
ment of & Rigid Constitution may become des-
irable, and yet may be a matter of 'much
delicacy and difficulty. If the constitution be
framed in the interests of a centralizing
policy, there is a danger that it may assume and
require for its maintenance a greater strength in
the centripetal forces than really exists, and that
for the want of such strength the constitution
may be exposed to a strain it cannot resist.
Amid the constant change of phenomena, a
Rigid Constitution necessarily represents the past,
not the present; and if the tendencies actually
operative are towards the- dissociation of the
-component groups of the community, a frame of

Y

[
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government which fails to provide scope for these:
tendencies will soon become out of date and unfit
for its work. Where, on the other hand, the exist-

“ence of distinct groups, each desiring some control

of its own aflairs, is fully perceived and duly ad-
mitted as a factor in the condition of the com-
tnunity, and ‘where it is desired to give legal re-
cognition to the fact, and to protect the other
local groups or sub-communities from being over-
tidden by the largest among the groups, or by the
community as a whole, the creation of a Rigid
Constitution offers a valuable means of secur-
ing these objects. For such a constitution may be
so drawn a¢ to place the local groups under the
protection of a fixed bodv of law, making their
privileges an integral part of the frame of govern-
nient, so that the whole Constitution must stand
or fall with the maintenance of the rights enjoy-
ed by  the groups.”

Accordingly, where a Constitution can be so
fashioned and operated as to offer the disruptive
forces just so much free play as may disarm their
violence and to bring all parts of the country in
reasonable acquiescence and unity under a Central
Government, the principal instrument of govern-
ment must be a Rigid Constitution and the process
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. of amendment must be neither too elabarate nof

.
.

too easy.

At the present moment the Indian COﬂStit‘,”v"

tion, as embodied in the Government of Indi®
Act, possesses in a sense the qualities of both the
Phe Rigid and the Flexible Cons®l-
st of'ﬂz”'; ohar- 4 tion. It is flexible inas-
ndian .

Conatitution. much as it can be amended
o by the simple process of ordi-
nary parliamentary enactment. On the other
hand, it bears a resemblance to the rigid type inas-
much as its provisions appear in explicit and
written form, and the process by which it is usually
amended is not unlike that prescribed in federal
Constitutions. That is to say, the practice has
been either for discussions on Indian constitutional
reform to arise between His Majesty’s Government
and the Government of India and to become the
starting-point of a more or less prolonged examina-
tion of the requirements of the moment either by
& commission appointed for the purpose or by
other means. Only after this preliminary process
of exploration is completed does the Imperial
Parliament usually consent to enact any substan-
tial change in the Indian Constitution. In future,
whatever may be the enacting authority, that is to

CONSTITUTIONAL: AMENDMENT.

sny, whether it continues for some olun-
IuZf’evl"ial Parliament or whether P-umebngy ) :ll:e
tarily transfers this right to “';;ﬁdlg:obably remain
“principle and the process conglude, thereforey
much the same. We m;i main features of the

that, in proportion ast : t form
port rmanen )
Indian Constitution reach their pe bing for

the need for a Rigid Cons.titution gl;el?lc)zlrate and
itself, amongst other things, 3 1l become the
definite process. of amendment W1 slv compose
more evident. A country So.varlouro;;ihcial areas
a8 India, and already divided into E,m ossible, to
which it would be difficult, if not1mp

abolish, is an appropriate re{%mn standpoint we
Constitution and, from whatever = expressly
approach it, requires a Comstrtti FEHTE
made in the form of a special Statute.

o “nited

Article V of the Constitution Ofthtehfnarl;ner in
The  Awerican States prescrlbes_t \tion can be
method of amending Which the Constitv .

N ws I —
the Federal Constilu- amﬂ.lded as follo
tion.

i th
“ The Congress, Whenever ¢wo-thirds of bo

houses shall deem it necessarys shall pro-

. s or
pose amendments t0 this Constitution, Ofs
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on the application of the legislatures of
two-thirds of the several States. shall call
a convention for proposing amendments;
which in either case shall be valid to

intents and purposes as part of this Con-
stitution, when ratified by the legislatures
of three-fourths of the several States,
or by conventions in three-fourths there-
of, as the one or the other mode of rat-
fication may be proposed by the Cong-
ress, provided that no amendments which
may be made prior to the year one thous-
and eight hundred and eight shall in any
manner affect the first and fourth clauses
in the ninth section of the first article :
and that no State, without its consent,

shall be deprived of its equal suffrage in
the Senate.”

Here the American process of amendment may
begin either in Congress, the Central Legislature,
or by the combined will of not less than two-thirds
of the individual States. * Thus, the process may
be initiated by the National representatives in the
First Chamber with the consent of the State re-
presentatives in the Second Chamber or by some
motive operating originally and entirely from

»
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. te Legislatures.
State sources, that 18, 10 'tbe S‘::ce, and whethet

Whichever be the originating 8¢ oposed by Con-
the amendments themselves 8¢ }:‘};ep final autho-
gress or by a special Conve nt}on’be Legislatures of
rity lies with the majorities 10 t  thatistosay,
three-fourths of -the several St.aﬂtho created the
it resides in the original parties -ed that there is
American Union. 1t will !)e obsa“ res it to consi-
Provision for any State which 80 esl ntion elect-
der the amendments in & special Convectice is for
ed ad hoc, but the usual modeﬂL pg:ate Legisla-
amendments to be referred t0 the

ture itself.

The individual American s§ate (Constitution 1M
the United States,amends 1t ovisions
o conformity with the I’tl' invari-
Constitution of ‘:ﬁ thereof. The ;‘moi line not
American State. able practic¢ f:) lks)::lile cases the
unlike that of Article V above. be launched by 8
process of amendent Mmay oressing  their
minimum number of electors exp

. arted
. . vy may be st
desire in a prescribed way or it The

( itself.
Resolution of the Legislature 1+ e
gzt'iﬁawﬁ?: 1‘:1 1(z:ome cases takes place by pop

. t,her caSGS y
vote throughout the States andeaﬂf;" the purpose-

reference to a Convention elect .

as distinct Iro!n

Amendment of
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Chapter VIII, Article 128, of the Australian :
The Australian Constitution, runs as fol-

lows :— .

*128. This Constituti
: io .
except in the following n:;::::ll'l:——m)t be sitered

T
he proposed law for the alteration thereof

g::;it Il;e passed by an absolute majority of
oy ouse of the Parliament, and not less
th :,npta\;r;) or m;)‘re than six months after
age through both Houses the
g::foied law shall be submitted in each
e :15}:;1 ('::e:) fel«ectoll)‘s qualified to vote for
] members of t
Representatives. he House of

But if either House passes any such proposed

;?w by an absolute majority and the other
ouse'rejects or fails to pass it or passes it
with any amendment to which the first-
mentioned House will not agree, and if
after an interval of three mont’;hq the
f!ilzst;men’_oloned House in the same (;r the
‘a\x bsessnon again passes the proposed

w by an absolutemajority with or with-
out anv amendment which has been made

And if in & majority
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-

or agreed to by the other House, and
such other House rejects OF fails to pass
it or passes it with eny amendment t0
which the first-mentioned House will not
agree, the Governor-General may submit
the proposed law 88 last pr0pose(} by
the first mentioned House, and either
with or without any amendments sub

sequently agreed toby bot-}} Houses, to the
electors in each State qualified to vote for
of Representa-

the election of the House € :
tives, When a pro law is submit-
ted to the electors the vote shall be
taken in such manner 88 “the Parli.ament
prescribes. But until the qualification of
electors of members of the House of
Representatives becomes  uniform
throughout the Commontweslth, only one
half the electors voting for and against the
proposed 1aw ghall be counted 1n any
State in which adult suffrage prevails.

of the States 2 majority

of the electors voting approve the pro-
posed law, and f & majority of all the

electors voting also approve the propos-
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~3

ed law, it shall b
; e presented to the
Governor-General for the Queen's assent.

N . e
I\ i:(lat,e:atxon c}lmlnlshlng the proportionsto
HE esentation of any State in either
use of Parliament, or the minimum

number of representatives of a State in

::rl:; Hg;x;anfh}{epresentatives, or increas-
ing, dimi 1fs lhng, or otherwise altering
affecting th the State, or in any manner
ailec ing ! e provisions of the Constitu-
fion 1l'e ation thereto, shall become

unless the majority of the electors

voting in th
la.w_”g at State approve the proposed

It |
Pav.rliaav.xnl:,nl‘;er{)3 to be observed that the Imperial
Commonwealth el;ach“g this provision in the
1900, VOl\lntarilyo trﬁ::ftmh?l Constitution Act,
sferred to th :
Pendsrmental fctoms n mo Barinsaons om of the
true that the fZCtPrs in national sovereignty. It is
of the Crown bl:flgiz }éﬁowdes for the prior assent
. e me : -
oprstio, bt the et o th Crowa 1 such
¢ is either unthinkab S
n . 8 le or 4
Sio:u(:lfl ercums.tances as must me(;,l;ly ﬂt;hmkable
of Australia from the British Empiree seces-

1)

(2) The proposal is in

CONSTITUTIONAL AMENDM

Let us examine a little more closely the st&es

The Ausiralian by which the
. method in detasl.
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Australian Con-

stitution can be amended :—

It is obvious that Bo proposal for the

amendment of the Constitution, except
‘possibly during 8 War, could mature 80
rapidly in the public mind 8s to take any
section of Australian opinion by surprise.
Therefore, the incubating process through
which a proposed amendment must pass
before it can even appear in the Austra-
lian Parliament as & Bill will be of con-
siderable length. Short of the usurpa-
tion of constitutional power by an
Australian Musso'ini, and in the absence
of any such emergency 8s War, the
precipitate epactment of any substantial
amendment would be extremely difficult
if not impossible.

troduced either in the
Senate or in the House of Representa-
tives. Its passage through either House
or both will take someé time and will offer
public opinion 8 gecond opportunity of

deliberation. .
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i ins

The British North .Ammca Cﬁct;i:\?fiz’n .contgere-

00 provision for,altfermg ttlfe pns 2 Consti-

."“7‘;":‘1 Canadiar t(\)xl;?(’)nal amendment h})e!f:lﬁs

not to Canada bio o t';he I!'Ill)er‘“?l“lxs a(rla?mdiu;
On this Mr. Justice Riddell n .

. 23 savs —
Constitution in Form and in Fact 3

#13) After its final passage through both
Houses the Bill must remain under the
scrutiny of public opinion for not less e
than two months and not more than six.

(4) Finally, it is submitted by referendum to :
the whole body of electors in each State '
for their acceptance or rejection. Lower Canads which

(5) If in a majority of the States a majority «The old Province of e s by the

) of the electors accept it and morleovel‘ expired as & lg,gﬂ entltg'.c‘;l‘ lus:iltedy the
only if a majority of the whole Australian effect of the Union Act W ‘da and Lower
electorate also accept it, then and then Provinces of Upper Cana f Canada, was
only does the Governor General submit (Canads into the Province 0 :

i dians
it to the Crown for assent. ted by French Cana

largely popula om were Catholic and

The foregoing process applies only where both almost all of whw their old law and
Houses agree to the proposed amendment. Where ~ much attach inder of the people of
the Houses disagree, the original enacting House customs ; the rem? were largely English-
may, after an interval of three months, pass the the new Doxmm%“ommnt’ in general
proposed amendment once more by an absoluté speaking and gsh law and customs
majority. 1f the other House again rejects the attached 10 Enﬁ Canadians were willing
amendment or attempts to amend it in a manner © . While the French contract with therr
distasteful to the originating House, the Governor : to enter into % brethren, they were
General may submit the proposed amendment, English-_speakmg intoa contract which
either with or without the amendments, if any i not willing t0 enter the more numerous
which the other House attempted to int’roduce, t(; could be varied by

. . 1 nsent.
tlll)e same process of electoral judgment as described English without thejr ¢©
above.
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.There is, however i
here , , no difficulty in havi

A;?ﬁldurl:nt made if and whex? ‘5251:;
po Add. u:: tofthe Sovereign is passed b):
) o Z of Parliament at Ottawa ask-‘
e theeu mendment specified. Accord-
Ing to the (xilrwrltten Constitution, the vote
o et ess must be unanimous (or
practical gwuﬁzmmous) or it will not be
orwarced to ndon. When the Address
b rocelved y the Colonial Secretary in
, the desired amendment to} the

Briti
ritish North America Act is passed by

the Imperial Parli

L arliame

with nt as of

simp(l):rlt igfabate. This is, in cs?llll)l‘:tiz;l:

mentvag é":ig legal validity 'to an amendi
greed upon by the parties to the

original contr. .
amend.” act, which they desire to

~ Under Chapte
pnder pters IX and X of th i
, the South African Parlia;lesnotur::la; ;Il‘?::

The 8 ; 1
e outh African fr}:; boundaries of any pro-
ce, divide a province into

an : two or :
new province out of more provinces, or form

and may fu Pl‘OVinces withi .
y further by law repeal or :lltl;::; ’;111; Ufmc;lxll,
of the

provisions of the
these two chapters are as follows :—

“ IX.—NEwW PROVINCES

CONSTITUTIONAL AMENDMENT. - 213

Act itself. The provisions of

ANb TERRITORIES.
alter the boundaries of

149. Parliament may
any province, divide a province into two
. or more provinces, or
bof,ﬁfj‘,'fjﬁ" of p,.?,_ form a’ new province
rinces. out of provinces with-
in the Union, on the
cil of

petition of the provincial coult

everyy province whose boundaries 8re

affected thereby.
ice of the Privy

150. The King, with the adv
dresses from the

Council, may, oB '
Houses of Parliament of the Union, admit
into the Union the territories administer-

ed by the British

Power 0 admit ¢
into Union territo- South Africa Comp-
ries administered by- an
British South Africa
Company. representation
otherwise in each case as are expre
ed in the addresses and approved by the
King, and the provisions of any Order in

Council in that behalf shall bave effect a8
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if they had been enacted by the Parlia-
ment of the United Kingdom of Great
Britain and Ireland.

151. The King, with the advice of the Privy

152.

Council, may, on addresse: from the
Houses of Parliament of the Union,
Power (o transfer transfer to the Union
to Union, govern. the government of
ment of native terri. 8NY territories, other
tories, than the territories
administered by the
British South Africa Company, belong-
ing to or under the protection of His
Majesty, and inhabited wholly or in
part by natives, and upon such transfer
the Governor-General in Council may
undertake the government of ‘such terri-
tory upen the terms and conditions em-
bodied in the Schedule to this Act.”

“ X.—AMENDMENT OF AcrT.
Parliament may by law repeal or alter
any of the provisions of this Act: Pro-

Amendment of the vfd.ed that no pro-
South Africa Act,  Vision thereof, for the

operation of which a

Thus the only circurpsta.nces
provision for conmstitutl
down are :—(a) any van
representatives

277
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. . bed,
dofinite poriod, O eiod be  eeled of
i c
s}llt:z“ g A_n?lu progiiled furtht_er. tlllx:zo l:ﬁ
:eper:l <;r alteration <;f t:e ‘p;oxir:u;ec o
tained in this section,

thirty-three and thirty-ffo:;e (ggﬂse tl::;
[A‘;I:Ebelﬁlvo{lm? e:abcel:sed :he limit the:(;irt;
r:ibéd or until a period of w:o); o
D elansed after the establishmen 1 i
l;nion,pwhichever is the lo?z; ept(:undr-
or in segtions thirty-five tls:; o e
ed and thirty-seven, sh e
he Bill embodying such repeaH alters:
zioen shall be passed by both (;)at, o
Parliament sitt&gaggtéhii; l;lyl ot
- / : f
:ll;:g tr:;a;l;ﬁ%rds of the total iun;}b‘ﬁr :o
members of both Howéhall L en
| at such joint sitting s
Eﬂ-?:::’e been duly passed by bot
0

liament.” .
oy in which any gpelu.al
nt 18 1al
onal amendme
iation in the. pumber of

to each provinceln the



_"‘

276 THE PRUCESS OF
South African Parliament, (b) any change in the
qualifications of voters, and (¢) any proposal to
affect the equality f the Dutch and English
languages as the official languages of the Union.
In respect of the main provisions of these two
chapters, South Africa. as ip other things. de-
parts from the customary fedoral form.

Chapter III of the Swiss Federal Constitution
provides for the revision of the Swiss Federal
The Swiss method. CODStitution by federal legis-

lation duly passed through both
Houses : Provided, however, that, if one Chamber
rejects the proposals of the other or if fifty thous-
and dualy qualified Swiss citizens demand any
particular amendment, the disputed amendment
in the first case, or the amendment demanded by
popular vote in the second. shall be submitted
for a simple “yes ™ or ‘“no” to the vote of the
entire Swiss electorate.  [f in either case there is
an affirmative majority for the proposal, it is re-
ferred to the Federal Legislature for consideration
and enactment. Finally, under Article 121, the
Federal Constitution thus revised comes into force
only when it has been adopted by a majority of
those Swiss citizens who take part in the referen-
dum and also by a majority of the Cantons—the

CONSTITUTIONAL  AMENDMENT. 217

result of the popular vote in each Canton being
considered as the vote of that Canton,

The provision for the Smendment of the Im-
perial German Constitution is contained in Chap-

ter 14, Article LXXVIII:—
“LXXVIII. Alterations in the Const-
. tution take place by
J The '&"‘l"’d " way of legislation
mpenas Germany.  They are considered
as rejected if théy have 14 votes in the
Couneil  of the Confederation against

them.
Those provisions of the Constitution of the
Empire, by which certain rights are
established for separate States of the
Confederation in their relation to the

community, can only be altered with

the consent of the State of the Con-
i ]

federation entitled to those rights ™.
ThesSe provisions are interesting in the practics.
control over the amendment of the Constitution
which they gave to Prussia. Prussia controlled
enough votes in the Bundesrat (Council of the
Confederation) to prevent any amendment of the
Constitution being enacted sgainst her will. Is

e
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respect, therefore, of the special position of Prus-
sia, in respect also of the protection of the rights
of the individual Stat& granted by this Article,
the States may be said to have been compensated
to some extent for their losgpf legislative control
over many subjects which would naturally appear
to belong to them,

‘.)The method in Article 76 of the German
RBepublican  Ger- Constitution of 1919 runs as
many. follows :—

** The Constitution may be altered by legis-
lation. But decisions of the Reichstag
as to such alterations come into effect
only if two-thirds of the legal total of
members be present,and if at least two-
thirds of those present have given their
consent. Decisions of the Reichsrat in
favour of alteration of the Constitution
also require a majority of two-thirds of
the votes cast. Where an alteration of
the Constitution is decided by an appeal
to the people at their request, the
consent of the majority of voters is neces-
sary.

CONSTITUTIQIAL AMENDMENT. 2’

* Should the Reichstag have decided upon an
alteration of the Constitution in spite of
the protest of th& Reichsrat, the Presi-
dent of the Federation is not allowed to
promulgate,this law if the Reichsrat,
within two weeks, demands an appeal to
the people.”

The provisions of this Article are not as precise
as i8 usual in other Constitutions ; but it isclear
that a two-thirds majority is required in both
Chambers and that, if the required majority is
forthcoming in each case, there isno appeal to the
people or to the States. Where, however, the
Second Chamber disagrees with the First, and
where the Second Chamber demands a popular
vote, the President must submit it to the people
as a whole who may assent to it by a simple
majority.

There is one feature common to America,
Australia, Switzerland and Republican Germany,
though naturally omitted from the Constitution of
Imperial Germany, and for historical reasons from
the Constitutions of Canada and South Africa,
which could hardly for a long time to come find a
place in any future Indian Constitution. To
make the whole body of the electorate the final
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eourt of 3 . ;
tution ppeal in the
. _Presuppos amendment of _
in ordinary inI:t)res & popylation ed the Consti-
politics to a d uction anz‘in the ucated both
where in In, di:SI‘ee far higher than f)l;)dll{lents of
y]ea.rs to come (E. 18 llke}y, to obt&int‘;lns any-
electorate, nOt‘ . ven in the present or many
able of appreci ne elector in a thousa restricted
amendment Ofatxng ‘t-he issues iﬂ\'ul\-:dd 18 cap-
interest hl'thert,o: Constitution. Mor .lll the
inary bolitien) en by the Indian cover, the
on for the eXtenq_uestions offers “t“: ectors in
sion of the elector’s gil;;t:;i c: -
o

eover mat
tution. ters affecting the future of th
re of the Consti-
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CHAPTER V1.

SoME CONCLUSIONS.
th The account given in the preceding chapters of
e seven principal Federal Constitutions in the
modern world enables us pow
¢ certain conclusions
the fundamen

A Constitution, t0

Kssents
fcdmu":;‘z:m‘ of a to p::ls.en
e regardin
principles of Federalism tael.
po]?:'“ed federal, must present prominentl¥ certain
Stitult?al features ; and, though some of the Con-
fully ions described in the foregoing pages do not
esse respond to the test, the fact remains that the
nce of a federal system lies in the following

factors :—

(1) The Constitution
form of a written
all other instrumen

itself appears in the

<tatute supreme over

ts of Government ai
subject usually to 8 process of & -
ment more elaborate and deliberate than
the enactment of ordinary law;

(2) The Constitution assigns to the component

parts of the Federation, Federal and
vincial, specific functions in legislation,

in judicial competence and in executiv®
action ;
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-+ (3) The Constitution separates these apheres

in such a manner as to permit the Federal -

Power and the Provincial Power, respec-
tively, the comp’etest possible freedom of
action each in itg_ allotted area: includ-
ing direct contact by the Government
with the individual citizen in respect of
its legitimate functions ;

¢4) The Constitution assigns the duty of in-

terpreting its provisions to a Court (or

Courts) of Justice. usually to a Federal
Bupreme Court,

Taking the supremacy of the Constitution

first, we observe that all the federal svstems

The  supremacy nnrlcr rnlnﬁ(_]er&ﬁnl{ (-n.nfnrm

of the Constitution. 10 this condition, which indeed

) ] must be the pivot of federalism
inpractice. Itistruethat. owing to the fiction of

the legal sovereignty of the Tmperial Parliament.
the Constitutions of all the British Dominions do
not appear to be completely supreme: but inas-
much as political sovereigntv belongs without a
doubt to each of the Dominion:, the Dominion
Constitution in each case is the sovereign docu-
ment. Even in Canada, where no constitutional
amendment can be made within the Dominion,

CONCLUSIONS, 288

but must go to the Imperial Parliament for
enactment, this form covers the reality by which
the decision as to what the amendment shall be
is made in Canada, though the act of legislating
is performed at Westminater. A federal .constitu-
tion, being a solemn contract——the most solemn
that can possibly be made-—between two parties
whose interests transcend those of any other kind of
party, necessarily is enshrined in a form peculiar
toitself. It is noordinary statute,and is therefor
not variable by the ordinarv method of enact-
ment : and if its written character 18 necessary
to give its provisions the required precision, it
cannot be changed except by a deliberate process
which shall elicit without haste or ambiguity the
mature opinion of the partiea toit. I have assigned
to a separate chapter the description of the pro-
vess of constitutional amendment in each federal
system, because it is important enough for sepa-
rate consideration. [ therefore pass to the second
feature, namely, the assignment to the component
parta of the Federation, Federal and Provincial,

of specific functions in legislation and in execu-
tive action.

The division of functions and subjects betweem
the Central and Pruvincial Governments under &
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The line drawn iederal system tollows varying
lehoc.en _Federal and ye
Provincial ewbjects.  which we have examined.

There is a certain minimum of power which °

every (entral Government possesses in a Federa-
tion; and the residue of power may fall on the
ore side of the line or the other. The point to
observe is that the smooth operation of a Federal
system depends more upon the line itself being
definite than upon the assignment of subjects to
one side or the other. The deliberate aim of the
makers of the American Constitutjon, as we have
seen, was to keep the two parties to the Federal
compact as distinct from one another as possible
and to afford them the fewest possible points of
contact and therefore of collision. The aim is un-
doubtedly one which the makers of everv Federal
Constitution should hold before thomseivcs, and
its realisation will always depend to no small
extent upon the-distinctness with which this line of
division is drawn.

There are a number of what we mav call pri-
mary subjects which belong to the Central Gov-

Allotment  of crnment  under  practically

awbjects. _every: form of Federalism.
These are foreign relations. defence, national

€.

lines in the constitutions
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: posts, telegraphs:
communications (e.9-5 raitways, | he issue of

anking, t
canals), commerce, COIDAZE, b g

at
. on. A glance
. paper money, insurance and so Constitutions

o
Chapter 1V will show that ‘I‘o :w}mt that even
draw the line in the same PIAC ~strict the Central
tho ¢ deliberately dgs‘g;‘e((i}gge:xment practicall,"
power, give the Federa

all the fundamental powers: st resort
ig in the las
The control of armed force 1stln It is therefore
the mainspring of Goveromen f.o know which
The position of the impott&_lnt a Federal State
Army in different authonty 10 ontrol, and _t©
Federal States. wields this ¢ ' r)

what extent, ol
. eqes @4 nationd
AMERICA.—America Powss‘;trol of the
o rmy under the direct € (Government,
&Il’ Sident, 7.6.. the Central '(l) Tomestic
sident, 7.€.. ] R 8
b »mploy it to quel 4 0
who may € pio on the reques

disorder in 8 Statef the Legislature of

the Governor or Ot F7=.. s o
that State. BY his ¥ ot of
e | order en g’(;od !glg has used it,
1 e 1t, & $ l
America, he may us . o et
to]suppress rebellion against the

authortty.
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America further .possesses a militia raised
by each State under the control of the

Governor, which may be ordered by the

* President to move into another State®

in the circumstances described on page
55.

AUSTRALIA.—The Australian Common-

wealth Government, under its constitu-
tional obligation * to defend ‘the Com-
monwealth and tlhie several States”
exercises sole authority over the armed
forces of Australia. The Command-in-
Chief is vested in the Crown or the
Governor General. which in  practice
und«.er responsible government means the
Cabinet of the day : and the States are
fqrblddgn to raise armed forces of any
kind without explicit authority from
the . Commonwealth Government. It
follows from this that the authority of
the Commonwealth Government to  em-
ploy armed force to quell domestic
dm?ur.bance or insurrection is in theory
unhmltgd ; but the present situation in
Austra}m (1925) roay perhaps be read as
a8 warning that the power of the Common-

SOUTH AFRICA.— Here again.

SWITZERLAND.—There 1s
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wealth in this respect in practice might
be limited. o : '
orth Americp Act

CANADA.—The British l\ad]an Parliament

< the Can :
22?5:;?":0 legislative authonty ov:)::l
“ militia, military :‘nd naV:; :zflmcf” e
w? The Command-in- .
(\]'Z.:(:g:le{x\ the Crown, and the Cﬂnﬂd‘zn
Government may move troops 10 : ’
part of the Dominion for any purpf’s '
the Crown or
Commander-in-

[l G I8
vernor !en(‘rﬂl ! .
the (10 over the army

Chief and the authonty b’ Cnion
in every respect belongs to U ‘o any
Government who may send 1t imate
part of the Union for any legl

purpose.
no pernmnent

; se
Federal army in Swntzerlax}l(!;al:l‘lf ::i);l-
called up tor thelr annual militar} -

\ trol.
eve under Federal contrs
ing serve un orce of Switzerland

jermanent military forc ‘

ils composed of the militia of the (m:it:crf:
limited to three !zundred ‘men til‘nle e
and in any situation requinng
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of military force, the first initiative nes
with the Cantons, both where domestic
distirbance passes bevond police control,

- *Bnd where a Canton is threatened by

forelgq attack. Only in a great emer-
gency is the Federai Government entitled
to act before receiving an appeal from
any Canton. ’

IMPERIAL GERMANY.--The army in Ini-

perial Germany was controlled by Impe-

* rial authority exceptin Bavaria and Wur-

temberg. The raising of troops, their

training, the promotion of officers and:

so on, in Bavaria belonged to the State
Governmm)t : but on the outbreak of war
the Bavarian Army passed under the

contro! of the Imperial General Staff.
In practice  Imperial control meant
Pmsmgn control for the King of Prussia
as Kaiser was Imperial Commander-in-
Chlef and the Constitution explicitly
provided that “after the publication of
th.lg Constitution the whole Prusstm
Military Code of laws is to be introduced
throughout the Empire without delay.”
The other exception to Imperial, i.e.,
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Prussian control was Wurtemburg, which
escaped Imperial dictation to a large
extent though not so completely as
Bavaria. In time of peace the Kaiser
could move troops to any part of the
Empire except Bavaria and Wurtemburg
for any purpose. In time of war, the
entire forces of the Empire, including
those of these two States, passed under
one control.

REPUBLICAN GERMAXNY.—Defence, and
all that pertains to it, comes under the
exclusive control of the National Govern-
ment in Republican Germany, which
according to the Constitution has sole
legislative power over the military orga-
nisation.

When we come to the control of police, we find
that in all seven Constitutions under considera-

The police power tion it belongs in the main
usually a provincial to the States and only in
fundbion. South Africa and in Republican
Germany is any substantial police power con-
ferred on the Federal Government. It must be
understood, of course, that for special purposes in

M4567HD ®
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8 Federal system the Central Government often
appoints its own police ; but in the sense in which
the tepm is usually understood the subject belongo
to the States. Where the Central Government
possesses any substantial police power, there is
usually a concurrent power in the States also.

Commerce is a subject which has disturbed
the operation of Federal Constitutions in
The control of n;)odern times more perhaps
commerce in a  than any other. All seven Con-
Jederal system. stitutiogs under conniderati:n
assign to the Central Government the general
control of commerce, comprising trade with foreign
co'un.tries and trade between provinces ; but since
this 18 accompanied by the control by the pro-
vince itself of all commerce within its own
bordgrs, there is ample room for doubts and
conflicts. Some of the most violent political
controversies of the past two gencrations in
America have raged round this question arising
usually from the failure of an individual State
to coptrol the‘ operations of an industrial or
ﬁna:ncpl organisation which was in reality bi
than itself. The r Astraba
1 same trouble arose in Australia
as we have seen, after the war; and the line taker;
by the Australian Prime Minister at that time

CONOLUSIONS. 201

followed the course into which all Federal Govern-
ments have been driven, namely, that of stretch-
ing out to grasp as firmly as posaible control

*over commerce as a whole, Of the individual
Constitutions described in Chapter IV, Republican
Germany has the largest Central control, and
Switzerland the most unusual departure from the
standard Federal form, inasmuch as the Swiss
Cantons possess the remarkable right of making
commercial treaties with foreign powers on their
own account.

The related subjects of Ports and Pilotage are
to be seen on both sides of the line of division

Ports and Pilot- in these seven Constitutions.
age. They belong to provincial
control in America and Australia; but, by the
exercise of powers implied in the control of national
commerce, the Federal Government in both cases
has largely encroached on the domain of the
individual States. In Canada and South Africa,
thgse are practically exclusive national subjects ;
while the constitution of Republican Germany in
this as in other matters showsa large increase
of the Central power as compared with that
wielded by the Imperial Government.
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We may observe that in the case of Aunstralis
the increase in the power of the Central Govern-

ment hag occurred not only by the implications

oontained in the Federal control of commerce but
also in virtue of the Merchant Shipping Acts of
the Imperial Parliament which (e.g., that of 1894
in sections 102, 264, 280, 444, 478) explicitly
confer powers on the Dominion Parliaments.

Judging from the provisions of these seven
Constitutions there would appear to be no

*Certain  other reason in principle why the
subjects. subject of Marriage, for in-
stance, should be assigned to one side of the line
or the other. 1In the United States it is exclusive-
ly a provincial subject. In Australia it is exclu-
sively & Federal subject, but since the Marriage
lIaws of England have from the outset been held by
the courts to be in force in Australia, no Marriage
law has yet been enacted, nor any relating to
divorce. In Canada, no doubt owing to the con-
fessional complication, marriage is both a Federal
and a provincial subject. The British Nagth
America Act assigns marriage and divorce to
the exclusive control of the Canadian Parliament
and permits a provincial legislature to pass laws
concerning “ the solemnisation of marriage in the
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province.” The result of this is that, though the
British North America Act would appear at firat
.8ight to proceed on the opposite line from the
Constitution of the United States, the result in
practice is almost the same. The greater part of
the legislation governing marriage in Canada
is of provincial and not of Federal origin. At
the same time, owing to the greater homogeneity
ofs the population and their more conservative
instincts, the marriage law of Canada does not
present the same array of experiments as that of
the United States of America. In Switzerland
and South Africa, marriage .is exclusively a
national subject. Criminal law, public health
and sanitation, and cognate matters presuming
the exercise of the police power in administration,
are usually Federal subjects, the United States
being the most signal instance of provincial

control over them.

- The third essential feature of a Federal system
is the separation of the two spheres, accom-

Divect  contaet Panied by the power in each
with the citizens is Government respectively to
essential to a Gov- make its will effective within
ernment. its proper sphere. This was

"2
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the lesson of Bismark’s rhyme about the Frank-
fort Diet of 1848 :— .

113 0 Bund,
*“ Du Hund,
* Du bist nicht gesund !

as it was also the theme of two of Alexander
Hamilton’s most eloquent letters, Nos. 15 and 16
of * The Federalist”. The laconic pungency of
Schénhausen and the polished American argument
sprang from the same source in bitter experience of
Government unable to make its will effective.
Wehave already noted how the lesson has not
been lost in the American Constitution which
replaced the Articles of Confederation, nor in our
own time upon the Government of India.

The fourth feature which appears in all true
Federal Constitutions is the creation of a Federal

The federal func- Supreme Court to act both as
tion of a Supreme g final Court of Appeal, and
Court. especially as an interpreter of
the Constitution. True, the Constitutions describ-
ed in Chapter IV do not all conform to this
standard ; but most historians and commentators
in describing the standard Federal system have

found in this particular judicial feature one of the
essential marks of Federalism, ’
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CHAPTER VIL
PROVINCIAL AUTONOMY IN ]ENDIA.

hrase incial autonomy " occurs
The phrece pg-):quently in political contro-
Indian méswse qersy in India; and, as it is
of the form " 10" commonly used to cover #Wo
vinoial aulonomy separate constitutional comh;
i it i isentangle the correc
ns, it is necessary to disen : ‘
ft;gm the incorrect use before proceeding to ex

* amine its bearing in India. It was pointed out

. Chapter II that  owing to a somewhat care-
;:sfltllsg of language ulx contr(izae:s,y", ﬁf}s ?Ieanmgndian
e phrase is not always ¢ .
g(fnr:::m}r)ersialists employ it to describe fl:oth the
freedom of the Provincial Government ;im exé
ternal control by the Government of India :_ne
the internal political condition of representativ
and responsible government. The t::e m‘;e:ax;g
of the word lies in the former in rpn?t teli
Provincial autonomy does not of necessity
us anything of the condition of domestic go:rie;n-
ment prevailing in any province or state ; an c:;
the purpose of the present inquiry the.termfmm
have no meaning but that which derives

M456HD .
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the relation of a Governor’s
Province to the Government
of India and ultimately to the Crown itself as
represented by the Secretary? of State and the
Imperial Parliament.

It is natural that the subject of Provincial Auto-
. nomy should stand in the fore-
*Provincial Aulo- front of contemporary Indian
b oTists oy i palitics, for the condition which
it describes is necessary to
Indian progress under the conditions of the di-
vision into Provinces and the intention of Parlia-
ment as expressed in the Preamble to the Govern-
ment of India Act. In spite of the language of
the fifth paragraph of the Preamble, and in spite of
relaxation rules made under sections 19A and
4b6A, the degree in which the provinces are re-
leased from superior control is still capable of large
extension.  Even the Devolution Rules themselves,
which as a constituional document hears some
resemblance to those provisions of other Consti-
tutions which assign powers and functions to the
different bodies composing a Federation, have in
reality left the ultimate authority of the Impe-
rial Parliament and the Government of India
over all Indian affairs practically unimpaired.

Ita true meaning.

(3
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i itution, embodied in the Gov-

The Indian Comernment of India Act, i8 es-
India stiB vir- gentially that of a Unitary

o bually o Unslary Jtate: for, while it contains
State. provisions which may be Fal:ﬁd
lism sn embryo, it vests sovereignty in the
fxﬁiﬁ?&l Parliament, with tl.le Secretary of State
and the Government of India as the agents. The
_ restrictions upon this sovereignty as noted above—
‘¢.g., under sectionz 19A and 45A which, with their
dependent Rules, relax the control of the Se_cre-
tary of State and of the Government of India—
are not absolute but are conditional upor the
satisfactory administration of the Transferred
Subjects [see Transferred Subjects (Temporary
Administration) Rules]. Inasmuch, therefore, as
power is retained by which even the Transferred
Subjects can he removed from the controlof a
Provincial Council, in certain circumstances, the
autonomy enjoyed by a province over matters
apparently consigned to itsvcare I8 limited and ‘

ditional.

COI;D a recent memorsndum on the legal and
constitutional possibilities of advance .w1th1n the
Government of India Act pre-

Responsibility of gented to the Reforms Enquiry
Parliament. Committee, 1924, the Gov-



298 : PROVINCIAL -

ernment of India said, in respect of its own
position under the Act:—*The fundamental
characteristics of the existing Constitution are
that the Act maintains the regponsibility of the
Government of India to His Majesty’s Govern-
ment aud to Parliament ”’; and of the provincial
position under the Act they said :—** Perhaps
the main feature of the existing constitutions of
Governors’ Proyinces is the separation of func-
tions for which they provide. The constitutions
provide for the discharge by the Provincial Gov-
ernments within their own Provinces of many
.duties as agents of the Central Government, that
is, in regard to central subjects. In regard to
Fmvincial subjects authority is, with certain qua-
ifications, definitely commaitted to the Provincial
Governments to which also portions of the re-
venues of India are definitely allocated in order
to enable them to meet the expenditure involved
in administering the provincial subjects. The
provincial subjects are dividedinto two classes,
the reserved subjects and the transferred subjects.
In regard to reserved subjects the constitution
maintains the responsibility of the Provincial Gov-
ernment to the Governor General in Council, to
His Majesty’s Government and to Parliament.

~
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The extent of the control of the _local leglstlztzgg
over the executive Government in Tegar  the
administration of such reserved subjects vlva in-
tended to be similar to that of the Igdmn egi s,
ture over the Central Government. Such reserv o
subjects are administered by the Govex;lno:nis‘
Council. The trgnsferred {iub]e?ts are :{ .n_lters
tered by the Governor acting with his Miniate

d in relation to these subjects the constitution
e“;ovides that the Governor shall be guided by
Ehe advice of his Ministers .unle'ss.he sees sgﬁiment
reason to dissent from their opinion 1n whx.ch cha.se.
he may require.action to be.taken other'm.set 130
in accordance with tha.t advice. In admlm.st@rtfg
these subjects it was intended that the M{n{ﬁf T8
should be responsible to the local Legislative

Oouncils.”

ords * definitely committed ™ which I
hsvgrepl:ced in italics in the second of these para-
hs must be read, notin the sense 1 which an
American State possesses absolute power to make
its own marriage laws, but in a more hmlted'sgnse,
. whichowing to the transitional

: .L'""“'d Provn-  yaracter of the Indian Consti-
cial Aulonomy: tution “and to the lack of pre-
cision in many of its provisions, is somewhat diffi-

-~
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cult to define. For instance, the Government of
India has stated at different times that it accepts
the principle that an official government which

is not subject to tgular control cannot properly

be legally exempted from superior official control,
and in the same memorandum presented to the
Feetham Committee on the Division of Functions
in 1918-19, it says that, while there are certain
subjects at present under the direct administration
of the Government of India.... .... .... ..
there are at the other end of the line matters of
predominantly local interest. *‘ Between these
extreme categories, however, lies a large indeter-
minate field which requires further examination
before the principles determining its classification
can be settled. It comprises all the matters in
which the Government of India at present retain
ultimate control, legislative and administrative,
but in practice share the actual administration in
varying degrees with Provincial Governments. In
many cases the extent of delegation practised is
already very wide. The criterion which the Gov-

ernment of India apply to these is whether in any
given. case the Provincial Governments are to be

strictly the agentq of the Government of India, or

are to have ackp¥Wledged authority of their own ”.

On this point the !'oetliam Committee said :—

AUTONOMY IN INDIA. 301

distinction above drawn

« We recognise the ' of functions dis-

two clasees
bet:r::: tll)l; Provincisl Gove_mments——
s functions in relation to All-

(1) .Agency vincial functions
India subjects 8:1;10 gﬁ’;oso called. The

The Feetham  distinguishing feature of the
Commitice's work done in disgharge qi .
opinion- agency functions 18 that it

biects in which All-India inter-
::t:: ;ﬁ: ;rgdominabe that full ultxmat:
control must remain with the Govemmtznt
of India, and that, whatever the ex t}li
of the authority in such matters for n:
time being delegated by the Go.w,fmme'as
of India to the provinces &8 their Gi';gej,n :
it must always be open to the { oweu(xl
ment of India to Vary the authority ttlxln ,
i need be, even to vyltl}draw tl}e au lo:e
ity altogether. Prqvmcml functions e ads
to subjects in which, et
of the Govem_ment o % ;
dum, ¢ the interg$
essentially predo e Rg
Provincial Gov
have ‘¢ ackno

.47’ 8nd in wb 1 .l' A

ts. are therefore.t0 A

hority -of theil
»

f\3?58
$

QQA’ h':le [
S
&S,‘ MA D?‘:/ /

o ——" .

@,
>
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.

own.” & We recognise the difficulty of
stating the matter in more precise terms.

Circumstances, and the experience gained

in the working of the existing Local
Governments, have largely decided in
. practice what subjects must fall in the
provincial class; but the general sub-
ordination of Local Governments to the
Government of India under the terms
of the Government of India Act, and
centralization in finance, have in the
past tended to obgcure the actual dividing
line between All-India and provincial
subjects, which also governs the sepa-

ration in the provinces of agency from
provincial functions.”

It is appropriate here in parenthesis to take
note of the fact that the administrative action of
the Finance Department under Sir Basil Blackett
has secured for the Government of India its own
agents in respect of dimportant Central subjects,

L and it has thus brought to the
E}Tm‘f"?ﬂ:"‘fﬁ forefront some—though not all
agents for Central —Of those ¢ administrative
soubjects, ™ . CODsiderations ”* which were

v present to the minds of the

sby the emergence O
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Committee of J924 when they

Snquiry ey
Reform: 111‘:: g.ttention to the fact f,hat ::;Et
blom p'k'dminismtive reconstruction, preseritey
blem of ¥ £ provincw.l auton‘;)ixgiyult 0
¢ question, was pglzhap_e ﬁmc_)ret'ons(; i b
urlgenth;;n any of the political implicatl CoL
solve

N . 1
ying it. The subordination of Provincia
pan .

t of India and the
Governmentstothe Govemment f I o ite

. +:on of the Governmen . "
subordm:lgo Qacretary of State ha.yeh 1(111.31;:1ep gl?sy
e ch important features 10 .the it POty
Eﬁ:!: sllfl the constitutional relation of6 :l:?ta e iy

- ‘1i0q to the other two 18 : _
e authorltle: t;?att Zf the administrative :tilﬁf;
15 "
ill have to be reconstructed. It is :h?arecons.
mmn:)n knowledge, of course, that
co

gruction, in & sense, has already begun.

e

hi reconstruction, however, follow; :}Li lsa::d

b t haphazard course as the polity Ry

somewha b constitutional chapgei; dvya lin

defimition ve come about 1n lndi

of ?%Zmﬁ : lt:l‘:e past. No attempt has yelt;

made to refashion the Indian ponstlttﬁzzlt;xlle(:l .

b}?elz deral principle. Each successive ame dmen

%:é geen designed to meet 8 pohtlca{,pn::gardeat
thus the provisions of the Act azgdp V¢
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more a8 practical expedien
2 ts th
comprehensive cﬁ%‘&titutional plu:n * .pal'ts o
hheir

The Reforms Enqui '

‘he nquiry Committee

Rizgx:l:;}; g.:;p;rté ég:g; 43) emphasise the fact that
muc! ition and a much cl -

il(:cu;?gzr‘xr gi(nthe r:slatiozis between the cenotsr?i ?:d
' ments would be an essentisl prelimi-

?:(llyi'atg any scheme of provincial autong:ylmi;l

.’ The argument of which this sentence is
& part, runs as fallows :—

48. The essential feature of any system of
Reforms Enquiry provincial autonomy
Corhm.;;“.: opinion 18 the division of func-
y“w ajority. ?eonnts; , be:iween the
al an rinci
vglc:i\:;:'nﬁlents, and that is I::O:l::ftt:
hich a8 presented great difficulties in
ah ederal constitutions. Now, prior to
% e Government of India Act i‘g)l‘) b
‘entral (Rovernment retaine(’i (:o n lt .
::r(;]r;trol ft(:-‘ver all provincial g0\'ern$£nett:
l.‘egar:(;as T a separation of functions as
rege) at}f):ox'rmcml transferred subjects has
‘ween cen?lgﬁeds'ubb‘il:ctthe di;tinction e
! lects an inci
. served smbjects is admittedl;')r(;:llﬁ:;

.

»
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in definition. Much;welearer definition

lxd a much closer examination of the

lations between the central and local
governments would be an essential preli-
minary to any scheme of provincial auto-
nomy in India. It may further by pointed
out that the mere transfer of all provincial
reserved subjects would not meet the
case. Itis exceedingly doubtful if, on
examination, it will be found that several
of the subject: now classed as provincial
could under any system of provincial
autonomy be entirely provincialized.
The central government now derives ite
power of control over these subig&s from
the fact that it is still supreme on the
reserved side, but with the transfer this

control would disappear.

1t seems certain that in the event of the trans-

fer of all subjects the existing rule 49 of
the Devolution Rules would leave an
insufficient control in the Central Covern-
ment. In this connection it may be well
to remind those who look forward to res-
ponsible government hoth in the central
and provincial sphereswthat the reserva-
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tion of powers to the Central Goggrnment
is certainly not less important ih Jhe case
of a democratic Government. In ‘India
the residuary power is with the Central
Government at present, and we think it
should probably be retained there.

Another essential feature of any such

Separation of 8ystem isthe separation of
Finances. finances between the cent-
ral and provincial Governments. At pre-
sent under section 20 of the Government
of India Act the revenues of India are
received for and in the name of His
Majesty. It is true that the provinces
have been allocated some of those rev-
enues by the Devolution Rules made
under section 45A, but it is only the
Secretary of State in Council who can
be sued under section 32. A local
government may raise money under
sub-section (1a) of section 30 on the secur-
ity of the revenues allocated to it, but
it must do so on behalf and in the name
of the Secretary of State in Council. Even
in the case of the Unionof South Africa
where the central government retains

-

AU’:ONO&Y IN INDIA. 307

« . ®much greater control than in qther federal
+A constitutions within the Empire, separate

provincial revenue funds have been estab-
lished for the provinces. The revenues
allocated to local governments must in
fact be separated and held in separate
accounts from the cent-al revenues before
anything in the mnature of provincial
autonomy could be set up. So long as
the central government 18 responsible for
the provincial ways and means program-
mes, so long obviously must it retain coun-
trol in certain financial matters. For full
provincial autonomy separate consoli-
dated funds for the provinces would have
to be constituted, and, as the right to sue
government is recognised in section 32,
it would further be necessary to provide
that, when the claim, if established,
would have to be met from such consoli-
dated funds, the suit would lie against
the province.

The existing limitations upon provincial

autonomy in regard to the provincial
borrowing powers are contained in the
Local Government (Borrowing) Rules.
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In India the central and provihoial gov-
ernments tap the same sources when they

go into the money market. It seems .

therefore clear that, for as long as we
can foresee, if & competition in interest
rates is to be avoided which would be
opposed to the interests of both sides,
there must be some control over the
borrowing powers of the provinces. The
control would be required to secure co-
ordination as to the times when the pro-
vinces should go into the market.
50. Before any system of provincial autonomy
could be introduced into .India the
A clear line 1o question of the definition
be drawn sn Of the fields of taxstion
taration and and legislation would re-
legislation. quire much closer examin-
_ ation, and the extent to which it would
be necessary for the central zovernment
to employ its own agents for the adminis-
tration of its own subjects would become

of the greatest importance.

Similarly much more definite provision would

be required to provide for the enforce-
ment of the authority of the central gov-

P ]

AUTONOMY IN INDIA. 309

emment over the provincial govern-
ments and the citizens subject to its
_ central laws.
51. These are the factors which we think
merit consideration before it is assumed
that provincial sutonomy is m the main a
question of political advance which is -
several le from administrative considera-
tions.”
The Minority Report of the same Committee
is on the whole more concerned with political
The opinion of the considerations than with the
Minority. constitutional aspects of pro-
vincial autonomy ; but there are passages in their
argument which are pertinent here :—
““ We recognise that it is impossible to dis-
pense with the Central Government. The
Central Government will perhaps be the
most potent unifying factor between
province and province and we think that
it will be charged with the vital respon-
sibility of securing national safety. In

the present state of things the Central Gov-
ernment exercises control over provincial

{iovernments of a three-fold character,
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namely, financial, legislative and admimé®%;

trative. In any scheme of provinoi
Financial Autono- 8utonomy it eeems to
my.
sary that the finances of the provinces
must . be separated from those of the
Central Government. This will neces-
sarily entail a determination of the
sources of revenue to be assigned to
each, of the limitation of the field for
taxation for each so as to avoid conflict
between the two and of the prescription
of the limits within which and the condi-
tions subject to which provincial Gov-
ernments may go into the market for
the purposes of borrowing. This will
also involve the overbauling of the
entire machinery including the system
of audit and account. In recent years
there has been a movement in the Cent-
ral Government for establishing its spe-
cial agency for the collection of central
such as income-tax. Such
agencies may have to be multiplied,
thqugh we do not think that it is neces-
sarily incompatible with the system of

us to be vitally neces-

AUTONOMY IN INDIA,

provincial autonomy that the Central
Government should requisition and pay
for the services of the provincial Govern-
ments for agency work. Nor do we
think that the establishment of provin-
cial autonomy necessarily involves the
establishment of federal courts. We
should not be supposed to favour the
creation of such courts, as we think
there is no constitutional bar to the
provincial courts dealing with cases
arising out of matters within the domain

_ of the Central Government.”
Those who have read with care Chapter IV in
the present volume will hesitate to agree with the

Minority that there is no constitutional bar to .

the provincial courts dealing with cases arising
out of matters within the domain of the Contral
Gaovernment.

The Minority of the Committee then prcceed to
consider the question of legislative autonomy,

They declare that, while the ultimate power of
veto exercised by the Governor

The Minority on reised b
Legislative  Auio. Genceral is indispensable from

a constitutional point of view, |

nomy.
and while “ it iz well known that not only in

M

H
{
)
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fully responsible constitutions but also in a con-

stitution like ours it is very sparingly exercised *,
both it and the power of previous sanction

embodied in section 80 A(3) of the Government of
India Act should be reconsidered and the list of
subjects to whic%ctbe latter at all events applies
should be carefully

application substantially circumscribed. At the
same time, the Committee declare that they do
not think the doctrine of previous sanction,
subject to such further limitation, ‘“is necessarily

inconsistent with the ideal of provincial autonomy.”.

_Another important declaration by the Minority
is contained in the words: ‘“ As stated already,

Residuary Power: we_thinlf that the sphere:q of
an smportant state- action with regard to legisla-
ment by the Minor- tion should be carefully defined.
iy, This has been done in Canada
and the Commonwealth of Australia, though the
points of view adopted in the two Dominions are
not the same. In the former the residuary power
rests with the Federal Parliament ; in the latter
it rests with the States. We think that in the
circumstances of India it is necessary that the

residuary power should be vested in the Central
Government.”

revised and the area of its
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A different aspect of the relations between
Central and Local Governments appears when we

e turn to the Indian States. Section 33 of the Act

vests “ the superintendence, direction and control
of the civil and military gove nt of India m-

The Indian States the Governdr  General in
and the questionof Council ...... ”  India here
Local Autonomy. means not only British India,
but the whole territory of the Indian States as
well. Now, looking at the relations of the Govern-
ment of India and the Indian States in the light
of federal principle, we observe that—

(@) the Indian States enjoy a large mcasure
4 of autonomy in domestic affairs both
legislative and administrative, subjcct to
the right cf the Government of India to
intervene to correct actual miggov-
ernment ; =
(b) the Indian States are preserved in their
treaty rights by Section 132
(c) the Government of India possesses }a:a-
mount powers , comparable to those of a
federa! Government, over the foreign
relations of tho Indian States, over the
succession to the State, over its arma-
ment, over the ultimate security of each
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State from attack and, finally, over the
behaviour of any State which transgresses
the bounds of humanity and good govern«

ment within or without its own borders. -

Now, it will mot escape notice that, though

" the Indian StatBs hardly appear from Preamble

The Indian Siates to Schedule in the Govern-

affeciedy by recent mentef India Act, the political

changes, changes of which the Act is a

part have affected their interests, and will affect
them still more as time goes on.

H‘ . 8till’ more evident does the connection become
" when the Legislature passes an Act to raise cystoms
duties, e.g., the Steel Protection Act. Moreover, the
sction of an Indian State may seriously affect the
excise policy, to take butone notable instance
a#pg many, of its neighbours, whether they be
Britisk Provinces or other Indian States. Here
again the political advance of India has placed in
the incubator another problem which cannot be
shirked at the next examination of the Con-
stitution.
-If India is about to move towards the goal
of federalism, the Indian States may well claim
a share in the discussion, and & place in eventual

AUTONOMY IN INDIA. 3156

federation. The fact that their Governments vary

Their right to be in character and present great
heard. contrasts to the Provinces is
u'relevant There have been federations of political
units possessing very different forms of govern-
ment and there is no reason wy there should

not be again.

The first and most definite impression gained
from a study of Indian constitutional documents
on provincial autonomy or any cognate theme is
that the whole subject suffers from a lack of
precision. The problem of relieving the Centralj

Government of part of its ad-
M;MW m ministrative burden has engaged *
approached from a the thoughts of His Majesty’s
practical point of Government, of the Govern-
view....... ment of India, and of independ-
ent observers, from time to time. It has sometijiiis
been approached, as Lord Ripon approached it,
from the point of view of inviting Indians to
share in the administration of their own country
in order to educate them in responsibility. At
other times, it has been envisaged solely as an
essay in administrative convenience. Whether
approached from the right or from the left, the
steps taken were neither guided by definite principle
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nor did they go ‘ a constitutional problem of the first magnitude bas
‘“thoﬁtiesiotglcerf::de::ughto compel any of the been slowly incubating and has now reached &
the subject of Indi make the attempt to see stage where a firm grasp of constitutional principle
whole. Neither than])comt“’tloml reform as 8 *is the only security against costly errors.” T do
of 1907, nor the M: ecentralisation Commission not kmow whether Mr. Lionel Curtis, when he
the Report of th e_J(".l"'*;g'll:-Cl.lelms;fol‘d Report, nor oonceived the ingenious device of the Transferred
nor the Despatches l;lth arliamentary Committee, Subjects, realised that their administration would
of the Government of the Secretary of State and be the occasion for a -#tudy of Federalism ; but
cevee. and o t-Of India on Indian Constitu- it is quite clear that peither he nor those who
stitutional p,,-,,:‘-‘ml; ional Reform, when the present accepted his design succeeded in defining either
was at a diawu.ﬂ b:}f.wu on the‘a.nvil, penetrated what they themselves intended, or what the
Yrative problem of th ind the political or adminis- experiment of the Transferred Subjects might
itutional Principle eequaent wmthm ultimate entail. 1am not here concerned with the ments
& 'm;tmm% £ of gove :m e::t cv:n cll)xex::as;m?. of ]c?n}:“'fxl-lay i:seli;,d bgt ;vith the fact that,‘1 masnll)g

nghshman’s . . e as nsferred Subjects represent the em
actually come;etf: ss]n]l to build a bridge until he of provincial autonomy, they are the fons el origo

the elasticity of the °l;;:§:}:"‘(’;(])‘n;9t_rtesl30nsible for of this Monograph.
. Ot the = itu i

gz(!)?slgtuct?;tam risks in any countrym:»r}ll’erzuihl: My instruptions from the Govemmeni{ c_)f"India
written won 4 can onlv exist in the form of the do not require me to draw up any new division of
an emrlic rChof a S‘Eatute. “As pointed out in Greater precision subjects between Central and
has of ru apter, TI.Ie Government of Indi . meeded inall defini- Local Governments. Th{e
concern 3 . t‘;‘e’]efnts _until recent times ch‘eﬂla- hons. conclusion, therefore, o.f this
preOccue t'l _with administration, an dl dy Monograph must be general, not particular.
ita P“t;;)l' with this function hag v;ailed fr it Now, the first impression which emerges from the
eyes the fact that, gince the Crow om . study of the present Indian Coustitution, in
‘ own took comparison with Federal Constitutions elsewhere,

over sovereign responsibility for India in 1858



318 PROVINCIAL

is that the true line of division between the pro-
vinces and the Government of India still has
to be drawn. There is a lack of definition in
the line as drawn at present, where it is drawn
at all; and that precision in the allotment of
respon:ibil'ty towards which every Federal Con-
stitution strives is almost wholly lacking in the
Government of India Adw This point is teken
with unanimity Ly the Majority and the Minority
of the Reforms Enquiry Comuittee, though with
varying emphasis. It was clearly before the minds
of the Committee on the Division of Functions
and it appears over and over agsin in the
Despatches of the Government of India six years
ago. Itdoesnot appear to have beenso promi-
nently before the minds of the authors of the Joint
Report ; and, as one of the authors of that Repors
was also one of the principal authors of the Act
itself and showed himself more receptive to
political than to constitutional pleas, it may be
that he must be held in some degree responsible
for the failure to foresee the perplexities which
this lack of precision must engender. ‘

~ Those who have vead Chapters IV and
VI will realise where that precision is most
needed. _
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(1) Not only must the division of functions be
clearly laid down in the Constitution itself, but there
. . must be as little doubt as pos-
Certain essevtiald. 1o where the residuary powers
of sovereignty actually lie.

(2) With the spheres of action defined, the next
requirement is undoubbslily that each Government,
Federal or Provincial, shonld he enab'ed by the
possession of its own administrative agencies to
make its will effective over the whole field allotted
to it by the Constitution. The Diet of the Germanic
Confederation, like the American Confederation of
early days, failed because it possessed no instru-
ments whereby it could establish direct contact with
the individual citizen placed apparently under its
authority. There can be no question that the
policy recently pursued by the Government of
India in drawing within its direct control the
administration of Customs, Opium, Salt, Ports,
and go on, is not only a step in the right direction
but one which indicates the rosd upon which
constitutional reform must proceed if India con-
templates any kind of federal government.

(3) Inasmuch as a Federal Counstitution, being
8 contract between parties with different functions
and different interests, must be enshrined in the
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solemn form of a speci
n form pecial Statute, and as the
. Constitution is of necessity supreme over all bther

.instruments of government, it must not be subject

. :ntfl(l)v iasy a process of amendment. This is
el ':'ﬂu: whethe}' the amendment takes place
Py of enquiry by a Royal Commission,
be e )l') an Act of P_ulmment, or whether it
Togoace. y some indigenous process in Indis.
ceed ilieven truer in the latter event than the
o . Here the need for precision is as great as
any other respect, for, if the process of amend-
ment is merely that of ardinary legislative enact-
ment, the essential element of deliberate and
mature consideratior 8 sure to be lacking
Without entangling the process of constitutionai
amendment in too great an elaboration of
procedure, it is both possible and necessarv to
make the process long enough and d-liberate
enough to ensure that a given amendment
represents the considered will of those entit';n]
to alter the Constitution. Let me here invihee(
refe]:ence to (_lhapter V  which d(‘scfil)es ha
various ways in which  constitutional oy
ment is undertaken in federal countrics

(4) Tt is also essential that, si
. R hat, since no itu-
tion-can foresee every contingency, the pggcn:;l::e

amend-
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for settling doubts should be clearly laid down. At
present under the Devolution Rules, the .Gove_rg
ment of Indis possesses &0} unfettered discretion
in this matter ; a.ndwbetherthisiunctionremama_
in fature in the hands of the Central Governmené
or whether it i erred to a Federal Supreme
Court, as under some Constitutions, it is most
desirable that the procedure, in itaelf as simple
as possible, should be laid down without qualifica-
tion or ambiguity in the terms of the Constitution.
A constitutional omission here may become the
gateway to confusion.
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