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vadence Act (I of 1872) s, 32——dvxng decla- “

ratxons——dxscrepancxes in, affect valne of evi-
dence and not admlsmbnhty - v L0
. —8. 91—pronoteiinsufficiently stamped—trans-
" action of loan can be proved by other evidence,
though ‘the rate of intérest provided in the
pronote cannot be proved . . - ' 56
_ =88, 114 (b) & 13‘3—-—approver, evidence of—
. corrcboration by deceased’s wife who was in
criminal intrigie with accused charged with
. .murder—wife herself an accomplice—accused’s”
" confession to. wife of deceased—amissibility—
- Penal Code [XIV of 1869), S, 302 L 63

v

Limitation Act (IX of 1903), §. 19 time re.
" ~quisite’ meaning ‘of—appeal—decree copy on .-

later application filed with appeal memo while
earlier copy barrmg appeal wnthheld—hmitahog
- M. ¢

»Ss 5, 13- appeal from trial Court filed in -
Chief Court———pro er form, District Court— -

 retrurn of> appeal memorandum’ by the Chief

. —8. 145—-some of creditors applying for ad- ~

. judication —~ certain mortgage attached as
 fraudulent preference, but allegation subse-
quently - withdrawn ~— adjudication order on
- other acts of insolvency—application by Official
" Receiver under S. 54, Provincial Insolvency Act,
- for setting aside the mortgage—Official Re-
ceiver not estopped by statement of petitioning
creditors | - L3s:
' Hindu La.w—-a.henatxon by widow—antece-
dent debts—sale of land on pressure by credi-
‘tors, to prevent accumulating interest and ex-
penses of threatened suit . L85
© —alienation by widow-—necessity for smaH’
~ fraction of consideration not estabhsh -d, effect
" of—~duty of purchaser - L85
) -—Hlndu Law of Inher:tanf‘e {Amendment)
" Act (1T of 1929)—Act not retrospective—~sapplica-
blhty only to Hindu males dying after the enact-
ment— Hmdu male dymg mtestale wmeaning of
- - M 105
Hn'e purcha.se——contract——-owner empowered
to seize and sell property in default of payment
.AM instalments—sale of car to third party under”
the default covenant—property in possession of
- Police at time of sale-—delivery by Police to
“bhirer—seizure by surety who paid instalments
defaulted-—attachments and sale by Court in
- execution of decree against hirer-purchaser
{rom owner, rights of, against execution por-
chaser—caunse of action had for recovery of_
amount of execution sale against ocwner—Civil
P.C.-0.21,r. 63—appropnate relief - jurisdic. .
‘tion - » "Pesh 8
. Income—tax Act (XI of 1022), S. 26—trading-
loss—what constitutes—reconstitution.of a firm-.
‘—estimated depreciation of the assets on the
occasion and for'the _purpose of—not a trading
loss . R 15
Indian Merchant Shipping Act (XXI of
19?3) 8. 63—Cr. P, C. Act (V of 1898), 8, 203—

Ll

Coart-s-presentation of the appeal to the District

Court—limitation—excusing delay—gross negli- _

gence—good faith. necessity for .
—Art. 182~—attachment of decree held® by

judgment-debtor—=if a step-in-aid of subsequent’

execution c179

~8. 182 (5) prior to Amending Act of 1077— .

execution application in accordance with
law as fresh starting point for limitatiof—bonag-

fides of apphcahon and intention to execate °

_decree not relevant’consideration . - PC19

~Art. 185, Cl. (3)—C. P. C.*(Act V of 1908),—
8s, 39 & 40, 0. 21, r. 16—execution application
—proper Court—meaning of decree transferred
to another Court for -execution — execution

, application made to the Court which passed the

dismissal of application under S. 63 of the

- Merchant Shipping Act “hether -competent
- under S 203,Cr. P.C, " C 5%
_ Indian Succession Act (XXXIXof 1925) 8s. 104,
212, lﬁ 302—Administrator-Generals’ Act (III
of 1913)5 23—residuary estate—noi a debt
"until fesidue ascertained—no necessity- to take
out succession certificate for the heirs of the

residuary legatee if he dies "/ . c
;8. 214——Resxduary estate—not a debt—mean-
) _ing of debt in S. 214, pointed out . - cTt

Interest—promissory ' note inadmissible - in
evidenice~award of interest as damages ™ O 56
Interpretatmn of statutes—preamble—Act
when'retrospective - M105 -
Lindlord and _tenants
tenure—whether - zamindar can interpose an
intermediate
_Patnidar - G632
Limitation—suit for dower-——mstxtutlon within

Zamindar—~patm .

tenure between himself and

3-.years of wife's death——no demand—dower .

A%

under S, 41, C. P. C,

“contracting marriage~liability of, determinati on -

_sufficient - M g0
Penal Code (XLY of 1860), S, 33 —fwo persons

decree subsequent to
decree and before the decree was returned’

is not made to proper
Court C. 65

Mahomedan Law—thahs—dower——sm( for,
by heirs of deceased wife—husband’s father

of, under rules applicable to contracts—‘religious '
usage or institution’ in—whether applies to
claims for dower—Bengal, N. W. P. and Assam
Civil Courts Act (XII of 1887}, S. 37 A 9%

—gift—gift bil {waz-haqul . khidmat-—~pot a

gift hiba-bil waz—delwery of -possessed neces-
sary 053 (2)

Mortgage —execution of two mort%gees——
prior mortgage found to contain wrong ‘area of.

lands—third mortgage with correct acreage in -

favour of- the' first mortgagee—first mortgage.

whether can be used as a shield against the .

second,.mortgage : R 16

Negotiable Instruments Act, (XXVI of 1831),
8. 37—accommodation no(e—-makerxs principal
debtor and payee a surety—contract to the con-
trary - whether knowledge to the contrary

firing at an individual—shot hxttxng the latter—
section applicable - * Lot

—8§. 96—accused apprebeuding grievous hurt -
—death caused while defending—no offencel 9% .

+—8s. 304 -2 and 103—deceased a .notorious
bully—attacking accused with ﬁsts——awsed
sustaiping slight-injuries aund stabbing deceased

'-—Rxght of pnva.te defence exceeded—sentence

L 93
'——Ss._ 120-8 and 439,- 467, 477—charge of
conspiracy in commission of eriminal breach of
trust and ' subsidiary acts io #nable conceal-
ment of the breach.of trust and prevent its de-.
tection'-—specific offences constituting subsidiary .
acts, omission of under count of .conspiracy—

forgery 'and - destruction of records charged

under separate heads—sanction for prosecution; -
if necessary-——-Cnmlnal P, C (V of 1898).
S.196-A, M 108
-8, 302-—-sentence extenualmg circumstances-
—murdering » kinswoman who had eloped and

lived openly with her seducer—provocation— -
capital sentence not appropriate - L 95 (2)
—£s5 302, 30% {I)—Causing injuries with knife

‘of size of ordmary pen-knife—accidental inflica

_tion of -injury on abdomen provmg . fatal—

the transfer - of the .

‘absence ‘of gullty nntenhon—-hkelxhood of know:
. ledge that death wonld resnlt——convncuon under
S. 804 (TI) appropriate v S L0

—8s. 302, 203— CnmmaLP C. (V of.1898),

8. 303~Sessions trial—accused charged with

murder—Jury's verdict’ under S. 304~jury
questioned on their opinion of the intention for
committing \murder-——resummmg up on ]urys

statement that they did not consider that ques- -

tion—impropér—{resh verdict under S.- 302—

duty of Judge—High Coart Rules and Circular-

Orders Vol. I {Crl.) Ch. I, R. 74 (b), P. 28. C 59
- —8s 32% anl 307—accused, a soldier, losing
head tn a quarrel and firing at bis grandmother
—Simple injury. caused-—oﬂ'eoce ander S. 324

comwitted L9t

—8, 405——Supurdar rendy to produce catile in
custoedy—no offence. . L9 )
—S8. &t1—possession of property stolen at six

-different pla.ces and at six differeat times—no .

proof of receiving at different times—conviction
for only cne offence legal ) ‘L 80 (2)
_ Practice—new point not dealt with in the

order appealed nor mentjoned in the memo of-
.appeal but raised at the prehmmary hearing -

and noted at the time of issue of notice—does
not take respondent by surprise | . Pesh 6
~— procedure — Hijgh Court — same matter
subject of two proceedings, "agitated in
the alternative—discretion exercised by one
Bench—not birding on another Bench-—order
an application for writ of certiorari —rot biod-

_ ing white matter in revision _before - another
. Bench .. M8

— revision’~ lower appel)ate court’s order
contrary to law—interference Pesh 11

© . "=-revision— not governed by ‘any. laws of
- limitation -

- Pesh 11
Provincial Insolvency Act—-provmons, simi-
lar to English Bankruptcy—authorities decided

under English law appiicable to India .~ P 43~

© =8, 18, Gl (g)—act of insolvency—notice of

suspensxon of payment—-acts wblch consmute’

suspension explained P43
—8. 28 (5;—agricultural land of insolvent sold

" and amount realised distributed among credi-

" tors—application for discharge granted—:ubse-

quept time-barred apphcauon that sale of iand

“void under Punjab Land Alienation Act—not

_ entertainable L8t

—S8 53—alienation a few’ months before in-
solvency—pre-emptor holding decree against

. transferee—both transfers liable to be set aside .
_under S. 53- pre-emption, right to pature of

L8

- —~decision under—second appeal-—conver~
L

-~ sion of second appeal into revision . 78

—§. Bl —eases falling under onus probandi

on Official Receiver . - L84

. 6-—-prov1510ns of S
“stmption under S. 6 cannot be raised - L 88

—transfet - made imminent ~expectation of

bankruptcy—no intention to give {raudulent pre-. .
ference—'‘preference’'—sigrificance of transfer -
‘made under threat of legal prcceedxnc——not

voluntary - L 8%
Public Ga.mblmg Act, (III of 1867), 88.5 and
9 not complied with—pre-

Punjab Borstal Act, S. 5—coaviction under

. S, 302, I. P. C. altered to one under S. 304,
" Part 1I-—sentence of detenhon in the Borstal

Iastitute maintained B - L 70

B T S SUB]ECT INDEX e

- able—test

Pun]abLaud Revenue Act, 8. 44—~entry as to

relationship—valuable piece of evidence - L 81 .

" —laler entries in revenue entries—presump-

.. tion of correctnes—burden of proof - - L 81

Punjab Limitation (Custom Act (of 1920)—-'.

alienation—includes testamentary disposition -
bequest of ancestral property— declaratorv suit" .
by reversioners—limitation . L8o0-

Punjab Municipal Act, Ss, 170 and 81—-money N
‘due under is for, ground floors and not over-

hanging structure reat for balcony S 81 not
applicable L9

Punjab Tenancy Act, S 4 (1)—"land’ deﬁm-

tion of—not to be applied to Land Revenue'

Act

L6
Punjnb Sikh Gurdwaras Act (VIII “of 1925),‘

8, 3—Government declaring -an institntion to

. be Sikh Gurdwara—ngb Court cannot consider-
it - LTI

..

—$. 18 (1) (g)—and descendmg from Mahant :

- to chela—presumption—rebutiable - : LT3 -
. Railway Protection Act (IV of 1886), S 11—
exeoutne order under—occasion, whether urgent -

~—Collector the sole Judge———lnterierence of Civil

Court—-;unsdlclmn—\\helher order unreason-

Record of Rxghts—-entry—-presutnptxon of

correctness—evndence requxred to’ - rebut the

presumption P
Registration Act (XVI of 1903), Ss. 17 and

J9—unregistered agreemeat to give Mukara.rn
_lease—not admissible to prove the contract ina -
suit for specific performance - = - P83

Res judicata—execution proceedmgs-—-party /

" given an opportunity to ratse ob]echon notw»-,‘
availing himself on it—barred- . Cé2

M 103~

Service Inan—resumption—sait by villagers _ |

for declaration that alienations not valid and
. for directing the Government to make provxsxon

] M10¢ -
_ Specific Relief Act, 8§, 42—declaratory decree -
—discretion of Court—Government a proper

for the services—maintainability-

party not impleaded—no decree can be passed
in'the absence of Government as a party: M 101

Stamp Act (1829), S. 2 (2) and Sch. 1, Art. 43

-—~document construction of—when containing a

profise fo pay otherwise than on demand and.

payable five vears after execution—no bill of.

exchange bu' prorote—stamp duty changeable

Pesh 9
Tort—;nahcmus prosecutmn—cxvﬂ suit—per-

jury ~proceedings under S 476, Cr. P. C.(V of,f‘

1898) instituted in the civil suit at the instance

cof the defendant is tantamount to prosecution o
of the

plaintiff —~subsequent proceedings "in
Police Court—arrest of plamtlff——prosecuuon of

plaintiff . C. 59

. —malicious proaecutxon——proceedmgs under® -

S. 476, Cr. P. C. and subsequent proceedings in
the Police Court—-prosecutxon by a pnvate indi- "

vidual or not C 59
- —malicious prosecution—order underS 476

in favour of plaintiff ~ C 59
- Transfer of Property Amending Act (XXI of

1929), S. 10 {3) (b) 8. 15—n0 retrospective opera--

“at the instance of delendant against.plaintiff,
subsequently set Aside in appeal-—plaintiff dis- -
" charged whether proceedings have termihated -~

ticn—suit commenced before the ‘Amending-Act -

i

o 0 s iy

,}-—-Amendmg Act does not govern the case, P39 - 4
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" The third stﬁgé of the evidence dealt
with by the Subordinate Judge' related
“to the execution of the will, and his

comment on. this- stage was ‘“ Equally

* - suspicious are the circumstances attend-

ing the alleged execution of this will.”
Again their Lordships agree with the
criticisms by the High Court of the
learned Judge's reasons for his conclu-
sion, and it is. unnecessary to repeat

" them. The fourth stage related to the

conduct of Lachmi Kuer and Bala Kun-

“war after the death of Dushashan, and

their Lordships are of opinion that there

** are some points in their coriduct that are -

open to legitimate comment, viz., the
failure of Lachmi Kuer and Bala Kun-

war to rely on the will in their respec:-

tive applications for mutation in 1912
and 1921 respectively, and the dilatori-
ness of Bala Kuer in ‘invoking. the aid

~ of the Court for recovery of the will in’

1921. But, in their Lordships’ opinion,
any unfavourable comments which can
arise in these respects are far. from be-
ing sufficient to justify the discrediting
of the plaintiff’s witnesses. It does not.

" appear to have been'a matter of much
-~ moment to

Lachmi Kuer whether
she. got the estate by inheritance or

" ‘under the will, and it 1s not certain that

Bala Kunwar was personally aware of

" the terms of the application for muta-

tion which was signed on her behalf by
Rup Ram. Asregardsthe third ground

. of comment, it should be remembered

" that both Courts accepted it as proved
“that Bala Kunwar had disclosed the fact

- of the will in her favour to -the police
. on 9th January 1921. . : .

> The last matter-on which the Subor-

. “dinate Judge laid stress was the fact
that ‘the  will was neither publicly

registered nor privately deposited with

-the Registrar for safe custody. Their
" Lordships agree, as also did the High

.Court, that this affords " ground for seri-

- -ous comment, ‘especially in view_of
- the evidence, on behalf of the plaintiffs, .

of Dushashan’s anxiety for its safe

" keeping, but their Lordships agree’
" with the High -Court that such com-"

ment is insufficient to justify disbelief

of the strong and substantial body

~of evidence -on thé plaintiff’'s  be-
~half. Their Lordships are accordingly

- of opinion that the appellants have
failed to produce sufficient grounds . .
for discrediting the plaintiff's witnesses, .

1934 P, C, 2-A—3 ‘

‘Privy Council -~ * GOVIND PrASAD v. K. BALA KUNWARI ©

and the appeal must therefore fail. But
two further points were raised during
the debate before this Board, both of
which arose out of the death of Bala

"Kunwar since the date of the decision of
. the High Court, which has brought into

prominence the question of the succes-
sion to the estate of Dushashan on her
death, The appellantsclaimed that Bala
Kunwar had only a life estate and that

“on her death the reversioners would be

entitled to the property on their suing
for possession. The appellants desired
to have it made clear that the present
suit in no way determines who are en-
titled to the reversionary: interest, and

- the respondents desired to have the

question of the nature and extent of
Bala Kunwar’s'interest under the will, -
which they maintained to be as yet un-
determined, remitted for further inquiry -
and decision. S S
In their Lordships’ opinion it is clear
that the present suit does not deter- ..
mine who are entitled to the reversion- .
ary rights in the estate of Dushashan;
this is made clear by the fact that issue
2, under which the question' was raised, .
was struck out by the Subordinate Judge
as being unnecessary for the purposes of -
the suit. As regards the nature and ex-
tent of Bala Kunwar’s interest under the
will, this matter is determined by the
judgment and decree of the High Court .
to have been a provision for Bala Kun-

- war during her life, and no cross-appeal .
_has been taken by the respandents. But,.

apart from that, 1t may be noted that -
the second part of the issue which was
tried raises the question of the plaintiff's -
interest under the will, and their Lord-
ships are entitled to assume that every
witness who could speak to the terms of

the will, and was available, was called

by the plaintiff. - Their Lordships there-
fore see no ground for remitting the case

“for a further inquiry into the extent of

the interest of Bala Kunwar, which
must be taken as decided by the judg-
ment of the High Court.  Their Lord-
ships will therefore humbly advise His
Majesty that the appeal should be dis- -
missed and that the decree of the High
Court dated 14th November 1927 should .
be affirmed. The appellants will pay the .
costs of Man Singh who alone appeared -
as a respondent in this appeal. .
‘ ‘. Appeal dismissed.

i
[
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t+A.L.R. 1934 P.C. 14.
(FROM OUDH CHIEF COURT.)

.- No. 46 of 30. (Decided on 30-11-33.)

* Lord Macmillan, Sir John Wallis and
' Sir George Lowndes.

DEBENDRA LAL KHaN ... Appellaﬁi )

versus

. THE SECRETARY OF
.STATE FOR INDIA IN -~ -
COUNCIL -

Adverse possession—meaning of —notice or

knowledge of the Crown—sufficiency of— -
crown and subject—indulgence given to the -

Crown under the Act—nature of requisite
- possession varies with nature of subject
possessed—fishery right —evidence of posses-
sion in adjoining parts of a river—admissibi-
lity of —tacking of periods—Limitation Act,
Arts. 144 and 149, . ’

-~ The possession required, if it is adverse,
. must be adequate in continuity in publicity,
~ andin extent to show thatit is possession

. adverse to the competitor. The classical °

requirement is that possession should be nec
vi nec clam nec precario. It is not necessary
that the adverse possession under Art. 149,
Limitation Act should be shown to have been
brought to the knowledge of the Crown. Itis
sufficient that the possession be overt and

without any attempt at concealment so that : : :
2t . certain other issues which have been

the person against whom time is running ought
if he exercises due vigilance, to be aware of
what is happening. . If the rights of the Crown
have been openly usurped it cannot be heard
to plead that the fact was not brought to its
notice. The Limitation Act is indulgent to
the Crown in one respect only, namely in
requiring a much longer period of adverse

possession than in the case of a subject, -

otherwise there is no discrimination in the
statute between the Crown and the subject as
regards the requisites of adverse possession.
--In is not necessary in order to establish
. adverse possession that the proof of acts of
possession should cover every moment of the
 requisite period, T [P.15C.1,2]

- The n.a.tu::e of requisite possession. must
necessarily vary with the nature of the subject
possessed. The possession must be the kind

pf possession of which the particular subject.
is susceptible. The Crown in the case of a-

fishery belonging to it exercises its rights by
. granting leases or licenses to fish: it does not
itself fish. Consequently the granting by a
person other than the Crown of leases or
licenses to fish in the case of fishery which
prima facie belongs to the Crown is evidence
of the usurpation by that person of the dis-
. tinctive rights of the Crown and is thus

. most significant evidence of adverse posses-

‘ion. . [P.15,C. 2]

© Evidence of acts of possession in partsof a
-river adjoining the part actually in dispute is
admissible provided there is a common
charaster of locality. . - [P.16, C, 1]

Ceee Resj)ondeﬂt. :

appeal, -

. The periods of pOSSeﬁsion of a series l of
mdependen_t trespassers cannot be added toge-
. ther and utilised by the last possessor to make

": up the. statutory total period of adverse

possession. (1900} L, R. 27 I, A. 136. (1887)
12 App. Cases 544 and 1887 2 M.and W, 326.
followed. - ] . {P.15,C. 2.}

. Appellant by :—W. H. Upjohn, K.C.
“and M. A. Jinnah. : : o

Respondent by:—A. M. Dunhe,' K.C.
and W. Wallach. o ,-

JUDGMENT

' Lord Macmillan.—~The only QUestion
which has been argued before their

Lordships in these consolidated appeals:

is whether the High Court of Judi-

cature at Calcutta have rightly decided | |

that Detendra Lal Khan, the plaintiff

in the suit, * has right by adverse pos- -

session to the fishery '’ in a portion of
the river Cossye. The Secretary of

" State for India in Council (hereinafter
referred to as “the Crown’’), who 'is"

the defendant in the suit, coutests in
his appeal the soundness of - this deci-
sion. Debendra Lal Khan' (hereinafter
referred. to as “the plaintiff”), besides
supporting the decision of the High
Court in his favour, raises in his appeal

decided against him, His Counsel,

however, intimated that in.the event °

of the decision of the High Court with
regard to the fishery in question being
upheld by their Lordships, the plaintiff
did not propose to proceed with his

i

The river Cossye, also known as the -

Kangsabati, rises in the hills of Chota

"Nagpur, and is a tributary of the Haldi

which flows into the Hoogly. It has
been found both by the Subordinate
Judge and by the High Court to be a

**large navigable river’’ withinsthe

meaning of the Bengal Regulation XI
of 1825. Prima facie, therefore, the
property of the alveus and of the
fishery 1sin the Crown. - The dispute
relates to the fishery in some twelve to
fourteen miles of the river in the District

-.of Midnapore, extending from Kanka-

bati Ferry Ghat eastward and down

-stream to Pathra Temohani with the

" exception of a short stretch of the river
in the vicinity of a dam known as the
.Midnapore Anicut, the fishery in which

is admittedly still the property of the
Crown, . . : A ,

- By Section 28 of the Indian Limita-
tion Act, 1908, it is provided that ‘‘at
the determination oF the period (by the
Act) limited to any person for institut-
ing a suit for possession of any property

 his right to such property shall be extin-

guished,” By Article 149 of the First
Schedule to the Act the period limited
to the Crown for instituting a suit is 60
years from the time when the period of
limitation would begin to run under the
Act against a like suit by a private
person. In the case of a suit by a

//private person for possession of immove-
vy
27 a

ble property, or any interest therein
not otherwise specially provided for, the
time when the period of limitation
would under Article 144 begin to run is
the time when the possession of the
defendant becomes adverse. By Sec-
tion 2 (4) *‘‘defendant’ includes any
person from or through whom a defend-
ant derives his liability to besued,” and
by section 2 (8) * ‘plaintiff’ includes any
person from or through whom a plain-
tiff derives his right to sue,” g

The effect of this legislation is that
if the plaintiff can establish that he and
thoge from or through whom he derives
right have for €0 years been in posses-
sion adverse to the Crown of the fishery

- in question, any right of the Crown
théreto is extinguished, and the plain--

tiffisentitled to succeed in his claim.
The suit was instituted on-the 2nd

April, 1919, and the 60 years thus run-

from the 2nd April, 1859. The question
accordingly is whether the fishery has
from the 2nd April, 1859, been possessed
adversely to the Crown by the plaintiff
or those from or through whom he
derives right. .

As to what constitutes adverse posses-

sion, a subject which formed the topic

of some discussion in the case, their

Lordships adopt the language of Lord
Robertson in delivering the judgment

of the Board in Radhamoni Debi v. -

Collector of Khulna (1), where his Lord-
ship said that “the possession required
must be 7lequate in continuity, in
publicity a1 ir extent to show that it
is possession™: .cse to the competitor.”
The classical requirement is that the
possession should be nec vi nec clam
nec precario. Mr. Dunne for the Crown
appeared to desiderate that the adverse

(1) 27 1. A. 136: 27 Cal, 943 (P, C.),

Privy Council DEBENDRA LAL KHAN v, SECRETARY OF STATE B 15

possession ‘should be shown to have
been brought to the knowledge of the
Crown, but in their Lordships’ opinion
there is no authority for
Adverse  this requirement. It is
possession  gnfficient that the posses-
against . X
Crown. sion be overt and without
any attempt at conceal-
ment so that the person against whom
time is running ought, if he exercises
due vigilance, to be aware of what is.
happening., If the rights of the Crown
have been openly usurped it cannot be
heard to plead tbat the fact was not
brought to its notice. The Limitation
Act is indulgent to the Crown in one
respect o6nly, namely, in requiring a
much longer period of adverse posses-
sion than in the case of a subject;
otherwise there is no discrimination in
the statute between the Crown and the
subject as regards the requisites of -
adverse possession. . It may be added
that it is not necessary in order to
establish adverse possession that the
proof of acts of possession should cover
every moment of the requisite period.
Though the possession “be not proven
to have continued every quarter, month
or year, yet ordinary possession will be
sufficient ad victoriam causce, albeit it
be proponed in the terms of a continual
possession, quia probaties extremis
praesumuntur media, if the distance be
not great.” - (Stair’s Institutions of the
Law of Scotland, 1V, 40. 20). “ The fact
of possession may be continuous though
the several acts of possession are
at considerable intervals. How many
acts will infer the fact is a question of
proof and presumption independent of .
prescription '’ \ultllar on Prescription, .
p- 36). The nature of the requisite pos-
session must necessarily vary with the
nature of the subject possessed. The
possession must be the kind of possession
of which the particular subject is sus-
- ceptible. The Crown in
Nature of  the case of a fishery belong-
possession.  ing to it exercises its
rights by granting leases or licenses to
fish; it does not itself fish. Conse-
quently the granting by a person other
than the Crown of leases or licenses to’
fish in the case of a fishery which prima
facie belongs to the Crown is evidence
of the usurpation by that person of the
distinctive rights of the Crown and is
thus most significant evidence of. ad-
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verse possession. Where a fishery is
claimed in a navigable river which is
open to the public for the purposes of
navigation, the observations of Lord
Woatson in Young v. North British Rail-
way Company (2), should be borne in
mind. The claimant there sought to
establish a prescriptive right to fore-
. shore and Lord Watson (at p. 533)
pointed out that

" *“in estimating the character and extent of
his possession it must always be kept in view
that possession of the foreshore in its natural
state can never be in the strict sense of the
term exclusive. The proprietor cannot ex-
clude the public from it at any time, and it is
practically impossible to prevent occasional
encroachments on his right."”

As regards the admissibility of evi-
dence of acts of possession in parts of a
river adjoining the part actually in dis-
pute there is the high authority of
Baron Parke in favour of admitting
such evidence provided there is “a
common character of locality "~ Jones
v. Williams (3).

With these preliminary observations
their Lordships proceed to examine the
evidence in the present case. For this
purpose it is necessary to differentiate
between on the one hand the fishery

- in the stretch of the river from Bhura
to Benasuli and on the other hand the
rest of the fishery claimed.

*.1) Between Bhura and Benasuli the
river flows at some places through and
at other places along the boundary of
certain lands known as the zamindary
Tappe Dharenda which belonged to
Raja Sri Narain Pal and which were
purchased from him by the plaintiff's
predecessor in 1906. It is not disputed
that the plaintiff is entitled to pray in
aid any acts of possession of this section
of the fishery on the part of his prede-
cessors in title in these lands.

The Subordinate Judge held that this
portion of the river, including the- fish-
ery rights, formed part of the zemindar
Tappe Dharenda which the plaintiff’s
predecessor had purchased from Raja
Sri Narain Pal .and that Raja Sri
Narain Pal and his predecessor were in

possession of this portion of the river.
from before 1859 onwards. He there-.
fore declared the plaintiff's zemindary’

(2) (1887) 12 A.C. 544.
{3) (1887) 2 M. & W. 326.

/

right to this portion of the river. The
High Court, on the other hand, nega-
tived the plaintiff’s right to this portion
of the river as part of his zemindary,
but held that he had acquired a right
to the fishery by adverse possession.
Their Lordships would, in any event,
be slow to disturb what is tantamount
to a concurrent finding in the plaintiff's
favour on the question of the possession
of the fishery in this part " of the river,
but their Lordships have satisfied them-
selves that the evidence of possession
on the part of the plaintiff and his pre-
decessors is adequate. It starts well
with a kabulyat of 1836 in favour of the
plaintiff’s predecessor by ijaradars of
the fishery in precisely this stretch of
the river, described as within Tappe
Dharenda, for a term of seven years,
thus extending into the 60 years limita-
tion period. It is true that there are
no other kabulyat of early date applica-
ble to this portion of the river, but
there is other evidence of possession
which has been fully examined below,
and which it is unnecessary to discuss
again in detail. The criticism which
their Lordships have heard of this evi-
dence has failed to convince them of
its insufficiency. Their Lordships are
accordingly of opinion that the plaintiff

. by himself and his predecessors has had

for the requisite 60 years adverse poss-
ession of the fishery in the portion of
the river from Bhura to Benasuli, and
that he has thereby acquired right toit.

(2) There remains for consideration
the question of the fishery in the por-
tions of the river from Kankabati Ferry
Ghat to Bhura and from Benasuli to
Pathra Temohani (under exception of
the fishery in the short str®ch at the
Midnapore Anicut admittedly belonging
to the Crown). Here somewhat differ-
ent issues are raised. It was not con-

tested that since 1870 the plaintiff and .

his predecessors, being proprietors of the
lands through or along-side which the
river at these parts flows, have granted
leases or licenses of the fishery through-
out those portions of theriver and have
drawn revenue therefrom. There is
sorae evidence of members of the general

public having fished in the watersin’

question, but such acts were in no pro-

per -sense acts of the Crown. They are-
characterised in the--judgment of the:

High Court.as “isolated and casual,”

Privy Council DEBENDRA LAL KHAN v, SECRETARY OF STATE 17:

-and their Lordships, haviﬁg regard to:

the passage above quoted from the
Jjudgment of Lord Watson in Young
v. North British Railway Company (2),
-are of opinion that they were quite
insufficient to deprive the plaintiff’s

. " puassession. of the requisite exclusive
-charactei=-,, Their Lordships therefore

find that since 163ZQ the plaintiff and his
predecessors have beén=in_adverse pos-

:session of the fishery in the ~wuhole of -
these portions of the river. T

That being so, the plaintiff starts
with the advantage of 49 yearsadverse

- possession to his credit. But he has’
-still to prove adverse possession for the

antecedent 11 years from 1859 to 1870.
‘The main contest in the case has centred-

round this period. :

Among the evidence relating to these
years there are ce.wain documents to

~which their Lordships attach special

importance. It appears  that in

“April, 1859, the Secretary to the
‘Government of Bengal addressed a

letter to the Secretary of the Board of
Revenue, Lower Provinces, inquiring.
if there was ““any obstacle or objection
to the levying of a tax on the fisheries
-of navigable river such as the Hoogly or
Ganges.” The Secretary. of the Board

-of Revenue, in his reply of the 2nd

August, 1859, reported, inter alia
‘that :— :

**The zemindars and others have in some
way or other usurped the rents of many of the

-fisheries in the large navigable rivers which

run by the borders of or through their estates,
but the Board do not consider that they can
show any good title and they see no reason
why the State should not avail itself of these
.resources. Doubtless the zemindars will plead
prescriptive rights which in many instances
they will try to support by documentary and
‘other evidence...... The best plan in the opinion
.of the Board is to divide the fisheries in navi-
gable rivers into convenient sections or blocks

.and to invite farming tenders for them. By

‘this means the probable value of fisheries may
be ascertained and the objections made by
those who have usurped the rents would have
to be inquired into by the local officer.”

On the 12th September, 1859, the

.approval of this plan by the Lieutenant

Governor is reported in a letter which

.contains the following passage : —

“If any private person claims a right of
Afishery in such public waters as are described,

Ais claim will be considered. If he can support .

_it in the opinion of the Revenue authorities, it
will be properly respected; otherwise the -
«Courts will be open to him."”’ o

N

»

Following upon this an official in-
vestigation was made of the position of
the fisheries in various rivers including
the Cossye, and there is produced a
document of 1861 giving the result of-
the investigation of the Jalkar Mehal
of the river Kangsabati (Cossye) apper-
taining to. the district of Midnapore.
This contains a tabulated list of the
tenants and faradars of particular por-
tions of the river together with the
rents paid. Among the sections of the
river~mentioned in the list it is possible
to identii{v. the greater part if not the |
whole of the porctions now in dispute.
There is also a report w2f.1861 showing
the state of possession of fisheriies in the
Cossye in private hands, though' trhaie

apparently does not include the part of

the river with which this case is con-
cerned. At the conclusion of the in-
vestigation the Collector of the. Midna-
pore District on the 13th August, 1862,
ordered all the cases relating to the
jalkar to be struck off ‘*‘as the
members of the Board have ordered
that there cannot be any jalkar settle-
ment of any. river except the Hoogly
and the Bhagirathi.” '

The fact and the result of thisin-
vestigation are highly significant. From
the documents just quoted it appears
that in 1859, a critical year for the
plaintiff, the state of possession of the
fisheries in the - Cossye was officially
investigated on the initiative of the
Crown, with the result that a whole

-series of these fisheries including at

least -the major part if not the whole of .
those now in dispute were reported to
be in private hands,. the Crown: had
been specifically warned that fishing
rights were being usurped and that
prescriptive claims would be put for-
ward, but so far from taking any steps
in the case of the -Cossye to challenge
the usurpers or to vindicate its rights,
the Crown appears to have acquiesced
in-the existing state of private posses-
sion. It is immaterial whether it didso

- because it was satisfied that private’

rights had been acquired or because it
then took the view that the Cossye was
not a large navigable river, and so frot
Crown property. In point - of fact
throughout the whole period from 1859
onwards there is'no evidence of any
attempt by the Crown to assert or.
exercise any fishery rights in the now
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disputed portions of the river. In
their Lordships’ opinion it is highly
important that at the very beginning
of the limitation period fisheries in the
Cossye in the Midnapore District are
found to be in private hands to the
- knowledge of and without challenge by
. the Crown. This evidence hasboth a

_positive and a negative aspect. On the
one hand it vouches that private leases
were in existence of fisheries in  the
actval waters in dispute ; on the other
hand it shows the Crown’s acquieststice
in the usurpation of its righfs;if usur-
pation it was. T .

The othardocumentary evidence ap-
plicadIe to the period from 1859 to 1870
- “was elaborately examined by the learned
Judges of the High Court and was-
again subjected to a searching criticism
- at their Lordships’ bar. In the opinion
of their Lordships, having regard to
the position of matters as officially re-
corded at the beginning of this period,
the subsequent records are sufficient to
afford the requisite proof of continued
adverse possession of the fisheries in the
disputed waters down to 1870,

But the plaintiff before victory is
secured has to surmount a further
obstacle which the Crown seeks to place
in his way. Assuming that there was
adverse private possession between 1859
and 1870 of the fisheries in these por-
tions of the river, the Crown argues
that the -plaintiff cannot legally avail
himself ot it, on the ground that the

. plaintiff does not derive his right to
sue from or through those who enjoyed
that possession, There was, it appears,
a complicated episode, extending from
about 1847 to 1870, in the title to the
plaintiff’s lands through or along which
these portions of the river extend, asa
result of which there was, so the Crown
contends, a breach of continuity
which precludes the plaintiff from
“tacking” the possession had of
the fisheries from 1859 to . 1870
to the possession subsequently had
plaintiff and his predecessors from 1870
to 1919. The history of the matter is
fully set out in the judgment of the
Subordinate Judge and also” in the

" narrative- of the report of the case of
Nawab Sidhee Nazhur Ally Khan v.
Rajah Ojoodhyaram Khan (4). This

(4) 10 M. 1, A, 540,
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narrative, as the reporter records, and as
their Lordships have verified, is quoted
from the judgment delivered by Sir
Edward Vaughan Williams on behalf of’
the Boayd. What happened may be:

stated in outline, The plaintiff's ances--

tor in the thirties and forties of Izt
century borrowed largely fren " certain.
Debs of Calcutta, 1o ghom he mort-
gaged hr:S_‘Ml‘ij‘&ﬁore zemindary which
mncluded “the Jands through or along

-witich the portions of the river in

question extend. The Debs in 1847
obtained a foreclosure decree which,.
as well as the property, they sold .
to.one Abbott who dispossessed the-
mortgagor. Abbott made a collusive
sale of the property to one McArthur,
and . after a further series of the
transactions the property was acquired
in 1851 by Nazir Ali, who was in posses—
sion throughout the critical period from.
1859 to 1870. In proceedings instituted
in 1848 by the plaintiff's predecessor,.
the then Raja, the foreclosure decree
was set aside as having been irregularly
obtained and ‘‘the mortgagor was re-
stored to his original and legal relation.

to the mortgage title.” Without further .

detailing the complicated course of liti-
ation, it is sufficient fo state that in
1860 proceedings for redemption and
accounts were 1instituted by the Raja.
against Nazir Ali, who was then in pos- .
session and others, in which the Raja
obtained a decree in his favour in 1867.
An accounting ensued and it would
appear that the Raja ultimately regained.
possession of the zemindary in 1870.
It was argued by the Crown that the
present plaintiff was not entitled to
connect his possession with that of
Nazir Ali, inasmuch as Nazir Ali had
been shown to be a mere illegal inter-
loper. It is true that the periods of
. possession of a series of
ef:‘:)‘g‘s‘”g °f independent  trespassers.
periods. cannot-be added together
and utilised by the last possessor to make:
up the statutory total period of adverse
possession—Dixon v. Gayfere (5). But
Nazir Ali's position was not that of an:
independent  trespasser. Possession
acquired under a foreclosure decree is:
no doubt not in privity with the mort-
gage title, but when the foreclosure
decree was set aside such title as Nazir
Ali had was derived from the mort-
(5) (1853) 17 Bev. 421,
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«gagor, and he was held to be answerable T A.L.R.1934 P. C. 19.
as mortgagee in a suit for redemption :

and accounts. The decree pronounced (FROM THEALLAHABAD HIGH COURT.).
.against him proceeded on the footing Appellate : Civil,

of his being a mortgagee in possession, g ‘
There can be no question tha_t a mqrt- No. 134 of 1931. (Decided on 24-11-33.) .
-gagor for the purposes of the Limitation Lord Thankerton, Lord Alnes and
Act can avail himself of or “tack” on to Sir Lancelot Sanderson

his own adverse possession the adverse : )
possession of his mortgagee. If then (KHAN BAHADUR MOULVI)

the position of Nazir Ali was not that - KHALIL-UR-RAHMAN R
-of an independent stranger but in effect Kuan . Appellant .
that of a mortgagee, as their Lordships v versus '
hold, then the plaintiff may add Nazir :
Ali’s adverse possession to that of him- 1HE COLLECTOR OF

ETan i ... Respondent.

self and his predecessors since 1870. On
the whole case accordingly the Crown’s Limitation Act (IX of 1908), S. 182 (5)
appeal fails, ) Requisites under——execution application in
. . . accordance with law gives fresh starting point
The attention of their Lordships was for limitation—bona fides of application and
-drawn to a slight discrepancy between intention to’ execute decree—not relevant
the judgment pronounced by the High considerations. _
‘Court and the terms of the formal Under S. 182 (5) of the Limitation Act {IX of

.decree in the matter of the description 1908) an execution application, in order to give
a fresh starting point for limitation, should

-of the St.retCh of the river at t.he Midn?‘- satisfy the following conditions: (1) it should
pore Anicut, the fishery in which admit- pe in” accordance with the law applicable
tedly belongs to the Crown. Counsel thereto; (2) it should be made to the pro-

for the parties agreed that in the event per Court; (3) it should be a step in aid of
execution ; (4) it should be within time. The

-of the judgment being upheld the decree ¢ . o )
shouldbe varied by altering the words Vose VS oL e appicant er s iieion
“except the part from the Saddar decree are not relevant considerations.
‘Ghat at Midnapur between Stations 52AlL 11 (F.B.)approved. .
138 and 139 to the Lock Gates of 4 R .

Mohunpur” so as to read “except the an}izﬁ.eljl&‘.”}tir’mab}{ Sir D. Miller, K. C.

part from the Saddar Ghat at Suja- :
gunge Midnapur to the Lock Gates of Respondent:—by L. DeGruyther, K.C.
and W. Wallach.

Mohunpur.”

Their Lordships will humbly advise
His Majesty t.hgt the a’ppea_lyof the JUDGMENT.
Crown be dismissed and the judgment Sir Lancelot Sanderson :—This i$ an
-of t.he. ngh Court affirmed with the appeal from an order and judgment
variation above stated and that the. of the High Court of Judicature at
appeal of the plaintiff be also dismissed.  Allahabad, dated the 24th of June,

As the appeals were consolidated and 1939, confirming the order of the Sub- -

the record and cases were common to  ordinate Judge of Etah, dated the 22nd

both appeals, the plaintiff will have kis  of April, 1929, in the matter of the exe-

costs in the consolidated appealssubject cution of a final decree for sale dated
to a reduction of one-eighth and exclu- ¢he 29th July, 1922, in a mortgage suit.

sive ,of the costs of his petition for The appellant is the successor of Abdul
is]pecmllflgave to appeal which he must jali) Khan, 2 Zemindar of Aligrah, who
himself bear.

died on the 4th of October, 1923.

The material facts are as follows:—
Abdul Jalil Khan in 1909 or 1910 bos-
rowed money from various people, and

" several decrees were made against him.

The decrees where simpie money dec-
rees, and the property, which was atta-
ched in execution of the decrees, being
ancestral property, the execution pro.

Appeal dismissed.
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ceedings were transferred to the Collec-
tor in accordance with the provisions
of S. 68 of the Code of Civil Procedure.

On the 29th of August, 1911, the
Coliector, as he was entitled to do,

granted a lease to Habib-ur-Rahman .

Khan of the property belonging to the
judgment-debtor, Abdul Jalil Khan, for
a term of seventeen years. .

During the pendency of the said
lease, which expired on the 1st July,
:1928, Abdul Jalil Khan on the 25th of
September, 1914, executed a mortgage
of the said property for Rs. 15,000 in
favour of Rao Maharaj Singh.

In this appeal Rao Maharaj Singh is’

represented by the respondent, the
Collector of Etah, who is in charge of
his estate. «

On the 25th of October, 1920, the
Collector of Etah filed a suit, based on
the abovementioned mortgage, against
Abdul Jalil Khan, and obtained a preli-
minary decree on the ‘9th of March,
1921, which was made final on the 29th
of July, 1922. :

Both the decrees were made ex parte
after due notice had been served upon
Abdul Jalil Khan. )

In the courts in India it was argued
on behalf of the appellant that the
mortgage was illegal, that the decree
‘obtained on the basis thereof was not
enforceable at law, that the decree was
-obtained in contravention of the provi-
sions of para. 11(1) of the Third
Schedule of the Code of Civil Proce-

~ dure, and that it was incapable of exe-

cutjon. ‘ .
Though these points were taken in
the appellant’s case, they were not re-
lied on before the Board by the learned
counsel for the appellant, and the only
arguments presented to the Board were
in relation to the other point, which
was based upon the Limitation Act,
The appellant alleged that the appli-
cation for execution, in respect of which
the abovementioned order of the Sub-
ordinate Judge, dated the 22nd April,
1929 was made, was barred by the law
of limitation inasmuch as certain previ-
dus applications dated the 2nd June,
1925, and the 8th July, 1926, were not
steps in aid of execution so as to save
limitation. .
It was further argued on behalf of the
appellant that the said previous -appli-
‘cations were not bona fide and were not

taken with the intention of executing
the said decree, but were merely for the
purpose of gaining time, and that conse-.
quently the application in quéestion was.
barred by the law of limitation,

TFhe material facts in relation to this.
point are as follows:—

On the 2nd June, 1925, the Collector

of Etah applied for execution of the
decree and prayed for sale of "the pro-
perty. The Court ordered necessary
copies to be filed. Then the vakil for
the decree-holder, as the order-sheet.
show, stated on the 14th July, 1925,
that he simply wanted the legal repre-
sentatives of the deceased judgment-
debtor to be brought on the record.
Accordingly notices were issued to the
proposed representatives, one of whom
was Mohammad Kbhalil-ur-Rahman
Khan. On the 14th August, 1925, it
was found that the notices were un-
served and as no further
step was taken by the
decree-holder, the execution suit was-
struck off on that date. Then another
application was made on the 8th July,
1926, for sale of the property. The
execution was sought against the:
representatives of the deceased judg-
ment-debtor. This time again there
was a report that necessary copies were
not filed and it was ordered that
notices of the legal representatives.
being brought on the record be issued
arid that copies be filed on the next
date. On the next date,
August, 1926, the notice to Mohammad
Khalil-ur-Rahman Khan was returned
unserved, The - decree-holder took

. Facts.

further time and again notice ‘was.

issued. On the 10th September, 1926,
the notices being served, legal represen-

tatives were brought on the #cord. As.

the decree-holder took no further steps.
in the prosecution of the execution’ suit;.
the application was struck off on the.
16th September, 1926.

On the 30th August, 1928, the Collec- -

tor of Etah made a third application.
for execution in the court of the Sub-
ordinate Judge; and the appellant,
Khalil-ur-Rahman Khan, filed objec-
tions under S. 47, C. P. C.

The learned Judge dismissed the -

objections by the abovementioned order:
of the 22nd April, 1929,

f.c.,- 4th .
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Appellate Criminal.
No. 546 of 1933. Decided on 24-10-33.) -
Sulatman, C. J. Young and King, JJ.
THE CROWN : ... Appellant
4 versus C
SHEO JANAX PANDE ... Respondens.

Criminal P. C (V of 1898),Ss. 417, 418
and 423—appeal against acquittal—condi-
tions for High Court’s interference.

In cases of appeal by Government against
acquittal, if the appellate Court, after bearing
in mind that there is the presumption of
innocence  in accused’s favour, still further
strengthened by his acquittal, and that the trial
Court was in a better position to judge of the
credibility of the - witnesses examined before it
and, therefore, great weight has to be attached to

. its view; is nevertheless fully convinced that the

conclusion of .the trial Court was clearly
wrong and is contrary to the weight of evidence,
it would be fully justified in setting aside the
order of acquittal,

The mere fact that it is not possible to hold
that the lower Court has been incompetent,
stupid or perverse or bas come to an unreason-
able and distorted conclusion or has obstinately
blundered would not be sufficient to prevent the
appellate Court from allowing an appeal against
an acquittal, if it were fully convinced that the
Court Yelow has been misled by the extremely
clever nature of some false defence supported
by a forged document, :

. When an appeal is preferred by Government

it is unnecessary to consider whether it was

proper for the Government to appeal or not.
[P.93,Cs. 1,2& P. 94, C. 2]

Appeal against the
Sessions Judge of Ballia.

Appellant :—-by the Government Advo-
cate. :

Respondent :—by A..P. Pandey.

JUDGMENT.

Sulaiman, C. J.—~—~Two questions have
been referred- to this Full Bench. They
are ;—

(1) What are the conditions which
justify an interference with the order of
acquittal passed by a lower Court ?

(2) Where it cannot be said that the
Judge in the lower Court has been in-
competent, stupid or perverse or has
come to ynreasonable and Gistorted con-
clusions or has obstinately blundered,
but has been deceived by the extremely
clever nature of the false defence support-
ed by forged documents, is it impossible

order of the

" for & Court of appeal to interfere with

his decision and allow a Government
Appeal ? :
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The provisions in the Code of Criminal
Procedure relating to an appeal frem
Government are contained in Ss. 417 to
423 of Ch. 81. Section 417 allows the
Local Government to direct the Public
Prosecutor to present an appeal to the
High Court from an original or appellate
order of acquittal passed by any Court’
other than a High Court ; there are no
restrictions placed on this power given to
the Local Government. Section 418.
which was first added to the Act of 1832,
further provides thabt an appeal may lie
on a matter of fact as well as a mabter of
%aw .egcepb where the trial was by jury,
in which case the appeal shall lieona
matter of law only. It clearly allows
questions of fact to be gone into afresh
by the appellate Court. Then S, 423 (1) {(a)
!ays down that the appellate QCourt -
1n an appeal from an order of acquit-
tal may reverse such order and direct
that further enquiry be made or that
the accused be retried or commit-
ted for trial, as the case may be, or
find himr guilty and pass sentence on him
acfzording to law. This section also econ-
tains no restrictions on the powers of the

appellate Court in reversing the finding

of the Court below and setting aside an
acquittal, -

The veference to this Court hés been

.made principally because of certain ohser-

vations contained in the case of Queen-

. Empress v. Gaya Din (1) which has besn

followed more or less in some of the
latter qases. But it has to be conceded
by the learned counsel for the accused
that so far as the sections of the Code
themselves are concerned no distinction
appears o have been drawn between
appeals from acguittals and appeals
from convictions. Whatever distinetions
have been laid down in cases have been
ba.sed on other considerations. In a
criminal case the accused starts with a
presumpti~ X innoceace in his favour
an . evidence is not convineing
anw. ..0is areasonable doubt the benefit
of such doubtis to be given to him. In an
appellate Court considerable weight has
to be attached to the opinion of the trial
Court which has recorded an opinione*in
favour of the accused. In view of these
circumstances the accused is in a better
position when an appeal is preferred by
Government from hkis ar~ 1ittal.-

© {1} 4 All, 148,
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Before considering the principles which
should underlie the disposal of an appeal .
from an acquittal it will be convenient to
review briefly the cases of this Court on
which reliance has been placed by counsel.
In Queen-Emgpress v. Gaya Din (1) quoted
above Straight, J., in delivering the judg-
ment of the Court, remarked :—

““We are not prepared to say that, had it been
our task 10 try them, as well as the persons
who have been convicted, we might not have
-taken a view of their conduct similas to that
expressed by our fate colleague Mr. Justice
Spankie in his judgment in the appeal of
Madari and the others, But it does not appear
" to us that this is quite the test to be applied in
determining this appeal by Government.from
the acquittal of Gayadin and Binda., On the
contrary, we think it would be an inaccurate
~ and inappropriate one."’

-

The learned Judge went on o say :—

. “The powers given to the Local Government
by S. 272 of the Cr, P, C. are’of an exceptional
and unusual character ; and while we fully recog-
nise the necessity for their existence in this
country, we are equally clear that they should
be most sparingly enforced ; and, in respect of
pure decisions of fact, only in those cases where,
through the incompetence, stupidity or perver-
sity of a subordinate tribunal such unreasonable
or distorted conclusions have been drawn from
the evidence as to produce a positive miscar-,
riage of justice.”

So far as this sentence goes it re-
fers to the powers given to the
Local Government by S. 272 of the-
Cr. P. C. of 1372 and the cases-in which
the Local Government should enforce
such powers. It does not clearly refer to
the power conferred on the High Court
to interfere in appeal. The learned Judge
* then proceeded to remark :—

“It is not because a Judge or a Magistrate has
taken a view of a case.in which Government
does not coincide, and has acquitted accused
persons that an appeal from his decision must
necessarily prevail, or that this Court should be
called upon to disturb the ordinary course of
justice by putting in force the arbitrary powers
conferred on it by S. 272.” :

It is possible that the learned Judge
here ' again was referring- to the power
conferred on the Local Government and
considered that the mere fact that the
Local Government was of opinion that the
view taken by the Magistrate was wrong
did not make it incumbent upon the High
Court to set aside that finding. Buf laser
passages in the judgment indicate that
the learned Judge meant to apply the
same principles to the interference by the

A.L.R. 1933

' appellate Court in appeals from acquittal

and considered that :

*“the doing so should be limited to those
instances in which lower Court has so obstinate-
ly blundered and gone wrong as to produce a
result mischievous at once to the administration
of> justice and to the interests of the public.”

In that particular case the Bench,
finding that the Sessions Judge had mot
“s0 egregiously and foolishly erred in
his conclusions”’, did not feel bound
sither to eonvies the accused or to order
a new trial. The Bench properly remark-
ed that the learned Sessions Judge had
the witnesses before him and consequent-
ly had the best opporbunity of judging
their truthfulness and he appeared to
bave conducted the enquiry with care and
patience and to have weighed and con-
sidered the facts to the best of his
ability. It might be that the Bench
might have arrived at a view other than
that formed by him, but holding his

decision to be an honest and nob
an unreasonable one, they unhesita-
tingly dismissed the appeal. It is not

possible to quarrel with the conclusions
of the learned Judge. The trouble has
been caused by some of the observations
made which indicated that there were
only a few instances in which an appellate
Court can intervens

With regard to this case it musb be
pointed -out that the case arose under
Act X of 1872 and the Bench had to
consider the provisions of that Ach, There
was no provision therein similar to that
contained in S, 418 of the present Code,
where it i3 emphasised that an appeal lies
on matters of fact as well as matters of
law. -

Gaya Din's case (1) has been referred

-

toina few subsequent cases including -

two Full Boench cases of this Cous,

In the first Full Bench case, which was -

that of Queen-Empress v. Chhotu {2) the
matter came up before the High Court
on the revisional side and the Full Bench
had to answer the question whether,
when a Magistrate had discharged an
accused person under S. 253, Cr. P. C.,
the High Court or Court of Session, under
8. 437, had jurisdiction to direct further
enquiry on the sathe materials. The power
to interfere on the revisional side was

_discrefionary, and it is also clear that in

case of discharge the Magistrate ordi-
(2) 9 AlL 52, ‘ '

- —
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marily considers the evidence produced on
dehalf of the prosecution so flimsy and
inconclusive as mnot to necessitate the
framing of a charge or the calling upon
+the accused to enter on his defence. It
wasg in connection with the provisions of
that section that the Full Bench remark-
.ed ab the end that the discretion of the
Court should be regulated under the cir-
.cumstances - mentioned in Gaya Din's
.case (1), We do not think that this Full
‘Bench casae can be said to have confirmed
rthe observations made -by Straight, J., in
ithe earlier case with regard to appeals
ifrom -acquittals,
The second Full Bench case is that of

«Queen-Empress v. Gobardhan (3). Sir John
JBdge, C. J., at page 556 pdinted out that he
‘had in a previous case expressed his appro-
wal of the principle enunciated in Gaya
Din’s case (1) but he did not think that that
case applied to the cage before him. The
learned Chief Justice did nof quote the
exact observation made in Gaya Din’s
«case (1). At any rabe, he did not consider
that that observation was applicable to
‘the case before him. Nodoubt Brodhurst,
J., at p. 572, after quoting that

“the doing so should be limited to those
.instandes in which the lower Court has so
obstinately blupdered and gone wrong as to
pproduce a result mischievous at once to the
sadministration of justice and the interest of the
"nnblic.”

held that in that particular ease he did

ob think that it could be possibly said
that * theSessions Judge had so obsti-
mately blundered and gone wrong.” = The
learned Judge did not eite with approval
“the other passage quoted by us from the
i~3gment in Gaya Din’s case (1). On
{ s other hand, Straight, J., -who had
dlivered the judgment in Gaya Din's
'ca\,se (1) remarked at p. 574 :

“J can only say that when I made the -

.observations "I did on that occasion, I could
not expect that they woald be exhaustive of

_every possibie condition or state of things

that might arise, and I certainly had not
preseat to my mind a case like that before me,
in which as.Ishall by and by have to poiat out,
the Sessions. Judge has overlooked the main and
crucial circumstance which goes to corroborate
the evidence of the accomplice, namely, the
disappearance of Gobardhan from his village
contemporaneausly with the undoubted murder
.of Nehal Singh. Under such circumstances I
.confess .I cannot feel that I am in aany way
departing from, or doing violence to the princi-
.ple laid down in Queen-Empress v. Gaya Din
«1) by entertaining this appeal and determining

{3) 9 All. 528 (556).

one way or the other as to the guilt of the
respondents.’’ ’

It is, therefore, obvious that the learned
Judge himself thought that the list of
instances in which the appellate 'Court
could interfere asgiven in Gaya Din's
case (1) was by no means exhaustive and
that he did not think that he was in any
way departing from the principle laid

" down therein if ho interfered in 2 case
where the Sessions Court had overlooked
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_what he considered to be a main and cru- -

cial circumstance, namely, the disappear-
ance of the accused from the village which
was corrohorative of the evidence of the
accomplice. '
of opinion wa can only say that the use
of the word “only” on page 149 in Gaya
Din’s case (1) was very unfortunate as

In view of this expression .

‘it was certainly not intended by the '

learned Judge to confine the interferance
in appeal to cases enumerated in that
judgment.

.

The admission that the list -

is not exhaustive removes the restrietion .

which has been considered to have been
placed by that judgment on the power of
the appellate Court to interfers. Gaya
Din’s case (1) was followed by Tyrell and
Blair, JJ. in  Queen-Empress v. Robinson
(4) Tyrell, J. being one,of the learned

Judges who had decided Gaya Din’s case’

(1). The observations were quoted on
p. 214 and it was considered that they
had besn satisfactorily laid down.. But
in $hat particular case the Bench came
to the conclusion that the decision of the
" Sessions Judge was an honest and not an
unreasonable one of which the facts were
suscepbible. It ig, therefore, not surpri-
sing that they rejected the appeal pre-
ferred on behalf of Government.

We next come to a string of cases in
which the view expressed in Gaya Din’s
case (1) has been departed from to a very
considerable extent, In Queen-Impress v.
Prag Dat (5) Sir Louis Kershaw, C. J.

.and Mr. Justice Knox at p. 461 quoted

the observation made in Gaya Din's case

(1) without commenting on it and then
on p. 464 they pointed out that,

“With reference to the contention based upon

" Gaya Din’s case (1) it must not be forgotten
that the learmed Chief Justice and Mr. Justice
Straight in Queen-Empress v. Gobardhan (3)
did not consider that they were departing from
and doing violence to the priaciple laid down in
the case and did set aside an arder of acquittal
where they were satisfied that the ‘Sessions

{4) 16 AlL 212 .
(51 20 Al 459 (461, 464). ~
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Before considering the principles which
should underlie the disposal of an appeal .
from an acquittal it will be convenient to
review briefly the cases of this Court on
which reliance has been placed by counsel.
In Queen-Empress v. Gaya Din (1) quoted
above Straight, J., in delivering the judg-
ment of the Court, remavrked :—

‘“We are not prepared to say that, had it been
- our task to try them, as well as the persons
who have been convicted, we might not have
-taken a view of their conduct similag to that
expressed by our late colleague Mr. Justice
Spankie in his jodgment in the appeal of
Madari and the others. But it does not appear
- to us that this is quite the test to be applied in
determining this appeal by Government.from
the acquittal of Gayadin and Binda. On the
contrary, we think it would be an inaccurate
and inappropriate one.”
-

The learned Judge went on to say :—

. **“The powers given to the Local Government
by S. 272 of the Cr. P, C. are of an exceptional
and unusual character ; and while we fully recog-
nise the necessity for their existence in this
country, we are equally clear *hat they should
be most sparingly enforced ; and, in respect of
pure decisions of fact, only in those cases where,
through the incompetence, stupidity or perver-
sity of a subordinate tribunal such unreasonable
or distorted conclusions have been drawn from
the evidence as to produce a positive miscar-.
riage of justice.” :

So far ‘as - this sentence goes it re-
fers to the powers given +to the
Tocal Government by S. 272 of the
Cr. P. C. of 1872 and the cases-in which
the Liocal Government should enforce
such powers, It does not clearly refer to
the power conferred on the High Court
to interfere in appeal. The learned Judge
then proceeded to remark :—

“It is not because a Judge or a Magistrate has
taken a view of a case.in which Government
does not coincide, and has acquitted accused
persons that an appeal from his decision must
necessarily prevail, or that this Court should be
called upon to disturb the ordinary course of
justice by putting in force the arbitrary powers
conferred on it by S. 272.”"- .

It is possible that the learned Judge
here " again was referring tothe power
conferred oun the Local Government and
considered that the mere fact that the
Local Government was of opinion that the
view taken by the Magistrate was wrong
did not make it incumbent upon the High
Court to set aside that finding. Bub later
pagsages in the judgment indicate that
the learned Judge meant to apply the
same principles to the interference by the

-

appellate Court in a.ppeé,ls from acquiftal
and considered that B

*the doing so should be limited to those
instances in which lower Court has so obstinate-

*ly btundered and gone wrong as to produce a

result mischievous at once to the administration
of justice and to the interests of the public.”

In that particular case the Bench,
finding that the Sessions Judge had mot
‘g0 egregiously and foolishly erred in
his conclusions ”, did mnot feel bound
either to convies the accused or to order
a new trial. The Bench properly remark-
ed that the learned Sessions Judge had
the witnesses before him and consequent-
ly had the best opportunity of judging

ALR.198%

their truthfulness and he appeared to

have conducted the enquiry with care and -

patience and to have weighed and con-
sidered the facts to the hbest of his
ability. It might be that the Bench
might have arrived at a view other than
that formed by him, bub holding his

decision to be an honest and not
an unreasonable one, they unhesita-
tingly dismissed the appeal. It is not

possible to quarrel with the conclusions
of the learned Judge. The trouble has
been caused by some of the observations
made which indicated that there were
only a few instances in which an appellate
Court can intervene

With regard to this case it musb be
pointed -out that the case arcse under
Act X of 1872 and the DBench had to
consider the provisions of that Act, There
was no provision therein similar to that
contained in S. 418 of the present Code,
where it is empbasised that an appeal lies
on matters of fact as well as matters of
law., - - :

Gaya Din's- case (1) has been rgferred

.

toina few subsequent cases including

two Full Bench cases of this Court. .

In the first Full Bench case, which was -

that of Queen-Empress v. Chhotu {2) the
matter came up before the High Court
on the revisional side and the Full Bench
had to answer the question whether,
when a Magistrate had discharged an
accused person under S, 238, Cr. P. C.,

the High Court or Court of Session, under

S. 437, had jurisdiction to direct further
enquiry on the sathe materials. The power
to interfere on the revisional side was
discretionary, and it is also clear that in
case of discharge the Magistrate ordi-

(2) 9 AlL 52.
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marily considers the evidence produced on
behalf of the prosecution so flimsy and
inconclusive ag not to necessitate the
framing of a charge or the calling upon
the accused to enter on his defence. It
was in connection with the provisions of
that section that the Full Bench remark-
«od at the end that the diseretion of the
Courb should be regulated under the cir-
.cumstances mentioned in Gaya Din's
.case {1). We do not think that this Full
‘Bench case can be said to have confirmed
‘the observations made by Straight, J., in
+the earlier case with regard to appeals
ifrom -acquittals.

The second Full Bench case is that of
Queen-Empress v. Gobardhan (3). Sir John
Edge, C. J., at page 556 pdinted out thathe
-had in a previous cage expressed his appro-
wval of the principle enunciated in Gaya
Din’s case (1) bub he did not think that that
case applied to the case before him. The
learned Chief Justice did nof quote the
exach observation made in Gaya Din’s

- .case (1). At any rate, he did not consider

that that observation was applicable to
:the case before him. No doubt Brodhurst,
J., at p. 572, after quoting that

“the doing so should be limited to those
.instances,. in which the lower Court has so
obstinately blupdered and gone wrong as to
produce a result mischievous at once to the

;administration of justice and the interest of the

pyblic.”

held that in that particular case he did
not think that it could be possibly said
that ** the Sessions Judge had so obsti-
mately blundered and gone wrong.”” The

- learned Judge did not cite with approval

the other passage quoted by us from the
judgment in Gaya Din’s case (1). On
the other hand, Straight, J.,, ‘who had
.delivered the judgment in Gaya Din's

-case (1) remarked ab p. 574 :

“1 can only say that when I made the -
.observations 1 did on that occasion, I could

not expect that they would be exhaustive of

. every possibie condition or state of things

that might arise, and I certainly had not
present to my mind a case like that before me,

, in which as Ishall by and by have to point out,

the Sessions. Judge has overlooked the main and
crucial circumstance which goes to corroborate
the evidence of the accomplice, namely, the
disappearance of Gobardhan from his village
contemporaneously with the undoubted murder
.of Nehal Singh. Uader such ciscumstances I
<confess .I cannot feel that T am in aay way
departing from, or doiag violence to the princi-

ple laid down in Queen-Empress v. Gaya Din

«(1) by entertaining this appeal and determining
-{3) 9 All. 528 (556).
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one way or the other as to the guilt of the
respondents,”’ . ’

It is, therefore, obvious that the learned
Judge himself thought that the list of
instances in which the appellate Court
could interfere as given in Gaya Din's
case (1) was by no means exhaustive and
that he did not think that he was in any
way departing from the principle laid

down therein if he interfered in a case -

where the Sessions Court had overlooked

. what he considered to be a main and eru- -

cial ecircimstance, namely, the disappear-
ance of the accused from the village which
wasg corroborative of the evidence of the
accomplice.

In view of this expression
of opinion we can only say that the uwse -

of the word "oxly” on page 149 in Gaya .

Din’s case (1) was very unfortunate as

it was certainly not intended by the

learned Judge o confine the interference
in appeal to cases enumerated in .thab
judgment. The admission that the list
is not exhaustive removes the resiriction
which has been considered to have been
placed by that judgment on the power of
the appsllate Court to interfere. Gaya

Din's case (1) was followed by Tyrell and

Blair, JJ. in Queen-Empress v. Robinson
{4) Tyrell, J. boing one of the learned
Judges who hdd decided Gaya Din's case’
(1). The observations were quoted on
p. 214 and it was eonsidered that they
had been satisfactorily laid down.- But
in that particular case the Bench came
to the conclusion that the decision of the
Sessions Judge was an honest and not an
unreasonable one of which the facts were
susceptible. It is, therefore, not surpri-
sing that fthey rejected the appeal pre-
ferred on behalf of GGovernment.

We next come to a string of cases in
which the view expressed in-Gaya Din’s
case (1) has been departed from to a very
considerable extent. In Queen-Lmpress v.
Prag Dat (5) Sir Louis Kershaw, C. J.

.and Mr. Justice Knox at p. 461 quoted

the observation made in Gaya Din's case

{1) without commenting on if and then
on p. 464 they pointed out that,

~ “With reference to the contention based upon
Gaya Din’s cose (I) it must not be forgotten
that the learned Chief Justice and Mr. Justice
Straight in. Queen-Empress v. Gobardhan (3)
did not consider that they were departing from
and doing violence to the priaciple laid down in
the case and did set aside an order of acquittal
‘where they were satisfied that the Sessions

{4) 16 All, 212, ,
(5) 20 All, 459 (461, 464)."
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Judge had overlooked important circumstances.
Indeed it is not easy to see any distinction in
the Cr. P. C. between a right of appeal against
an acquittal and a right of appeal against a
conviction. Ia both cases the appellant has to
satisfy us that there does exist some good and
strong ground apparent upon the record for
interfering with the deliberate determination
by a judge who bas had all the evidence before
him and has arrived at the determination with
that great advanlage in his favour.”

Being satisfied upon the evidence that
all the accused had committed the
offence they felt no hesitation in eonviet-
ing them. This case was followed by
Knoz, A. C. J. and Banerji, J. in Queen-
Empress v. Timmal (6). :

In King-Emperor v. Ghure (7) Rich-
ards, C. J.and Knox, J., when considering
the argument on bebalf of the accused,

. that they ought to follow the ruling in
Queen-Empress v. Robinson (4) which had

. dollowed the earlier ruling in Gaya Din’s
case, (1) observed :—

“In our opinion the law is correctly laid down
in the case of Queen-Empress v, Prag Dat (5)."

Following the law laid down iu that
case they proceeded to examine the
evidence and coming to the conclusion
that the Judge had not erred in acquit-
fing the accused they dismissed the
appeal,

In King-Emperor v. Baldeo Koer (8) a
Bench of this Court of which one of us
was a member had to consider this
point again. The Bench pointed out
* that the plain language of S. 423, Cr. P. C.
clearly indicates. that the Legislature
never intended to recognise any differ-
ence between an appeal againsta convie-
tion and an appeal against an acquittal,
although an appeal from fhe verdict of
the jury stands upon a different basis,
'I.‘hey then pointed out that »

“in an appeal from an order of acquittal it
ought to be remembered that there'is always
a presumption in favour of the innocence of the
accused. ‘The presumption very materially .~
effects the question of onus which, except with-
in a limited range of cases, lies upon the
Crown; and where the finding of the subordi-
nate tribunal is in favour of the accused, the
burden lies upon the prosecution to prove that
the finding reached bv the Court below was not
justified by the evidence, Where the evidence
against theaccused is too scanty or insufficient
to support the charge, the finding of the Court
below cannot be displaced. Again where the

. (6) 21 All. 122" (126).
17) 3¢ All. 168: 12A. L. J. 231:22 1. C. 984,
(8) 1931 A. L. ].1002: A’ I, R 1931 All, 712 ¢
133 1. C. 795, R

-

'
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case is some where op the border line or very

near it or it was possible for the Court, upon.
the balance of probabilities, to hold a person
guilty or not guilty, the reversal of the order of:
acquittal is not only undesicable and inexpedient-
but is calculated to cause a miscarriage of justice.
‘Where, hcwever, the balance of evidence is.
distinctly against the accused or where material
evidence has been misappreciated, overlooked:

or ignored, this Courtis bound to step in as-

much in the interest of the administration of
justice as of the public generally,” ]

The learned Judges obviously intended

the expression ‘‘misappreciation of
material evidence ”’ to mean .overlooking,
and ignoring the real significance
and importance of the material - evi-
‘dence. By the worde -‘a - distinet
balance of evidence’ they did not-
mean a mere %alarce of probabilities,

but an-over-weighing evidence. We fully

accept the view expressed in thab case-
as quoted above. The Bench then went

oo to quobe passages from the previous..
cases including the cases of Gaya Din (1),

Gobardhan (3), Robinson (4) and Tim-

mal (6) referred to above. Then the-:
observation made in the last-mentioned

case was quoted, namely,

“The right vested in the Local Government is
aright which should be exercised with care and
caution, at the same time it should undoubtedly-
be exercised when the need for it is apparent,”
and the learned Judges &pproved of
what had been said above. We do not.
think that this case endorsed the view
expressed in Gaya Din’scase (1), On the
-other hand, the learned Judges clearly
vointed out that they would accept the-

observations with some variation and-
remarked :

“If the lower Court has obviously blundered,

we have a clear duty to interfere.’ It is not
necessary that the lower Court should have-
obstinately blundered or erred in its conclusion -
egregiously cr foolishly.” N

In the case of King-Emp‘eror V. |
Autar  (9) Walsh, J. at. p. 307
observed :— ' ~

* Taking a broad view of this matter, we need:
only say that an appeal by Government must be
considered on its merits just as any other appeal’
always must be. The onus is on the appel-
lant and this onus is all the heavier if the judg-

. ment appealed from is one which approaches

the consideration of the gquestion from a correct
point of view and gives the accused the benefit
of a reasonable doubt which exists in the mind
of the Judge.”. ’ -

" Lastly, in the case of King-Emperor v.
Sheo Dayal(10)another Bench of this Court

'(9) 47 Al 306 (307): 23 A.L.], 25: A,L.R. 1259~
All. 315: 861 C, 52. . :

(10) A L R. 1933 All, 826.
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pointed out that S. 418 as amended by
Act XVIII of 1923 provides for an appeal
on 3 matter of fact where an acquittal is

by a Judge trying the cage with assessors

.and that no condition is imposed on this
Court in an appeal of this nature. They
remarked ; .

““All that this Court has to see is whether the
offence charged is proved against each of the
accused persons and for this parpose this Court
has to take the definition of “‘proved’ given ia
the Indian Evidence Act.”

They refe‘rred to the cases of Gaya Din
(1), Robinson (4) and Prag Dat (5} -and

~quoted with approval a passage in the last-

meutioned judgment to the effect that it
is nob easy to see any distinction in the
Cr. P. C. between a right of appeal against
an acquittal and a right of appeal against

" & conviction.

This is a brief survey of the case-law
o far as this Court is concerned. It is
not necessary to examine the cases of thp

" other High Courts.

No doubt the trial Cour§ hasg an advan-
tage over an appellate Court inasmuch as
it is able to see the witnesses, mark their
demeartoar and form a first-hand impres-
sion of their credibility. Thisis all the
more s0 in criminal cases where the
ovidence mainly consists of oral evidence

except the first information report, posi-™

mortem report or expert evidence. In
cases of forgery and misappropriation.
there may, however, be considerable docu-
amoentary evidence. On the other han@,
4n civil cases the evidence very often is
‘both oral and documentary, and the
.appellate Court is able tojudge the oral

" evidenés in relation to the documentary

“.evidence.

- giderably strengthened.

Where the evidence is purely’
.oral the trial Courtisinanadvantageous
‘position and its opinion ag regards_ the
.credibility of the witnesses must be given
due weight. o .
Turther, there is a presumption of .
innocence in favour of an accused person
and that presumption nob only continues
where Lie has been acquitted but is con-
It isalso a well
recognised prineciple of law that in case
of doubt the benefit of doubt should be
given to the accused person and, as obser-
‘ved above, considerable weight has to be
attached to the opinion of the Court
which heard the witnesses. Inan appeal
from an acquittal the acoused starts with
_all these points in his favour and there-
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fore there is no doubt that an appellate
Court would hesitate and feel great
reluctance in interfering with the finding
of the Court below and coming to a
different conclusion. : .

) * ’
It is very difficult to lay down any

. hard and fast rule or to give
Appeal aga-

instacquitta) an exhaustive list of all the

—High circumstances in which an
Court'sinter- gppellate Court can infer-
ference. fere in an appeal from an

acquittal. Cases may arisa where the

-trial Court has obviously and clearly gone

wrong, where it has over-looked impor-
tant pieces of’ evidence or has attached
undue importance to insignificant circum-
stances or has altogether ignored impor-
tant and significant matters “or has
committed an irregularity in procedure.

- Inall such cases an appellate Court would -

be fully justified in interfering if after
bearing in mind that there is a presump-
tion in favour cf the accused, that full
weight should be attached to fhe opinion
of the judge who heard the witnesses and
that the benefit of any doubt thab there

_may be in the mind of the appellate Court

should be given to the accused, the Court
is satisfied that the accused is guilby. . 1E,
bearing all these ecircumstances in mind,
the appellate Court is fully convinced
that the trial court has _goue c}early
wrong and that, without any question of
doubt, the conclusion that the accused
was not guilby is incorrect or erroneous,
it would.be the duty of the appellate
Court to intervene. Wae think that when
an appeal is preferred by Governmen$
it is unnecessary to consider whether if
was proper for the Government to prefer
an appeal or not. 16 is the duty of fshe Cogrb .
to go into the facts and to form a definite
and independent opinion on the facts,
but it would not, of course, lighthearbedly
interfere unless satisfied bhab there has
been & clear miscarriage of justice. It
we were to confine the power of inber-
ference of an appellate Court to only
those cases where, bhrougb t.he incom-
petence, stupidity or perversity of the
subordinate tribuval, such unreasonable
and distorted conclusions have been
drawn from the evidence as to produce &
positive miscarriage of justice, the ;’e_sulﬁ
would be that the provisions contained
in Ss. 417 and 423 would almost become
a dead letter. In most cases Courts are
not incompetent, stupid or perverse, and
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ordinarily they do not draw unreasonable
_and distorted conclusions,

That it is essential for an appellate
Court to attach great weight to the
opinion of the trial Court is also apparent
from the obsefations made by their
Tordships of the Privy Couneil in a eivil
case in the Bombay Cotion Manufacturing
Company Limited v. Raja Bahadur Moti
Lal Shiv Lal (11). That observation

" must-be quoted as it would certainly
govern a criminal case ag well :—

It is doubtless true that on apreal, the whole
case, including the facts, are within the jurisdie-
tion of the appeliate Court. But generally
speaking it is undesirable to interfere with the
findings of fact of the trial Judge who sees and
hears the witnesses and has an opportunity of
noting their demeanour, specially in cases
where the issue is simple and depends on the
credit which attached to one or other of the
conflicting witnesses. Nor should his pronounce-
ment with respect to their.credibility be set

aside on a mere calculation of probabilities by -

the Court below, In making these observations
their Lordships have no desire to restrict the
diccretion of the appellate Courts in India in
the consideration of evidence. They only wish
to point out that where the issue is simple and
straightforward and the only question is which
set of witnesses is to be believed, the verdict
of a Judge tryipg the accused should not be
lightly disregarded.”

These observalions made by their
Lordships are, in our opinion, directly
in point. Where, of course, two views
are possible and each view is reasonable
on the evidenee and the learned Sessions
Judge has taken one view, then even if
the appellate Court, had it been sitting
as a trial Judge, would have taken the
other view, it should not ordiparily
interfers, unless it be- shown that there

was some irregularity in procedure or, ¢

that there had heen some other serious
.defect which necessitates a re-examina-
tion- of the entire evidence and a fresh
conclusion. But even this is a mere rule
of caution and sound practice, and nob
any rule of law. , .

As remarked above, it is not possible
to lay down any exhaustive list of the
conditions which would justify inter-
ference with the order of acquittal passed
-by a lower Court.

Our answer to the first question is that
if the appellate Court, after bearing in
mind that there is the presumption of
innocence in favour of the accused, still

{11) 421, A.110: 39 Bom. 386: 28 M. L.. J.

593: 19 C. W, N. 617: 29 1, C, 229 (P. C.).
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further strengthened by - his acquitbal,
and that the trial Court was in a better

» position to judge of the credibility of the
witnesses examined ‘before it and there- .

fore great weight has to be attached fo-
its view, is nevertheless fully convinced
that the conclusion of the trial Courd
was clearly wrong and its conclusion was
contrary to the weight of the evidence,
-it would be fully justified in setting aside-
the order of acquittal.

As regards the second question, we:
think that the answer to . the " first
question covers this question as well.
The mere fact that it is not possible to:
hold that the lower Court has been
incompeten$, stupid or perverse or has

come to an unreasonable and distorted

conclusion or has obstinately blundered
would not be sufficient to prevent the
appellate Court from allowing an appeal
against an acquittal if it were fully
.convinced that the Court below has been
misled by the extremely clever nature
of some false defence supported by a
forged document.

Reference answered.
A. L R. 1934 All 94.
Appsllate - . Civil.

No. 256 of 1930. (Decided on 31-10-33.).
Niamatullah and Collister, JJ.

SABIR HUSAIN and ancther... dppellants
. A © versus
_FARZAND HasaN ...Respondent,

(i) Mahomedan Law—Shiah#-dower—
suit for, by heirs of deceased wife—hus-
band's father contracting marriage—liabi--
lity of, determination ' under rules

applicable to contracts—' religious usage-
or {ianstitution’ -~ whether applies to-

claims for dower—Bengal, N. W. P, and ’

Assam Civil Courts Act (Xt1 of 1887),
S. 37. :

A Mahomedan father of the Shiah sect who
has given his minor son in marriage cannot be
made personally liable for dower, nor-can his
property be pursued for the dower debt by the
heirs of the deceased wife under any substantive:
rule of Shiah law relating to marriage. His.
vicarious liability must be determined by th®
rules applicable to contracts, {P.97,C. 2]

Obiter : 1f those acting on behalf of the infant
bride have reason to apprehend that the minor-
would not be liable to pay the stipulated dower,
they should insist on the father, who actsas

guardian for the marriage df his minor som.

Y

_Allahabad SABIR HUSAIN v.

giving a personal undertaking so as to make
him a surety. - [P.9g, C. 1]

The father’s liability cannot be deduced from’
S. 37 of Bengal, N. W. P. and Assam Ciril
Courts as a claim for dower debt is not a matter
relating to ‘religious institution or usage’ within
the meaning of the section. [P. 96, C. 2.]

(i) Limitation—suit for 'dower—institu-
tion within 3 years of wife's deathvno
demand—unot barred,

A suit for dower brought within 3 years ;)f
the wife’s death by her heirs, when no demand
was made by the wife is in time., [£.98 C. 1.}

Appellants :—by A. M. Khwaja. )
. Respondent:~~by Aktar Husain Khan.

JUDGMENT., .

‘Niamatullah, J.—The - appeal has
arisen from a guit brought by the two
plaintiffs-appellants, who are husband
and wife for recovery of Rs. 8,333-5-4,
which represents their shaye of inheri-
tance in the dower of Rs. 25,000 due
to their deceased daughter, Aijaz Fatima,
who was admittedly married to Farzand
Hasan, defendant No.1. Theyeclaimed &
right to recover that sum from the per-
gon and property of defendant ]l and the
assets left by his father, Sibte ‘Ha.sa.n, on
the allegation that defendant No. 1 was an

‘infant in 1914, when he was married
~unde¥ the guardianship of Sibte Hasan,

who had bound himself parsonally to pay

‘the dower. In the alternative, the plain-
* tiffs rest their case on the rule of Maho-

medan law applicable to Shias that a
guardian conbracting marriage for his

- minor ward is personally liable if the -
¢hild hushand hag no means of paying’

the stipulated dower. Defendants 2 to
4 are the other heirs. of Sibte Hasan.
They have been impleaded becauss they
and defendant 1 are in possession of the

“assets left by Sibte Hagan.

Mt. Aijaz Fatima was married to
defendant No. 1 in August 1914 She died
in 1926 leaving a daughter, defeudant 5.
The suit which has given rise to this
appeal, was instituted on 16th Marech,
1929 for the reliel already stated. It was

contested by all the defendants, exzcept -

No. :. It was not admibtted that Sibte
Hasan had acted as the guardian for the
marriage of the defendant 1 with Mt.
Aijaz Fatima. ~It was alleged that the

. marriage was contracted by Nurul Hasan,

a grand uncle of defendant 1. It was
denied that Sibte Hagan had incurred any
personal liability for the dower, or that
he was liable under any rule of law, even

though he acted as guardian for the
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marriage of defendant 1. Mt. Aijaz
Fatima was said to have reduced the
amount of dower to Rs. 2,500, which she
raade a gift of to her daughter, defen-

~dant 5. Limitation wag also pleaded.

The learned Subordinate Judge found
that Sibte Hasan had acted as the guar:
dian of defendant 1 on the occasion of his
marriage with Aijaz Fatima. He also .
found that the dower of Rs. 25,000
had not been rednced by M$. Aijaz Fatima
in her lifetime, nor had she made & gift
of any portion of it to - defendant 5. The
plea of limitation was also overruled. As
regards the liability of Sibte Husan under
the rule of. Shia law, relied on by the
plaintiffs, the learned Judge-held that his -
asgets were not liable. .He decreed the
plaintiffs’ claim as against defendant 1 and -
dismissed it as against the assets of Sibte -
Hasan. The plaintiffs reiterate their claim
in this Court as against the assots of
Sibte Hasan in the hands of the defen-
dants, : ‘

The finding of the learned Subordinate
Judge inso far as he held that Sibte

.Hasan acted as the guardian for defen-

dant 1 has been assailed before us but in
our opinion it is correct. Qur attention
has been drawn to an entry in the regis-
ter in which the marriage was noted.
1t records the name of certain persons who
were present on thab occasion The nams

_of Sibte Hasan is not among them. It is

argued that if Sibte Hasan had been
present, his name would have found
a prominent place in the regisber.
This circumstance is relied on in eorro-
boration of the evidence led on be-
half of the defendants to establish
their plea that the marriage had been
contracted by Nurul Hasan and not by
Sibte Hasan, who was not even present. -
We are satisfied that the reasons given
by the learmed Subordinate Judge for
arriving at his finding on' this part of
this case are not affected by the omisgion

_of the name of Sibte Hasan from the

register. As is pointed out by the
learned Subordinate Judge Nurul-Hasan
could not be a guardian under the Maho-
medan law for the marriage of defeundant
No. 1 so long as his father was alive. In
fact, for a valid marriage of defendant
No. 1 in 1914 no one else could have
seted as his guardian. Sibte Hasan's
pame was probably not noted in the
register, because he acfed as guardian and
was not mere witness or spectator whose
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name could find a place in the register as -

one of those who witnessed the marriage.
We hold that Sibte Hasan contracted.
the marriage of his infant son with the
~ deceased Aijaz Fatima. '

The finding of the learned Subordi-

nate Judge that Sibte Hasan had nof
expressly assumed liability for the dower
was not impugned befors wus, and the
plaintiffs’ claim was rested solely on his
liability arising from the rule of Maho-
medan law, to which reference has al-
ready been made. Shuraya-ul-Islam,
which is an authority on questions of
Bhiah law, gives the following rule on the
subject under consideration :

** If one should contract his infant son in mar-
riage, and the child has independent means of
his own, he is liable for the dower. If the child
is poor, the obligation rests entirely on the
father, and, in the event of his death, must be
discharged out of the whole of his property,
whether the child should arrive at maturity and
become wealthy, or die before it. ......... (Baillie,
Part 2, p. 80, quoting from Shuraya Ool Islam).’

Mr. Khwaja, who argued the .appel-
_ lants’ case with great abi.
Dower claim  ity, referred us to Sharah

}f]?fs’baﬁg?;mt Loma which gives the same
father— rules. We have not been

Shiah law, referred to any book of.

authority on Shiash law, nor
have we been able to find any, which may
be in conflict with Shuraya-ul-Islam
and Sharah Loma on this point. We
must, therefore, take it that, if the case
is governed by Mahomedan law, pure
and simple, the rule given in Shuraya-ul-
Islam is in favour of the plaintiffs, Accord-
ing to the rule laid down in Shuraya,
the father makes himself a surety for the
due payment of dower in case his minor

son has no means of paying it. The undez- .

lying principle is that the son's inability
~ to pay must have been known to the
father and*if, in spite of such knowledge,
he agreed, on behalf of his indigent son,
to pay what was beyond the latter's

_means, he should be deemed to have.

guaranteed the payment of the stipula-
ted dower.

There is divergence of views between
" Shiah. and Sunni doctors on this point.
_ According to Sunni law, the father, if he
acts as guardian for the marriage of his
infant son, is personally liable only if he
expressly becomes a surety for the dower
stipulated for; otherwise the father
merely acts on behalf of his minor son
and binds the latter, and not himself

~
o

4
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porsonally. In the case of Muhammad
Siddig v. Shahabuddin (1) it was held by
a Bench of this Court that a Mahomedan
father does not, by simply giving his

consent to the marriage of his minor

son withoat making-himself a surety for
the payment thereof, become liable for

. the* payment of his daughter-in-law’s

dower. The judgment does not men-
tion the fact that the parties to
that case were Sunnis; but we have
sent for the paper book and have
satisfied ourselves that it was a case in
which a Sunni father had contracted the
marriage of his minor Sunni son. The
learned Subordinate Judge has relied on
this case in holding that it is comprehen-
sive enough to apply both to Shiahs and
Sunnis; but we do not think that this
view can be gupported. That case must
be considered to be an authority only in
cases in -which Sunni law is applicable.
The next question is whether the rule
enunciated in Shuraya-ul-Islam must be
administered by Courts in this provipce.

All branches of Mahomedan law do not

apply to cases arising between Moha-
medan parbies. Only such of them as
have been declared by statute to be so
applicable can be administered by British
Indian Courts: 8. 37, Bengal, N. W. P.
and Assam Civil Courts Act (No. 12 of

1887) has made provision in this behalf.

It runs as follows :
“ (1) Where in any suit or other proceeding

it is necessary for a Civil Court to decide any’

question regarding succession, inheritance,
marriage or caste or any religious usage or ins-

titution, the Mahomedan law in cases where the .

parties are Mahomedans, and the Hindu law in
cases where the parties are Hindus, shall form
the rule of decision, exceptin so far as such law
has, by legislative enactment, been aliered or
abolished. (2) Incases not. provided for by
Sub s. (1) or by any other law for the time being
in force, the Court shall act according to justice,
equity and good conscience.”

1f the rule quoted from Shuraya-ul-
Islam be deemed to be ong regarding

“marriage” cr any ‘‘religious usage or ins-

titution,”” it shall have to be given-effect
to in deciding the present case. We do
not think that the question arising in

Act XIIof this case can be considered,
1887, S. 37— without unduly straining

‘ Religions  the language of the section,

usage or in-

e .t to be cne regarding * reli-

gious usage or institution.”
Mr., XKhwaja relied on the deeci-

(1) 49 AlL. 557 ¢ A.I. R. 1927 All, 36%: 100
1. C. 636.

Allahabad

gion of Mahmud, J., in Gobind Dayal v.
Inayatullah (2) which was a case of pre-
emption. Mahmud, J., held that the words
*“ religions usage or institution” should
Teceive a liberal interpretation so as to
include pre-emption even in ecases in
-which the vendes was non-Muslim and
that the Court is bound to administer
‘Mahomedan law of pre-emption as bet-
ween a Mohamedan pre-emptor and a
non-Muslim vendee., The majority- of
the Full Bench, however, so far disagreed
with Mahmud, J., that they held that the
Court is not bound to administer Maho-
.medan law in such cases but, in the ab-
sence of statutory law to the contrary
-should administer Mahomedan law as em-

“bodying rules of justice, equity and good

copsciénes. S. 24 (now S, 87), Bengal,

"N. W. P.and Assam Civil. Courts Aect,

was considered by Mahmud, J., and
Tresumably by the other learned Judge.
If the ruling had been otherwise appli-

-cable, we would have felt bound by the
-opinion expressed by the majority of

the Full Bench, specially because that

-opinion has been accepted in .other

subsequent cases: see Abbas Ali v.
Maya Ram (3) and Pir Khan v. Faiyaz
Husain Khap (4).  Mr. Khwaja has

-also quoted numerous rulings in which
* Mahomedan law has been applied to-
.cases involving guestions of gifts, wakfs,

wills, guardianship, etec. Theough 8. 37,
Bengal, N. W, P. and Assam Civil Courts
Act is not specifically referred to, it is

.clear that in each of them either the

subject fell within the purview of the
first sub-section and the Courts were
bound to apply Mahomedan law, or the
gubject was one as to which there is no
statutory law, and the Courts were at
liberty to administer Mahomedan law as
embodying rules of justice, equity and

.good conscience, the parties being Maho-

medans, None of these cases is directly

“in point or decides a principle which may
. be applicable to the case before us. How-

goever liberal a construction may bo
placed on the words ‘‘religious usage or

. ingbitution,” they cannot include a case

of purely pecuniary liability of a guard-
ian contracting the marriage of his minor

-gon,

The oxly contention which, in our

" opinion, can be put forward is that

(2) 7 All, 775 : (1885) A.W.N, 182 (F.B.),
(3) 12 All. 229: (1890) A. W. N, 93.
(4) 36 All 488: 25 L. C, 445,
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the question arising in this case is
one “'regarding marriage ;"' but it seems
to us that the rule laid down in Shuraya-
ul-Islam is no more thana canon of inter-
pretation, The author is of opinion that
where a gnardian {for marriage agrees, on
behalf of his minor ward, to pay a certain
amount of dower, there is an application
that, in case the minor has no means to
pay, the guardian would be deemed to
be a surety for dus payment. The Sunni
doctors, on the other hand, do nob
construe such an agreement as implying
a porsonal undertaking.” The rule may
also be considered as a rule of evidence
in so far that a personal undertaking
by the guardian to pay dower, in case
the minor is found to have no means
of paying it, should be presumed. In
any view of the matter; the vicarious
liability of the father arises not from
any substantive rule of Shiah law rela-
ting to marriage but is the. result of
deduction from given ecircumstances, and
as such British Indian Courts are to be
guided not by Mahomedan law but by
rules of construction generally applicable
or by the Fvidence Act.. We entertain
no doubt that a Shiah father enbering into

-any -other contract, as guardian of his

minor son, involving a pecuniary obliga-
tion, cannot -be saddled with personal
liability by British Indian Courts. The
agreement to pay dower in the same
circumstances cannot be placed on a
different footing. The liability, if it exists,
arises from a civil contract. and should be
determined by the law applicable to con-
tracts made by an authorized gunardian.

There is no rule of genersl law in
force in this Province which justifies an
inference that a guardian, entering
into & contract on behalf of his minor
gon, renders himself liable as surety in
the absence of an express contract to that
offect nor is there anything in the Evi-
dence Act which jushifies & presumption
from the circumstances of such a case
that a guardian makes himself personally
liable. »

It there had been a question of
applying the rule of Mahomedan law
under consideration as a rule of justice, .
equity and good consdience, we do nof
think that it can be regarded. except in
special conditions, as a rule_of justice,
equity and good conscience. it is quite
unjust to enable the wife, and even her
heirs {in this case her parents) to follow

|
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the property of her husband’s fatherin
the bhands of his heirs other than the
husband. The rule will work a peculiar
hardship in this province, where fabulous
dowers are common. If those acting on
behalf of the infant bride have any reason
to apprebend that the minor would not
be liable to pay the stipulated dower,
they should insist.on the father, who acts
as guardian for'the marriage of his minor
gon giving a personal undertaking soas
to make him a surety. The question can
arise mostly in those cases in which
neither side applied its mind to that
aspect of the matter, and in that class of
cages ib is not just and equitable to saddle
. the guardian with responsibility which

" he had not foreseen and which, if he had
any reason to think would be enforeced
against him, he might not have under-
taken. Accordingly we uphold the finding
of the learned Subordinate Judge, though
for different reasons.

On the question of limitation it is .

enough to say that the suit
was brought within thres
years of tho death of Mt. Aijaz Fatima.
No .demand for dower. had ever bcen
made by her., Time began to run from
the date of her death, and the suit having

Limitation.-

been brought within three years from

that dato is obviously not barred.

The resalt ie that this appeal fails and
is dismissed with costs. -

Appeal dismissed.

it A. L. R. 1934 All 98.

Appellate' Civil.
No. 151 of 1931. (Decided on 1-3-33.)

. Sulaiman, C. J. . and Thom, J. =
CHHUTAN LAL : Appellqnt
versus
MunaMMAD IKRAM KHAN... Respondent.

Civil P. C. (V of 1908), O. 21, rr. .66, 69

and'90—irregularities in sale,allegations of-

--judgment=-debtor waiving fresh proclama-
tion when sale postponed—failure to men-
tion defects at hearing of notice under
0.21, r. 66—estoppel—wsaiver—failure of
Court to specify hour of sale, non-mention
of incumbrances in proclamation, under-

luati f in Hst—when - c g s
valuation, sale out of order . ment-debtor alleged material ~irregu-

will vitiate sale held.

Ordinarily where a judgment-debtor seéking
to set aside an execution sale on the grour_xd of
irregularities in the conduct of the sale either

1

K.LR. 193%

did not mention theni when he was asked to

- appear and state his objections in obedience to a

notice issued uander O. 21, r, 66, C. P. C. or
waived fresh proclamation when the sale was:
-postponed at his instance in consequence of
which the alleged mistakes in the original pro-
clamation were allowed to stand uocorrected, he
should ke deemed to have waived the irregu-
larities and is debarred from agitating them
31.A. 230; 49 All. 788;1930. A. L. J. 1062
referved to, (p.101,C. 1 }

Sale of properties out of the order in ' the list
is not a material irregularity. 1931 A. L. J. 62
’followed; [P. 100, C. 1.}

Failure to mention the incumbrances in the
sale proclamation is not by itself injurious to:
the judgment-debtor, especially when they were
noted in the Rubkar accompanying the procla.
mation, and this apart from the question of
any estoppel or waiver on the part of the judg-
ment.debtor. - - [p. 100, C. 2.7

The omission to notify the day and hour to
which a sale is adjourned is a serious irregu-
larity where properties’ other than landed
properties are to be sold. But, in' the case of
landed properties, it is not material in view
of the time published in the General Rules
(Civil) Vol. 11. 1927 A. L. J. 302;129 A. L. J.
1228; 19%0 A. L. J. 1062 distinguished.
This again is apart from the question of any

estoppel affecting the judgment-debtor.

{P. 101, Cs. 1 & 2,]

In each caseit isfor the Court to decide
whether the non-specification of the day and
hour was a material irregularity. [P. 301, C. 1.J

Under-valuation is a material and serious
irregularity, if . the judgment-debtor had not
waived it., But the judgment-debtor is not
estopped from showing that the actual value of
the property was much more than was announce
ed in the original proclamation of sale in order
to show.that he has suffered substantial loss,

but it would be incumbent on him to show that.

this substantial 1oss was the cause of some other
material irregulariiy, He cannot be allowed to
treat the under-valuation itself as a material
irregularity when he had failed to object at the
time when he appeared on the former occasion.
: X [P.104,Cs. 1& 2]

Appeal from the order of the Subordi-
nate Judge of Muzafarnagar. -

Appellant :—by K. N. Katju and
B. L. Dave. -

" Respondent :—by Mukhtar Ahmad and

N. A. Sherwani.
JUDGMENT.

Sulaiman, C. J.—This is a judgment-
debtor's appeal from an order refusing
to set aside an auction sale. The judg-

larities and fraud in publishing and

conducting the -sale and substantiab

injury in consequence.

Kllahabad

It appears that a simple money-decre‘e

“dated July 16, 1929, had been in execu-
“tion for some time. Landed properties

belonging ‘to the judgment-debtor were
attached and execution was sought
against them. It is not necessary to go

"back earlier than August, 1930. August

20 was fixed for the sale of the pro-
perties. The properties being revenue

_paying lands, the sale had to be conduct-

ed by the Collector. The order passed
by the Subordinate'Judge fixivg the date,
as noted in the order sheet, did not
specify the hour at which the sale would

Facts. take place, but the sale-

. proclamation which was
issued mentioned the date as well ag
one o'clock as the hour at which the sale
was to take place, It may also be noted
that the incumbrances were not specified
in the sale-proclamation but were specifi-
ed in the order (rubkar) cf the Court
accompanying it when it was sent to the

sale-officer.

On August 16, shortly before the date
fixed, the judgment-debtor applied to the
Court for the postponement of the sale.

~ This application came up for disposal on

the 20th and he made a statement that
the sale should be postponed and October
24, 1980 be fixed for the sale, and that
it should take place on that day without
the issue of a fresh proclamation of sale.
On this statement tbe Court postponed
the sale and fixed October 24 for the

next sale. = As the judgment-debtor had

agreed that there should be no fresh
proclamation of sale issued, none was
issued. ’

On Octcber 24, 1930, the Collector had
about 104 items of - properties for sale.
These were grouped together under two
different headings—'' Ancestral” and
“Non-ancestral.” In order to clear up
this point the Counsel for the parties
agreed that the list of sale which was
before the sale-officer on that day should

be sent for. That register has come and.

we have locked into it with the consent
of the counsel for both the parties.

. Ttems 1--74 were ancestral properties

and items 75 to 104 were non-ancestral
properties. Rai Babadur Babu Jagannath
Prasad has stated that the sale-officer
announced ‘at the beginning of the sale
that he would sell the non-ancestral pro-
perties first and the ancestral properties
the next day. The judgment-debtor’s

- order in list.
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properties, which were ab serial No, 78,
were put to auction at about 1 o'clock.
Village Phulat was sold for Rs. 5,500
and village Muhammadpur for Rs. 1,543.

The judgment-debtor did not deposit
the amount of the decree which was
about Rs. 7,000 within 30 days and
did not apply to have the sale seb
aside under O. 21, r. 69, but preferred
to have it set aside on the ground .of
irregularity and iraud under r. 90.

Various objections were urged in the
Court below, but, as the order of the
learned Subordinate Judge shows, the
following points were pressed before
him : )

(1) The decree-holder won over some
official of the sale-officer’s office and gob
the property sold first. .

(2) The sale proclamation did nob
mention the incumbrances over the pro-
perty. - - .

(3) The Court when postponing the -
sale did not specify the exact hour at
which the sale should be held,

{3) That fraud was practised inasmuch
as intending purchasers were induced o
g0 away by 3 misrepresentation that the
sale would not take place that day or ab
earliest would be held late in the even-
ing. ) ‘ )

(5) That the estimates of the values of
the properties mentioned in the sale
proclamation were grossly low which
misled the intending purchasers.

(6) Thatthe actual value of the pro-
perty wag over Rs. 100,000.

(1) On the first point. the learned
Snbordinate Judge has held
that there ig'no rule which -
requires that sales of pro-
perties should take place in the exach
order in which they are entered in the
list by the sale.officer, and that accord-
ingly there was no breach of any rule .
which amounted to a material irregular-
ity. He relied on the case of Inamullah. .
Khan v. Shambhu Dayal (1), At page 63

Sale eﬁt of

“in the case it was observed :—

"According to' the sale-officer’s report his
practice always has been to sell first the non-
ancestral properties before proceeding to sell.

_the ancestral properties, In the absence of any
_rule requiring him to follow the order. strictly,

(1) 1931 A. L. ].62(63): A. I, R. 1931 Alle
1593130 1. C. 485.  ° )

f

Rl
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it cannot be said that there has been any
material irregularity within the meaning of
r.90.” :

‘We think that the view taken by the
‘Court below is correct.

The register or the list maintained by
the sale-officer, of course, contains all
+the sales which have been ordered to
take place by different Courts on that
- .date, but there is no representation made

AL.R. 193%

‘the incumbrances in the sale proclamation
would not by itself be injurious to the
judgment-debtor, because it would be
likely sto persuade the auetion-purchasers
to offer a higher price. It is, however,
suggested that the fact that the incum-
brances were noted in the accompanying
Rubkar and not in the sale proclamation
might cause a sudden surprise tc the
purchasers. But the Rubkar bad been

that they would take place in the exact _ sont.-along. with the sale proclamation

.order in which they are entered- i the
register. Furthermore, as in the report-
.ot case So in the present case the sale
.officer took up bthe sale of the non-an-
.cestral properties in the first insbance.
That is the explanation why the sale of
item No. 78 came up at about 1 o’cleck.
We are unable to hold that this circum-
stance amounted to such a maberial
irregularity as to vitiate the sale. There
.are rules regulating the order of sales of
various lots when ordered to besold in
.exccution of one decree. There are also
rules regulating the order of sales when
the same property has been ordered to
“be sotd by different Courts. But our
attention has not been drawn to any
yule which fixes the exact order in
-which different properties ordered to be
sold by different Courts should be sold.
“We, therefore, see no serious objection
‘to the sale-officer having taken up,the
non-ancestral properties for sale'in the
first ingtance. As a matter of fact when
he had 104 items of properties to sell, he
" .could not have sold all those properties
.at the exact hour at which sales were
announced in advance to commence.

There was also hardly any evidence to
show that the de-ree-holder had won
over any official of the sale-officer’s office.
The finding of the Court below is against
the judgment-debtor, and the learned
Counsel for the judgment debtor has also
not pressed this point before us. -

(2) On the second point the contention

of the judgment-debtor is

Failure to  that there was a non-com-

: g?;;fg;:_c_um' pliance with the provisions
estoppel. of O. 21, r. 66, inasmuch
s ag the incumbrances on the

" properties were not specified in the sale
. proclamation. As pointed out above the
original sale proclamation did not contain
these specifications, but the Rubkar
" which accompanied it did contain the
ﬂpeci)ﬁcations. An omission to mention

}

Whatever irregularity there was com-
mitted at the time of the issue of the
previous sale proclamation thab irregular-
ity was distinetly waived by the judg-
ment-debtor when he agreed that the
previous proclamation of sale should
sufice and that there should be no
further proclamation of sale. It seems

" to ug that in view of his agreement, it is -

no longer open to bim to say that the
sale, which took place without any fresh
proclamation, is vitiated because there
was some irregularity in the sale pro-
clamation issued on the previous occasion.
Tn the case of Girdhari Singh v.
" Hardeo Narain Singh (2), the judgment-
debtor had obtained a postponement of
the sale for one month, ** the attachment
and the notification of sale being main-
tained . The Court  accordingly
ordered the postponement of the
sale '‘without the igsue of a second poti-
fication of zale.”” Their Lordships of the
Privy Council held that the judgment--
debtor could not properly take objee
tion %o that notification by stating
that there was an error in if, and that
there was an admission on his part that
the notification was correct, or that at any
rate there was no such mistake or irregu-
larity as would be likely to mPlead
intending purchasers which could have
cauged substantial loss to the judgment-
debtor, the property being sold at an in-
adequate price. .
- We, therefore, hold that there was no
irregularity which can be considered to
be material within the meaning of O. 21,
r. 90, which would vitiate the sals.
(3) As regards the third point, there
L. is no doubt that O.21, r. 69
, Omlss‘r"ﬁ:‘; prescribes that the Courh
~§§$f§,d may, at its discretion, ad-
date of sale, journ any sale-to a specified
day and hour. It is, there-
fore, the duty of a Court to specify nob

(2) 3 1. A, 230 (240).
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only the day but also the hour to which
a sale is adjourned. As noted above, no
hour was specified in the -order fixing
August 20, 1930, for sale, nor had any
hour heen specified in the order fixing
Octiober 24, 1930, for the sale. In ocases

" where properties other than landed pro-

perties are to be sold and sales take placg
on the spot, the specification of the
exa.ct .hour is most important aud an
omission may be a serious irregularity,
because it would not be possible for the
purchasers $o attend unless the time hag

been announced previously. But as regards

landed properties General Rules (Civil)
Vol. II, p. 8, App. T (B) (i), r. 2 lays down
that ‘‘the sale shall commence at noon
at 21l seasong in all districts.” This may
be an explanation why there was an
omission of the exact hour in the two
orders passed by the Subordinate Judge.
As noted above, the hour was put down
by the office in the proclamation of sale
which was issued on the first oceasion,
but there being no fresh proclamation of

sale on tho second occasion, no hour was’

announced again, '
The learned Advocate for the judgment-
debtor has relied on the case of Babu
Ram v. Inamullah (8), Rup Kishore v."
Collector of Etah (4) and Abdul Rauf

.Khan v. Qamrunnissa (5) in support of

the _pmposition that the omission to
specily the hour is a material irregularity.
In Babu Ram’s case the properties to be

. sold wers shops and buildings, and the .

sale was not made by the Collector.
Similarly in Rup Kishore's case (4) the sale
was not of revenue paying properties and
was beld by the Amin, In Abdul Rauf
Khan's case (5) also the property sold was
a house and the sale was not held by the
Collector. The matter came up to the
High Court in revision and the Bench
declined to interfere holding inler alia
that it was open to-the Court below to
find that there had been a material

irregularity owing to the non-specifica- -

tion of the day and the hour.

The learned Advocate for the judgment-
debtor has also relied on the case of
Gulab Singh v. Raghubir Saran (6). No

(3) 49 All, 402: 25 A, L.].302: A.1.R, 1927
All, 241 ;99 1. C. 926.

(4 1929 A. L. J. 1228: A, L. R, 1929 All, 948 :.
120 1. C. 545.

{5) 1930 A. L. J. 1062: A. I. R, 1930 All. 542
124 1. C, 721,

(6) A. L. R. 1932 All. 230: 1932 A. L. J. "357:

140 1. C. 499, .

~ journed sale was to take place.
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doubt that was a case of the sale of the-
zamindari property, but it appears that
there the sale was adjourned not by an

order of the Court but by the sale-officer-
himself without specifying the hour at

which the sale would take place the next.
day. Coupled with other matters the-
Bench held that there had been a mate-
rial irregularity. There was no question

or waiver on the part of the judgment-

debtor in that case and it can, therefore,,
be easily distinguished.

The main question before us is whether,,
although the . omission to specify the
hour may, be an irregularity, it ig -a’
material irregularity when the judgment-
debtor has agreed that there should be
no proclamation of sale abt all, Apart.
from the question that there is a definite
rule in existence, which lays down at
i what time the sale is to.
ju?lvglf;eénbz commence, and that, there-
debtor. fore, the intending pur-

o “chasers presumably know
the wvsual hour, the failure to mention
the exact hour in the order ceases to he-
a material irregularity when it is agreed.
that no proclamation or notice of the sale
would be issued. When there was to be no-
fresh announcement, it is very difficult to.
hold that the sale is vitiated because in the
order directing adjournment the Court.
had omitted to mention the exact hour at
which the sale should take place.on the

-next day, the omission being presumably.

due to the fact that there was a rule
in existence which fixed the time. Ifthe
judgment-debtor had felt any doubt as to
the time at which the sale would take
place, it was open to him to apply to the-
Court to specify the hour so that he may
himself take steps to notify not only the
date but also the hour. But asremarked

. above, he agreed that there should be no-

proclamation of sale at all for the adjourn-
ed date. Indeed, it was on this express.
understanding that the sale was post-
poned. In these circumstances we are
unable to hold that there has been a
material irregularity in consequence of -
an omission in the order of the Court
specifying the exact hour when the ad-.

(4) With regard to the" question of"

. fact that - there was a fraud or misre-

presentation, there are statements of g
vumber of witnesses oun behalf of both,,
the parties. The learned Subordinate,
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Judge, who heard the evidence, was ap-
parently not impressed with the credibi-
- lity of the witnesses and has remarked :

‘I am not satisfied that the evidence produced
by the judgment-debtor on the point that any
fraud was played upon the bidders by saying
that the sale was on No. 76 on the list.”

But the main reasen given by him.for
dishelieving the evidence is that there'is
no rule which requires that the property
should be sold in the exact order entered
in the list. The reason may or may not
be very strong, but there is no doubf
that the learned Subordinate Judge did

ot believe the evidence. -
Pirst of all, we have the statement of
" the judgment-debtor, Chhutan Lal him-
gelf. He stated that on the adjournment
of the sale the decree-holder’s men had
given out that fresh sale proclamation
would go out and the sale would take
place after 4 or 5 months. In cross-
examination he stated that he heard
from, Nahar Singh and Shambhu that
$he decree-holder had told them like that,
and therefore they were not present ab
the time of the auction. It is obvious
that the judgment-debtor could have
taken steps to notifiy the date on which
the sale was to take place, because he
knew that there was going to be no fresh
proclamation of sale. His hearsay evi-
dence that the decree-holder had himself
told Nahar Singh and Shambhu Nath is
not borne out by the other evidence.

Apparently Nahar Singh has not been

produced at all. Shambhu Nath or
Shambhu Singh has been produced. It
. 1is suggested' by Dr. Katju, counsel for
the appellant, that he is the same indivi-
dual as is referred to by the judgment-
debtor., Shambhu Nath has not said that
the decree-holder told him this but stated
that the decreo-holder's karinda, Mehdi
Alj, said »on the day of- the sale that
the item was very low on the ligh
and the sale would come up late in the
evening. It was on this statement that
the witness says that he went away to
the Civil Court. It is most extraordinary
that a witness who was prepared to bid
up to Re. 50,000 for this property shounld

have left the place without making any -

enquiry from the sale-officer on. the

mere statement of the karinda of the

decreg-holder who was himself interest-
ed in purchasing -the property. The
only other witness who corrcborates
_ %him is Shankar Lal. This man could nob

K. L. R. 1934

have been the intending purchaser him-—
" self, because he is in service getting Rs,

17 per month.

The two others witnesses are Ramji
Tal and Koma Singh. Ramji Lal says
that he was prepared fo bid for the pro-
perty up to Rs. 45,000 but he went away
to the markes because he was told by
other purchasers like cne Bal Ram that
the sale would come up late in the
day.. The evidence of this witness does
not, in any way, connect the decree-
holder with this alleged misrepresenta-
tion. Thedecree-holdsr cannot be respon-

_ sible for what Bal Ram or other purcha-

gers might have said on the ocecasion.
Koma Singh says that he had gone fo
the place in order to bid for the property
on behalf of Bal Ram. He says that he
was sent to the city by Bal Ram saying
that he himsell would remain there.
‘When his master was to remain on the
spot, the absence of this witness did
not matter, But when the witness
returned, he was told by Bal Ram Chand
that he had gone to the Munsif's Court
and . the property was auctioned in hig
absence. DBal Ram Chaund has not been
produced and his absence does not suggest
that Bal Ram Chand was misled by any
misrepresentation of either the decree-
holder or the decree-holder’s pairokar.

There is oral evidence on behalf of the
decree-holder that the pairokar, Mehdi
Ali, was not present at the place atb all.

" We think that the evidence produced
by the judgment-debtor is too weak to be
accepted. It is inconceivable that intend-
ing bidders who were prepared to offer -
up to Rs. 50,000 and went to the spot,
would leave the place without making
any enquiries from the sale-officer and.
before the sale actually commsenced, on
a mere statement of the pairokar of the
decree-holder that the sale would take -
place late . in the evening. It has been
pointed out that the sale-officer, at the
very commencement; announced that he
would take up non-ancestral properties
before selling the ancestral properties,
‘We wounld expect that intending pur-
chasers would either enquire from the
sale-officer or at least wait till the sale .
had . commenced and they knew in
what order the sale-officer was going to

»

" gell the properties. We are wholly unable

to believe the oral evidence and we can-
not find that the judgment-debtor hasg
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discharged ‘the burden of proving that
thero was a fraud committed by the
decree-holder or his agents which result-
ed in the property being sold at a low
value. We agree with the Court bhelow
that this evidence must be disbhelieved. -

{5) and (6). The learned Subordinate
Judge has come -to the conclusich that
the property sold appears to be worth
Rs. 40,000. The judgment-debtor had
alleged that the propetty was worth more
than double the amount. Ia the course
«of the argument before us the finding of
the Court below is accepted -on behalf of
the judgment-debtor ‘and is no longer
.challenged, but the learned counsel for
the decree-holder-purchaser does nob

. accept this finding as correch. He asserts

that the learned Judge has given wrong
areas and not what was stated by pat-
waris produced by the judgment-debtor

himself, that he has overlooked that a

large part of the lands 18 non-culturable,
that a large area is sir land which after
gale would vest in the judgment-debtor
himself as his exproprietary rights, and
that the interest on the mortgage deeds
on the properties were rapidly increas-
ing. W& do nob think that it is necessary
for us to go into the question of the
actual value of the property, and we are
prepared to assume in favour of the
judgment-debtor that the properties sold
were worbh Rs. 40,000. ‘

The under-valuation in the original
-proclamation of sale would
then no doubt be very gross
and would have been mis-
leading to the auction-purchasers. Their
Lordships of the Privy Council in
the case of Saadatmand Khan v. Phul
Kuar (7) considered that an under-
valuation is somethig more than common
irregularity for it is a mis-state-
ment of the value of the property
which is g0 glaring in amouunt as could
hardly have been made in good faith and
was calculated to mislead possible bidders
and to prevent them from offering
adequate prices. No doubt that
was a case which arose under S. 287 of
the old C. P. C. which did not actually

Under-valua-
tion.

provide for the issue of a notice to the .

judgment-debtor before the proclamation
of sale was drawn up, as 0. 21, r. 66
provides. But the remark made by their
Lordships is equally applicable. We

(7) 25 1. A, 146 20 All, 412(417): 2C. W. N,
550 (P, C.).
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‘would have been . inclined to hold that

the under-estimate was a material and
gerious irregularity which was the cause
of the property being sold for a small
amount, if no question of estoppel had

" arisen. . .

It, however, appears that when the
decres-holder first applied for exeecution,
he wanted three villages to be attached,
namely, the two preseut villages in
dispute, Phulat and Muhammadpur as
well as a third village, Ajitpur. The
application was filed on December 19,
1929, and in it the decree-holder alleged
that Phulat was worth Rs. 4,000, Muham-
madpur was worth Rs. 1,000 and Ajitpur
was worth Rs, 4,000. Notice was issued
to the judgment-debbor to show cause
before the settlement of the price for
the proclamation of sale. 'This notice
was. served on him personally. He
appeared and filed an objection on
Pobruary 12, 1930, in which it was
alleged that village Ajitpur was worth
Rs. 25,000 and had besn grossly under-
valued. It was further pleaded that
Ajitpur was an ancestral village and
should not be sold by the Civil Court
direct. In this objection the judgment-
debtor, for some unknown reason, did not
object that the value of the villages Phulat
and Mvhammadpur had been - under-esti-
mabed, The omission was all the more
surprising, beeause, according to him, vil
lage Phulat was really worth Rs, 100,000.
It is, therefore, startling that although he
took objection to the under-valuation ab
Rs. 4,000 of village Ajitpur said to

"be  worth Rs.. 25,000, he did not

think it fit to raise objection to
the undervaluation at the same .
ﬁgux:e of village Phulat which, according

to him, was worth Rs. 100,000. The only
explanation suggested on behalf of the

judgment-debtor before us is that ab
that time he was concerned mainly with
the exemption of village Ajitpur from sale

by the Civil Court direct on the ground

that it was an ancestral property. The
fact, however, remains that the judgment-
debtor had notice that the decree-holder
had filed an affidavit in support of the
application alleging that the villages
Phulat and Mubammadpur were worth
Rs. 4,000 and Rs. 1,000 only, and although
he appeared in Court to fils objections
with regard to the third-property, he ook
t1;:_0 sbeps to object to these under-valua-
ions.
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express provision in this amendment, it valuations in the provious sa,le' oroc -
‘ tion wers a material irregulariby, wea

j -debtor

i onger open to the ]‘udgmen!; de
lt;?)rgalke %he under-valuations a grounq of unable to hold that there_ha.s be_en ?;‘:‘Y
material irregularity. This was the v1€hw other maberial i”egulﬁmymw:lzi iig
’ f this Court in the he oroporty to be sold a M
expres?e{idb;ZZaR]zZt}c;’?‘m v. Qamrunnissa EEEZZiselzague? The mere faob.tha.b bY_le
((:?;e ?Chg judgment-debtor is nop estoppod ll;rice fetched was g.rossly low is not in
{ro;n showing that the actual valuo of the itself sufficiont to vitiate the sale. If the

property was much more than what was ju dgment-debtor has suffered, it is due

i iginal proclamation : n negligence and omission in
O oxlor to show hatho has suffor. (0, 12 07 BeEIEED L vt
. : in- . . 6, an 0 hi

tial loss, but it would 'be In- - otice under O. 21, r.. 66, .
zirglll)gi?gl;gn him to show that this sub~ ‘)2 inean adjournment by agreeing to

3 , tober 24,
i s the consequence of some * 1 % 4 7 oing place -on Oc
e starial without the issue of a fresh proclama-

] ial i ity. He cannob
other material irregularity. :
be allowed to treat the undgr-valumtlcﬁn | ) o
iteolf ns o matotial i;ﬁ@gu&grlty Wnk;in hz The ‘appea,l is accordingly dismissed
failed to object at the bime W ) :

with costs. ] .
(8 49 AlL788:25 A. L, J. 524 'A, L R, 1927 o topent dismiss,
" AL 513: 102 L C. 126.

'
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whenever the i inti

facts estgblished'are. such that the proper and gétélgéitglg] tSltlfcumbe'd' T{!‘le plamtlffs
natural inference arising from them is that the at the portion of the terrace
injur_y complained of was caused by the defen- fell down owing to the defendant's negli- .
dant’s negligence. Whenever there is a duty . gence, and that he is liable in damages

cast on the defendant to excercise care, and the ‘The defendant denies negligence and ‘
b4

circumstances under which the injury happened : :
are such that, with the exercise of the recfuisite says that the fall was due to an lnevita-

care, - no risk would have ensued in the ordinary ble aCCident’ and that he is not liable to
course of events, the bur

den is shifted to the pay any damages to the laintiffs or
defendant to disprove his liability. . Every  either of them g P ©
accident does not warrant an inference of negli- ’

gence but there may be acciden

ts of such a natare The principal issue in the case - is- or,
that negligence is presumed from the mere fact b P G one

. : of negligence. Generally speaki it 1
of their having happered. The presumption S : y Speaking, 1S
~depends on the naturé of the accident, (5865) for the plamtlff Inan action for HEghg~
8 H&C506:(1863) 2 H& C.722; (187) L. R.  gence to establish (@) that the defendant

5Q.B. 411; (187) L.R. 6 Q. B. 750 referredto, was under a duty to take care towards

{P.25,C. 2] (tihe complaining party to avoid the

amage i

Where a motor-car was damaged by the fall was agbreczgglg?lggjt d(l)ft, ,(b) tth}?t there
of a portion of a terrace of an ornamental building 1ty onthe party
and it was proved that the fall was due to the Of the defendant: and (c) that the

br((aiak}i)ng o]f the stones in one of the two consoles breach was the direct and the proximate
and the pilasters owing to an internal flow which cause o { ’
led to the gradual disintegration of the inside N f the damage complamed of.

material of the stone by being soaked in rain The onus_of provin

General rule, hewever, occurs,

1us g negligence is on
water, which could not be easily detected, the plaintiff, and the ‘mere proof of the
o e happening of an accident is
Held, in an action for damages by the hire Negligence 15t g a general rule suffi-
purchaser against the owner of the building, that ~_-OBus  of cient evidence to s t
there was no avoidable negligence and the owner  Prool. th : uppor
was not liable. (1876) 1 Q. B. D. 314: (1917) € action. An exception

2K B. 173; (1866) L. R. IC. P, 274, 288 and tO the general rule,
(1892) 8 TL4R., 725, referred to. [P. 29, C. 1.) whenever the facts esta

Plawmtiffs:—by C. K. Daphtary and that the proper and natural inference
M. M. Thakore. arising from them is that the injury

_ complained of was caused by the defen-
. Defendants :—by Lalji Gokaldas and dant's negligence. Whenever there is
T. M. Guido. duty cast upon the defendant to exer.
L Cl,;le‘ ;:Iaae;, and th}el circumstances under
/ : -which the injury happened are such that
JUDGMENT, _ with the exercise ofIZhe requisite care no
The plaintiffs have filed this suit sk would have ensued in the ordinary
to recover from the defendant the COUrse of events, the burden JIs shifted
sum of Rs. 4,499-8-0 for the Joss and (O the defendant to disprove his liability.’
damage ~ caused | by the destruction l‘f.very accident doqs not warrant an
of a Taxi Ford-Car No, Y—899, on inference of negligence, but there
July 21, 1926, The first plaintift says May be accidents of such a nature that
in the plaint that she was the owner of Pegligence is presumed from the mere
the car, and that it was insured with the fact of their having happened. The
second plaintiff company. The defen- Présumption depends upon the nature
dant is the owner of a building called of the accident. It is usual _to refer to
‘Khalakdina Terrace’ situate at Gowalia SUch cases under the maxim res ipsa
Tank Road, Bombay, and on the day in loquitur. A leading illustration. of such
question a portion of the terrace of the Ca5eS is Sco#t v. London and St. Kathe-
said building consisting of an ornament. 7#7%¢ Docks Co., (1) in which the plain-
tal structure made of Porebunder stone ti; 2 customs = officer, went to the
and resting over the parapet wall on the defendants’ docks on business, and tn
southern side of the building gave way Passing from one door-way to another
and fell on the said car which was sta- Was injured by six bags of sugar which
tionary at the stand on Tejpal Road to WVere hung' by a chain falling upon him.
the south of the building. ~ The car was 1Lhe rule was thus stated by Erle, C. [.,
completely destroyed, and the driver AatDP-601:— -

received ‘serious injuries to which he (1) (1865) 3 H. & C. 506 {601.)
1934 Bom. 4 . :

hqwever, occurs
blished are such
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* There must be reasonable evidence of negli-
gence,
* But where the thing isshown to be under the
management of the defendant or his servants,
and the accident is such as in the ordinary course
of things does not happen if those who have the
management use proper care, it affords reason-
able evidence, in the absence of explanation by
the defendants that the accident arose from want
of care.” :

It was held in Byrne v. Boadle (2) that
there was prima facie evidence of negli-
~ gence where a person going along a high
way was injured by the fall of a barrel
of flour from out of the window of the
defendant’s warehouse, and that such
evidence was sufficient to cast upon the
defendant the onus of proving that the
accident was not caused by his negli-
gence. In Kearney v. London, Brighton,
&ce., Railway Co. (3) the plaintiff was
injured by the fall of a brick from the.
" defendant’s bridge, Cockburn, C. J.,laid
down the rule at p. 415, as follows :—

" Where it is- the duty of persons to do their
best to keep premises, or a structure, of what-
ever kind it may be, in a proper condition, and
we find it out of condition, and an accident
happens therefrom, it is incombent upon them to .
show that they used that reasonable care and
diligence which they were bound to use, and the

absence of which it seems to me may fairly be
presumed from the fact that there was the

defect from which the accident has arisen. There- _

fore, there was some evidence to go to the jury,
however slight it may have been, of this accident
having arisen from the negligence of the defen-
dants; and it was incumbent on the defendants to
give evidence rebutting the inference arising
from the undisputed facts:..." )

This case was confirmed in appeal (4).
All these cases have been discussed by
Pollock, in his Law of Torts, 13th Edn.,
and at p. 539, he states the rule as
follows:— - .

“Where damage is done by the falling of
objects  into a highway from a building, the
modern rule is that the accident, in the absence
of explanation, is of itself evidence of negligence.
In other words, the burden of proof ison the
occupier of the building. If he canbot show that
the accident was due to some cause consistent

with the due repair and careful management of -

the structure, he is liable.”

1t follows, therefore, that if the cause
of the injury is explicable, the explana-
tion must be given by the defendant.
An application was made to me in this
case that liberty should be reserved to

(2) (1863) 2 iq. & C. 722.
(3) (1870) 5 Q. B. 411 (415)
(4) (1871) 6 Q. B. 759, -

A.L.R. 1934

the plaintiffs to call their evidence im
rebuttal after she defendant had led hig
evidence to disprove his liability, but s
was not refereed to any case in which
evidence in rebuttal was allowed to be
led. I*is for the plaintiff to lead what-
ever evidence he wants to with regard to
the facts and circumstances relating to
the defendant’s neglience. There must be
some reasonable evidence of negligence.
The plaintiff may rely on the undisputed
facts and ask the Court to draw the pre-
sumption of negligence in his favour, or
be may in addition lead such evidence
as he likes relating to the defendant’s
negligence, but he should not as a rule -
be allowed to lead evidence in rebuttal
and closed his case, That, how-
however, will not in any way lessen the.
burden that may be held to lie upon the
defendant. If there is some reasonable
evidence of negligence, and there are
also facts supporting the presumption of
negligence, 1t is for the defendant to
prove facts inconsistent with the negli-
gence or facts which rebut the presump-
tion.

The next question is whether the first
plaintiff was at all material times the
-owner of the car in suit. The first plain-
tiff entered into a hire-purchase agree-
ment in respest of the car with the Otto
Supply Company, Ltd., on October 28,
1925, and, under the agreement she
agreed -to pay to the company
Rs. 686-8.0 before delivery of posses-
sion of the car, and the balance by
twelve monthly instalments of Rs. 125
each. She however, paid in all, at first
Rs. 1,000-8-0 which included the sum of

" Rs. 686-8-0, the excess amount being
paid for insurance premium and otfer
" charges, and passed twelve hundis™ of
Rs. 125 each in favour of the company,
the first being payable one month after
date, the second payable two months
after date, and so on. She paid in all
eight instalments before the date of the
accident, and got back the eight hundis
which have been putin. After the acci-
dent the Otto Supply Company re-
covered on October 9, 1926, the sum of
Rs. 1,537-8-0 from the secord - plaintiff
company with which the car had been
insured, and deducting Rs. 500 in res-
pect of the remaining four hundis, the

N
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Otto Supbly Company paid the balance
to’ the first plaintif on  or . before

October 18, 1926. The suit was filed on
November 25, 1926. Under the hire-

purchase agreement the first plaintiff -

was entitled to terminate the agreement
before the car became her property, and
it could become her property only after

payment of all the instalments per
month or on payment of all of them or
those that remained payable in a lump,
Until then the first plaintiff acknowledg-
ed the Otto Supply Company, Ltd, as
the owners of the car. She had admit-
tedly not paid all the instalments before
the date of the accident, viz., July 21,
1926, so that at that date the car -was
not her property, and in fact the Otto
Supply Co., carried on correspondence
with her as owners. On the day of the
accident the car was smashed and was a
total wreck, and was disposed of on
Oectober 6, 1926, by the Otto Supply Co.,
on behalf of the second plaintiff com-
pany for a sum of Rs. 50, which sum
counsel for the defendant admitted was
the best price that could be obtained for
the salvage. On October 18, 1926, the
first plaintiff’s solicitors on her behalf
purported to assign all rights in, and the
ownership of the car to the second
plaintiff company. The first plaintiff
was, therefore, not, strictly speaking, the
owner at the date of the accident, and
though she paid off the remaining in-
stalments by October 18, 1926, the car
had been sold off and did not belong to
her at the date of the suit. The first
plaintiff was, therefore, not the owner,
strictly speaking, at the date, of the suit
either. The cause of action, however,
accrued to her on the date of the acci-
dent, and at that date she was in the
position of a bailee. As such she is en-
titled to maintain an action against a
third party who does not claim under
the bailor according to S. 180 of the
Indian Conttact Act. "Asa
bailee she is not the agent
of the bailor, and she can
-sue and claim the full
damages for loss due to the
alleged negligence of the defendant with-
out prejudice to the rights of the bailor
to adjust with hker the amount of
damages when recovered : see Halsbury,
Vel. 1, 2nd Edn,, pp. 766, 777 ; Rama-

Hire-pur-
chases—
right of suit
for damages.
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nath Gagoi v. Pitambar Deb Goswami
(5). Counsel for the defendant "argued
that it was not pleaded in the plaint that
the first plaintiff was a bailee, but her
legal position is a point of law. - Even if
she was merely the hirer, she had en-
gaged a chauffeur and purchased acces-
sories to ply the car for hire in Bombay,
and under the circumstances, as was
pointed out in Croft v. Alison (6) she
could be properly described in the plaint
as the owner of the car. As bailee she
was in possession. Possession is a title
against the wrong-doer, and the pre-

- sumption of law is that the person who

has the possession has also the property.
I, therefore, hold that the first plaintiff
could maintain this suit as % the owner "’
of the car. ]

I will now deal with the important
question in the suit, viz.; whether the fall
of the ornamental -structure on the.
terrace of the defendant’s building was
due to the defendant’s negligence. It is
a rule of the English com-

Res ipsa mon law that an owner or
loquitor, doc- :
trine of occupier of property must

keep it in a reasonably safe
condition and repair as regards the per-
sons being or passing near the property
as of right, and he is liable for negligence
to person or property or both i? the
injury is caused by want of such condi-
tion and repair. He is liable if the -
injurious agency is entirely under his
‘control, and especially if that agency is -
inanimate. I have already held that it
was for the plaintiffs to lead all their
evidence first, if they relied on any relat-
ing to the defendant’s negligence. Plain-
tiffs led all their evidence. accordingly,
and apart from the facts they sought to
establish, there is, in my opinion, a pre-
sumption of negligence against the defen-
dant according to the maxim, res ipsa
loquitur. It has been said that “ build-
ings properly constructed do not fall
without adequate cause ”, and it is there-
fore, for the defendant to rebut the pre-
sumption and give a reasonable expla-
nation for the collapse which caused the
damage. . In the course of the corres-
pondence that passed between the fitst
plaintiff and the defendant after the
suit the first plaintiff was asked to- give

{5) 43 Cal. 733, (742) 22C. L. 1. 339:21 C,W.N
632; 31 1. C. 430. . )
(6) (1821} 4 B. & Ald. 590,
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particulars of the defendant’s negligence,
" and by her attorney’s letter, dated FFebru-
ary 9, 1927, she gave some of the parti-
culars of negligence on which she wished
to rely,viz.,(a) neglect to supervise to keep
the ornamental structure in proper condi-
tion, (b) neglect to keep it safe for those
lawfully using the road, (c) absence of
dowels (iron pieces) by which two stones
can be held together, and (d) weakness

of the joints between the stones and .

also want of proper cementing of the
stones. The first plaintiff promised to

send further particulars, but failed to do -

so. Anissue was raised, whether the
fall of the portion of the terrace was due
to the defendant’s negligence particulars
whereof are given in the said letter, and
counsel for the defendant argued that
the plaintiffs must be confined to the
said particulars. The plaintiffs, how-
" ever, raised an additional issue, whether
the fall of the portion of the terrace was
due to the defendant’s negligence, mean-
ing the defendant’s negligence generally.
It was contended that the evidence led
by the plaintiffs went beyond those
particulars, but, in my opinion, it only
contains details which can be ultimately
referred to the particulars given in

the letter. According to the doctrine of

‘res ipsa loquitur it is for the defendant
to show some cause for the collapse con-
sistent with reasonable care on his part,
and even his evidence has travelled
beyond the allegation contained in the
written . statement. Moreover, all the
evidence is now before the Court, and it
has to be considered in order to ascer-
tain the liability of the defendant.

There were in all nine such ornamen--

tal structures on the terrace, of which
four were on the south side, and the
structure that fell was the eastern-most
on the south side. The length of the
structure that fell was about twelve to
thirteen feet. Its total height was ten
feet six inches from the terrace level. Its
thickness or width at the top was about
three feet. Its thinnest part was only
ten inches in width. It rested on a para-
pet wall which was three feet high and
about ten inches thick. Its shape
appears from the figure enclosed in red
- pencil in the south side elevation  plan,
Ex. K., and also from a rough drawing
put in by the defendant’s engineer which
is Ex. 12. It was not exactly in. the

A.L.R. 1934

form of an arch, but it had an arch
effect as the two uppermost cornices
which are also called winged consoles or
flying consoles were worked up in the

_form of an arch. The central stone of

the arch or the key of the arch is called
the cartouche. The structure lay be-
tween two pillors going up from the first
floor level. Two pilasters or square
columns at each end were built in the
parapet wall, and the outside face of the
pilasters was carved out into S. shape
projections called consoles. These pilas-
ters supported the arch. Each stone
directly over the pilaster is the springing
of the arch. The stones between the
springing and the cartouche- are called
boussotrs. The stones forming the arch
radiated towards the centre. The spring-
ing of the arch was" supported by an
abutment on each side. Each pilaster
was sixteen inches wide. The thinnest
part of each console is six inches in
width, and its thickest part from the
back of the parapet wall up to the front
is about twenty and a half inches. On
each side of the pilasters is a corbel or
bracket resting on the parapet wall.

[The judgment then discussed the
oral evidence relating to the real cause
of the collapse and proceeded.]. All
the causes mentioned were suggested as
probable causes, but the evidence shows
that the cause deposed to by Mr. Batley
is the only probable cause and nearest
the truth, viz., the breaking of the stones
in one of the two consoles and the pilas-
ters due to an internal flaw which led to
the gradual disintegration of the inside

material of the stone by being soaked in.

rain water. This inward disintegration
could not be easily detected, espegally
if the stones were oil painted, asin fact
they were. In the case of Kearney v.
London, Brighton, &c., Railway Co. (3),
referred to before, in which the brick

fell from a railway bridge built only

about three years before the daté of the
accident, the plea of res ipsa loquitur

“put forward by the plaintiff was not met

by any evidence on the side of the defend-
ants at all, and one of the Judges who
disagreed with the majority went so far
as to say that it was for the plaintiff to
have proved facts to show that any one
might have seen on inspection that the
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brick was loosened and about to fall. In

“Tarry v. Ashton (7) the overhanging

lamp weighed forty or fifty pounds and
projected several feet across the paye-
ment, and three or four months before
it fell defendant ‘'was made aware that
it was getting out of repair. In Prit-
chard v. Peto (8), a piece of projecting
cornice fell on the platatiff who went to
the defendant’s house to collect money
due to him, and it was held that the
defendant was not liable, as it was not
shown that she was aware or ought to
have beem aware of the defect. That
was, however, the case of a duty of the
owner or occupier of a house towards an
invitee, and that duty has been defined
by Wills, J., in Indermaur v. Dames (9),
as follows, viz., to use reasonable care
“to prevent damage from unusual
danger.” I have already stated that it
was for the defendant to show that the
happening of the accident was consistent
with reasonable care on his part. In
Fawkes v. Poulson (10) the plamtiff was
injured by the fall of one bale out of
several which were let down by a_crane,
and Lindley, L. J., held that he did not
mean to say thaf it might not be possi-
ble to prevent the bales from slipping
“if the fowering was conducted with all

- the care which would be applied to a
scientific experiment,. but the question -

wds whether, looking at the matter from
a business point-of-view, the slipping of
the bale could have bren prevented with
any amount of reasonable care, whatever
might have been the cause of the slip-
ping...”. It was held in that case that the
defendants were not liable. In my opi-
nion, the defendant in this suit has ans-
wered the prima facie case made out
against him, and discharged the burden
that lay upon him to disprove his lia-
bility. "It was really wnfortunate that
the accident led not merely to loss of
property but to the loss of human life;
but it was an inevitable accident which
could not have been prevented by the

excrcise of reasonable care, caution and
skill.

In view of my finding on the issue of
negligence, it is not necessary to go into
the question of damages. The plaintiffs

(7) (1876] 1 Q. B. D. 314,
8 (1917] 2 K. B. 173,
(9) (18661 L. R. 1 C, P. 274, £288)
(10) (1892] 8 T. L.R. 725, :

have annexed to the plaint a statement
of the particulars of the damage caused
by the collapse but its correctness is dis-
puted by the defendant. '

The suit must, therefore, be dismissed.

I have now heard counsel on the ques-
tion of costs. The main .issue in the
suit was one of negligence, and substan-
tially the suit has been decided in favour
of the defendant. With regard to the
first issue counsel for the defendant
argued in the beginning that the suit was .
nct maintainable as the first plaintiff was
not the owner, she was in the position of
a bailee, and could be described as
“owner” and thus maintain the -action. .
That position, however, is-not .clearly
indicated in the plaint, nor was it set up
from the commencement of the hearing.
Taking everything into consideration, the
suit, in my opinion, must be dismissed
with costs. ’

Suit dismissed.
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Original ] Civil.
No. 593 of 1931 (Decided on 29-11-1932.)
Mirza, J.

NARAYANDAS '
SUNDERLAL RATHI Applicant
. . VErsis ’
TEJMAL MOHANLAL Defendant.

(i) Civil P. C.(V of 1908), S.146 O. 21
r. 16—decree assigned in part, not execut-
able—Assignment of principal and interest,
reserving costs—S, 146 not applicable—part
assignee, not a joint decree-holder. )

A part assignee of a decree, e. g. for principal
and interest buat without costs cannot be regarded
as a joint decree-holder, and cannot execute the
decree in whole or in part. A decree for purposes
of execution must be regarded as a whole and in-
divisible. When it is sought to be executed, it must
be executed as a whole and not split up into parts.

S. 146 C. P. C. does not apply.

English rule and practice followed. 35 All, 29
and 2 L. L. J. 1. referred to.

17'Cal. 341 and 44 Mad. 919 dissented from.

S, . {P. 32,C. 2]

(i) Civil P. C. (V of 1908),0.21 r. 16—
assignee of decree—substitution application
not allowed.

An assignee of a decree has no right, in law,
to be brought on the record, in substitution of the
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decree-holder. He can only proceed in execution
under O. XXIr 16, C. P. C. [P. 32, C.2.]

Proceedings in Execution of decree on
the original side. -
- Applicant .—by N. P. Engineer,
Defendant :—by S, R. Tendolkar,

JUDGMENT.

On October 14, 1931, a decree
was made in the above suit in
favour of the plaintiffs for Rs. 6,590-11-0
with interest at six per cent. per annum

from October 14, 1931, till payment and -

the costs of the suit. By a deed of
transfer dated February 29, 1932, the
plaintiffs assigned to the applicant their
right, title and interest under the decree
in respect of Rs. 6,590-11-0 " and
interests without assigning to the
applicant the plaintiff's further right,
title and interest under the decree
in respect of the payment of costs when
taxed. The applicant has now applied
under the provisions of Order XXI,
rule 16 of the Code of Civil Procedure,
calling upon the plaintiffs and the
defendants to show cause, if any, they
have, why the decree dated October 14,

1931, in favour of the plaintiffs and

transfered by them to the applicant
should not be executed by the applicant
against defendants Nos. 1, 2 and 5.
Defendants Nos. 1 and 2 contend that
the decree which has been assigned can-
not be executed as it is only - partially
assigned to the applicant. o

Order XXI, rule 16, provides that
where a decree is transferred by assign-
ment in writing, as here, the transferee
may apply for execution of the decree to
the Court which passed it, and the
decree may be executed in the same
manner and subject to the same condi-
tions as {f the application were made by

such decree-holder. There

Civil P. C. s no provision in this rule
0.XXLr. 16. for a decree being partially

transferred by assignment,
Where a decree is passed jointly in
favour of two or more persons, the rule
provides that the interest of any decree-
holder in the decree may be transferred
by assignment. In® the present case
there was no joint decree in- this sense.
The decree is in favour jointly of two
plaintiffs, plaintiff No. 1 being the father
and plaintiff No. 2 his minor son, the

two being co-parceners of a joint and

undivided Hindu family which trades |

under the name and style of Shaligram
and Narayandas at Bombay. Plaintiff
No. 1, as manager of the joint family,
has assigned to the applicant . the
interest- of both plaintiffs in the
decree except as to costs awarded
under the decree. Order XXI, rule 15,
regulates the procedure regarding exe-
cution of decrees passed jointly in
favour of more persons than one. " In
such cases unless the decree imposes a
contrary condition one or more of such
joint decree-holders may apply for the
execution of the whole decree tor the
benefit of all” the joint decree-holders.

Such is not the case here. The applica-

tion here-is for the execution of the

decree restricted to the interest trans-

ferred by assignment to the applicant.
Counsel have not found any reported

case of our High Court on the point -

which has now arisen. The practice of
the English Courts is governed by
Order XLII, rule 23, cl. (@), of the
Supreme Court Rules. This rule provides
inter alia that where change has taken
place by death or otherwise in the parties

entitled or liable to execution, the party -

alleging himself to be entitled to execu-
tion, to the Courtor Judge for leave to
issue execution accordingly. Inapplica-
tion made on behalf of transferees of

decrees by assignments the English -

Courts have held that the transfer should
be of the whole decree and not merely of
a partof it. In Forster v. Baker (1) a judg-
ment-creditor had assigned part of] the
judgment for valuable consideration ;
the assignee applied for leave to issue
execution. The original Court and the
Court of appeal concurred in holding
that the assignee was not entitled t®
such leave: the original Court on
the ground that there cannot be an

"absolute assignment within S. 25, sub-

S. (6) of the Judicature Act, 1873, of
a definite part of an existing debt
or other legal chose in action; and the
Court of Appeal on the ground that as

- the original judgment-creditor could only

issue a single execution upon his judg-
ment and could not split up the judg-
ment debt and issue separate executions
upon the different parts, he could not
give to an assignee of a part of the judg-

(1),[1910] 2 X, B 636,
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ment-debt a right which he did not him-
self possess. Vaughan Williams L. J.,

_in delivering the qadgment of the Appeal

Court, observed :— .

“ A judgment creditor could not before the
coming into- operation of the Judicature Act,
1873, have issued a series of small executions,
upon his judgment making in the whole the total
amount of the judgment debt; he had only one
judgment, and upon that judgment he conld issue
only one execution ; he has only the same right
now.” And if a judgment creditor assigned part of
his judgment debt, he could not then, and cannot
now, give to his assignee any better right than he
had himself. The result is, therefore, that the
assignee of part of a judgment debt is "not in a
position to issue execution upon it, which is what
the plaintiff in the issue wishes to do in the pre-
sent case. " - -

This case was followed by the Court of
Appeal in Rothschild v. Fisher (2) See
the observations of Lord Sterndale
M. R. at p. 252 of his judgment and of
Scrutton L. J. at p. 255.

A’ Similar point came up for decision
before the Calcutta High Court in
Kishore Chand Bhakat v. Gisborne & Co.
(3)in construing the corresponding S.
232 of the Code of Civil Procedure, 1882.
The Division Bench there held that
there was no legislative prohibition to
the transfer of a portion of a decree; and
that provided the whole decree was
executed and the rights of all parties
interested were cared for, there was no
objection to the transferee being allowed
to carry on the execution proceedings.
They dissented from an earlier decision
in Seetaput Roy v. Syud Ali Hossein (4).
The attention of the learned Judges does
not appear to have been called to the
English practice - and the only case
which was cited before them was that

" of Seetaput Roy v.Syud Ali Hossein (4).

With great respect I am unable to agreé
with this decision.

" The same point came up next before

the Allahabad High Court in Ram
Chandra Naik Kalia v. Abdul Hakim
(5). The head-note there is:

“ Held that a decree for payment of a sum of
" money and for costs of the suit isone and in-

. divisible and the decree-holder cannot transfer

the decree so far merely as it may be a decree for
costs, retaining the right to execute the decree
for the main sum awarded.”

{2) (1920) 2 K. B. 243. (252, 255)

(3) 17 Cal 341 : - N
(4) 24 W.R. 11, .

(5) 35 All. 204: 11 A. L. . 249: 191 C. 304,

Mr. Engineer on behalf of the applicant
has questioned the accuracy of the head-
note and has called my attention to the
judgment. From the judgment it
appears that the lower Court had refused
leave to the transferee of a part of a
decree to execute the same inter alia on
the ground that the transferee was
not entitled in law to apply as a
transferee of a part of the decree free~
execution of that portion only. Mr.
Engineer has relied upon the following
remarks appearing in the judgment
(p- 206) :— ‘

** As regards the second point, assuming that
there i§ nothing in law to prevent the transfer of
a portion of the decree, and assuming that the
transferee can apply for the execution of the
whole decree, in the present case the transféree is
not entitled to apply for execution of a part of the
decree, as the original decree-holder herself conld
not have done so. The decree appears to us to be
one and indivisible, for recovery of the dower
plus the costs incurred in the suit.” :

I am unable to agree with Mr. Engineer
that the head-note in this case does not
correctly represent the judgment of the
‘Divisional Bench. This case was fol-
lowed by the Lahore High Court in the .
case of Ahmad Shah v. Faujdar Khan
6). ; .

" The Madras High Court has taken a
view on this subject somewhat similar
to that of the Calcutta High Court.
In Muthiah Chettiar v. Govinddoss
Krishnadoss (7) the Madras High Court
has held that under S.146 of the Code
of Civil Procedure it would be permissi-
ble to recognise the validity of the trans-
fer of a part of the decree and allow
execution thereof by the transferee, and
that Order XXI, rule 16, is no bar to the
application of that.section. They held
that such transferee is like a joint
decree-holder and can, under Order
XXI, rule 15, protect his rights either by
executing the decree himself or by join-
ing or by intervening in the execution by
his transferors. Wallis C. J., in constru-
ing S 146 of the Civil Procedure Code,
observes :— .

“ The section should, I think, have a beneficial
interpretation, and be read as supplementing the
rules, and, as a part transferee is a person <laim-
ing under a decree-holder, I think it sufficiently

aunthorises applications in execution by such a
part transferee. Further, section 232 of the old

(6) 2L.T. J.1:28 P. L. R. 1920 : 551 C.983.
(7) 44 Mad. 919 : 41 M. L. J, 316 : 14 L. W. 287 :
69 1. C, 337 (F. B)
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Code, which was held to authorise such'an appli-
cation, is reproiuced in Order XXI, rule 16, and
the fact that the case of the interest .of any
decree-holder being transferred is now expressly
provided for in the rule does not, in my opinion,
show that part transfers are not covered by the
rule, and still less that the rule prohibits an appli-
cation by a part transferee of the decree so as to
make section 146 inapplicable.” ) B

Spencer J. at p. 927 of his judgment
observes :— .

“1 can See no objection to the assignee of a
portion of a decree being allowed to comein and
execute it on behalf of himself and his co-decree-
holder under Order XXI, rule 16, of the Code of
Civil Procedure, provided that the Court imposes
under rule 15 such terms for the conduct of the
execution proceedings as may be necessary for
the protection of the interests of others, such as a
direction for payment into Court of sums realised
under the decree .

Kumaraswami Sastri, J. at p. 932 of his

- judgment observes :—

“ Section 146 of the Code is very general, and
provides that where proceedings may be taken or
applications made by or against any person then
the proceedings may be taken or the application
may be made by or against any person claiming
under him, Order XXI, rule 15, provides for
applications for execution by one or more joint
decree-holde s in a case where a decree hag
been passed jointly in favour of one or mose per-
sons. Rule 15 provides for the interest of anv

_ decree:holder in the decree being transferred

and empowers the Court to execute the decree
on the application of the transferee inthe same

‘manner and subject to the same conditions as if

the application was made by such decree-holder.

“ Yf assignment of part of a decree is valid, I do
nat see why the assignee should not apply to be
allowed to execute -the decree jointly with the
decree-holder interested in the remainder on the
analogy of a joint decree-holder applying for
execution nnder rule 15. The words of section
146, which are very general, do not prohibit this
and so long as there is nothing in Order XXI,
rules 15 and 16, cutting down the right, section
151 will empower the Court to grant relief by
applying principles analogous to rules 15and I6
and give him relief, even assuming that the rules
would not in terms apply. Where rights are
conferted by the sections of the Code and so
provision is made for a particular set of facts T
think Courts ought to apply the provisions of the

. rules which are nearest in point, with such

modifications as may be necessary, andnot refuse
relief on the ground that the legislature has not
made provision for a particular case, though
within the generality of a section of the Code.
The ohject of section 151 is to give such power
to Courts and to prevent a failure of justice. "In
cases of transfer of part of a decree pending

execution, I think the proper course is to allow -

the transferee to be brought on record in execu-
tion proceedings and to treat further proceedings
as if it was a joint petition by the transferor and
tragsferee.”

With great respect I am unable to
agree with the decision in Muthiah
Chettiar v. Govinddoss Krishnadoss (7).
In my judgment S. 146 of the Civil Pro-
cedure Code can have no application
here. There can be no question that
the transferee of the decree has the same
rights as the decree-holder himself. The
reason why the transferee cannot be
permitted to execute a part of the decree
only is this, that the decree-holder him-
celf would not be so permitted. A
decree for purposes of execution must
be regarded as a wholeand indivisible :
when it is sought toexecute it it must
be executed as a whole and not split up
into parts. Evenin the case of a joint
decree the joint decree-holder is required
under the provisions of Order XXI, rule
15, to apply for the execution of the
whole decree on behalf of himself and
his joint decree-holders. A part assignee,
in my judgment, cannot be regarded as
a joint decree-holder.

Mr. Engineer sought to draw a dis-
tinction between the transfer of a decree
and an application by the transferee for
leave to execute the decree. He urged
that the present application is not for
leave to execute the decrce, but is one
for the assignee being brought on the
record in substitution of the transferor.
This argument, in my judgment, -is not
correct. After the decree is made the
suit is at an end, and no transferee by
assignment of the decree is entitled to
be brought on the record of the suit in
substitution cf the decree-holder. He
can proceed in execution only under
Order XXI, rule 16. The present-appli-
cation is clearly one in execution. It is
taken out in Form No. 23 appended to
the High Court Rules (see p. 446). The

. corresponding forin in the Code of Civil

Procedure is Form No. 7 in Appencﬁx E.
The latter form also provides that cause
is to be shown by the judgment-debtor
why execution should not be granted to
the transferee by assignment of the
decree.

-.In my judgment the applicant is not
entitled to execute the decree as the
transferee by assignment of a part of
the decree herein. The notice must be
discharged with costs. Counsel certified.

Order accordingly.
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Revisional Criminal.

No. 783 of 1933 ' (Decided on 21-12-33.)
Mukherji ‘and Bartley, J .
HEEN CHANDRA Das

and AOthers ... DPetitioners
versus
SuBopH CHANDRA Das :
GupTa Respondent.

(i) Bengal Municipal Act (XV of 1932), S. 28

- (1) and (2) and S. 34 (c)—Notification

5717 M., dated 1-12-1932, O. 4—revising
authority, liability of, under S. 28 (1)—
whether falls under S, 28 (2).

The revising authority appointed under Order 4
of the orders under Notification No. 5717-M, dated
1-12-1932 to revise the preliminary electoral roll
are not persons to whom S. 28 (1) of the Bengal
Municipal Act applies and cannot be proceeded
against under that clause, nor are they a Municipal
officer or servant under clause (1) of S. 28.

) ’ [P.49.C. 2]

(ii) Bengal Municipal Act (XV of 1932), S.
34 {c)—Deposit, a condition precedent.

Under S. 34 (0 of the Act, the deposit is a
condxtxgn precedent to the entertaining of a
complaint,.though, if dismissed for non-payment,
it can Ee revived on subsequent payment.

. [P. 30. C. 1.]

Petitioners :—by Santosh Kumar Basu,
and Prafulla Chandra Nag. )

Respondent :—by D. N. Bhattachéryya,
and Himancha Ray Chauduri.

JUDGMENT.

Mukherji, J.—'The first two petitioners
are pl.eaders practising in the Court of the
Munsiff at Sherpur and -the third petitioner

. 1s a talugdar and merchant of the Sherpur

town. In conmection with the first genaral
election of the commissioners of the Sher-
pur Muaicipality which was to be held
under the Bengal Municipal Act (Bengal
Act XV of 193.), a committee consisting of
the Chairman and two Commissioners was
appointed under - S. 21 of the Act. The
s:':ud committee appointed the three peti-
tioners as the Revising Authority under
order 4 of the orders issued under Notifica-
tion 5717-M., dated the 1st Dec. 1932, to
revise the preliminary electoral roll.

The complainant who is a rate-payer
of the said Municipali® instituted a com-
plaint against the three petitioners and the
three members of the committee on January

1934 Cal—6

tL this year alleging that certain mal-
practices had been comtitted
on them in regard to the revi-
- ston of the preliminary electo-
ral roll. The deposit of Rs. 50 contem-
plated by S. 34,cl. C. of the Act was not
made at the time. The complaint was filed
be.{ore an Hon. Magistrate who was not
willing to deal with it and so forwarded it
to the Sub-divisional Magistrate for action.
I'be Magistrate Mr, Trivedi dismissed the
complaiat under S. 203, Cr. P.C., observ-
ing as follows : “ No case under Sec. 28 (2)
of the Bengal Municipal Act XV of 1932is
made out. The Revising Authority is
alleged to.have rejected -the objections.
This is not sufficient for showing any
offence...The cost of Rs. 50 required to be
degosited by law was not deposited.” .
i J.‘k_le complainant then moved ‘the
besm'ons Jnge who ordered a further
enquiry into  the  complaint on
the complainant’s depositing Rs. 50.-
When - the case came back
to the file of the Sub-divisional
Magistrate, a date was fixed within which
the complainant was to make the deposit.
On Fhe deposit being made when the.
Magls_trate was about to hold the enquiry
an .ol')Jection was taken on behalf of the
petitioners that they are not persons who
can come under cl. 2 of S. 28. The
complainant then took up the posi-
tion that his case as against the petitioners
fell withincl. 1 of S, 28, The Magistrate

Facts.

" then proceaded to hold a judicial enquiry in

which ‘the complainant was to adduce evi-
den.ce‘ for the purpose of proving that the
omission of the names of certain rate-payers
from the electoral roll was procured deceit-
fully by tbe petitioners.’

_The complainant then examined certain
witnesses on his behalf and the magistrate
issued summonses against the petitioners
for an offence under S. 28 (1) of the Act.
The present rule is directed against the
summonses so issued and the proceedings
following therein.

We are of opinion that the petitioners are
not persons to whom cl, 1 of S, 28 can -
p_ossibly apply. They are revising autho-
rity who are vested with the powers of

holding summarty enquiry into

Mﬁi‘i‘gf‘p‘al theclaims and objections pre-
Act, S. 28 (1) ferred in connection with the

-revision of the preliminary.
electoral roll and theit orders allowing or
disallowing claims and objections are to be
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mechanically followed in amending the
said roll. (Vide orders 12 and 13 of
the Notification). The words of the
clause “who by claiming a qualification”
apply only to the case of claimant; the
words * by using false documents or by a
false declaration or by any other deceitfal
means procures” indicate a person who
practises a deception and thereby obtains
from some other body an improper entry
etc. The clause in our opinion cannot
possibly include the Revising Authority
from whom the order is procured.

1t had been contended before us on be-
half of the . complainant that the
present case is covered by cl.
f;“g:‘ ;\g“(g) Z2of S. 28, We are unable
1& 34 (0) to hold that a member of the
Revising Authority is either
a Municipal officer or servant, We desire
also to point out that the words of cl. (c)
of S. 34 clearly indicate that the deposit of
Rs. 50 is a condition precedent to the
entertaining of a complaint though of course
a complaint dismissed merely on'the ground
of such non-deposit may be revived on the
deposit being subsequently made, if itis
. otherwise in order.

The rule is made absolute. The proceed-
ings complained of are quashed and the
complaint of the opposite party is dis-
missed. ‘

Rule‘ made absolute.

—— e

++ A.-L. R. 1934 Cal. 50 (F. B.)

Appellate Criminal,
Nos. 23 and 728 of 1933.  (Decided on
27-11-33)
. Mukherji, Bartley and Roy, JJ.
SHEIK MANDAL Appellant
) . versus ¢
THE CROWN . Respondent.

Penal Code (XLV of 1860), Ss. 302; 304— -

Criminal P.C. (V of 1898), S. 303—Sessions
trial—accused charged with murder—Jury’s
verdict under S.304—Jury questioned .on
their opinion of the intention for committing
murder—re-summing up on Jury’s statement
that .hey did not consider that question—im-
proper—fresh verdict under S.302—duty of
Judge—High Court Rules and Circular Orders
Vol. I (Crl)) Ch.1, R, 74 (b), P. 28,

Where, on a charge under S. 302, 1. P. C.the
Jury bring ina verdict under S. 304 without indicat-

v

5

A.LR. 1934

. ing under which of the 2 parts of the latter sec- .

tion their opinion falls, it is the duty of the judge,
both under S. 303, Cr. P. C. and under the High
Court'’s Circular Rules and Orders, to question
them about it, but the questions should be restrict-
ed only to find out whether their verdict was under
the first or second part of S. 304. It is improper
for ‘the Judge to question them generally with
what intention they considered that accused com-
mitted the act. The duty of the Judge is toput”
to the Jury the elements mentioned in the High
Court Rules, either one by one oras a whole and get

* their special verdict thereon. He could only ex-

plain to them the law again and again. The ques-
tions should be specially framed to elicit from
them their special verdict only. General questions,

the effect of which may be to enable’ the Jury to

travel outside; S. 304, 1. P. C., should be avoided.

Where, after return of verdict under S. 304, the
Judge questioned the Jury as to their opinion about
the accused’s intention and made a fresh summing
-up of the whole case, after which the Jury returned
fresh verdict under S. 302.

 Held, that the conviction based: on the said )

latter verdict was illegal. 4 Rang. 488 explained.
[P.51.C.2. & P.52,Cs. }, & 2]

Death Reference and Appeal by accused .

against death sentence. »

_ Appellant :—by Manindra Nath Mukher-
jee.! - o '

Crown :—by Khundkar, Deputy Legal
Remembrancer.

, JUDGMENT.

This case is before us on a reference
under S. 374 of the Cr. P, C. and an appeal
by the prisoner Sadok Mondal who has
been sedtenced to death on a verdict under
S.302 of the I, P. C. :

The prisoner was charged with an
offence under S. 302. The Sessions Judge
in the course of his charge to the Jury ex-
plained the offence of murder, culpable
homicide not amounting to murder and
grievous hurt, as he had to do. What
transpired when the Jury brought in eheir
verdict would appear from the following
record made by the learned Judge.

“The Jury retired at 4.50 p.m. The Jury
_returned at 5-15 p. m. To Foreman of the
Jury i — )
©. Are you unanimous ?
A, Yes.
Q. What is your verdict ?
A. We find the accused Sheik Mandal,
*guilty under S. 304, L. P. C.

Q. With what intention was the act
committed ?

Calcutta

A. We hgve not considered the question
of intenuvn. )

Q. With what knowledge was the act
committed ?

A. We have not considered the question

of knowledge.

. Q. Would you care to be charged again
in respect of the law? ‘

A, Yes.

(The Jury is charged once again in
respect of the law)
The Jury retired at 5-45 p.m. Th
returned a¢ 5-52 p.m. ° ° Jury

Q. Are you unanimous?_
A. Yes.

Q. What is your verdict ?
A. We find the accused guilty uader

. S8.302, L.P.C.”

The learned Judge has made a note that
the questions which he put to the Jury
after the verdict had been brought in under
S. 304, 1. P. C., were asked by himin ac.
cordance with the instructions 1aid down in
the Rules and Circular Orders of the High
Court Vol. 1 (Criminal) Chapter 1, Rule
24 (b)~Page 28, That Rule is in these

erms :—

* The Sessions Judge shall invariably
record their opinion whether the act by

,whigh deagh-was caused was done with
. !he intention of causing death, or of caus-
-ing such bodily injury as was likely to

cause death or with the knowledge that
it ws likely to cause death but
without any intention to cause death or
to cause such bodily injury as was likely
to cause death. And in cases tried by
Jury they should be careful to obtain a
specific verdict on those points.”

_ As already stated, as the result of the
questioning the learned Judge was able to
get from the Jury a fresh verdict, namely
one under S. 302, 1. P. C.
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it was, however, was in re- spect of this
. matter only, Under S. 303
unge";rs‘.l;&t, Code of Criminal Procedure,
LP.C . therefore, it was open to the
learned Judge to put questions

to  the Jury to . ascertain what
exactly their verdict was, but only
to find out whether it was under
the first or the second part of S. 304, L.P.C.
A.nd under the Rule quoted above it was
his duty to put such questions to the jury
as would enable him to obtain specific
verdict of the points enumerated in the
Rule. The Rule comes under a heading

& .
* Remarks to be made in reference to con-

victions under S. 304, I. P. C.” and can
only l?e used except for the purpose of
recording a proper verdict under that.
section. The Rule’ cannot possibly have
any other meaning, for if it bears any other
interpretation it would- militate against
S. 303 of the Code of Criminal Procedure
and so would be ultra vires the statute. -
This being the position the question that
has to be considered is, was the first
question, which the learned Judge put to
the Jury, namely, *“ with what intention was
the act committed ", a proper

Fresh sum- - question which the Judge

mingup and :
fresfg) ‘I;er Gt Was entitled to put under the

. under S. 302, 1aw? In our opinion it was

ILP.C not. Th'e question, apart
from being a leading one,
presupposes that there was an * intention *

_which formed an ingredient of the offence

of which the prisoner was guilty
while it is true that for an offence:
of culpable homicide not amounting to
murder intention isnot a sine qua nan. The
question was not one which may be regard-
ed as justified either by S. 303 of the Code
or by the Rule under .which the learned
Judge purported to act. The proper way
to question the Jury for - the purpose of
finding out under which part of S. 304 of
the 1. P. C,, the prisoner was guilty was to
put to them the elements enumerated in the

The question which has to be determinﬁumxﬂq&; by one or as a whole, and

ec} at the outset is whether the fresh ve
dict is one which may be regarded ag
verdict obtained in accordance with lag}

) Now, it must be conceded that wh
jury brought in a verdict under $%
I. P. C, that was not an unambigy
complete verdict, because the verdigd
not indicate under which of the twd pft

¢their special verdict. thereon.” Ag
S. 302, I. P. C. was

st ¥

[he lear gf made it perfectly
!am in hl'S A& up that, in his opi-
the gggex: tentigx; was to cause
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death, though he very properly and fairly
warned the Jury that they were at liberty
to come to a different opinion. In one part
of his summing up he said :— .

** A person who inflicts an injury upon
another which almost separates the head
from the body and who inflicts: another
injury that cuts through a bone, can have
but one intention, and a ruthless intention,

that. is, an intention to cause death. In
. my opinion, which you may neglect, to

hold otherwise would be merely ridiculous.

You, however, are the sole judges of the
. facts and I leave it to you.”

. If upon a verdict under S, 304,1.P,C.
being brought in a Judge thinks that the
verdict is not correct but that it should be
under Section 302, I. P, C. and questions
the Jury to find out whether the guestion of
intention has been duly considered, such
questioning would not be warranted either
by S. 303, Cr. P. C,, or by the Rule referred
to above. If he disagrees
Duty of with the verdict under S. 304,
Court. 1. P. C. being of opinion that
_ it should be under S. 302,
1. P. C. his proper course would be to make
a reference to this court under S. 307,
Cr. P. C. and for that purpose it would be
open to him to question the jury in order
to find out their reasons for the verdict that
. they brought in. If while trying toget a
special verdict as regard the particular part
of S. 304, I P. C, under which the Jury
desired to find the pmoner guilty a'Judge
comes to be of opinion that the Jury have
not properly understood the law as to the
offence of culpable homicide not amounting
to murder he would be justified. in explain-
ing that law to them again and indeed it
would be his duty to do so. But such
summing up will have to be confined to
that offence only and the questions to be
put. to the Jury should be carefully framed
to elicit from them their special verdict
.only.- General questions, the effect of
which may be to enable the Jury to travel
outside S.. 304, 1. P. C,, should be-avoided.

We are of opinion that in the present case
the questioning after the record of the ver-
dict under S. 304, I. P. C. was not pro-
per, and that the ' second verdict
under S. 302, I. P. C.  therefore, was
mot * one on which "a - conviction

_could be based. We have also reasons
to suspect that the Jury had not applied
théir mind in understanding the law to be

applied, and for that reason too their ver-
dicts are not such as can be relied on.

Amongst the cases which the learned
Deputy Legal Remembrancer has referred

. to in support of the procedure adopted by -
" the iearned Judge the one that has a resem-

blance to the present case is the case of
King-Emperor v. Nga Tin Gyi, (1). In
that case i a High Court Sessions trial for
murder the Jury at first brought in a ver-
dict of *"culpable homicide net amounting
to murder,” the Judge then put questions
to the Jury to ascertain what degree of
that offence they intended and their answer
revealed the fact that they had not under-
stood the law on the subject, the Judge
then explained the law to them over again
and ultimately they brought én a verdict of
guilty of murder. On a Reference under
the Letters Patent it was held that the ver-
dict of murder was proper and could be
accepted. One main point of difference
between that case and’ the present case is
that in that case it was held that the ques-
tions that were put were such as could pro-
perly be asked.

In our judgment the verdict of the Jury
on which the prisoner’s conviction is
founded cannot be acted upon. We accord-
ingly, without expressing any opinion on
the merits of the case, set aside the verdict

and order that the prisoner be tried again

Appeal allowed.

(1) 4 Rang 488 : A. 1. R. 1927 Rang 68 ; 99 I1.C.
1013 (F. B.).

A. L. R 1934 Cal. 52.
Appellate Civil,
Nos. 1152 to 1167 of 1932. (Decided on

o 28-4-33) o
Guha and Bartley, JJ. ®

SANATKUMAR MUKHER]JI ... Appellan;
. versus
NARAYANCHANDRA .
GHOSH ... Respondent,

Bengal Tenancy Act, (VIII of 1885) Ss. 3 &
50 (2)—statutory presumption of tenancy at
a fixed rent on proof of payment of rent ata

_uniform rate for 20 years before suit arises

even in cases of tenancy in estates perman-
ently settled after 1793.

There is nothing in S. 50 of the Bengal Tenancy
Act to show that the tenancy in question must be
sitnate within an estate which was permanent-
ly settled at the time of the Permanent Settle-
ment of 1793. The fact of the estate within which
the tenancies in question are situate, having been
permanently settled in 1805 does not' make any
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difference and ‘ the statutory presumption under
S, 50 (2) on proof of payment of rent for
20 years at a uniform rate before the institution
of suit arises in favour of the tenants. 4 C. W. N.
513 followed. - [P. 54, C. 1]

Appeals against the decrees of Special
Judge of 24 Parganas.

Appellants :—by Amarendranath Basu
and Rupendrakumar Mitra.

Respondents .—by Nasnm Ali and Forhad
Al :

JUDGMENT.

These appeals are by the defen-
dant landlord in suits instituted by
the plaintiffis ‘tenants under the pro-
visions of section 106 of the Bengal
Tenancy Act, for correction of entries
regarding the status of the tenantsas finally
published. These tenants had been recorded
as rdiyats with occupancy rights, and the
case made before the settlement officer in
their plaints, filed under Section 106 of the
Bengal Tenancy Act, was that they were
rdiyats at fixed rates, The claim so made
in the suits by the plaintiffs tenants was
resisted by the defendant landlord, and the
question in controversy was whether the
plaintiffe tenants were rdiyats at fixed rates
or rd’yats with occupancy rights. It may
be stated, at the very outset, that, for the
purpose of these appeals, regard bemg had
to the judgments of the courts below, it
may be taken to be established that the
jamd-wasilbdkis, filed by the defendant
landlord, in the suits on which he based his
case that the tenants had merely rights of
occupancy and that they were not rdiyats
at fixed rates, related to ' the mouzd in
which the tenancies forming the subject-
matter of the suits under Section 106 of the
Bengal Tenancy Act were situate, although
it is apparent that the decision arrived at
by the courts below in this behalf is, to

say the least, inconclusive in its nature, -

The courts below found, on the materials
placed before them by the tenants and by
the landlord, that the defendant landlord
had not succeeded in rebutting the presump-
tion arising in favour of the plaintiffs’
tenants, under Section 50 (2) of the Bengal
Tenancy Act. It was held that the
tenancies in question were all rdiyatis held

at fixed rates. The Assistant Settlement-

Officer,” who dealt with the cases in the
first instance, came to the definite conclusion
that the plaintiffs had succeeded in estab-
lishing their cases. Their status as recorded

in the finally published - Record-of-rights

. seemed to be incorrect and that they should

be recorded as rdiyats at fixed rates. The
plaintiffs’ suits were, accordingly, decreed.
The learned Special Judge, on appeal, has
affirmed the decision arrived at by the-
Assistant  Settlement Officer. He has
come to the definite conclusion that the
presumption, arising out of the 20 years’
payment of the same rent, was entirely un-
rebutted and, in that view of the case, held
that the plaintiffs’ tenants, in the suits
under Section 106 of the Bengal Tenancy
Act had made out their case before the court,
and, agreeing with the decision arrived at-
by the Assistant Settlement Officer, dis-
missed the appeals by the landlord defen-
dant in the suits.

Lo

In this appeal by the landlord, the first
point raised relates to this that the court of
appeal below ought to have held that the
term ‘‘Permanent  Settlement” men-
tioned in S. 50 of the Bengal Tenancy
Act, meant the ** Permanent Settle-
ment of 1793”., So far as the question
is concerned, it 'is not very clear to us
that the Special Judge, in the. court
of appeal below, has held anything to the

‘contrary. The learned Judge . has referred

to the definition of . ‘ Permanent Se‘tle-
ment " contained in the Bengal Tenancy
Act, and has not said anything in his judg-
ment, which can lead to the supposition
that the Permanent Settlement, mentioned
in S. 50 of the Bengal Tenancy Act, was
taken by him to ‘be anything but the Per-
manent Settlement of the year 1793. .In
our judgment, there is no substance in the
first contention urged in support of these
appeals.

In the next place, it has been urged be-
fore us that the court of appeal .below,
having found that the tenancies in question
came into existence after 1210 B. S. (18u5)
and that none of them were in existence at
the time of the Permanent Settlement of
1793, ought. to have held that the presump-
tion of fixity of rent under Section 50 of the
Bengal Tenancy Act, by reason of the pay-
ment of the same rent for the 20 years,
had in law been rebutted. The cleag im-
plication of the contention thus raised in
support of the appeals, is that S. 50 appli-

~ ed only to tenancies forming partof an

estate permanenlly settled by the Perma-
nent Settlemeat of the year 1793. As
observed by Maclean, C. ], in the case.of

N



: © A.LR.1934
54 . JAFAR ALl v. JaMES Finvay & Co., LTD. A.L.R

Ve h . t be aﬁ rm-
1 amasha B‘bl v AS t h B ﬂga] nan y ct, us
3 uy Q e € l e c A t m 1

ingly, fail, and
icti - The appeals, accordingly,

i ng the opera- - ed. The : y, fatl, and
e 20 reaS?}l rfo'rt;:;n;:; io words in  are dlsrr}x)ls.sed wl;;h eo(:ioisttls&lclmc:hese ol e
tiom of the e sects i uld ing fee being allowed o

the section which tri‘zgon We assess the hearing fee at three g'
S. 50 of the jnatify such a  res . ,

B.T. Act Nor is there any reason for mohurs. Aopeal dismissed
incorporating such words. As has further
been observed by Banerjee, J., in the case

. . . S- 50 ' .
red to above, there 1s_nothmg in )
:zf:{\:w that the tenancy in questlon must A L R. 1934 Cal. 54.
be situate with an estate which was per A Criminal.
manently settled at the time _of the _Pergnz' Revisional 3 o
B e o ?\eﬁnefhmt Sectt!lgl per-  No. 446 of 1933. (Decided on 3;a -J .
t, that is, i .
' ::n?:?gglt’tl;:;zﬁyof C1793. The fact of C. C. Ghose, A. C. J. and Mali

ies | ttioners
the estate within which .the tenancies m_ JAFAR ALT and others ... Pett ; ‘
question are situate having bt_aen permar versis
nently sdttled in 1805 and not in the yea

1755, dos ol e ny rnce TS s JOSTIC ,
suder ts respondents, LAY “ .
our judgment, the tena_m o 1923)
* these appeals, were entitled to/he el o ppexcyn Shippinn Act (XK1 of 1973
tion under S. S. 63—dismissal ol ap —whether com-
gle p;ﬁ;;gr:cy Act. The statutory pre-  of the Metc}mngSg‘ggmgcpr‘::tp.wci—(;iminal
S:f?‘gpmm as mentioned there, ‘arose In  petent, ¥A ?\?rof 1898), S. 203, '
. ! ent of rent at - L. Act o t apol
the“. ffavourl;)‘?eﬂfg: 020(; ;’;al;:yge’fore the insti- The Code of Criminal Procedure does not apply
a uniform

(‘"10“ ()i 11]3 toan 2 Jicati 1 he ndian
PP ication filed under S. 63 Of t 1
su‘ts, and the ptesumptlon i . }

. s ismiss th
‘the same’ nature and character, as if <=5 Presidency Magistrate cannot dismiss the
was of the t of the tenancies had not .o under S. 203 of Cr. P.C.
in respect o ;
g:e:nr ngta;téég fr;om the time of the Perma- *, Criminal Revision against the Or(‘let;: a?f
nent Settlement of the year 1793. This the Chiet Presidency ‘Magistrate of
jon has not been rebutted, as
presumption has € below. It . cutta. } - q
found by the court of appeal below. It . Petitioners :—by Khitish  Chandra
may be mentioned thaé wetﬁpd t];;(;ﬂ:ansi ‘o‘; Chakravarty and Panchanan Ghosal.
the decision of this Court in by Suresh Chandra Taluk-
. Radhika Mohon Roy Respondent -—by du )
?{;m:: wnlfi‘z:’;d:éli:nce was placed on be- . . 4
haff of the appellants, which expr;ssll)y . ENT
militates against the view ]ex?"etssz cas‘é . JUDGM .
clean, C. J. and Banerjee, }., 10 . the Order of the
of Tomasha P v doalosk D (0w e of piion tht te Orer o e
i ich we ar Magistrate m ; visi f the
referred to above, with whic - der any provisions o
A . to be further laint was not under o
entire agreement. 1t i d he & f the Code of Crimina
. ents of the Penal Code or © .
noticed that, from the judgm Jaint, such as it was,
3 e clear that te. The comp s A
courts helow,  appeare toﬁ nt in the Procedu that the word *complaint,” can
the defendant landlord,] z:lp‘:e abring any ass;,] T‘ﬁg be applied to 'the application
failed to . rightfully . he Magis-
appeals before us, s 1d- dis- Petitioners before the
; ; t which conld'dis- 14, by the Peti e i the
materials before the cour , t der the provisions @
tenants respondents te, was under
prove the fact ctil:;ti;hguestion at a uniform 310 T ehinping Act of 1923. 1t had to
i : H i CcO!
r:te from the time When‘theyfc:}l,?ec‘ans? be en'q.uned oxfnttc;‘ emA?:(t: o it cannot be
i e * provisions ( 4 1t been
existence, In the above view be- PTOVY in the way in which it has
. . t by the courts be dismissed in the way m S. 203
the conclusion arrived at by the, tion rovisions of the S. 203,
i tenancies in questi done under the p n ted at
low, holding that the by the tion is not attracte
) . fixed rates by . P. C.‘ that Se? : -
e o aint '}f‘felg a:he suits under S.106 - gﬁ to the application or the disposal ‘h::‘ﬁl
tenants plaintiisin §. In that view of the matter, the case A
‘ go back in order.that! the Magistrate may

’ W. N. 513.
1) S Cat 135: 27, C.W. . 647: 67 1. C. 294

. to quit, and whether it s

“ed before that time. A com
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. enquire into the matter himself under the

provisions of the Merchant Shipping Act
and pass such orders as he may be advised

Case remanded.

Tt A. L.R. 1934 Cal. 55. (F.B.)
Appellate .~ Civil,
No. 47 of 1932." (Decided on 13-3-33))
Rankin, C.J., Pearson and Mukerfi, JJ.

JEEBANKRISHNA CHAKRA-

BARTI . oo Appellant
verszgs '
ABDUL KADER CHAUp- - , ‘
DHURY .-« Respondent.

Bengal Tenancy Act (VIIH of 1885), S. 49
(b)—Amending Act (IV of 1928), S. 48 (c)
Cl. (d)—distinction between the Old Act and
the Amending Act as regards notice to quit
—a notice to quit according to the
old law when the old law was in force is good
even though at the time of ejectment the new
law has come into force.

Where before the end of
namely, 12th April 1928, the
served with a notice to quit, so that he became
liable..under S. 49 of the Bengal Tenancy Act to
be ejected on 13th April 1929, that is on the expiry
of the agricultural year, 1928-29.

the year 1927-1928,
defendant was duly

. Held, that S. 49 of the Bengal Tenancy Act,
governed the case and that the Amending Act (IV
of 1928) which came into operation on the 21st of
Feb. 1929, i.e., about two months before the date,
on which the plaintiff became entitled to evict the *
defendant under’the previous law, did not govern
the case. Under the Amending Act (IV of 1928)
5. 49 of the Old Act was repealed and was re-
placed by a new S. 48, C,, S. 49 of the OId Act did
not prescribe that the notice should be a notice
for any given period. As long as it was a notice

pecified any period or not,

the landlord would be entitled at the end of the
following agricultural year to eject the tenant;
but in no circumstances could the tenant be eject-
plete failure to specify
the period within which the under-raiyat waswe-
quired to quit did not make the notice bad. What
the landlord has to do, under the new Act is to
give one year’s notice expiring at the end of the
agricultural year. It is more than probable that

many notices were given in the course of 1928,
which could not be held to be good notice under -
the new law. But the Amending Act did not
affect the rights of the parties in the present case,

and consequently the notice to quit that was given

according to the old law, when the old law was in

force was good. [P.55,C.2: P. 56, C 1,2]

- Second Appeal from order of Additional
District Judge of Chittagong.

Appellant : by Radhabinode Pal and
Narendrakumar Das. .

Respondent: by Gopendranath 'Das.

JUDGMENT.

Rankin, C. J.—In this case the learned
Judges of a Division Bench' hearing the
appeal have differed .in opinion upon a
question of law, which has been stated and

referred to us under clause 36 of the Letters
Patent.

The suit was a suit for ejectment and
for certain other reliefs, with which we
are not now concerned. It was found by
the trial court that the plaintiff was- g’
rdiyat and that, though he had purported
to grant ‘a permanent interest to the defen- )
dant by a registered padttd, this instrument
was, at the date of its execution, invalid by
reason that it offénded against the provision
of S. 85 of the Bengal Tenancy Act, so
that for purposes of ejectment the position
of the defendant was that he was an under-
rdiyat without any written lease; and
that, accordingly, under S. 49, he was liable
to be ejected at the end of the agricultural

- year, provided that, in the previous agri~

cultural year, the plaintiff bad served upon
him a notice to quit.

The facts alleged by the plaintiff and
found by the trial court 10 have been
proved are: that, before the end of the
agricultural year 1927.2s, namely, on the
12th of April, 1928, the defendant was

duly served with a notice to

Facts, ‘quit, so that he became

liable under S. 49 to be ejected
on the 13th of April, 1929, that it to say,

on the expiry of the agricultural year,
1928-29.

The foregoing references - to the Bengal:
Tenancy Act refer to that Act, as it stood
before it was amended by Bengal Act IV of
1928, which came into operation on the
21st of February, 1929, about two months
before the date, on which the plaintiff be-
came entitled to evict the defendant under

) the previous law. By the
ﬁae?‘i;zgf Amending Act,S, 49, together
1928, with certain other provisions -
governing the ejectment of
under-rdsyats, was repealed and was replac-
ed by a new Section viz., Section. 48 C. In
lieu'of the provisions that an under—rdiyat
shall not be liable to be ejected by his land-
lord when holding otherwise than under a
written lease except' at the end of the
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agricultural year next following the year,
s

in which notice to quit is served u i

! § pon him
by hxs_ landlord, the provision under the
amending Act is that an under-rdiyas
shall, subject to the provisions of this Act

be liable to ejectment on the ground that .

the tenancy has been terminated i
landlord by one year’s notice expirti)ggh:t
‘the end of the agricultural year, when he
holds the land otherwise than under a writ-
ten lease, provided that an under-rdiyat
shall not be liable to be ejected on this
ground, if he has been admitted in a docu-
ment by the landlord to have a permanent
and heri‘table right to his land or been in
possession of his land for a continuous

. period of 12 years or has a homestead
thereon. Moreover, under the new Act, he
cannot be ejected, even if he does not come
within the terms of this proviso, unless the
landlord satisfies the court that he requires
the 'land for his own homestead or for
cglt:vat}on by himself or by members of
his far'nlly, or by hired servants, or with
the aid of partners. The amending Act
does not contain any provision giving to it
retrospective effect,

‘Ir'l the trial court, the case was treated as
arising under the old law ‘and on the
assumption that the new Act did not affect
it. The lower Appellate Court held that the
case must be governed by the provisions of
the new Act and remanded it to the trial
court to be dealt with thereunder. In this
Court Mr, Justice Mitter has taken the view
that the new Act does not apply to the
case. Mr. Justice M. C. Ghose, is of opi-
nion, that the new Act does apply to the
case. This is the question for our decision.

Now it will be noticed that clause (d) of
the new Section 48 C is expressed some-

: whag differently from clause (b) of the old
Section 49. Section 49 did not prescribe
tl}at the notice should be a notice for any
given period ; as long as it was a notice to-
quit, and whether it specified any period or
not, the landlord would be entitled at the
efld of the following agricultural year to
eject the tenant, but, in no circumstances
c‘ould ‘the tenant be ejected - before - that. -
time. A complete failure to specify the
perind, within which the under-rdiyat was
required to quit, did not make the notice
bad : Mokendra Nath Sarkar v. Biswa-
nath Haldar (1), Naharullah Patwariv.

(1) 29 Cal. 231; 6 C. W. N. 183.

Madan Gazi (), Dwarka Nath Santra V
Rani Dassi (3), Harifullah

Difference Y e .
between old Gani v. Binode Behary
and new Mandal (4), Purna Chandra

Law. Dasv. Ali Mahammad (5)

> _and Chandi Charan Nath
v. Samla Bibi (5). It seems to me that
the new Act cannot safely be interpreted in
the same way. What the landlord has now
to giveis one year’s notice expiring at the
end of the agricultural year. It is'more
tl}an probable that many notices were
given in the course of 1923, ' which would
not be held to be good notice under the new
law.. The clause having been redrafted. I
do not think that, in the absence of ;m
express provision, we can hold that, after

February, 1929, no under-rdiyat is to be

ejected on the ground of notice i
‘unless he has had the notice, which ttgeq:c:?v
—Act_ requires. If the new provision as to
nothe had been exactly the same as the
old, it may well be that a different view
could be taken, it may well be also that
the case gf. a written lease for a definite
term expiring after the commencement of
the new Act, that is the case contemplated
by the old Section 49,-Clause (a) and new
Sec.txon 48 C, Clause (c) will require to be
decided upon other lines. On this point
I desire to say that, when that questiori
‘comes up for decision, I am not, as at pre-
Case govern. sent advised, prepared to say
ed by oid Law tbat' the reasoning of Mr.
' Justice Mitter in the present.
case will conclude the matter. I am of
opinlon, however, that, in the case before
us, whatever be the form of the notice
which was actually given by the plaintiff
to the defendant, the amending Act does
pot affect the rights of the parties and I
wo_uld, therefore, agree with Mr. Justice
Ml}ter in his conclusion and in the oMer *
which he proposes to make. I propose
that the costs of the hearing before us be

made in the appeal. Hearing fee th
made in , g fee three gold

Pearson, J.—1I agree.
Mukergi, J.—1 agree. .

Appeal allowed,

(2) 1C. W. N. 133,

§3§ 28 Cal. 308.

4) 17 C. W. N.932: 19 1. C. 557
(5) 37 C. L. J. 548 : 70 1. C. 999,

6 : '
2554.) 22C. W. N. 179 28 C/L:J.91: 44 1 C.
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Appellate _ Civil.
Nos. 1683 to 1889 of 1931, (Decided on
24-8-33.)

Guha and Bartley, JJ.

HABIBULLA GAZ{ Appellant
o versus
ANNADA CHARAN KAJARI
and others ) ... Respondents.

Decree—execution—suit for rent against
mutwalli as registered tenant—description as
mutwalli omitted in plaint—whether decrees
passed against defendant and sale in execu-
tion a nullity—Bengal Tenancy Act.

Where a decree was obtained in a.rent suit
against a mutwalli, as the registered tenant of a
permanent tenure and sale held in execution,

Heta, that the mutwall: fully represented the
tenancy so far as the landlords were concerned
and the omission to describe him as mutwalli
did not render the decree passed against him or
the sale in execution thereof a nullity.

[p. 57, C. 2.}

Second appeals against the decrees of
the Subordinate Judge of Khulna. .

Appellant:——by Nasim Ali and Radhika-
ranjan Guha.

'Respondents :—by Brojolal Chakravarti,
Paunchanan Ghosal and Mukunda Behari

Mullick. :
, JUDGMENT.

The plaintiffs in the suits out of which
these appeals have arisen, prayed for khas
possession of the lands in suits, on decla-
ration of their title to the same. Halves of
the lands cover the subject-matter of the
guit in which Second Appeals Nos. 1884,
1885 and 1887 have arisen, while the
other halvey were covered by suits giving
rise to second appeals Nos. 1883, 1886
and 1888. The claims made by the
plaintiffs in the suits were resisted by
the contesting defendants, whose case
was that the plaintiffs were not entitled
to get khas possession of the lands in
guit.  According to the
defendants the decrees in

execution of which the lands in suit

were purchased by the plaintiffs were
pot rent decrees, and the sales held
" in execution of those decrees were not
tent sales, and did not pass the tenures
to which the lands in suit appertained.

The defendants further contended thab

they had protected interests in the lands

in suit, and their interests were not
affected by the sale of the tenures.
1934 Cal,—8-9 -

Facts,
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The Court of first instance dismissed
the suits giving rise to Second Appeals
Nos. 1884, 1885 and 1889 on the ground
that regard being bad to the proceedings
in execution of rent decrees obtained
against Mafizuddin in which there was

an amendment of the decree
aR:,m tde‘“ete sought to .be executed, the
Wga.lll?:lotnélels- amendment  having been
cribed as ultra vires, it rendered the
such. ~ gale in execution of the

decree a nullity. There
was, therefore, no sale under the law, in
which the plaintiffs could be said to have
purchased the lands in suit. The decision -
come to by the trial Court was- reversed
on appeal, and the learned Subordinate
Judge in the Court of Appeal below held .
on the materials before him, that the
amendment made  at the instance of
Mofijuddi against whom the decree for
rent was obtained, had not the effect of
making the sale in execution of the
decree a nullity. On the merits of the
case, the Court of Appsal below, came to
the conclusion on evidence before it, thab
tho defendants had not established that
they had protected interests in the lands
in suit, and passed decrees for khas pos-
session against the contesting defendants.

The position which is clear . from the
judgments of the Courts below is that
rent decrees were passed against Mofi-
juddi, the registered tenant in respect of
a permanent tenure ; and this Mofijuddi
who was the Mutwalli of a Wak{ estate
created by his father, fully represented the
tenaney in question, go-far as the land-

- lords were concerned. Mofijuddi was sued

as the tenant responsible for payment of
rent due in respect of the tenancy which
according to the case of the contesting
defendants appertained to the Wakf estates
of which Mofijuddi was the Mutwalli. If
the tenancy was represented by Mofi-
juddi, as it was the case, upon the findings
arrived at by the Court of Appeal below,
the tepancy passed at the sale held in
execution of the decrees for rent payable
by Mofijuddi in respect of the same. The
fact that Mofijuddi was not described as
the Mutwalli, was of no consequence 866-
ing that the tenaney was completely
represented by Mofijuddi. The position
created by Mofijuddi's own acts, he
having been anxious to have the decree
for rent executed against him as the
Mutwalli, could not change the nature of
the rent decree passed against him repre-
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genting the tenancy. In the above view
of the cases, the suits in which Second
Appeals Nos. 1884, 1885 and 1887, and
the other suils giving rise to Second
Appeals Nos, 1883, 1886 and 1888 stand.
on the same footing. The decrees for
rent obtained by the landlords against
Mofijuddi, without the addition of the
description Mutwalli, were effective
rent decrees, and the sales held in
pursuance of those decrees were sales
in execution of rent decrees as contem-
plated by the Bengal Tenancy Act. The
sales held, passed the interest of the
contesting defendants, unless it was in
the nature of protected interest which
could not be avoided by purchasers in
the position of the plaintiffs in the diffe-
rent suits in which these appeals have

arisen. So far as the nature of ths

interest of the contesting defendants was
concerned the Court of Appeal below has
on a review of the materials on the
record came to the conclusion on facts
that the contesting defendants in the
suit had failed to establish their case
before the Court that they had any
interest which could be called protected
interest under the law, in any portion of
the lands in suif, excepting so much of
the C. S. plot No. 1707 as is covered by
P. S. plot No.104. The above exception
relates to the lands in suit in which
Second Appeals Nos. 1885 and 1886 have
arisen, .

The conclusion based on findings of
fact arrived at by the Court of Appeal
below, could not be challenged ; but it
was argued in support of Second Appeals
Nos. 1884, 1835 and 1887, that the
lower appellate Court having reversed
the decision of the trial Court on a preli-
mimary point, should have sent the case
back to the Court of firat instance for
decision on the merits. In view of the
connection of the different suits before
the Court with each other, and .regard
being also had to the positiod that the

evidence ou the record was complete in |

regard to all the cases, no useful purpose

could have beeu served by directing a .
remand ; and we are convinced that the °

procedure adopted by. the Court of
appeal below was the correct procedure,
regard being had to the facts and cir-
cumstances of the cases before us. The

_conclusions arrived at by the Court of

appeal below on the evidence before it,

A.L.R. 1934

appear to us fo be unimpeachable in
second appeal.

A point was raised in support of Second
Appeals Nos. 1884, 1885 and 1887, that
thdre was no justification .for the Courb
below -in the matter of reception of
additional evidence at the appellate stage.
It appears that records in execution pro-
ceedings were before the Court, and
parts of those records were admitted in
evidence' and marked as exhibits by the
lower appellate Court. All this was done
with a view to ascertaining the real
position so far as the so-called amend-
ment of the deecree for rent pasged
against Mofijuddi in which he was not
described as the Mutwalli. In view of
the decision arrived at by us on the
question of the representation of the
tenancy in question by Mofijuddi as
indicated above, we do not attach any

importance to the state of things show- -

ing clearly that it was at Mofijuddi’s
instance that the amendment of the
desecription was made by the Court exe-
cuting the decree for rent. In our
judgment, the reception of additional
evidence of the nature mentioned above,
did not vitiate the decision of the lower
Court in any way, and we are not also of
opinion that the - additional evidence
referred to by the Court below could
affect the right decision of the question
of representation of the tenancy in ques-
tion. - The result of the coneclusions
arrived at by us, on the question raised
in support of the appeals is that the
appeals fail, and are dismissed with costs

to the plaintiff-respondents, The hear-’

ing-fee is assessed at one gold mohur in
each of the six appeals.

This appeal has arisen out of a sd® for
S. A. 1880, renb, in which the question
L in controversy between the
parties concerned, was, whether the rela-

tion of landlord and tenant existed as -

between the plaintiffs and the defendants
in the suit.

The question so raised was dependent
on the decision of the question of title
to the lands in respect of which
rent was claimed as raised in the

suits out of which Second Appeals -
‘1883 to .1888 of 1931, arose. In

view of our decision in those appeals,

and regard being had to the concurrent '

findings of fact arrived at by the Courts
below against the plaintiffs-appellants to

~ .
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-this Court, this appeal must be dismissed ; Cr. P.C. was set aside in appeal and the plain-
and direch rdingl tiff was discharged as there was no complaint
and we direct accordingly. on whichgthe Magistrate could proceed,

There 18 no order as to costs in this Held, that the proceedings must be deemed
-appeal. to have terminated in favour of the plaintiff
e and the situation was simply analogous to that

- Appeals dismissed. arising where the complaint fails by reason of

some technical defect, or where the Magistrate
himself refuses to proceed with the prosecution.

[P. 62, C. 1)

, A. L R. 1934 Cal 359.
«Original . . Civil.
No.-1932 of 1930.  (Decided on 9-3-33).

Plaintiff :—by Khaitan.
Defendant :—by N. N, Bose.

Ameer Ali, J. i JUDGMENT.
NAGARMULL OHAUDHURI ... Plainiiff In this case there must be a decree for
versus the plaintiff, and I agsess the damages at
JHABARMULL SUREKA Defendant. Re. 3,000. ‘

*(i) Tort—malicious prosecution—civil suit— Paragraph (1) of the plaint reads as
_‘perjury——proceedingsl underts.hmg‘;, Sr, P. ct. follows :(—
“instituted in the civil suit at the instance o o . .
‘the defendant is tantamouat to prosecution ' The defendant, on January 3rd, 1930, mali-
.of the plaintiff—subsequent proceedings in Ciously and without reasonable or probable .
Police Court—arrest of plaintiff—prosecution cause, preferred a charge of perjury against the .
.of plaintif—Criminal P.C. (¥ of 18983), S. 476. plaintiff before this Honourable Court and made
P X the application—copy whereof is filed herewith
Though proceedings under S. 476, Cr. P.C. . and obtained a Rule, copy whereof is filed here-
.are taken in the civil suit, they are criminal  with, 4nd, on the 18th March, 1930, obtained
proceedings and constitate a prosecution for  the order, copy of which is filed herewith, and
the purpose of founding an action for malicious  cansed the plaintiff to be sent for trial on the
prosecution. 11. Q. B. D. 674; 17 C. W.N.  charge referred to in the said order of the 18th
554.557; 19 C. W. N. 935; 49 Cal. 1035; 56  March, 1630, -abovementioned. in the Court of
+Cal. 439, referred to. [P. 60,C.2] the Chief Presidency Magistrate, Calcutta, and
. i te i ursuance of the tobearrested and .imprisoned, and cgused wide
;co‘r’nvéllcgriitt}:;dngfgés.tr%;, lgr.pP‘: (?, issued the publicity to be given to the same in order to
warrant and the warrant was executed, there ijs ~ cause loss and damage to the plaintiff. The
‘no doubt that the proceedings in the Police Plaintiff was keptin custody uantil the plaintiff
-Court constituted a prosecution such as to WAas released oun bail and furmshmg securx't,y to
found an action for malicious prosecution. the exteat of Rs. 500 on the 7th April, 1930.
. 61,C. 1 .
i) Tort—malicious prosecuth[)i Gproceed] Paragraph (2) refers to theappeal from
ort— — - dar YD
;in(gl;) ander S. 476, Cr. P. G and subsequent the order of 18th March, 1930. - Para
-proceedings in the Police Court—prosecution -graph {3) mentions the discharge of fhe
-by a private individual or not. plaintiff as the result of the decision of
So far as proceedings for malicious prosecu- this Court on appeal.

‘tion” are concerned, in a proper case such pro- "The short facts are as follows :—

dings can be regarded as a prosecution by o ; .
f!?: i[rlxglividual notwithslanding that the Judge The plaintiff gave certa_.m ev1dencq on
has granted sanction and notwithstanding that  the 2nd December, 1929, in an exzamina-
the J“dgehhasbs‘g“edb:z??n:é’mrf;?i‘gi’g& l‘;'b:;g tion under S. 36 of the Presidency-towns
sanction has been obtai s 1 ' y
without reasonable and proper cause, and by . ~10301V900y Act, the insolvency being tl'la(t
false evidence, the prosecution which ensues . of one}Khemkara‘ndas Khemka. The plain-
must be regarded as a prosecution by the. - §iff had . previously, as the gomasta of
individual. 142 E.R. 199 ’ef"”ed[f,a'm . 2] Kanhayalal Sureka, the grand-father of
L ~ 7 ™7 the present defendant, verified the plaint
(iif) Tort — malicious prosecution — order - ;.. . cuit in the High Court upon cortain

wnder 8 476 Cr. P.C at the instance of defen- e . . . .
g:nt against plaintiff, subsequently set aside - hundis."The evidence in the proceedings

in appeal—plaintiff discharged—whether pro- ~ in insolvency was connected, in a manner
ceedings have terminated in favour of which need not be discusged, with the
. plaintiff. \ facts mentioned in the plaint. The defen-
Where the plaintiff in pursuance of the order dant applied before this Court, on the
of the first Court under S. 476, Cr. P.'C. was Original Side, on the .';}rd January, 1930,

arrested and kept in custody fcr 24 hours, and > 4
‘subssequemly relrt):a.sed on bail, and where the setting out some of the answers given by

.order passed by original side under S.476, the plaintiff in the examination under

s

e
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8. 36 of the Insolvency Act and setting
oub paragraph 5 of the plaint, to which I
have referred, and pruyed for a rule under
.8. 476 of the Cr. P. C., calling upon the
plaintiff to show cause why a complaint
should not issue against him for perjury.
A rule was issued and the plaintiff filed
an affidavit in opposition, in which,
amang other things, he set out various in-
cidents from which the hostility of the
present defendant to the plaintiff might
be gathered and contended, that no prima

Facte, or any case of perjury could be .

founded upon the materials placed before
the Court.

The Court, on the 18th March, 1930,
made an order, the formal part of which
was, according to the form now in use, to
the following effect:

** That the Court being of the opinion that it
-is expedient in the interests of justice thatan
enquiry shoulo be made upon the offences, etc.,
which appear to have been committed by the
said Nagarmull Chaudhuri, etc., this Court doth
hereby record a finding to that eﬂect and doth
hereby order that a complaint in respect thereof
be made in writing sxgned by the Hon'ble
Mr. Justice Lort- Wllllams

I imagine that a oomplaint was drawn
up and signed by the Judge and forward-
ed to the Police Court. In some cases,
T believe, that the original order is used
as a complaint. In my view, it makes
po difference.

The police Magistrate, on réceipt of
the order or a complaint in pursuance of
the order, took action and issued a
warrant for the arrest of the plaintiff.
This appears from the written statement.
How a warrant came to be issued in this
case does not appear, but it is in evidence
that the defendant accompanied the police
officers and, in fact, identified the plain-
tiff and gave him in charge,

In this connection, I enquired whether
Mr. Khaitan, who appears for the plain-
tiff, desired to take the alternative line
of ''false imprisonment ' and pointed
out that, although the fact was stated,

such a cause of action should be separate- -

ly pleaded. Moreover, the conmse state~ _
ment describes the suit as one for “wrong-
ful and malicious prosecution.” In the
result, Mr. Khaitan, although he desired *
not specifically to abandon any cause of
action which might appear in this plaint,
proceeded before me on the basis of mali-
cious prosecution.

The issues which normally arise ina.
case of malicious prosecution are as-
follows:

1. Was the pIa,mtlff prosecufed ?

9. Was the plaintiff prosecuted by the-
defendant ?

3. Did the proceedings come to-
a conclusion and to a conclusion in favour
of the plaintiff ?

4. Had the defendant reasonable and:
probable cause ?

5 Was the defendant actuated by

" malice ? . -

If any of these elements are absent, the-
suit fails.

Mr. N. N. Bose, who appeared for the-
defendant, raised one issue only and that:
by way of demurrer, namely, * Does the-
plaint disclose a cause of action ?” He did-
not desire to contest the case on the other:
issues.

It soon became apparent that Mr.
Bose, under the one issue raised by him,
really desired to argue the first three
issues above indicated, i.e,,—

1. that the plaintiff was not prose—
cuted ;. . -

2. that the ‘defendant was not the-
prosecubor ;

3. that the proceedings did nof-
terminate in an acguittal. )

I allowed this course.
(1) Was THE PLAINTIFF PROSECUTED 2

On the first point, Mr. Khaitan con--
tended that there was a prosecution in
two places, first in the High Court and
secondly in the police Court. -

With regard to the High Court, it is-
clear that there were proceedings under
o N S. 476 of the Cr. P. C. Tt
roceeding  ig true that these proceed--
‘é’:df,rg‘ ?Z% ings were in a Civil Court.
civil » suit Mr.Khaitan contended that
amount to motwithstanding this, they
prosecution. gre criminal proceedings,
and, though not a prosecu-

tion within the striet language of the-
Cr. P. C., they can yet constitute a

prosecution for the purpose of founding.

an . action “for malicious prosecu-
tion.” He has referred me to
the following cases which I give in
order of date:.  The old. English case:

.

iCalcutta

wauartz Hill Qold Mining Company v.

:Byre (1), C H. Crowdy v. L. O. Reilly (2),
Bishun Persad Narain Singh v. Phulman
Singh (3), Narendra Nath De v. Jyotish

«Chandra Pal.(4), Rabindra Nath Das v.

Jogendra Nath Deb (5).

I notice that in Nagendra Nath Bay v.
‘Basanta. Das Bairagya (6); Mr. Justice
Mukerji, without differing from the
-parlier decisions, was not prepared,
withoub further consideration, to endorse
the view theroin expressed, namely, that
‘proceedings of the nature in question can
‘found av action. I propose to follow them
-and to hold that the .proceedings before
Mr. Justice Lort-Williams in this Court
-constitute a ‘prosecution” in the sense
indicated.

As to the proceedings in the police
Court, Mr. Bose was inclined to contend
that, until further steps were taken, they
-could not be considered to be a prose-
-cution, but in poiat of fact  his
argument on this point became lost
in his argument on the next issue,
4. ¢., that the defendant was not the
prosecutor.

Me. Khaitan cited Bishun Persad
Narain Singh v. Phulman Singh (3), Musa
Yakub Mody v. Manilal

, Proceedings Ajitrar (7). In my view,
‘in  police gfter the Magistrate issued
‘Courtinpur- 4o wayrant was executed,

f S
i?,‘,?,‘;faim ° there is no (?oubt that the
under S 476, proceedings in the police
‘Cr. P. C. Court oonstituted a pro-

gsecution such as to found
an action for malicious prosecution (see
Clerk & Lindssll on Torts, 532, 583, etc.)
I must not be taken to hold that these
proceedings might not equally be con-
-sidered a prosecution before the issue or
-execution of the warrant, It is nobin
:bhis case necessary to decide.

(2) WAS THE DEFENDANT THE PRO-
‘SECUTOR ? ™ - C

As regards the High Court proceedings,
:there is no question. As regards the

(1) (1883) 11 Q. B. D. 674.

(2) 17 C. W. N. 554,557: 17 C, L.J 105:
18 . C. 737.

(3) 19C. W.N.935:20C. L. J. 518 : 27 L. C.
449,

(4) 49Cal. 2035: 27 C. W.N. 385: 67 L, C,
705

(5) 56 Cal, 432: 114 1. C. 796.

/(6) 57 Cal. 25, 35: 125 1. C. 667.

«7) 29 Bom, 368: 7 Bom. L. R, 20,

NAGARMULL CHAUDHURI . JHABARMULL SUREKA . 61

pohce Court proceedings, the matter
is more difficult. In this connection,
Mr. Khaitan has cited the rulings of the
Judicial Committee in Gaya Prasad v.
Bhagat Singh(8) and in Balbhaddar.Singh

v.Badri Sah (9) also in Gaginens Venkatap-
payya v. Yerramneni Ramakrishnamma
(10). Mr. Bose relies upon De Rozario v.
Gulab Chand Anundjee (11) and Golap
Jan v. Bholanath Khettry (12), both on

- the first issue that there was no prosecu-

tion and also read with the S. 476 for
the argument that abt any rate, since the
change in procedure which took place
in 1923, the proceedings after the Civil
Court has sanctioned the prosecution
cannot be regarded as s prosecution by
a private individual..

In my opinion, so far as proceedings
: . for malicious prosecution
bl;rosei‘;fiti':{f are concerned, in a proper
dual or not,  Case such proceedings can.
be regarded as a prosecution
by the individual, notwithstanding that
the Judge has granted sanction and not-
withstanding that the Judge has signed
the complaint. I hold thab, in case
where sanction has been obtained by
the defendant maliciously and with-
out reasonable and proper cause and by
false evidence, the prosecution which
ensues is t0 be regarded as a prosecution
by the individual.

In this connection I consider portions

“of the judgment in Fitzjohn v. Mac-

Einder (13) to be very much in point.

There 4, a party to a suit in a Civil
Court, gave evidence, suggesting that his
opponent B had committed perjury. The
Judge believed 4 and ordered 4 to enter
into a recognisance to prosecute B for
perjury (this being the practice cbtaining
under the relevant statute), B was tried
and acquitted. B brought an action for
malicious prosecution against 4. 4’s
defence was basoed upon the contention
that the prosecution was mnot the
prosecution of the party but that of
the Judge. On this point, there was
some ' difference of opinion, but all
agreed that, if the original Srder for

(8) 35 1. A. 189: 30 AN, 525: 12 C, W. N#1017.

(9) 1 Luck, 2153 43 C, L.J. 521 51 M. L. 1.
42: 95 L C. 329(P. C.).

(10) A. L. R. 1932 Mad. 135: 62 M. L J. 107°
135 1. C. 619. ‘

(11) 37 Cal. 358: 6 I. C. 877.

(12) 38 Cal. 880.

(13) (1861) 9 C. B. (N. S.) 505 : 142 E. R, 199.
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prosecution is obfained by the false
evidence or fraud of the party, with the
intention that a prosecution should
follow, then the prosecution is to be
regarded as that of the party. I find,
therefore, that the prosecution not only
in the High Court, but in. the police
Court, was by the defendant.

(3). DID THE PROCEREDINGS COME
TO A CONCLUSION IN THE
PLAINTIFF'S FAVOUR ?

The plaintifil was arrested and kept in
) custody for 24 hours and
Coﬁgfz’;ﬁti then released on bail. After
zoide Ordlerg his release, the Courb, on
S. 476, cr. appeal, sebt aside the order
P. C.—pro- of the Court on the Original
f;l?ieg?egs teifr; Side. Tlllerefore, there gvag
e no complaint upon whie
?alvz:]?' tiff's the Magistrate could pro-
ceed, and the plaintiff was
discharged. It was contended that this
is not a termination of the proceedings in
favour of the plaintiff such as is required
by law. I am not of that view. Inmy
opinion, the situation is analogous to that
arising where the complaint fails by
reason of. some technical defect, or
where the Magistrate himself refuses to
proceed with the prosecution.

These findings dispose of the issue
raised on behalf of the defendant in its
widest possible form.

The plaintiff has given evidence, which
roughly corresponds with the statements
contained in the original affidavit before
this Court. 1 acceptit. I find that the
defendant in this case acted hoth mali-
ciously and without justification or
reasonable and probable cause.

I have already mentioned the damages
which I am prepared to allow. The suit
will be decreed for that sum with costs.

i Sutt decreed.

K. L. R. 193% Cal. 62.
Appellate : * Civil.
No. 252 of 1932, - (Decided on 28-2:33.)

Mitter and M. C. Ghose, JJ.

LALiT MOHAN ROY and
others . ee. Appellants
" wersus ’
" SARAT CHANDRA SAHA ... Respondent

¥ (@) civil P. C, (VY of 12c8), O, 24, r. 22
notice undcr—defendant failing {o appear

.

~—attachment under 0. 21, r. 54—subsequent:
objection as to the executability of the decres-
on the ground of limitation, not permissible—

_ves judicata,

Where a notice was issued to the judgment;

. debtor under O. 21, r. 22 to show cause why
- execution should not issue and the notice was

served on him, and on his failing to appear an
order directing attachment under O. 21, r. 54
was passed.

Held, that as the order was passéd directing:
attachment after service of notice on the judg-
ment-debtor and as he could have appealed’
against the said order under S. 47, it was final:
and it was not open to him at a subsequent stage-
when a notice was issued to him under O. 21,.
1. 66 for the settlement of proclamation, to object
to the execution of the decree on the ground that
it is barred by limitation. 8 Cal. 51(P. C.): 48-
1. A. 45 followed; 28 Cal. 122: 40 M. 1016.
distinguished. {p. 63, C. 2.; P.56, C. 2.]

(ii) Res judicata—execution proceedings—
party given an opportunity to raise objection,.
not availing himself of it—barred.

Parties should not be allowed to agitate the-
same question after it was once decided and this-
principle also applies where the parties having
notice had opportunity to object to the decision
but did not avail themselves of it.

{P. 65, C. LI

Appeal against the order of the District.
Judge, Mymensingh.

Appellant .—by Paresh Lal Shome.
Respondent :—by Prafulla Kamal Das:

-JUDGMENT.

Mitter, J.—The question raised by this-
appeal relates to the finality or otherwise-
of certain objections made in the. course:
of exccution. It is necessary to state-
the facts of the case in order to appreciate
the contenfion raised by
the appellants. It appears-
that a suit for dissolution of partnership-
was pending in the-Court of the Subordi-
nate Judge (second Court) of My#en-
singh and a receiver was appointed in.
that suit. The receiver obtained a-
decree against -the present respondent

Facts.

Sarat Chandra Saha in January, 1921, .

for debts due to their firm in respect of

which the dissolution proceedings have -

been started. The receiver made several:
attempts to have the decree satisfied by
execution. His last application for execu~
tion was filed on the 7th July, 1926 and:
was dismissed on the 3rd September, the:
same year. On the 2nd April, 1929, this:
decree which is sought to be exe+
cuted” was allotted to the present
respondent. The respondent filed am
application for execution on the 21st

'KL.R. 1935

Calcutta

May, 1930, alleging payment of certain
interest in Sravan 1336 and certain other
subsequent payments in-Pous 1336 and
later. That application for execution was
registered subject to the case of limitation.
The notice under O. 21, r. 22 of the
C. P. C., was ultimately served on the
10th August, 1930, and there is an order
in the order sheet of that date showing
that the nofice wasg served and that the
service was proved. The present appel-
lant did not appear on that date and the
Court directed an attachment under
0. 21, r. 54 of the Code. On ths 3rd of
December, 1930, a further notice was
issued under O. 21, r. 66 of the Code for
settlement of price to be mentioned in
the sale proclamation, and this notice was
served on the 12th Decomber, 1930. On
the 12th December, 1930, the present
appellant appeared and he obtained an
adjournment to enable him to put in his
objection. On the 20th idem the present
appellant filed an objection. He denied
in the objection payments alleged by the
decree-holder and he pleaded limitation.
The Subordinate Judge who dealt with
the matter in the first instance upheld
this objection of the judgment-debtor and
dismissed the execution case on the
ground that it was barred by limitation.

Against this order an appeal was taken
to.the Court of the District Judge of
Mymensingh and the learned District
Judge was of opinion fthat the execution
was in effect time-barred when the
present application for execution was
filed. But he was of opinion that having
regard to the order of the Court, dated
the 92nd August, 1930, directing the issue
of attachment under O. 21, r. 54 of the
Code, it was not open to*the present
appellant to raise the contention ata
gubsequent stage of the execution proceed-
ings that the application was not barred
by the statute of limitation. In this view
he set aside the order of the Subordinate

Judge and directed that furbher proceed-

ings in execution should be allowed.
-Against this order, the judgment-deb-
tors have preferred this appeal aud it has
been contended and very strenuously, on
behalf of the appellants that there has
been no decision oun the question of limi-
tation by the order of the 22nd Augus$,

1930 and that the principle analogous to -

the prinziple of res judicala which has been
applied by the learned District Judge
should not have been applied to the
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present case. In our opinion, this conten-
tion has really nosubstance in it. It has
been decided by their Lordships of the
Judicial Committee so far back asin the
vory well known case of Mungal Persad
Dichit v. Girija Kant Lahirs (1) that
where a decree-holder applies for execu-
tion and the judgment-debtor being entit-
led to and having had an opportunity to
raise a plea of limitation, as in the pre-
sent case, does not do so and an order for
execution by attachment ismade on the
application, the judgment-debtor is pre-
cluded from raising that plea at a sub-

_sequent stage in the said execution pro-

ceedings. It has been sought to dis-
finguish the facts of the present case
from those of Mangal Pershad Dichit’'s
case (1) on the ground that the question
of limitation was not determined in the
present case as it was not raised, the
present appellant not appearing after the
service of notice. It is difficult to dis-
tinguish the facts of Mangal Pershad’s
case (1) from the facts of the present
case for, there, as here, thers was a
service of notice on the judgment-debtor
as to why attachment should nobt issue
and the order for attachment was made
by the Subordinate Judge on the 8th
October, 1874. As I have pointed out,
notice was served on him to show cause
why the decree should not ba executed
againgt him. With reference to this
order their Lordships of the Judicial
Committee observed this:—

‘“The order was made by a Court having
competent jurisdiction to try and determine
whether the decree was barred by limitation.
No appeal was preferred against it; it was
acted upon, and the property sought to be sold
under it was attached, and remained under

attachment until the application for the sale now
under consideration was made.” -

Here also, as in Mangal Pershad's
case (1), the present appellant did not
appear in pursuance of the notice fo
show cause why execution processes and
processes for attachment should not
issue and in his absence the order was
made for issue of attachment and exe-
cution processes on the 3rd December,
1930, when notice under O. 21, r. 66
of the Code was served., The present
appellants came in and took time to file
an objection and the objection was
actually filed on the 20th December, 1930.
It is not, in our opinion,.open to them

(1) 8 I, A, 123 : 8 Cal. 51,
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now to raise it when they did not raise
it when the notice to show cause was
issued on them. Their Lordships of the
Judicial Committee have also considered
in a subsequent case, namely, in the case
of BRaja of Ramnad v. Velusami Tevar (2)
questions similar to the one with which
we are dealing in the present case; and
it is instruetive to quote from their
Lordships’ decision a portion of the
remarks made by their Lordships in the
said case as it is pertinent to the present
controvorsy. Their Lordships said this:—

“In these final proceedings he permitted the
defecdants to raise again the plea that the
above order of December, 1915, did not preclude
the defendants from raising the plea that the
defendants were barred by limitation. Their
Lordship: are of opinion that it was not open
to the learned Judge to admit the plea. The
order of December 13th, 1915, is a positive
order that the present respondent should be
allowed to execute the decree. To that order
the plea of limitation, if pleaded, would accord-
ing to the respondent’s case have been a
complete answer, and therefore it must be 1aken
that a decision was given agains! the respon-
dents on the plea. No appeal was brought
against that order, and therefore it stands as
binding between the parties. Their Lordships
are of opipion that it is not necessary for
them to decide whether or not the plea would
have succeeded. It was not only competent
to the present respondents to bring the
_plea forward on that occasion, but it was
incumbent on them to do so if they pro-
posed to rely on it, and moreover it was in fact
brought forward and decided upon. No appeal
was brought from the order then made, and
therefore it was not competent for the Subor-
dinate Judge to admit the plea on subsequent
proceedings or to consider it in his order of
March 31st, 1917, and the same remark applies
to the judgment of the 1ligh Court on March
7th, 1918, from which this appeal is broaght.”

Applying thess remarks to the facts of
the present case, it is absolutely clear
that it was open o the present appellants
to prefer an appeal against the order
made on the 22nd August, 1930, directing
attachment to issue. ~ That order could
only be sustained by holding that the
Court decided by the plainest implication
- that the decree was still subsisting and
that it was not barred by the statute of

- limitation. That order could not be sus--

tained unless that was the view. which
was taken on the previous oceasion ; and
against such érder there is no doubt that
an appeal woulid lie as between the parties
in the suit, under S. 47 of the Code and
no appeal having been taken at any stage
_prior to the execution, the order passad

(2) 481.A,45: 25C, W, N. 581 : 40 M. L, ],
197 : 59 1. C. 880Q.

A.L.R. 1934

must be taken as - final between the
parties in the matter.

It remains to notice a few cases on
which reliance has been placed on be-
half of "the appellants. The first of
these cases is the case of Bholanath Dass
v._Prafulla Nath Kundu Chowdhery (3).
An examination of that case will show
that although notice was issued to the
judgment-debtors before the decree was
actually transferred to another Court in
consequenca of change of jurisdiction, it
does not appear that hefore the order for
attachment was issued by the second
Court that notice was served again on
the judgment-debtors. Thesecond Court
had, by the transfer of jurisdiction, been
given the power to oxecute the decreo.
But the notice was given by the first
Court. Besides there is another point
of difference and that is this: that the
application for execution was ultimately
dismissed by reason of default and the
judgment-debtors after the aitachment
order had been made by the second
Court, came in and objected to the exe-
cution on the ground that it was barred
by limitation. After several adjourn-
ments principally at the instance of the
decree-holder, when the case came on
for hearing, neither parties had appeared
and the Court refused the applicition for
execution and disallowed the objection of
the judgment-debtors. The facts, there-
fove, are distinetly dissimilar to the {acts
of the'presont case. Another case which
has been relied on is the ease of Subra-
mania Ayyar v. Raj Rajeswara Dorai
alias Muthuramalinga Sethupathi (4). An
examination of that case will show that
the notice which was .issued before the
order of attachment was not a notice to
show cause why execubtion should enot
issuo but was notice to show ciuse why
his heirs should not be brought on the
record as tho legal representatives of the
deceased judgment-debtor for the purpose
of execution and the legal representa-

_tives had no notice that any particular

property of theirs was going to be attach-
ed. On the other hand, there are
observations of Mr. Justice Seshagiri
Ayyar which would support the view
which we are taking. The learned Judge
says this :

‘* At the same time as pointed out by the
Judicial Committee paities should not be allowed

(3) 28 Cal, 122: 5 C. W. N. 80.
(4) 40 Mad. 1016 : 38 I. C. €27.

to agitate the same question after it has been
once decided ; and this dictum of their Lerd-
ships has been extended to cases where the
parties had an opportunity to cbject to the
decision, but did not avail themselves of that
opportunity. One principle seems to be clear,
and that is, that the party who is sought to be
affected by the bar of res judicata should have
notice of the point which is likely to be decided
against him and should have an opportunity of
putting forward his coatentions against such a
-decision."” .

These conditions were fulfilled in the
present case and according to the view
of the learned Judge just referred to the

.objection of the appellants isnot tenable.

The result is that the appeal fails and
must be dismissed with costs. The
hearing-fee is assessed at one gold mohur.

M. C. Ghose, J.—1 agree.
Appeal dismissed.

—_—

A. L. R. 193% Cal. 65.
Appellate Civil.
No. 201 of 1932. (Decided on 28-4-33.)

Mitter and M. C, Ghose, JJ.

Jatinpra KumARr Das ... Appellant
’ Versus
MoOHENDRA CHANDRA

BANMKYA and others ... Respondents,

Limitation Act (IX of 1908), Art. 183, CL (5)
—execution application—proper  Court—
meaing of—decree transferred to another
Céurt for execution—execution application
made to the Court which passed the decree
subsequent to the transfer of the decreec and
before the decree was returned under S. 41,
€. P. C, is not made to proper Court—Civil
P.C (Y of 1:0¢), €s. 39, 41, 0. 21, r. 16.

Where an application for execution was made
to the Court which passed the decree, after the
decree was transferred to another Court for
execution, but it was kept on file and subsequent-
ly registered, after the decree was returned with
certificate of non-satisfaction under S. 41,
C. P. C., to the Court which passed the decree.

Held, that such an application was not an
application for execution in accordance with
law made to the proper Court, within the
‘meaning of Art. 185, Cl. (5) of the Indian Limita-
tion Act and consequently will not save limita-
tion. The mere fact that the Court which
passed the.decree retains jurisdiction for cer-
tain limited purposes such as dealing with
-applications for assignment of decree under
‘0,21, r 16 and applications against the legal
representatives of the judgment-debtor under
‘0. 21, r. 22, does not show that the transferring
‘Court has jurisdiction to entertain application
for execution of decrees after transfer. 39 M.
640 followed ; 35 C. W. N. 77 distinguished.

(P.65, C.2. & P. 66, C.2]

Proper Court in Art. 185, Cl. (5) means the

«Court whose duty it is to execute the decree.
[P. 66, C. 2.]
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Appeal against the order of the Digtrict
Judge of Mymensingh. )

Appellant :—by Ramesh Chandra Sen
for Rajendra Chandra Guha.

‘Respondents :—by Tarapada Mukerji for
Radha Benode Pal.

JUDGMENT.

Mitter, J.—This is an appeal by
the decree-holder from the order of the
District Judge of Mymensingh, dated
the 22nd February, 1932, reversing the
order of the Munsiff of Tangail, dated
the 2nd October, 1931. .

The question of law which falls for
determination in this appeal is whether
the application of the decree-holder, now -
appellant, is barred by the statute of
limitation The learned District Judge
hag answered the question in the affir-
mative. The Munsif. has taken the
contrary view. The question in this
appeal is which viewis right.

The relevant facts are not in dispute
and may be briefly stated. It appears
that the appellant . obtained a dscree
against the vespondent in the Munsiff’'s
Court at Daccy on the 2nd August, 1926.

That decree was transferred

Facts. to the Munsiff's Court ab

Tangail for execution. Hxe-
cution proceedings were started and on
the 29th August, 1927, they were eventu-
ally dismissed by the Tangail Court. On
the 25th January, 1929 the appellanst filed
another application for execution in the
Court of the Munsiflf at Dacca. The
application remained pending in that
Court for somstime. Oa the 20d March,
1929, the decree together with the certi-
ficate for non-satisfaction was returned
by the Tangail Court to the Dacey Court.
The appellant’s application for execution,
dated the 25th January, 1929, was
registered and an order for issue of notice
was passed.” Notice was, howsver, not
issued and the exccution proceedings
were dismissed.

The execution proceedings which have
led to the prescnt appeal wero startzd on
the 1st June, 1931. ’

The learned District Judge has held

that as the appellaunt’s

L_Ar;.lS_SZ (51 application, dated the 25th
imitation

Act. January, 1939 was not made

' to the proper Court ag the

Dacca Courb had no jurisdiction on thag
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date to entertain the application, the
application could not be regarded 2s an
application made in accordance with law
within the meaning of Art. 182 (5) of
the Indian Limitation Act, and he relies
on a decision of their Lordships of the
Judicial Committes of the Privy Couneil

in the case of Maharaja of Bobilli v.

Narasaraju (1) in support of his view.

The fact on which the present case has
been sought to be distinguished from the
facts of the ecase before the Judieial

_Committee referred to is that on the
date when the Dacca Court dealt with
the application made on the 25th
January, it had acquired jurisdiction
a8 the decree together with the certificate
of non-satisfaction had been returned to
the Dacea Court by that date. It is said
that it is true the application was made
?,t an earliar date when the Court had no
jurl_sdictiqn to entertain it bub as it re-
mained on the file of the Dacca Court
and no orders were passed on it, there is
no reason why it should not be regarded
a8 an application which was presented to
the.proper Court on the date when it was
reg1§tered. If it isso regarded, the present
application forexecution made on the Lst
June, 1931, was within thres years from
the'date of the final order on the appli-
cation registered after 20d March, 1929
and would be in time. It becomes neces-
sary to examine with care the facts of
Bobilli case (1). There the decree was
passed by the District Judge in 1904 and
the first application for execution of
December, 1907, was nct made to the
proper Court which was the Court of
Munsiff of Parbatipur to whom the decree
had been transferred and it was held that
tlls:,b could not save limitation the decree
being of 1904, and the second application
for execution was made on the 97th
épril, 1910, to the Court of the District
Judge (which passed the decree) which
had already transferred the decree
for execution to another Court before

“the return to the said Court of the

~copy of tho decree and the certificate
of non-satisfaction according - to the
provisions of S.41 of the C. P. C. It
was in August, 1910, that the copy of the
decree and the certificate of non-satisfac-
tion was sent to the District Judge and
it was held in such circumstances that

(1) 43 1. A 238: 39 Mad. 640: 24 C. L. ]. 478 :
- 21C. W, N. 162: 36 1. C. 682,

the application of the 27th April, 1910,
was not made to the proper Court.
Proper Court means the Couré whose
duty it is to execute the decree. See
Exp. IT, Art. 182. It would thus appear
that in Maharaja of Bobilli’s case (1) the

application of December, 1907 which was

made before the District Judge was held
nob to have been presented to the proper
Court as the decree had been transferred
to the Munsiff's Court at Parbatipur and
as the decree and certificate of non-
satisfaction were mot sent to the Court
of the Distriet Judge till August, 1910,
and on the further ground that the Court
of the Distriet Judge of Vizagapatam was
nob the Court which could execute the
decree by sale of immoveabls property
outside its jurisdietion. Tt would seem
that the application of 27th Aprit, 1910,
was held not fo be made o the proper
Court on the same ground.

In the present case, it is true that the
application of 25th January, 1929, was
presented to a Court which had no
jurisdiction and it remained pending on
the file of the Court of District Judge till
it acquired jurisdiction. But that was
the case also in Maharaje Bobilli’s case
(1) and i wag held that the application
of 27th April, 1910 was not made toa
proper Court, although the application
romained pending in the file of the
District Judge till it acquired jurisdiction
by the return of the decres and the
cortificate of non-satisfaction.‘from the
transforee Court and yet the Districh
Judge held thatthe application was not
made to proper Court and the Judicial
Committee agreed in this view. See
Maharaja of Bobilli’s case (1) where their
Lordships say :—'* Further their Lord-
ships agree with the Distvict Judge tha$
the application of April 27¢h, 1910, was
not mads to the proper Court.” The
learned District Judge in the prefint
case hag pointed out that there was uo
subsequent application {for execution
when the Court at Dacea acquired juris-
diction to exccube the decree after the

~92nd March, 1929, and it was the Munsif’s

Court which suo motu proceeded to deal
with the application, which was not

- made toa proper Court and which wasg

ultimately dismissed. It is difficult to
distinguish the case in any material
respect from the decision in Maharaja of

"(2) 58 Cal. 832:52C. L. J. 569: 35C. W. N.
77 : 132 1. C. 149,
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Bobilli's case (1) and we are compelled to
come to the conclusion that the decree
ig barred by limitation, as the applica-
tion of the 25th January, 1929 was not
made to the proper Court.

The Munsif has relied on a decision
of this Court in the case of Sreenath
Chakravarti v. Priya Nath -Bandopadhya
{2) to which I was o party as supporting
the view that the transferring Court
retains jurisdiction for certain purposes.
It does only for limited purposes, e.g.,
dealing with applications’ for recording
assignment of decree under O. 21, r. 16
of the C.P. C. and application against
the legal representatives of the judgment-
debtor. See 0.21, r. 22. But this is
not the case here.

For the reasons given above this
appeal must be dismissed butb there will
be no order as to costs.

M. C. Ghose, J.—1 agree.
’ Appeal dismissed.,

s

A. L.R. 1934 Cal. 67.

Appellate Givil.

No. 104 of 1931.  (Decided on 27-3-33.)
- Mitter, J.

GopPAL CHANDRA PODDAR ... Appellant

f vei‘sus

LAxsHMI KANTA SAHA ... Respondent.

Contract Act (IX of 1872), 8. 23—compound-
ing of a non compoundable offence—reference
to artitration—award void,

Where it was an implied term, among other
terms of the settlement to refer to arbitration
that ths complaint under S. 408, I. P, C. (a non-
compoundable nffence) would not be further
proceeded with, the consideration for the refer-
ence to arbitration is unlawful within the meaning
of S. 23 of the Contract Act and the award is
consequently invalid. 57 1. A. 117, followed.

The effect of such an agreement is to take the
administration of the law out of the hands of
the Judges and to put it in'the hands of private
individuals and as such it is opposed to public
poliry. [P.68,C.1.: P.69,C. 1]

Appeal against the order of the Sub-
ordinate Judge of Zillah Tipperah.

Appellant —by Gopal Chandra Das and
Probhas Chandra Chatterjee.

Respondent :—by Surendra N. Das
Gupta.

JUDGMENT., .

This is an appeal on behalf of the

Plaintiff and arises out of a suib
brought by him to enforce an award ow
an arbitration without the intervention
of the Court. The Subordinate Judge
has dismissed the suit.mainly on the-
ground that the agreement for reference-
to arbitration on which the award is
founded is opposed to public policy and is-
illegal under the provisions of S. 23 of
the Indian Contract Act. It appears that.
a eriminal proceeding was pending against.
the defendant Lakshmi Kanta Sabha.
under S. 408 of the Indian Penal Code.
A settlement was reached in the course
of that proceeding on the 20th December,.
1998. A petition was made on behalf of
the accused in which the terms of"
the settlement were set forth. That peti-
tion discloses that under orders of the
Court the house of ths Defendant was -
searched and an iron safe, with docu-
ments, unused stamps and pledged articles
of gold and silver within it and also

documents, pledged articles, etc., found

outside the safe were brought to the
Court. 1t wag stated in that petition
that Gopal Chandra Poddar who is the
plaintiff and who was the complainant in-
that case had brought a case against the
Defendant, claiming the said articles and
papers as his own. It is further stated
in that petition that depending on the
sense of justice and award of Gopal
Chandra Poddar and his youngest brother
Rai Mohan Poddar so far as regards his
claims and ownership in respect of - the

.iron safe and all the documents and

pledged articles found within the safe
were concerned, possession was given up
in respect of those articles which had
been recovered on search in favour of the
complainant. It is further stated that
Lakshmi Kanta Saha would be bound to
abide by whatever decision Gopal Chandra.
Poddar and his youngest brother Rai
Mohan Poddar would come fo in" respect
of his claims of ownership in these articles.
and in respect of a cloth business owned
~ by the complainant now

defendant and managed by
him as his gomasthe. The award of these
two persons, it was further stated, wonld
be completed within 90 days and if it
was not completed within the said Y0
days on account of the laches of the com-
plainant and his brother, then the accused:
would not be bound by any term of

" Facts,
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seftlement., A further reference was.

made %o a mortgage suit to which it is
not necessary to refer, having regard to
the fact that the plaintiff has already got
‘tha mortgage decree in respeet of his
wlaim.  On this petition being filed on
" the same day the criminal proceedings
‘which were started under S. 408, the
-said proceedings were dropped. It is
‘to be noticed that an - offence under
:S. 408 of the Indian Penal Code is
a non-compoundable offonce. The award
was duly made by the two arbitra-
tors and it is to be found at page 19 of
Pact II of the paper-book. Upon that
the plaintiff filed the award in Court
-on the 28th August, 1929 and wanted
_to have a decree on the said award.
Defendant No. 1 field a written stabe-
ment on the 19th November, 1929,
Amongst the numerous defences to the
-suit it is necegsary to notice the defence
which was founded on the illegality of
‘the agreement for refercnce to atrbitra-
tion and the issues based on the other
-defences have all been found in favour of
the plaintiff. The Subordinate Judge,
-on this issue with regard to the illegality
of agreement for referencs to arbitration,
came to the conclusion that it was opposed
to public policy and it was illegal under
5. 23 of the Indian Conbract
Act and therefore the award
as the outcome of an illegal
reference was also invalid and found
that the award cannot be acted upon.
Ho azcordingly dismissed the suit.
Against this decision the plaintiff has
brought this appeal and it is contended
on his behalf that the Subordinate Judge
has committed an error of law in treating
the agreement to refer to arbitration as
void under the Indian Contract Act.
1t is contended that as there was a civil
liability independent of the liability for
an offence under S. 408 of the 1. P. C,,
the agreement carinot be said to be one
which is contrary to public policy. It is
difficult to accept this contention in view
of the decision of their Lordships of the
Judieial Committee of the Privy Council
in the case of Kamini Kumar Basu v.
Bivendra Nath Basu (1). Ino that case,
as in the present, the real question in-
volved was as to whether any part of
consideration for the reference to arbi-
tration was illegal. It appears clear

(1) 57 1. A. 117: 57 Cal. 1302: 34 C. W. N.
89: 59 M. L. J. 82: 123 1. C, 187.

S 23, Con-
tract Act.

from the facts which had already been
stated that it was an implied term
among other terms of the settlement to
refer to arbitratiou that the complaint
under S. 408 of the 1. P, C. would not
be further proceeded with. As a matter
of fact, the order.sheet of the same case
leaves no room for doubt that the
proceeling was dropped in consideration
of the fact that the accused who is the
present defendant agreed to refer the
question of ownership of the several
articles to arbitration. That being so,
the facts fall within the purview of the
decision of the case which has been refer-
red to. 1t is necessary to quote o few
lines from the judgment of their Lord-
ships of the Judicial Committee which
was delivered by Sir Binod Mitter. Sir
Binod Mitter observed thus : “If it was
an implied term of reference under the
ekrarnama that the complaint would not
be further proceeded with, then in their
Lordships’ opinion the consideration of
the veference or the ekrarnama, as the
case may be, is unlawful and the award
or the ekrarnama was invalid, quite irre-
spective of the fact whether any prose-
cution in law had been _started.” 1In
sapport of this view Sir Binod Mitter
referred to the decision of Jones v. Meri-

onelthshire Permanent Benefit Buiiding -

Society {(2). In that case the secretary of
a building society, who had made defuult
in accounting for money paid to him and
was threatened by the society with ‘a
prosecubion for embezzlement, applied for
assistance to the plaintiffs, and they gave
a written undertaking to the society to
make good the greater part of the debt
due from the society, the expressed con-
sideration being the. forbearance of the
gociety to sue the secretary {for the
amount for which the plaintiffs made
themselves responsible, and in pursu-
ance of that undertaking they gave twl
promissory notes and _some deeds of
collateral security to the society.
The plaintiffs in giving the under-
taking were actuated by the desire
to prevent the - prosecution and
that was known to the directors of
the society; but no promise was made
that there should be no prosecution.
The society brought an action on the
promissory notes in the Queen’s Bench
Division, and the plaintiffs brought an
action in the Chancery Division to set
(2) (1892) 1 Ch. 173.

Calcutta

aside the promissory notes and the
collateral securities on the groun@ that
they were made for illegal considera-
tion. It was held by the Court. of Appeal
in thid state of facts that 1t was an
implied term of the agree;nent that there
ghould be no prosecution; that the
agreement was, therefore, founded on
an illegal consideration, and void, and
that the society could not recover on
the promissory notes or enforce the

gecurities; and the society notb opposing,

they were Ordered to be .delivered up to
the plaintiffs. This decision shows thatb
the Court could not support the agree-
ment which was intended to avoid
prosecution. As 1 have alre.ady stated,
the policy underlying this is tl}a,t an
agreement to stifle prosecution 1s dis-
tinguishable from the lawful compound-
ing of compoundable offences. As the
offence is nobt compoundable under the
law, the compounding of it musb b.e
held to be illegal and opposed to public
policy. The eftect, in my view, of the
agreement in the present case was to
take the administration of law ouf gf
the hands of the Judges and to putib
into the hands of private individuals to
determine what is to be done in a parti-
cular cage and as Buch it is opposed to

- public policy. Reliance has been placed

by the learned Advocate for the ‘appel-
lant on a decision of my learned brother
Mr. Justice Guhs and my learned
brother Mr. Justice M. C. Ghose who
was, also a party to that decision. That
was the case of Deb Kumar Roy Chou-
dhury v. Anath Bandhu Sen 3. It
is sufficient to say for the purposes of
the conclusion to which I have reached
that the case is distinguishable .from
the present one, as it has been pointed
out abt p. 28 of the said report that in
that case there was & pre-ems'hmg civil
liability based upon an a}djudlcablon of
accounts between the parties -concerned.
That fact is wanting in the present case.
Therefore” this decision 'cannot govern
the present case. For tk_ns reason I am
of opinion the Subordinate Judge has
reached a correct conclusion. .

This appeal must, therefore, be dis-
missed.

As has been pointed out by the Judi-
cial Committee in the decision referred

(3) 35 C. W. N. 26 (28)": A. I. R, 1931 Cal
421: 131 L. C, 133. -
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to above the defence in the case cannot
be commended but we are compelled to-
give effect to it on the ground of public:
policy. In these circumstances we do
not think it right to allow any costs to
the present respondent.

M. C. Ghose, J.—1 agree that this.
appeal should be dismissed. The defen-
dant was a servant of the plaintiff.
The plaintitf's case was that the defen-
dant as his servant dishonestly mis-
appropriated the funds of the plaintiff-
which came to his haunds. The plain-
tiff  instituted a suit against the
defendant in the Court of the Subordinate
Judge at Comilla. At the same time he
made a complaint before the Magis-
trate of Comilla under 8. 408 of the
I. P. C. and the defendant was.

. brought before the Magistrate in.

Court to answer the charge of em-
bezzlement. His house was searched.
and an iron safe and various properties.
were seized and they were brought info.
the Magistrate’s Court. It is on those
circumstances that  the = defendant
agreed with the plaintiff- to refer the-
dispute between the parties to an arbi--
tration. I am eclearly of opinion having.
regard to the decisions in the cases of.
Kamini Kumar Basw v. Birendra Nath-
Basu (1) and Jomes v. Merionelhshire
Permanent = Benefit  Building  Sociely
(2) that in this case the plaintiff cannot.
aucceed as it was clearly an agreement to-
stifle the criminal proceeding and the. |
defendant was not a free agent but.
entered into a contract under threat of a.
criminal convietion. :
Appeal dismissed..

——mne

A. L. R. 1934 Cal. 69. )
Appellate Civil._
No. 634 of 1930. -(Decided on 24-3-33.)-

Mallik and Jack, JJ.

.PARAB BI1BI Appellant-

versus
BEERENDRANATH SARKAR ...Respondent,

Landlord and tenant — patni tenure —
whether zamindar can intergose an mgermedx-
ate tenure between himself and Patnidare

A Zamindar who has carved out a tenure is
competent to interpose between himself and his
tenants an intermediate holder, who may real-
ise the rent payable to himself by the or}gl{lal
tenant, provided he does not thereby prejudice
the first tenant. By the mere transfer of the -

~
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rent by the Zamindar by an ijara, the position
of the patnidar is in no way prejudiced. 14
‘C. W. N. 389 not followed; 50 Cal. 146; 34
C. L. J. 79 referred to. {P. 79,C. 2.3

Second appeal from the decree of Sub-
ordinate Judge of Jessors,

Appellant :—by Brajalal Chakrabarti
‘Shastri and Ramdas Mukherji.

Responde;nt :—by Shreeshchaundra Datt®
;and Parimal Mukherji.

JUDGMENT.

Mallik, J.—This appeal arises oub of a

.guit for recovery of arrears of rent for
--the years 1330 to 1333 B. 8. The defencs
tnter alia was a denial of relationship of
landlord and tenant. This defence was
negatived by both the Courts below and
the Courts below gave a decree to the
plaintiff. Some of the defendants are
appellants before us,

On behalf of the appellants, it was
contended that, as the defendants are
patnidras under the zemindar defendant
No. 20 and as the plaintiff based his
claim on an ¢jara obbained by him from
that zemindar defendant No. 20 and as
the zemindart interest of defendant No. 20
was sold away before the period for which
the rents wore claimed, the plainbiff was
-not enbitled to realize any rent from the
defendants. Thare are two points which
-gre involved in this argument advanced
.on behalf-of the appallants. The first orde
-ig whether the zemindari interest of defen-

".dant No. 20 had been sold away before
the period in suit, and the second one is
-whether -he defendant No. 20, the zemin-
.dar, could create a tenure intermediate
‘between his zemindar: interest and tha
patni interest of the defendants.

Ag rogards tho firsh point noted above,
an attempt was made on behalf of the
vespoudent to show that the zemindar:

interest of defendant No. 20 had not, in -

reality, been sold away. Bub the lower

-appellate Court distinetly found that the -

-zemindari interest of defendant No. 20
had been sold away on 21st November,
1923. In second appeal we cannot go
“behind this finding, whizh is a finding of
-fact. .

In support of his contention that

.defendant No. 20 could not create a

-tenure intermediate between his zamin-
. dart interest and the patni interest of the
. defondants. Mr, Shastri relied mainly on

A.LR. 1934

two decisions of this Court: Jarao

Kumari v. Hanifuddin Akand (1) and -

Rajendra Narain Chowdhury v. Abu
Nasor Ahiya (2). The learned Judges in
the case of Jarao Kumari (1), no doubt,

- made an observation to the effect that

they were inclined to take the view thaf
a zamindar could not create such an
intermediate tenure. But this observa-
tion, as has been noted in a later decision
of this Courf, was only an obiter.
Besides, it is significanb that the attention
of the learned Judges was not drawn to
an earlier decision of this Court in the
case of Baj Kumar Mazumdar v. Probad
Chandra Ganguli (3) in which a contrary
view had been taken.

Then, as regards the decision in Bajen- .

dra Narain Ckowdhury’ (2), it would

.appear that that wasa case in whicha

patni was created by the zemindar inter-
mediate between his zemindar:i interest
and another patni that had been created
before and the learned Judges held shat,
in view of the peculiar incidents of a
palni taluk, such a thing could not be
done, On the ofher hand, there have been
three decisions of this Court, where the
view has been accepted that a zemindar
can create a fenure intermediate between
his zemindari interest and a patni. First
of all, there ig the case referred to above,
namely, the case of Baj Kumar Mazum-
dar (3). Then, there is the case of Nilam-
bar Ghosh (4) where it was held that a
zemindar can create a tenure between a
zemindar: interest and a palni, which had
already been created under it. Lastly,
there is a decision in the case of Johar
Mull Bhutra v. Jatindra Nath Bose (5)
where it was held that a zemindar,
who has carved out a tenure is
competent to interposs between himself
and his &enant, anintermediate holder,
who may realize the rent payable to
himself by his origiaal tenant, provided
that he does not thereby prejudice the
position of tho first tenant. The creation
of the 7jara by the defendant No. 20 in

the present case in favour of the plaintiff

cannot, in my. opinion, be said to have
prejudiced, in any way, the position of
the defendants patnidars. The defen-
dants painidars were liable to pay their

(1) 14C. W.N.389: 41. C. 471.

(2) 50Cal. 146: 27 C.W.N, 18: 71 1.C.
327.

(3) 9 C. W. N. 656.

(334 C.L.J. 77.

(5) 49Cal.495: 34 C.L.J.79: 67 1. C, 108.
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rent to the zemindar and, if the zemindar
transferred his right to realize rent from
the patnidars to the plaintiff by the
document that was created in favour of
the latter, the position of the defendants
patnidars was pol prejudiced in any
way.

Holding, therefore, that a zemindar,
who has carved out a tenure, is competent
to interpose between himself and his
tenants an intermediate holder, Iam of
opinion that the defendants patnidars
could not, in the present case, escape

" from their liability to pay rent to the

plaintiff, .
In the result, T would dismiss the

_appeal with costs to the plaintiff-respon-
dent only,

Jack, J.—1 agree.
Appeal dismissed.

———

++ A.L.R. 1934 Cal. 71.
Appellate © Qivil.
No. 15 of 1932. (Decided on 24-4-33.)

Pearson, J.

SECRETARY OF STATE FOR

INDIA 1N COUNCIL Appellant

,  wversus
PARIJAT DEBEE «s. Respondent.

(i) Succession HAct (XXXIX of 1925),
Ss. 104, 2i2, 214, 302—Administrator-General's
Ket IIT of 1913, 8. 23—residuary estate—not
2 debt until residue ascertained-—no necessity
‘take ou' succession certificate for the heirs of
the residuary legatee if he dies.

One P died leaving a will by which he appointed
the Administrator of Bengal as the Executor. By
this will he gave certain legacies and finally
directed that one half of his estate will go to
his 3 nephews and that the other half was to be
.divided between his daughters and his son in
the proportion of 1to2. The Administrator-
General applied for probate. Thereupon, the
widow entered a caveat. Ultimateiy a com-
‘promise wasentered into among the bereficiaries
by which the division in the will was slightly
modified  Afterwards, one of the residuary
legatees, the son died and the mother (widow)
became hi% heiress She applied to the Court
by ‘'summons for directing the Administrator-
General to make over the share of the son to
‘her as the heiress The Judge in chambers
ordered as prayed for, directing the Adminis-
‘trator-General to reserve in his hands, a sum
sufficient to cover the fees in the event of its
‘being held that she ought to have taken a
-succession certificate as a condition precedent.

.The Secretary of State and the Administrator

Gepgeral of Bengal than appealed.

Held (i) that the widow as the heiress of her
son can invoke S. 104 of the Indian Succession
Act in her favour. The mere fact that the terms
of the will were modified by agreement between
the parties will not in any way affect the appli-
cability . of S. 104 as the administration of the
Estates was not superseded under the agreement,
As the heir of the deceased residuary legatee,
the mother was entitled to apply under S. 104
of the Indian Succession Act as under S. 104
the Estate of the residuary legatee passes to
his representatives.

(ii) that it is unnecessary for her to file a
suit, as -all the parties were before the Court
and there were no intricate questions of fact to
be decided and she can apply either under
S. 302 of the Indian Succession Act or S. 28 of
the Administrator-Generals’ Act.

(iii) that it i$ unnecessary to obtain letters af
administration, or succession certificate under
S. 211 of the Indian Succession Act the heiress
being a Hindu, as she sufficiently represents the
Estate of the deceased. ’ [P.72, C. 23

{ii) Succession At (XXIX of 1925), 8. 214—
Residuary Estate—not a debt-meaning of debt
in 8. 214, pointed out. :

Until the claims against the estate have been
established, the residue does not come into
existence. DebtinS. 214 of the Indian Succes-
sion Act is to be construed as meaning a sum of
money which is now payable or will become
payable in future by reason of a present obliga-
tion. Consequently the legacy due to a resi-
duary legatee after the administration of the
estate is not a debt for which Succession Certifi-
cate is necessary, if the residuary legatee dies
and his Estate passes to the heirs under S. 104
of the Indian Succession Act. 1897 A, C. 11
1921 A, C. 1: referred to. :

Letters Patent Appsal from the deci-
ston of Costello, J.

Appellant :—by S. S. Hodson, Govern- -
ment Solicitor.

Respondent :—by Dutt and Sen.

JUDGMENT.

This matter has been referred to meo
under CL 36 of the Letters Patent, upon
a difference of opinion between the
Acting Chief Justice and Mr. Justice
Mitter, sitbing in appeal, against an order
of Mr. Justice Costello, upon an appli-
cation made to this Court in itg Testa-
mentary and Intestate Jurisdiction.

The facts are not in dispute, Pasupati

Facts, - Mukherji died on the 9th

May, 1919, leaving a will
of the same date. By that will, he made
bequests of substantial amount in legacies
and annuities: he also provided for ex-
penses of his daughters. marriage and ter

~



72 SECRETARY OF STATE FOR INDIA IN CoUNCIL v. PARIAT DEBEE A.L.R. 1934

certain rights of residence for the ladies %o the administration and -final distri-
of his family. He appointed the Adminis. bution of the estate as to this Court.
trator-Geeneral of Bengal his executor. And may seem fis.”
he directed that, as regards the residue,
one-half should go among the sons of his ’
deceased elder brother, and the other °
half hetween his own son and daughter,
Teerthapati and Pratima Debze, in the :
proportion of two-thirds and one-third. Adﬁ?ﬁiﬁ:gg %OSbeH‘i O:ldeligd ”i“t the
j c ] . ator-Genersl should mak
fo;rsreobaédmg’;igﬁ;ﬁo‘;gegz;ﬂ dﬂllzplégd to Parijat Debee Teerthapathi’s sh:r:v?;t:
widow,  Srcomati . Pariint ﬁet?ee yans fl}‘)e}fesg]uary estato, aftsr retaining in
protraqted contentious proce.e'dinlgs went fel:s iznt}?eae?;?t :fu iﬁ;(;';e-m ‘ iliolcover the
gn Untrll, gftel' 1!;1 days’ he.arl(;]g, ;n 1%28. ought to have taken E::St;g ;e ;iu(t::::;he
n ‘arrapgement was arrived at. This P o ton
arrangement was embodied in a memo- certificate as a condiion precedent,

The applipation has all along proceceded .
on f:‘he footing that what is involved in.

the language used is the $en annas share
of Teerthapathi. )

randum of agreement, dated the The Secretary. of State for Iudia in.
3rd March, 1928. The caveat was with- Council and the Administrator-Geferl;i
drawn. The decree in the probate ©f Bengal have appealed.

‘proceedings was made on the 8th June, : .
1928, by which probate of the last willand upig gl‘]?zi tcézcilflb?banccesz fthe points,

_ testament of the  testator was granted to My Tustice M't;tc Ing Chief Justice and:
Administrator-General of Bengal, and the fon.nula,ted ibter differed, are thus.
agreement was ordered $o be recorded : N ’ /

and it was annexed to the decree. () Whether, in the circumstances which have-

happened in this case, the aprlj ij
By the terms of the agreement, Debee can invoke S, 103 of thg Ilrfg?;nssmu‘c};a:sli;‘:‘r:—

the .payméant of the pecuniary legacies Act in her favour ?
was confirmed; the main> alter (ii it is i
- ned ; a- ii) Whether it is incumbent ij
tion was in the shares of residus, Debse to take out a Succe“i‘:’gozs"gbgat‘:]?;
Instead of the shares given by the will, :gaalzle lfn:; to recover the residuary share of the.
#s stated above, these were now, under pati le\d ?1 S :rgti%itator payable to her son Teertha-
the'avgreement, to be as follows : Teertha- . o
- patiten annas (in place of five a ] ) aohether any relief can be granted to b
eight s und o oL qnas on an application such as she made to th H.er,
Debee— er the will): Pratima Courton its Original Side or wheth he o
ebee ff,wo _a.n;ms (mstead of two be relegated to a suit ? +S2heT she must
annas four pies): and the three son
2 S i
of the testator’s predeceased -elder bro- I shall c}eal with
ther—one anns, four pies each (in place order mentioned.

" of two annas eight pies each). (1) Section 104 of the Indian Succes-

On the 2 ) . sion Act, 192
diedn A% m(l)zg $11g;1?sb,_}928, Teerthapati of tpe et 5th§0}t]nes under Chapter VI
heiress boin ee ty 1ama.t was left as hig struction . of illlc I?als with the con-
Hindu ,mothgr ntitled to the estate of 4 legaoy is gi"enwin?;g'enerflro:ldes that if o
- . . . b er .

igemfylng the time when i isTg l';vel (?a?ilét
proceeding was taken out on hehalf o logatee has a vested interest in it
Parijat in the Testament onall of  from the day of the death of th o
tate Jurisdicti e ntary aud'Intes. and if he Qjgs with b etesta.,tor,
an ordoy thot g_n of this Court, asking for i3, it shall A out having received
%o the A ab directions should -be given pass to his representativeg,
a‘; :Xectli];mnxs(;:?ator-General'of Bengal hs. 104 of "I'hazhls as much as to say
or i : s N '

over to Parijat l]r)eclt);mg o Jim . to make ;i:n Asclzcces- 'll?eertshe p;‘?senb case, that
the residu ] ebee ' the portion of ) bda‘l'ml would take a
hig Foside a.:z :Vs}f?.t; c(>f tgat tistator in  siduary sha,r:es 1?nd 1;11;3;23!; in, his re-
. . lenh {under ¢ . ¢ inder .the will, '
wentioned in the petition e decreo since he died without i, it Da.ssesa?;g

, ) the appli- hi .
cant’s son Teerthapati Mukbori DVL;L‘IS_ ﬂs;ﬁzxgther Parijat Debes, Mep, Justice

:?gzt::dm:‘;tg:t siuch fturther or other S. 104 c;;ve\ga;‘;eisn of oPi.nim.‘ bhat
trator-General %fve% Y the. Adminis. the - present cage . d&ppllcat}on s
, engal in relation reason may b i gniy ink his
) Yy be pub in this way, that

these points in the

In 1930, the summons in the present’

f

" between the parties, so far as the quaatum
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S. 104 could only apply if Parijat toS. 104 for the due administration of the
Debee was asking for the handing over of estate in his charge. Upon this point of .
the residuary estate in terms of the will, difference, therefore, I would hold that, in
whereas, in fact, her application is based  the circumstances which have happened in
on the family arrangement: Parijat’s this case, the applicant, Sreemati Parijat
application has reference to the ten annas Debee, can inveke S, 104 of the Indian
share of residue under the agreement, not Succession Act in her favour. o
to the five annas four pies share of residué  (ij) The second point of difference is as
under the will. Or, as he puts it in to whether it is incumbent upon Sm.
another part of the judgment, Parijat Debee Parijat Debee; to take out a succession
has travelled from the realm of bequest into certificate to enable her to recover the
the réalm of contract, and itis from the residuary share of the estate of the testator
latter regioni that she makes her application payable to her son Teerthapati Mukheriji.

to the Court. With the greatest respect, It is admitted that the necessity for

I,.am not ai_)le to a%]reepwi't_h ) thgsbpoint of letters of administration does not exist in
view. It is true that Parijat Debee may o recent case, having regard to S.” 212
be claiming in part under the agreement "(2) of the Indian Succession Act, and to

: - the fact that the parties are

of the share is concerned. Debt mean- Hindus.” The question -then

m?sé’—“’egéc? But w.hat is it tha't gives her ing of: is whether, in the present
of. - o the right to claim at all? application, what Parijat
. ’.lha.t ”gh.t appears to me fo Debee is seeking to recover is a " debt”
have_xts roots in the wx_ll,', in the testator’s within ths meaning of S. 214 of the
appointment of the Administrator-General as - .

d in the d tipe 6rob Indian Succession Act: if it is, then it
executor, and in the decree granting probate ;o .,i3 4 syccession certificate must first be
to the executor. The administration of the

S by Parijat Deb d produced
estate under the will is not superseded by taken out by arijat Debee and p ce

i to the Court.
the agreement ; otherwise there would have " : )
been no reason for the grant of probate. Teerthapati’s share was a share of residue

The executor holds title to the property 20d it does not seem to me to be of assist-
under the will and the probate, and so far Ance to consider the position of an executor
as he is concerned he has to carry out his b regard toa specific bequest to which he
administration according to what the law Das assented. A residuary share is on a
lays down. The decree coatains a declara- different footing. In Trethewy v. Helyar ),
tion that the testator rightly and duly S::I(t;eorge ]issgl sag's,——l-~ tled Taw that
. 3 3 : appears io have een long-se ve aw a

‘e‘x e.cute.d th.e will gf b9th M}? yh 19.19' ang there is no residue of personal estate until after
‘.hd will give an” equqat evise an payment of the debts, funeral and testamentary

dispose and do “all things as therein expenses, and all costs of the administration of
contained . It is the estate under that the estate of the testator. Therefore, until you

* will ‘which the executor. is authorised to have paid the costs, you do not arrive at- the net

.. f h . residue at all, and. when you do arrive at it, it is
administer. So far as the agreement is distributed according to law. :That is the prin-

concerned, it is to be observed that the ciple.” S o

Administrator-General is no party to it Jtis with reference to that passage that
himself. No doubt, where all the parties younger L.J. says in Rex v. Commis-
have agreed he has consented to give effect gioners for Special Purposes of Income
.o the agreement in his administration T4y Ex parte Dy. Barnardo’s Homes

of Pashupati’s estate. Disputes between Ngtional Incorporated Association (2), the
the parties might have resulted in the exe- principle is that ’

cutor bging.driveu ba.clf on the 5“?“ ter.ms “ Until the residue is ascertained, and until its '
of the will itself, and in the parties being existence as net residue has been acknowledged
driven to a civil suit for determination of by the executor either by payment to the residuary

ir righ . legatee, or, if the residue be settled, by the appro-
their r}g t.s under the .agreement ’ bm,, for priation of a fund to meet the settled residue, the
determination of a question of the destina- residuary legatee has no interest in any specific

: H H part of that which subsequently becomes residue
tion of a share of residue under the will, 1 as a specific fund, but that his right is, until that

do not see why S. 104 should not be moment of time arrives, subject of course to any
resorted to, though the amount of the share interim distribution, to have the estate adminis
f) . h .

has b 4 und he™ tered in due course.” ]
as been augmented under the agreement. (1) (1876) 4 Ch. D. 53.

‘I think the executor may and should refer = (2) (1920) 1 X. B. 468, 484,
Cal. 10 . :
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In the same case before the House .of
Lords, in Special Income Tax Commis.
sioners (3) the same principle was upheld,
following the case of Lord Sudeley v.

Attorney General (4). It is laid down that .

the legatee of a share in the residue has no

interest in any of the property of the

testator until the residue has been ascer-
tained : and Lord Atkinson says (at p. 11)
the case of Lord Sudeley v. Attorney
General (4) conclusively established that,
until the claims against the testator's estate
have been satisfied, the residue does not
come into actual existence. It isa non-
existent thing until that event has occurred.
The probability that there will be a residue
is not enough. It must be actually ascer-
tained. The case of At#tenborough v.
Solomon (5), referred to in argument before
me, does not appear to me to bear on the
present case: that was a case where the
circumstances were such that the true
inference to be drawn from them was held
to be that, in pledging certain chattels
belonging to the residury estate, the exe-
cutors were not acting as such, because the
residuary estate had, at that time, become
vested in the trustees as trustees. In the
present case, the residuary never became
so vested in the - Administrator-General as
trustee, either under the agreement or other-
wise, . ’ -

1 have already said that, in my
judgment the Administrator-General of

_ Bengal was administering the estate
under the will and his title to the
property  was under the will—that also
seems to be a fact recognised by the agree-
ment ; he is not a party to the agreement
and is not even brought into it in any capa-
3 city of trustee. Now, in regard to Teertha-
" pati's share of the residuary estate in the
present case, I find the Acting Chief. Justice
says ‘' It was admitted on ali hands at the
bearing before us that the costs, debts and
peculiary legacies have not been paid.” Mr.
Justice Mitter, on the other hand, says in
one passage ‘‘itis not thecase ' of either
party that the residue of Teerthapati’s
estate has not been ascertained at the date
of the application”, Mr. Justice Mitter
further relers to various statements that
the share of Teerthapati may come up to
twenty-five lakhs. He refers to a statement
of the Administrator-General in a letter

(3) (1921) 2A.C. 1.
(4) (1897 A. C. 11.
(5) (1913) A.C. 76.

that the estate has not been completely
administered, as the residuary estate had
not been divided among the different resi-
duary legatees: and he adds that that is a
very different thing from saying that the
residuary estate of Teerthapati had not
been ascertained. Later on he again refers
to the twenty-five lakhs “ which may be
allocated to the share of Teerthapati,” and
then he goes on to say that the amount of
the residue was ascertained after his
(Teerthapati's) death and that it was a
debt in the hands of the Administralor-
General. Now 1 find that, in his letter of
“the 30th May, 1930, the Administrator-
General says that the estate of Pashupati
Mukherji has not been completely adminis-
tered. On the 21st June, he writes that all
the costs have not yet been paid nor has the
residue been allocated. And in paragraph
5 of his affidavit he refers to the fact that
the share of Teerthapati in the residuary
estate may, on allocation, come up to
twepty-ﬁve lakhs. In this position of
affairs and upon the authorities referred to
above, it seems clear enough that the resi-
duary estate has never yet been ascertained
and that in that event there caa be no ques-
tion of any debt in respect of it. Nor.do I
see any reason. for saying that * debt” in
S. 214 .of the Indian Succession Act is

to be construed in any wider or other sense

\t]ﬁaan the meaning given in Webd v. Stenton
(6), as a sum of money which is now paya-
ble or will become payable in the future by

reason of a present obligation. In these cir-

cumstances, it is unnecessary to discuss
the further argument that, under the Indian
Securities Act, 1920, and S. 370 of the
Indian Succession Act, Teerthapati’s share
is a debt in so far as it consists of Govern-
ment securities, from the point of view that
these are debts by Governmentsto the
holder. Upon this point, therefore, I find
myself in agreement with the Acting Chief
Justice, and that it is not incumbent upon
Sm. Parijat Debee to take out a succession
certificate to enable her to recover the resi-

.duary share of the estate of the testator

payable to her son Teerthapati Mukherji.

(iii) - The last point of difference is upon
the question whether any relief can be
granted to Parijat Debee on an application
such as she has made to the High Court on
its Original Sid® or whether she must be
relegated to a suit. The Acting Chief
Justice held that the procedure by applica-

(6) (1883) 11 Q. B. D. 518.

v \
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tion was unobjectionable by\reason of the
fact that all the parties were before the
Court, and that there was no dispute on the

facts. Mr. Justice Mitter holds that the ‘

precedure under S. 302 of the Indian
Succession Act by application in the 'I:esta-
mentary Jurisdiction is not strictly ava:tlable
because the matter 15 no
Remedy by |opger under the will but
2‘;‘:? ‘:25 the under the agreement. Thave
party. already given my reasons for |
not accepting this latter view.
The Administrator-General still must rest
primarily on the will and’ the gr?nt of pro-
bate for his authority for administration of
the estate. The administration is not yet
complete, and I apprebend that, for .thes_e
reasons and so long as the administration 1s
‘alive, the procedure by application
under S. 302 (or under S. 28 of the
Administrator-General's  Act) would be
available to the Administrator-General if he
required directions * in regard to the estate
or in * regard to the administration there.
of. ™ And if, as I think, that procedure is
open to him, I can see no reason why it is
not available to any one of the. parties to
the administration, including ParijatDebee.
1 would, therefore, hold that relief caa be
granted her on such an application as she
has made, and that she need not be rele-
gated to a suit.

The result on the whole appeal is thag I
am in agreement with the Acting Chief
Justice upon all three points. The order
must be made as proposed by him:.the_
appeal will be dismissed. The Adminis-
rator-General will pay his own costs. .Tk.xe
costs of the Secretary of State for India in
Council will come out of the estate. Sri-
mati Parijat Debee will pay her own

.costs. ,

Appeal dismissed.
. A.LR. 1934 Cal. 75
Revisional Criminal.

No. 1060 of 1933.
Mukherji and Bartley, JJ.
BasaANTA KUMAR DaAs ... Petitioner
i VErsus
THE CORPORATION OF
CALCUTTA

(Decided on 2-1-34).

. .
Respondent.,

Calcutta Municipal Act, S, 363_, $ch, Xvil
r. 65—Sanction to construct bu}ldmg‘, reva-
cation of, for misrepresentahon——)u.nsdlc-
tion of: Municipal Magistrate to decide on

legality of revocation order—.-notice to appli-
cant of revocation proceedings necessary—
exercise of discretion by Court-——del.ay in
confirming revocation after completlo'n of
structure, effect of.

It is competent to the Municipal Magistrate ip
proceedings under s. 363 of the Calcutta Mvnici-
pal Act to decide whether an ?rderv oft the
Municipality revoking a sanction for construc-
ting alguild?ng under R. 65 of Sch. XVII was
properly made and for this purpose, to enquire
whether there was such material misrepresenta-
tion on the part of the applicant asr to justify the

" order.

The order of the Corporation under R. 65 is not
final. [P.76,Cs. 1 & 2.}

It is necessary that the party should be given
notice -of the revocation proceedings and be asked
to show cause against revocation before the order
revoking santtion is made. This isa pnn.cxple of
natural justice though not expressly provided by
Rule 65. {P.77,C. 1.}

In determining the' legality of the re:vocati.on
order, the Court should take into pon&deratmn
the length of time that has elapsed since the com-
pletion of the structure which, on account of the
revocation, must be deemed to be unauthorised. -

Where the revocation order was not confirmed
till after the lapse of two years from the date of .
completion of the structure, th.e. Magistrate
should not make an order for demolition. .

{p.77,C. 1]
@ - .
Revision against the order of the Muni-
cipal Magistrate, Calcutta.

Petitioner :—by L. P. E. Pugh and
Dinesh Chandra Roy. -

Respondent :—by Narendra ‘Kamar Basu
and Satindra Nath Mukherji.

JUDGMENT.

The rule is directed against an order _of
demolition passed by the Municipal Magis-
trate of Calcutta under S. 363 _of the
Calcutta Municipal Act. The Mag:s'trate
has ordered that certain structures sald to
be unauthorised in premises No, 62 Bara-
noshi Ghosh Street be demolished by the
Corporation at the expense of the owner.

" The facts shortly stated are the follow-
ing : The petit'ioner‘was the owner ofithe
western portion of the said premises. In _
February 1928 he asked. for sanction to.

erect, certain structures in

Facts: - his part of the premises sx}b-

mitting with his application-
a plan showing the entire premises. * The
District Building surveyor refused sanchop
upon cerlain grounds and on t.hat the peti-
tioner preferred an appeal Wthh. was hea‘,ﬁl
and decreed by the District Building Cr™™:

i
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‘mittee on the 14th June, 1926, Their order
was that the appeal should be allow-
ed and that formal sanction should issue

" on the petitioner opening out some pto-

posed spaces as shown in the plans. ~ The
condition being fulfilled and a report: to
that effect being made by the Building
Inspector on the 6th June, 1927, a formal
sanction issued on the 8th of that month.
On the 15th August, 1927 a motion was
tabled for revocation of the sanction. On
the 27th February, 1928 the District Buil-
ding Committee revoked the sanction. This
revocation was confirmed on the 6th Au-

gust, 1930, Three days after the usual -

notice under S. 363 of the Act was given
to the petitioner and thereafter on the 2+th
October 1930 the Corporation resolved to
move the Magistrate for demolition of the
structures. As the result of the proceedings
thus started, the order complained of in

this case has beea passed by the Magist-

rate,

- One of the conientidns urged in support

- of the rule relates to the wvalidity of the

revocation of the sanction.

ﬁﬁﬁ‘éfgl The revocation was in accor-
Act, Sch  dance with Rule 65 of Sche-

XV1I R. 65 dule XVII and purported to

ba on the ground that the
permission was granted in consequence of
a material misrepresentation or fraudulent
statement contained in the petitioner’s
application for sanction, * Under the rules
it may be pointed out, * when such per-
mission is cancelled any work done there-
under shall be deemed to have been done
without permission.” -The misrepresen-
tation as far as can be gathered was this

-that while in August, 1929 a partition of

thei entire premises was effected by acbit-
ration held at the instance of all the
owners, the plan submitted for sanction

in February, 1926 did not show any -

sign of that partition. The Magist-
rate has stated in his explanation that
the revocation proceedings show that this
omission and perhaps some other facts also
were considered as material misrepresenta-
tion and that if the true state of things were
known the decision of the District Building
Committee in the matter of granting of the

sanction would have been otherwise. .

The Magistrate has held that .Rule 65 of
Schedule XVII makes the Corporation the
©ral authority to decide whether there was

material misrepresentation or not and

‘

that he had no authority to go into that
question, He therefore held that the
structures erected under the sanction must

be taken as erected - without sanction,’

There was a complaint on behalf of the
petitioner that no notice had been given to
him of the revocation proceedings. On this
point the Magistrate held that no notice was

necessaty as the rule did not speak of any -

and he found also that the petitioner . was

. present during the consideration of the

revocation matter. Oan these findings and
also upon the finding that the structures
infringed Rules 3, 23, 29 and 52 of
Schedule XVII, a fact which does not seem
tfo have been disputed, the learned
Magistrate has made the order of demali-
tion. . :

The learned Magistrate in our judgment
was in error in supposing that once he
arrived at the findings aforesaid nothing
"~ else was necessary for h'm to

o evocation  congider in order to justify
Jurisdiction the order that he made. It
{ is true that under Rule 05 of

of Court.
’ . _ Schedule XVII the power of
the Corporation to cancel permission on the
ground of material misrepresentation- by
the applicant is absolute. But it is so only
from the sense that no other authority can
reverse the order of revocation or restore
the permission so cancelled. In the Court
which has to make the order of demolition
there'is adiscretion which the word ** may ”
used in S. 363 of the Actin reference to
this matter plainly indicates. For a proper
exercise of that discretion it is absolutely
necessary for the Court to go into the
question as to what the exact circumstan-
ces were under which the revocation
was made or the extent to which the mis-
representation or fraudulent statent, if
any, could have affected the granting of the

permission. Unless a consideration of

‘these matters were open to the Court its
existence can bardly be justified and it

would nat be possible for it to shape its
order in the light of those principles which
have to be borne in mind by a Court issu.
ing an injunction for demolition, the powers
and duties of which are pari passu with
those of the Municipal Magistrate in a
matter-of this description.

So far as notice is concerned the rule
does not speak of any. But it can hardly

-
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be expected that the rules [ramed under the
Acts should embody and have

Notice of incorporated into themselves
revocation. such an elementary and fun-
damental principle of natural

justice which no individual or body - corpo-
rate can be permitted to forget namely that
when a party has acquired a valuable

right in the shape-of a permission to build

that permission should be withdrawn
behind his back on a charge that he has
been guilty of fraud.or misrepresentation
and without an opportunity allowed to him
to say what he may have to say in his

defence. In the present case however this.

omission has not tesulted in prejudice to
the petitioner for the finding is that he was

present at the deliberations relating to the .

revocation.

To determine whether the discretion
which the law vests in the court should
be exercised in favour of the Corpora-

tion in this case, one of the matters

that must be taken into consideration
is the length of time that has elapsed
since the .completion of the structures
which on account of ths revocation
must now be deemed to be unauthoris-
ed. Qn this point the evidence stands
thus. An officer of the Corporation has

said definitely that the erection was.

completed by March or April 1927,
‘Mr. Basu, appearing on behalf of the
Corporation, has asked up to regard this
statement as a mistake because the peti-

tioner in his petition to this court has
. stated that the constructions were made

after the formal sanction was obtained that
is to say after the 14th June, 1927. Speak-
ing for events nearly five years old one is
not unlikely to make mistakes, and -the
petitioner is not less likely to make such a
mistake than the Corporation officers.

But the constructions must have .

been compieted in any event within a
short time of the sanction that is to say

‘sometime about the end of 1927. It isa

wonder that though the sanction was
revoked on the 27th February, 1928 the
revocation was confirmed till the 6th
August, 1930 that is to say that the matter
was left hanging" in the air for two years
and a half, this matter not being considered
of any sufficient importance for any deci-
sive action being taken. In such circums-
tances it rwould, in our opinion, be quite
wrong to make an order for demolition.
The deviations from the rules such as they

NAJIBAL Ispam Moria v. GoLaM ASFAR MoLLa - 77
) - . . .t

are in the present case were all.condoned
by ihe District Building Committee on the
petitioner fulfilling certain requirements,
Such misrepresentation if any, as these may
have been had little bearing on the question
of safety of the building or its sanitation
though there may have been some incon-
venience to the petitioner's co-owner or it
may as well be that the rights of the latter
have been infringed. With that however
we are not concerned in the present case.

The rule is made absolute and the order
complained of is set aside, . :

Rule made absolute. .

-
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Appellate Civil.
No. 2103 of 1931 (Decided on 4-7-33).
Guha and Bartley, JJ.

NAJBAL ISLAM

MoLLA Appellant

versus ;
GOLAM ASFAR MOLLA ... Respondent.

Civil P. C. (V of 1908), S. 47—~Bengal
Tenancy Act (VIII of 1885), S, 148-A—rent
decree against tenant co-sharer landlord
joined as pro-forma defendant—purchase at
court auction by decree-holder-—subsequent
suit for khas possession against co-sharer, the
pro-forma defendant in prior suit—whether
barred by 47 C. P. C.

1n a suit for rent against a tenant, the planitiff
impleaded his c»-sharer landlord as pro forma
defendant. The suit was decreed and the plain-
tiff become the purchaser at the court sale. The
plaintiff brought a subsequent suit for Khas posses-
sion against his co-sharer landlord, the pro-forma
defendant int he prior rent suit and others, On
the plea that the snit was barred under the pro-
visions of S. 47, Civil. P.C. .

Held, -that S. 47 Civil P, C. did not operate as a
bar as the liability to satisfy the rent decree was
on the tenant and there was no question ftelating
to the execution, discharge or satisfaction of the
rent decree. 53 Cal. 781 (F.B) held to be no,
applicable to this case, - [P. 79, C. 1

Second Appeal from the order ;f the
Additional District Judgé, 24th Pergannahs.

Appellant :—by Brajalal Chakrabarti
and Heeralal Chakrabarti, o
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Resposident :—by Nasim Ali, FarBat Ali, -
" Saroje Kumar Maiti, and Birajmohan
Majumdar.

JUDGMENT.

Guha and Bartley, JJ:—The plaintiff in
the suit, in which this appeal has arisen,
prayed for khds possession of the lands in
suit, appertaining to a tenancy held at one
time by GAndhari Bewa, predecessor-in-
interest of the defendants Nos. 2and 3
According to the plaintiff, the lands apper-
taining to the tenancy wete sold in execu-
tion of a rent decree obtained by him, in
which the defendant No. 1 in the present:
suit was made a defendant, as a co-sharer
landlord, with a view to the plaintiff’s
obtaining an effective rent decree, in execu-
tion of which the tenancy could be sold..
The defendant No. 1, it appears, obtained
a kabdld from Géndhari Bewa, the tenant,
before the tenancy was put to sale in execu-
tion of the decree for rent obtained by the
plaintiff against Gandhari Bewa. It further
appears that a suit brought by the defen-
dant No. 1 for a declaration that the sale in
execution of the decree for rent obtained by
the plaintiff was not binding on him was
dismissed. The defendant No. 1, however,
succeeded in getting possession of the lands
in suit, after they were sold in execution of
the rent decree against the tenant,
GAndbAri Bewa. The sale in execution of
the decree in favour of the plaintiff, at
which the plaintiff was the purchaser, was
held on the i6th July, 1919, aund it was
confirmed on the 4th September of that
year. The suit,out of which this appeal
has arisen, was instituted by the plaintiff
on the 6th October, 1928, In view of the
question for consideration in this appeal by

the plaintiff, whose suit has been dismissed
by the courts below, on the grouad that
S. 47 of the Code of Civil Procedure
was a bar tothe same, it is not necessary
to consider the defence of the contestiog
defendants ia the suit, other than-the one

raised by the defendant No. 1. The de-
fence raised by this defendant was that the
plaintiff as a decree-holder auction-purcha-
ser should have come in uander S 47
of the Code of Civil Procedure for posses-
sion of the lands in suit, and as such, the
suit as instituted by the plaintif was not
maintainable. The courts below have, on
the authority of the decision of a Fall

2

Bench of this Court in Kailash Chandra
Tarapdar v. Gopal Chandra Poddar (1),
held that the question for determination in
the present case was a question arising
between parties to the suit for rent brought
by the pliintiff, and was also a question
arising between parties relating to the
execution, discharge or satisfaction of the
decree obtained by the. plaintiff; and, as
such, it was incumbent upon the plaintiff,
the decree-holder auction-purchaser, fto
come in by a proceeding under S. 47
of the Code of Civil Procedure, for
delivery of possession, and he nat

. having done so, the suit, as instituted,

was not maintainable, and was, in that
view of the.case, dismissed.

There is no doubt that the suit, as

between the plaintiff and the defendants -

: Nos. 2 and 3 was concerned,

Civil P. C. was clearly barred, as they
S.47. were the representatives of
' Gandhari Bewd, the tenant
against whom the decree for rent was
obtained by the plaintiff, and the lands
appertaining to which were in due course
purchased by the plaintiff at a sale in exe-
cution of the rent decree. The question,

arising for consideration in this aopeal, is

whether the defendant No. 1 in the sait
could raise the defence that the plaintiff's
suit for possession agaiost him was not
maintainable, regard being had to the pro-
visions contained in S. 47 of the Code
of Civil Procedure. In the absence of any
authority of decided cases bearing on the
subject, the point has to be decided as a
question of first impression, the decision
depending mainly upon the statutory
provision as contained in S. 47
of the Code of Civil  Procedure. The
position has to -be kept in view that
the defendant No. 1 was made agparty
defendant in the suit for rent, brought
by the plaintiffi against the tenant
Gandhari Bewa, for the purpose of obtain-
ing an effective ' decree for rent, regard
being had to the provisions contained in
Q. 148-A of the Bengal Tenancy Act.
There is no doubt that the defendant No, 1
was a party to the suit for rent, and a
" pecessary party too, according to the pro-

visions of the law, to which ‘reference has -
just been made. The question arising for

determination in the present case, there-
fore, was a question between the parties to

(1) 53 Cal. 781,

~ the courts below.
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the suit for rent or thei i " |
C . 1elr representativess
Th.e mate_mal question then is whether the
relief c_:larmgd by the plaintiff related to
execution, discharge or satisfaction of the
decree for rent, as contemplated by S. 47
- of the Code of Civil Procedure. In our
. judgment, 'the answer to the question
rrtnlust be‘ in the negative, As between
:a;an_ plamtgl’, who succeeded in ob-
mng a decree for rent against the -
e
tenak:lt, and the defendant No. 1—a AL R. 1934 Cal. ”
co-sharer landlord, who was- joined Appellate ivi
as a part_y ('iefendant in the suit for "N Civil
;esntcf()o;‘sgt|s(ify{ng the requirements of law, 0. 30 of 1932 (Decided on 13-6-33.)
as co auxle in S. 148-A of the Bengal Mitter and Hender.
& cy A ct-—thet:e could not be any, and ANk — som JJ.
cuc:;gnwz}stgo question relating to the exe- UMAR GHOSH. . ... Apbellant
of the rent dec ' ‘ ) |
any question relati o the diseh, here e
; dues ating to the discharge or Hg
sahsfactton of the rent decree. The decree GMANT‘A KUMAR -
:;;z::steor rent, and the liability to satisfy the HOSH Respondent.l
e was in the tenant defendant or her Limitation Act (IX of 19 t, 18
;gprelsentanves. and not in the defendant :;“f,“hm-e"t' of decree }“’138{" A'"’;‘ ment.
tho. the CO’Sh:'lret. }andlord. If therefore ﬁznt:rc—i—l.l;;step-in-aid of aubsezué‘:t i:l:c':::
ere was no liability in the defendant Wi P.C. 0. 2L, r. 53, A

No. 1 to satisfy th
: e decree for rent, as Where a d
there was none no : ! by hi re a decree-holder attaches
uestio y his ju y ! a decree held
q n of execution, judgment-debtor against a third party, the

discha is st .
ge or Satl':fa(,tlon Of the dectee Could sequent executi ' lf l l
I cution o that decree

present stage, including the costs in this

appeal. Future costs af
i ¢ ter rema i
at the dlSCl‘et'lOn of the trial courtnd w" 1 b

Case remanded,.

possibly arise as between th inti
e plaintiff on arr . It
tl ests the e It rather
tl]e 0“13 hand, and the defendant No. 1 on @ starting po)i(:?}g: %;fitu:? decree and will not be
a:p pneri In the above view of the point ation. ‘
ising for consideration in the case Appeal against the order of the Sub

‘before us, the dacision of th .

oo R e Full B ordinate Jud

3[ this Court in Cailash Chandra Taer?chti Judge of Khuina. ,
ar's case (1), referred to above, has no  “Ppellants:—by Neeradbandhu Ray

application ; and we failto a i -

s : ppreciate how

reliance could be placed on the same.by amli? 3‘308’:@’?‘311 bl? Bijankumar Maukerjee
pa osh.

As indicated abové the s it for |
i I . uit for khd
,;)acriesistlou, ail‘ brought.by the plainrtiffh‘szg JUDGMENT.
s it was directed against the defendant Mitter J :—This i
fac. :~—This
No 1’ could not be held to be one barred decree-ho]ders and :is:s? Oallptpeoafl a?)yo (tihe
rder

- by the isi ; - oo
y provisions contained in S, 47 of dismissing their application for executi
ution

the Code of Civil Procedure, The decisio i
: : cedure, n of a decree which
Elovlf:]t Zg‘;\::;g it:eh[_)lam'txﬂ', appellant ip this appears that the detélfe);, 11):)‘;? a:lt;zce?ed. "
b oot aoi o 54 wxs s:{t, must, accordingly, ~tion, was obtained by Munshi Mob e}l({exl-'
be set aside, triede t,,ect that the plain- Sardar and others against Heman?r!a: .
uirs s ' out, on the ments’ n GhDSh and Otheré in the Hi hé um‘:ar
| nce with law. Appeal from Original Decree gNo ogx:st ::;
o the rontt. e appeél - igZhS.D This decree was obtained on the
i : , ’ s allowed, and t ecembef, 1927, and the total amount
? e case is remanded to the court of first of the decree including costs and i 'oun
instance for trial. | came to Rs. 1,500 odd. This dec:;tere“
attached at the instance of the presv::zi
appella_mts Anilkumar * Ghosh and others i
execution of their own decree against tl;:
decree-holder of the High Court’s-decree on

The 'plaiutif’fs appellants are entitled to
get their costs in the litigation up to the

t

N
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*_the t0th Décember, 1930. The ordsr of
attachment was passed by the Munsif’s

Court at Khulna, on that date and was,
communicated to the court where the decree.

now sought to b: executed, t.e., High
Court’s decree, was pending for execution
and the attachment was duly noted in the
register of that court, On tie 11th April,
1931, the present appeliants applied for the
execution of the decree which was obtained
by Mobarak Ali Sardar and others against
Hemantakumar Ghosh and others, in res-

pect of which the  order of attachment was -
made. Obviously, application for execu- -

" tion by the appellants was made more than
three years from the date of the decree,
which was the 12th ‘Decembsr, 1927, aad
it is adinitted that limitation could only be
saved provided it could be successfully
contended that the order of_ attachment or
the application for attachment, which was
made on the 10th December, 1930, in the
Munsif’'s Court at Khulna, was a step-in aid
of the execution of the original decree of
the High Court. The judgment debtors
contended that it was mnot. a step-in-
aidl of the execution of the original
decree. This contention prevailed with the
Subordinate Judge, who has dismissed the
application of the present appellants, on
the ground of limitation.

‘Against this order the pressnt appeal has
bzen brought and it has been contended
before us that it should be held that the
step taken by the appellants for attach-
ment of the decree now sought to be execut-
ed was a step-in-aid of execution of the
said decree which is now sought to be
‘ / _executed, .., th2 High Court’s

Limitation decres, Under Article 132
Act, Art. 182. . of the schedule to the Limi-
o tation Act, an application

must be made within three years from the
several starting points one of which is the
date of the original decree or order -and the
other is the date of some steps which are
taken in aid of the execution of the decree.
It can hardly be said that the order

‘for attachment of the decree now

sought to be executed by the appel-
lants was a step-in-aid of the
original decree; and, if one: looks
to the provisions of Order XXI, rule 53 .of

the Code of Civil Procedure, it will appear
that if the decres sought to bs attached
was passed by another court, then the
attaichment of such decreeis to be made by
the issue to such other court of a notice by
the court which.passed the decree sough't
to be executed, i.e,, in this case, Khulna
court, requesting such other court to stay
the execution of its decree unless and until
the two coaditions mentioned in sub-clauses
(1) and (2) of claunse (b) are fulfilled. So the
order of attachment of the original decree
instead of being 4 step-in-aid of the exe-
cution of such original decree,' was reall'y a

request to stay the execution of the original

decree of the High Court. Instead of-being
a step-in aid of execution of the original
decree, it rather arrests the execution of
the decree, of the High Court. Of course
the effect of the stay was only this: that it
was a limited stay and it would not prevent

either the holder of the decree sought to be

executed or his judgment-debtor from

‘sseking to execute the original decree.

The -appellants in the present case
are themselves to blame if they did
not apply to execute the attached decree
within the period of limitation. The
appéllants cannot have any higher rights
than the original decree-holder, i, e., the
person against whom he obtains the decree;

. e., their judgment-debtor.

Accordingly, we are of opinion that the
Subordinate Judge has taken the right view
of the matter and this appeal must be

. dismissed with costs., The hearing fee -is

assessed at one Gold mohur,
chderson,-]. 1 agree.

Appeal dismissed,

Lahon‘a' 2 - .Jacat CHAND v. Haxvy

execution proceedings he agreed with the
decree-holder to pay Rs. 750 in full
satisfaction of the decree by instalments
with the proviso that if default be made
in the payment of any instalment ’che_l
whole of the balance out of Rs. 750 would
become recoverable by execution of the
decree. The decree-holder agreed. to
these conditions and relinquished the
difference between the original amount of
the decree and Rs. 750. This arrange-
ment was duly presented in writing to
the Court and on both the parties agree-
ing to it-it was attested by the Court and
the execution proceedings filed.” Default
having been made in the payment of the
‘instalments by Santa Singh, the decree-
holder presented an application for exe-
cution of the decree as varied against
him, and the learned District Judge has
held that the only remedy of the decree-
holder is by means of a civil suit and
that the decree could not be executed
because the arrangement mentioned
above was an adjustment of the decree,
as that expression is understood in law. .
He has relied on certain authorities 1n
support of this view, but 1 do not think
it is necessary to mention them or to
discuss them.

" The agreement between Santa Singh

* -and the decree-holder was for the pay-

ment of an amount
Decree-holder  gmajler than the de-

entitled to execute. cretal amount payable
by instalments and, as I have already
stated, this arrangement was attested by
the Court. It is not now open to the
executing Court to go behind that adjust-
ment or arrangement. Under O. 20, r.
11, it is open to the Court, with the con-
sent of the parties, to vary the terms of
a decree, and this was done in the pre-
sent case. Moreover, the order attesting
. the terms of the compromise having been
passed by the Court in the presence of
the parties and with their consent it is
not now open to either of them to con-
tend that the Court was not competent .
to attest it. I accordingly accept this

appeal with costs throughout, set aside

the order of the District Judge and res-
tore that of the executing Court. :

Appeal allowed.

1934 Lah, 9 & 10,
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A. L R: 1934 Lah. 65.
Appellate » 7 Civil.
No. 128 of 1933 (Decided on 15-11-33.)

| Dalip Singh, J.
Rai Jacat CHAND Appellant
versus

HAKU AND OTHERS .. Respondents.

Punjab Tenancy Act, 5.4 (1)~'Land’, definition
of—not to be applied to Land Revenue Act- = .

The definition of ‘land’ in the Punjab’

Tenancy Act is not applicable to the Land -~

Revenue Act,
103 I, C. 501 referved to -

Second Appeal against the decree of the
District Judge, Hoshiarpur. ' .

Appellant:—by Gullu Ram.
Respondants:—by Fakir Chand.

JUDGMENT.

The appeal was accepted on three
grounds. 1. That the land had ceased to
be land at the time of the application to
the Revenue Officer within the meaning
of the Punjab Tenancy Act. The learned
counsel for respondents has not been able
to show me why the definition in the -
Punjab Tenancy Act should be applied to
the Land Revenue Act. He relieson a
ruling Muhammad Ali v. Gulab (1). With
all deference I am unable to agree with
that ruling. The 2nd point was that
Khasra No. 904 cannot be ascertained. I
am unable to see why not .and learned
counsel has not been able to show
me any reason for this finding. Article
32 of the Limitation’ Act’ has no bea-
ring. The appellant applied either within
7 months or 1 year and 7 months to
the Revenue Officer. His -suit would
have been in time, even assuming that
Article 32 applied. Hence I accept the
appeal and dismiss the plaintiffs’ suit
with costs throughout. ,

Appeal allowed.

(1) 103 1.C. 501: A T.R, 1927 Lah. 615 ).
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‘ GHULAM MOHAMMAD.

A. L. R. 1934 Lah. 66. .
Appellate Civil. .
No. 488 of 1928 (Decided on 4-4-33) _

Harrison and Addison, J ] '

GHULAM MouAMMAD and another - -
- Appellants

versus

- Mst. ZAINAB Bibl - i. Respondent.
Custom (Punjab)—Succession—Sonless proprietor
dying—daughter versus agnates—Arains of village

Karol, Sheikhupura District. ' o

Held, that by custom among Arains of village

Karol, Sheikhupura District, daughters exclude
agnates in the absence of sons. :

28 P. R. 1893 distinguished :

. ! [P, 67, C. 2]
First appeal from the decree of the

Sub-Judge, Lyallpur.

Appellants —by R. C. Manchanda and
~ 8. C. ‘Manchanda. '

Respondent :—by Mohammad Amin and
" Balkishan Mehra.

" JUDGMENT.

One Sattar died leaving self-acquired
: land in Chak No. 441

. Facts, G.B. Tdhsil Samundri,
District Lyallpur. This land was first
mutated by the revenue authorities in

" favour of ‘Mst. Zainab Bibi, daughter of .

Sattar, plaintiff, but on appeal the' Col-
lector directed that the name of Moham-
mad Yar, brother of Sattar, should be
entered in the revenue papers. Moham-
mad Yar, has died and the plaintiff has
sued his two sons for possession of the
_land in question. The family is an Arain
one and it migrated from wvillage Karol,
near Lahore to the Lyallpur Colony. It
still possesses its ancestral land in village
Karol and .in the neighbouring village
-Aino Bhatti. - Inthese two villages Sat-
tar’s land has been mutated in favour of
his daughter, the plaintiff, and so far no

shit has been brought as regards that
fand. - : .

Village Karol is an Arain village about

six miles from Lahore city. A short time

ago owing to re-distribution of districts it

was taken out of Lahore district and in-

- cluded in Sheikhupura district. The only

question in this appeal is what is the

custom of these Arains of village Karol as

regards succession to the land in question.
\.

Mst. v. ZAINAB Bisi A.L.R. 193¢
In the introduction to- the Customary
Law.of Lahore district compiled in 1916

by Mr. Bolster occur the following
remarks : . : .

_‘In 1856 daughters were absolutely excluded
from inheritance by collaterals; twelve years
later in the 1868 settlement  there appears

among the. Arains of the Lahore and Kasur"

Tahsils and the Awans and Rajputs of the
Lahore Tahsil a relaxation in their favour
allowing parents to make them gifts of small
areas; tinally in the 1892 settlement and now
among Rajputs, Dogars and Arains, daughters
are held entitled to exclude - collaterals five
degrees remote while in the neighbourhood of

- Lahore, where disturbing causes naturally have

largest play and customns change much more

rapidly than among the Arains of the Sutlej .
Bank, Arain daughters exclude their cousins ,

in the first degree” .

The Wajibularz of this village of the
year” 1856 is printed at p. 46 of the
second paper book. In those days the
Wajibularz contained. a statement of
customs in the village, but thisis no
longer the case, the Riwajiams of the
Tahsil and district alone now recording

_the customs of the people. In this Waji-

bularz of 1856 it is said that: -

RS (4 any proprietor by reason of having no .
male issue gifts his property to his daughter

during his lifetime, she of course will be the
owner. Otherwise the brothers or other near
kindred will be the- owners of the estate, and

the daughters will live with them, but if there _

be no one in his family then of course his
daughter can become the owner."”

It follows from this extract that in
1856 gifts could be made to daughters by
their fathers in this village but they were
excluded by near collaterals though they
were not excluded by the proprietary body
in the absence of sons. In the settlement
of 1894 a Customary Law of the district
was prepared by Mr. G. C. Walker. At
p. 10 of this volume it is stated that : @

** Rajputs, Dogars and Arains say'that a

daughter or sister succeeds to the property if

there isno male collateral nearer related than
in the fifth generation,”

This is an advance on the Wajibularz

of 1856. On the latest Customary Law

of the Lahore district rompiled by Mr.

. Bolster in 1916 the answer to-question 61

is as follows :

~*Among Jats daughters are also excluded by
male lineal descendants through males however
distant. All other tribes follow the same cus-
tom except that (1) among Arains in the proxi-
mity of Lahore (villages of Harbanspura, Sala-
matpura, Mahmud Buti, Koti Abdulrahman,
Fateh Garh, Baghbanpura, Begampura, Maiu
Mir, Ganj, Tajpura, Doaich, Shadipura, Babu

-Copy.
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‘Sabu, Bhadru, Kot Kamboh. Jhug Nangrai
*Saidpura, and’ Kot Kanjri), daughters of sq,nless

jproprietor exclude agnates * .- ... .

' The answer to question-62 shows that

-no distinction is made between self-acqui-.

rred and ancestral property. The above
.answer means that among Arains in the
+proximity of Lahore the custom is that
.daughters of sonless proprietors exclude
agnates however near they are. In para
3 of theintroduction to this volume the

compiler stated that the present English

wolume was a brief abstract of the verna-
cular compilation designed to assist
«Courts to a decision on the general prin-
-ciples of thelocal Customary laws. - The

vernacilar copy of the Riwajiam how- .

.ever does not contain the list of villages
given'in the English edition. All that
-the . vernacular copy saysis thatin the
proximity of Lahore, daughters of Arains
succeed to their father in preference to
agnates. It follows that the list of
~villages given in the English Edition must
not be taken to be exhaustive but was
added by way of example when the
English Edition was prepared and the
.correct statement of custom must be
"held to be that given in the vernacular

Coming now_to the oral evidence, we
find that most of the witnesses who give
.evidence in favour of the plaintiff either
‘belonged to Karol or migrated from
Karol while only one such person gives
.evidence in favour of the defendants,
‘For this reason the evidence of the plain-

- +tiff’'s witnesses is of more weight than

-hat of the defendants:.

Again documentary evidence is in fa-
-vour of the plaintiff’s allegation that in
-village Karol, which is in the proximity
.of Lahore, she is entitled to succeed to
‘her father in preference to her first cou-
sins. In 1891 there were two mutations
4n favour of daughters. In each of the
years.1919, 1921 and 1922 there was one
‘mutation in this village in favour of
~daughters. In1924 there was another
-mutation which is of importance. One
Mst. Begam described asa daughter of
Sajran was succeeded by her sons. There
‘were other co-sharers inthe holding. From
vthis and from the fact that Mst. Begam is
.described as . daughter therecan be no
.doubt ‘that .she succeeded to her fa-
sther’s land as daughter in the presence
-of collaterals though it is not known in

what year this happened. There are thus
six mutations from 1891 to the date of
suit in favour of daughters while there is
no evidence that in ‘this period collate-
rals have excluded a daughter in this
village. It is not without “sigdificance
that on the death of Sattar, the father
of the plaintiff, the plaintiff was recorded
as an owner as had been done in similar
cases in this village when there were no
sons.

An attempt was made to rely upon
Chiragh Din v. Mamman (1), but that
relates to Arains of village Behni and
there is no evidence on the record to
show where that village is and whether
it is in the proximity of Lahore. Simi-
larly certain other mutations were
mentioned but there is no evidence as to

Daughters versus where the villages are
colla.te%als‘ situated to which they
‘ _refer. It must there-
fore be held that in this village since 1891 .
daughters have always excluded agnates
when there are no sons. The village is
in the proximity of Lahore and the
statement of the Customary Law is also
thus in favour of the plaintiff. There is no
proof that agnates have ever excluded
daughters in this village. In these circum-
stances it must be held proved that by

‘custom in this village daughters exclude

agnates in the absence of sons. For the
reasons given, the appeal must be.dxsmls-
sed with costs. :

Appeal dismissed.
(1) 28 P. R. 1893. :

R
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Revisional : Criminal.
No. 1322 of 1933. (Decided on 1-12-33.).
Jat Lal, J.

JucaL KISHORE .. Pelitioner

versus -
Tue CrROWN .. Respondend.

[ ]

Criminal, P. C. (V of 1898), S. 145—dispute over
vacant strip of land—police report to Magistrate—-
no mention, therein, of imminent danger of a breach
of the peace—action of Magistrate under §. 145, .
ultra vives. . .

In a dispute over a narrow strip- of vacant
land among Hindus and Mo“.‘mmada}ns,' the
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Mohammadans claiming that it was theirs and
the Hindus on the other hand claiming that it
belonged to one J,, the Police made a report to
the Magistrate. Though in the report it was
incidentally mentioned that there might
be a remote possibility there was at the
time absolutely no imminent danger of a
breach of the peace. The police report was
also silent on the fact of possession. ’
L

" Held, that, in the circumstances it was wultra
vires of the powers of the Magistrate to have
started proceedings under S, 145, Criminal P. C,
- Case reported by the Additional Dis--
trict Magistiate, Delhi. .

Petitioner :~—by Shamair Chand.
Responde;z{ :—by Zahur-ud-Din.

REPORT.

This is a dispute over a narrow strip
of vacant land measuring abouIt) 28’ x 25°
in village Patperganj

Facts. in the gS ha llied?t r :1
Ilaga. The plot referred to is shown as
No. 154 on the plan attached. Adjoining
this strip of land a mosque is situated in
plot No. 153. A dispute arose among
Hindus and Mohammadans. The Moham-
madans claimed that possession of this
narrow strip of land was theirs and that
possession had been with them for many
years in connection with' their funeral
ceremonies and was also used by them to
take the overflow from the mosque on
certain occasions. On the other hand
the Hindus claimed that this land belong-
ed to one Jugal Kishore. He had planted
aflag on it and intended to build a
dharamsala. The Mohammadans object-
ed to this construction and hence some
.dispute arose. The police intervened and
sent up a report to the Magistrate of the
ilaga.” He thought it" desirable to take
some action. He took proceedings some-
where in August, 1932, and directed the
" parties to put in their respective claims.
These claims were filed and evidence was
-also recorded between the 9th of Novem-
ber, 1932, and 21st of January, 1933.
After that- arguments were heard on the
29th of March and eventually orders were

passed by the Magistrate on the ‘10th of

May, 1933. In his finding the Magistrate
came to the conclusion that the posses-
sion of this plot of land rested with the
" Mohammadans and ordered that posses-
1 should be restored to them, that is,
14 that the original possession of the

1s with them.

\

A.L.R 1938

Now in the first'place- T should like to-
point out that when the original police
report went to the Magistrate there was-
no mention in it that there was a likeli--

"hood of-the breach of the peace.” It was-

in the report incidentally mentioned that.
there may be a remote possibility of this.
happening at some later date, but at the
time there was absolutely no imminent
danger of the breach of the peace. The-
police report is silent on the fact that
possession was with the Mohammadans-
or that the Hindus had forcibly taken:
possession of the land. In spite of this-
the Magistrate seems to have gone out of
his way completely to have commenced.
proceedings under section 145 of the Cri-
minal Procedure Code. By his order the-
Magistrate has taken away the possession:
of this plot of land from the Hindus andv

_delivered it to the Mohammadans. ‘There-

is no reliable evidence anywhere on the-
file to show that as a matter of fact pos--
session was with the Mohammadans. On-
the contrary Jugal Kishore places on the:
record a copy of the judgment of Allaha--
bad High Court in appeal No. 316 of
1909. In this suit Jugal Kishore was a.
pro forma defendant and the plaintiff’
asked for declaration that they as Zamin--
dars were owners in possession of 111
plots of land including certain area in the-
village abadi of Patperganj. Thisinclud--
ed the area in dispute. The suit was-
dismissed in the original Court but on.
appeal a declaratory decree was granted.
_to the plaintiff and the pro forma defen-
dant Jugal Kishore and the order of the-
Additional District Judge was maintained
by the High Court. Since then Jugal
Kishore has remained in possession of this-
plot of land. The map that has been filed
in that civil case shows a flag «flyingson.
this plot of land. However the fact re-
mains that Jugal Kishore has kept his.
possession over this plot of land ever-
since and it is-most unfair that he should
‘be ousted in this summary fashion and
specially so since there is no evidence at
all to show that the Mohammadans were -
forcibly dispossessed two months before-
the Magistrate started proceedings.

, That 'the Magistrate has acted wulira
Grounds for re- vires in ousting Jugal
vision = Kishore from posses--.
sion. Further it is recommended that.
possession should be restored to Jugal.

Kishore. .o :

I
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ORDER OF THE HIGH COURT.

. For reasons recorded by the Additional

District Magistrate, I sat aside the order
-of the Magistrate First Class dated the
10th May, 1933. The possession of the
iland in dispute shall be restored to the
iperson from whom it was taken.

Order set aside.

~ A.L.R. 1934 Lah. 69,
Appellate : ! Criminal.
No 1111 of 1933. (Decided on 14-11-'33.)

Rangi Lal and Abdsl Quadir, J .

ALl MOHAMMAD aligs ALL .. Appellant.
o vefsys ‘ A

THE CrOWN .. Respondent.

Evidence Act, (I of 1872), Ss. 114 (b) & 133—Ap-
wprover, evidence of—corroboration by daceased’s
‘wife .who.was in criminal intrigue with accused
«charged with murder—wife herself an accomplice—
.accused’s confession to wife of deceased-—admissi-

o ?bﬂity—Pena] Code (XLV of 1860) S. 302.

Where the evidence of an approver in the
‘trial of the accused on a charge of murder was
-corroborated by the wife of the murdered per-
'son who was in criminal intrigue with the ac-
.cused and knew all about the propnsal to mur-
«der and-was a consenting ‘party to tae commis-
-soin of the crime,

Held, that the wife’s evidenee should not -be
-accepted either as corroboration of the appro-
ver’s evidence, or, as sufficient, apart from in-
~dependent evidence, to justify conviction of
the accused, she herself beingin the position
of an accomplice, 20 P.R. 1919 rollowed,

: [P. 70, C. 1)
Criminal Trial—procedure—examination of ap-

prover after the corroborating witnesses—impro-
-per.

The approver should be examined before the
witnesses who are cited to corroborate him,

: [P. 70, C. 1.3
‘Appeal from the order of the Sessions

Judge, :Gujranwalla. T
Appellant :—Dby Abdul Hye. - :
Respondent :--—by Sundar Das, for the

Government-Advocate. ' .

JUDGMENT.

Rangi Lal, J:—On the 25th of January,
1933,atabout 2 p-ni., the dead body of one
Charagh was seen at the Shatoda well
near Sodhra by Hayat Mohammad. He
went and made a report about the

matter at the Wazirabad polige station
at . 6-30 p.m. The post morten examin-
nation of the dead body wds conducted
next day in the afterncon and it was
found that death was due to the cutting
. of the throat.” A stab

Facts. © © wound was also found
in the abdomen. Ali,

accused was said to have an intrigue
with the wife of the deceased and suspi-
cion thercfore fell on him and he was
arrested on the-27th of January. His
house was searched on the following day.
and a blood-stained shirt was found.
A few days. later, one Hussain -who

. was believed to~ be a friend of the

accused was arrested at Lahore and he
turned King’s witness. A blood-stained
chadar was then found from his sister’s
house at Phangat and a knife was brought
out by a diver from the welil close to
which the dead body was found. The
accused was then sent up for trial. "He
has been convicted under section 302,
Indian Penal Code, and has been sentenc-
ed to death. He has appealed through
Mr. Abdul Haye who has addressed us

_ on his behalf. The case is also béfore us

under section 374, Criminal Procedure
-Code. i

Tle case for the prosecution as dis-
closed mainly by the approver is briefly
as follows :— He and the accused were
great friends as the latter had helped the
former in the abduction of one Ms.
Resham Bibi on  two occasions. The
accused was in love with Charagh’s
wife Mst. Allah Rakhi and easily
persuaded Hussain to join himn in killing
Charagh. It was ascertained from
Mst. Allah Rakbi that her husband
would go to Sodhra on a particular day.
The accused and the approver met by
appointment at the Fakiranwala well and
followed Charagh and killed him near the
Shatoda well shortly after night-fail.
The accused overpowered the deceased
by twisting the latter’s turban round his
neck and knocked him down. The
approver then held the legs of the victim
while the accused cut his throat with a
knife which was afterwards thrown irito
the well close by. The accused then went
to his village and told his sweetheart
what he had done and proceeded at once
to have sexual intercourse with her. The
approver went to his sister’s house at
Phangat and spent the night there. Next
morning when he was leaving, he noticed

N



10 e BAL KISHEN v. THE CrROWY

some blood-stains . on his chadar and got
his sister to washit. He could not,
however, wait till it dried up and left it

with her, taking another ckadar from her .

instead.

[His Lordshlp after examining the "

evidence in detail proceeded to examine
the confession said to have been made
by the accused to his sweetheart, Mst.
- Alla Rakhi.] A
* This seems to have 1mpressed the lear-
ned Sessions Judge very much: but he
failed to realize that
Approver —cor- according to the pro-
foboration. secution Mst. Allah
Rakhi was practically an accomplice
in the crime and her statement could
not therefore. be used to corrobérate.
that of the approver. In Shahrah
v, the Crown (1) it was held that a
wife who knew all about the proposal to
murder her husband and was a consenting
party to the commission of- the crime is
in the position of an accomplice and her
" evidence should not ordinarily be accepted
either as corroborative of the evidence of
an approver or as sufficient, apart from
independent corroboration, to justify the
conviction of any of the accused. Mst.
Allah Rakhi stated that she was
oncé seen co-habiting with the accused
" by ber -husband’s sister (P.W. 20). Her
statement in regard to this incident is
contradicted in important particulars by
the statement of P.W. 20 and Dewan
Singh (P.W. 15). It is somewhat unsatis-
factory feature of this trial" that the
approver was examined
dulr‘é‘l’mper proce-  after all the witnesses
’ : who were supposed to
corroborate his statement had been exa-
mined, The -assessors could not have
appteciated the corroborative evidence
when it was given and the Court and the
counsel could not have been in a position
to question the witnesses properly. The

opinion of the assessors, therefore, loses

much of its value in this case.

After carefully considering the material
on the record, I am of opinion that the
case against the accused has not been
proved beyond doubt. I would, there-
fore, accept the ~appeal and acqult the
..appellant.

Abdul Qudiar, j :—1 agree.. . |
AM)eal allowed.
(1) 2 P. R. 1919°: 49 I.C. 607 (Cr) :

i

r
i
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- Tne CrowN

- A.L.R. 193’43
TA L. R 1934 l'.ah 70‘._
Appellate - o5+ Criminalc
N5. 940 of 1933 (Decided on 9-11-33. ),

 Jai Lal and Bhide, JJ.
Bar KisHEN alias Darr .. Aquellant
versus o .
. ‘Respondent..

(i) Evidence Act (I of 1872) S. 32—Dying, decla~
rations—discrepancies in, affect value of evidence:
and not admissibility. .

Discrepancies in d)m" declarations can onlyr .
affect their value and not their admissibility
under S. 32 of the Evidence Act.

[P. 71, C. 2]
(it) Penal Code (XLV of 1860) ‘Ss. 302, 304 (I)—

Causing injuries with knife of size of ‘ordinary pen-
knife—accidental infliction of injury on ahdomen:
proving fatal—absence of guilty intention—Ilikeli-
hood of knowledge that death would result—convic-
tion under S. 304 (II) appropriate.

Where the accused, a youth, struck the
deceased with a knife of the size of a pen-knife:
on some parts of the body, none of which were
vital, and in the course of the scuffle hit on the-
abdomen which proved fatal,

-Held, that the accused could not be held to-
have the intention to cause death so as to-
bring the case under S. 302 I.P.C,, but, at any
rate he must be held to have the knowledge:
that a blow with 2 weapon of that kind was-
likely to canse death, and the offence, there-
{ore, fellunderS. 304, Part 11, I.P.C. 99 1.C., 119
followed.

[P72C"]

(iii) Punjab Bors!al Act. S. 5—Conv1ctwn under
S. 302, 1. P. C. altered to one under S. 304 Part II—
sentence of detention inthe Borstal Institute main-
tained. ; -

\Vhere the accused, a youth, was convicted!
under S, 302, I. P, C. and was sentenced to be
detained in the Borstal Institution for 7 years,.
but the conviction was, on appeal, altered to
one under S. 304 Part I, I.P.C.

Held, that though the’ sentence of detention:
in the Borstal Institutidn was illegal for an
offence under S, 302 1.P.C., the sentence could
be maintained as the'ﬁnding was altered to one
-under S. 304 Part II.

Appeal from the conviction and sen-
tence passed on acciised by the Sessions
Judge Lahore.

A ppell:mt ~—by Amar Das:

Respondent :—by Din Muhammad Assts—
- tant Legal Remembrancer. ... ! .7
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s JUDL:MENT

“Bhide J:—The Sessxons Judge of
Lahore has found Bal Kishen alias Dari,
a youth aged about 15, guilty of the mur-
der of one Mohindar, under section 302,
Indian Penal Code, and in lieu of passing
a sentence of transportation for life under

that section has ordered him to be detain-
“ed in- a Borstal Institution for seven

years, under section 5 of the ' Punjab
Borstal - Act, “ 1926. The convict - has
appealed and a petition for revision has
been filed on behalf of the Crown on the
ground that the order of detention passed

under the Punjab Borstal Act is 1llegal. .

The facts of the case are simple. It
appears that there was longstanding en-
mity between Ghunna Mal, maternal
gmndfather of the appellant (with whom
he was. living) and his brother Ramji
Dads. Recently there had been disputes
hetween the appellant and the children of
Ramji Das and theappellant had beaten
Mst. Warni, a daughter of Ramji
Das. Ramji Das spoke about this to one

* Duni Chand and said that he was going .

to report the matter to the police. Duni
Chand said he would' speak to Ghnnna
Mal himself and put the matter right.
But Ghunna Mal asked him not to inter-
fere’in his affairs. Later on Ghunna Mal
went to the shop of Ramji Das and took
him to task for complaining to strangers
and  Roshan son of Ramji Das and the
appellant threatened to see to him when

‘he went to his house. In the evening
‘when Ramji Das passed by the house of

Ghunna Mal on his way to his own house
he was assaulted by Roshan and Raja
Ram sons of Ghunna Mal and Dari inflic-
ted injuries on his legs with a knife.
Ghunna Mal himself is said to have been
present and inciting them. The daugh-
ters of Ramji Das and his son-in-law
Charan Das came out of his house and
Mst. Shakuntala, one of the daugh-
ters, abused the assailants, whereupon

" the appellant went to assault her but was

stopped by Mohindai1, who was amongst
the persons who were attracted to the
spot by the noise. The appellant dealt
him three or four bluws with a knife,

inflicting a serious injurv in the abdomen.

Ramji Dus and Mohindar’were immedia-
telv taken to the hospital and the matter
was reported to the police. ‘The Police
Sub-Inspector took -down the statemernits

of both and as the condition of Mohindar .

was precarious, his statement’ was recor—
ded later by a Magistrate also.,” Mohindar
succumbed to his injury in a few days

. The above- story 'is supported by the
evidence of Ramji-Das, the dying decla-
rations of Mohindar and the statements of
three eye witnesses, viz.,, Charan Das,
Sohan Lal and Piare Lal. The learned
Counsel for the appellant has criticised
the discrepancies .in the dying declara-
tions of Mohindar as recorded by the Sub-
Inspector and the Magistrate and has
urged that these dlscrepanc1es render
these declarat1ons inadmissible in -évid- -
ence. But the con-
tention seems unten-
able. The declarations
are clearly admissible
under section 32 of the -Indian Evidence
Act and the discrepancies can only affect
_their value and not their admissibility, In
‘the present instance, however as the -
learned Sessions Judqe has shown the dis- _ -
crepancies do not really affect materially
the merits. of the prosecution case. The
main dlscrepancy on which stress was
laid was that in the statement before the
Sub-Inspector the deceased said that he
was assaulted by the appellant when he
was going to6 rescue Ramji Das while in
the later statement before the Magistrate,
hesaid that .he was attacked by the
appellant when he tried to prevent the
appellant from assaulting Mst. Sha-
kuntala. But this discrepancy appears
to be merely due to lack of some details
in the earlier statement. It cannot obvi-
ously make any difference as far as the
offence is concerned, wiether the appel-
Jant assaulted the deceased while attemp-
ting to rescue Ramji Das or his
daughter and it cannot therefore be said
that this alteration in the story ‘must
have been an innovation deliberately in-
troduced. Another discrepancy to which
reference was made was the fact thatin
his earlier statement. Ramji Das stated
that Roshanalso had a knife; but the
injuries on his person were from the out-

Dying declara-
tion, discrepancies
in, effect of.

‘set attributed to the appellant and hence

this discrepancy also does not appear to

be material.

It was urged next that the fatal injury-
on the person of the deceased could not
have been caused by the knife which was
produced in Court and which is said to
have been seized from the appellant by’
Charan Das. ThlS contention is, hoq:'ever,
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ot supported by the evidence on the
record. Dr. Partab Singh' (P. W. 2) has
«learly stated that' ‘the injury could be
caused by this knife and even Dr. Quick,
.on whose evidence, the learned counsel
for the appellant. rehed had to admit
that the injury could be caused by the
knife, if it was moved in the wound, as
it easﬂy might have been, while being
taken out, " N

The appellant pleaded not guilty and
stated that he was not even present on
the scene of the fight but no evidence was
produced in defence. The appellant had
an abrasion on his person of which no
satisfactory explanation was given and it
is an indication of his presence on the
spot. In my opinion the evidence on the
record leaves no room for doubt that it
was the appellant who inflicted the fatal
injury on the abdomen, and there seems

no good ground for believing that the-

injury was inflicted by some other person
-and the name of the appellant was substi-

tuted for thereal culprit. There is, how--

ever, .reason to think that all the facts
relating to the offence have not been dis-
closed by the prosecution witnesses. The
deceased stated before the Sub-Inspector
that he, Sohan Lal and Piare Lal had
gone out for a stroll and went to the spot
only on hearing the noise. In the state-
ment before the Magistrate he said that
he was going to the house of his sister to
take his meals, but that house seems to
be in a different direction. It seemsalso
somewhat doubtful if these men could
have heard the noise of the altercation
between Ramji Das and his assailants
from the place Where they are supposed
to have been. - The medical evidence
shows that Ghunna Mal and Raja Ram
had also abrasions on their persons though
these were not of a serious character. ' It
seems, therefore, possible that these men
had gone to help Ramji Das by a prior
arrangement and the attack on Ramji Das
was not so unprovoked as is represented.
It appears further from .the 'evidence of
Sohan Laland Piare Lal that the appel-
lant struck the deceased with a knife,

when he caught hold of him by the neck.

The deceased stated that he was struck
four times in the abdomen but this is not
borne out by the medical evidence. It
appears from the evidence of Dr. Pratab

Singh that out of the four injuries of the

deceased one was an abrasion, which was

/_,.
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due to a bdlunt wéapon, while anothér was

a slight incised wound on a finger of the"

right hand. The latter might easily have

been caused in the attempt of the deceas- . -

ed to ward off the blow.. Another injury
which was on the 8th left costal cartilage
was only skin deep. The remaining in-

. jury, a punctured wound in the abdomen,

was the only serious injury and. this was
the injury which proved fatal. The medi-
cal evidence does not, therefore, show
‘that {our blows were deliberately. aimed
or inflicted in the abdomen as stated by
the deceased. It seems quite possible
that when the appellant was caught by
the neck by the deceased, he accidentally
hit him in the abdomen, without really
intending to inflict an injury in a vital
part. 1 feel fortified in this conclusion
by the fact that Ramji Das against whom
the appellant and his relations had a
grudge was only wounded in the legs by
the appellant. The deceased was admit-

tedly a stranger and there was no ill-feel-
ing between him and the appellant. It .

may also be noted that’ the kuife used

was not a formidable weapon being of the
-size of an ordinary pen-knife. ’

In view of the above facts, I do not
think it can be safely held that the ap-
pellant had the guilty knowledge or in-

" tention required by section 300, Indian

Penal Code. There is, however, no doubt
that in inflicting an injury with a knife
as he did he must be held to have; at

.any rate, had the knowledge that a blow
with a weapon of this kind was likely to.

cause death. His offence -would,
therefore, fall wunder section 304,
part II, Indian Penal Code. The case
seems to stand on the same footing as
Jagat Singh v. Emperor: (1)in which a
similar view was taken by a Divis®n
Bench of this Court. As regards the sen-
tence,the appellant is an immature youth

and very likely acted under the influence .

of his elders. In my opinion a sentence
of five years’ rigorous imprisonment

‘would have been sufficient to meet the

ends of ]ustxce in the ‘circumstances of
the case, but in view of the age of the
appellant it would be, I think, preferable
to order his detention in a Borstal Instl«
tution. for the same period.

1 would accordingly accept the. appeal
and altering the conviction to one under
section 304, part 11, Indian Penal: Code,

(1) 27 P. L. R.6: 991. C. 119,

-

..Appellate
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-order the appellant to be - detained in a

"Borstal Institution for five . years under
:section 5 of the Punjab Borstal Act.

. The petltlon for revision was based
on the ground that no order of deten.

tion under the Punjab Borstal Act could -
“be passed on a conviction for - an offerice,

aunder section 302, Indian Penal Code,

.and this was conceded by the learned-

<counsel for. the appellant also (vide de-
finition of an ¢ offence *’ as given in that
Act) ; but that objection now disappears
.as the conviction is being altered to -one
under section 304, part II,‘Indian Penal
«Code. . The petition for revision conse-
-quently becomes infructuous and must
be dismissed. ,

Jailal, J:—1 agree. .
Appeal accepted.

A.L.R. 1934 Lah. T3.

No. 1328 of 1932. (Decided on 13-1-33.)
Abdul Qadir, J. \

-
. ABDUL HAMID and another.. Appellant

VErSuS

THE CROWN . Respondent.

Criminal P. C., (V of 1898), S. 239 (g}—accused’
. charged of counterfeiting coins—joint trial—offences

quite separate and not concerning the same coin—
‘misjoinder of charges—trial vitiated.

Where three accused persons were jointly
tried on a charge of counterfeiting coins and’

- uttering them, but while the charge against the

-one accuased was of uttering a coin, the charge

: against the second was of possession of different '
- coins altogether and the third was suppesed to

be the manufacturer of counterfeit coins work-
ing at quite a different place, with whom no

© .+ direct touch of the former accused was shown

by the evidence on the record.
Held, that cl. (g) of S. 239, Cr. P.C,, "did ‘not

. apply to such a case as the offences for which

the three men were tried did®iot form part of
the same transaction .and that the trial was

- vitiated by the misjoinder of. charges and the
* joint trial of the accused.

[P. 74c2]

Crlmlnal Appeal from the order of the
“Magistrate First class, Jullundur.

Appellant :—by Abdul Aziz.

The Crown :—by M. L. Batra. °

Criminal. .

AspurL HaMID ». Tue CrowN 3

JUDGEMENT. -

‘Abdul Hamid; Abdul Razaq, and
Ahmad Ullah have been jointly tried and
convicted and have - appealed to this
Court. The question raised by Mr.
Abdul Aziz, who represents Abdul Hl‘mxd
and Abdul .Razaq, is that the joint trial
of the three persons was not justified by
law and vitiates their convictions -and
should be set aside. The merits of the

.case have not been argued before me and

the arguments have been confined to this
preliminary objection.

Facts. The facts that led to
' this trial are briefiy as

follows. Abdul Razaq, who is a young

*man and z student in a school, was seen

having an altercation with a shopkeeper
in Jullundur, who was accusing him of.
having given him a suspicious looking
rupee, which was subsequently found to
be a counterfeit coin. This was seen by
a constable who had received information
against Abdul Razaq and Abdul Hamid -
that they were putting some counterfeit
rupees in circulation. He took hold of
Abdul Razaq and took him to the police
station with the rupee that he had passed
to the shope-keeper, Ramzan. The
accused were searched at the -police
station and some more coins, after-
wards found to be counterfeits of

-King’s coins, were found in his

possession.  Abdul Hamid is the uncle
of this young man. His house as.well
as his person was searched and some

more coins including some counterfeit

coins were found in his possession. It is
said that through one of these accused

.in  Jullundur, a clue was obtained to

Ahmad Ullah, who has a shop at Delhi.
The police went to Delhi twice. On
the first occasion they met Ahmad
Ullah and searched his house but noth-
ing incriminating was found. On the
second occasion Ahmad Ullah produced
a pair of dies Ex. P.2 and Ex. P.3 and
four blanks, Exs. P. 5 to P.8, from a
place in the Company garden; and it was
found later on'by the Mint Master, who
examined the articles produced that'a
number of coins produced from "the pos-
session of the accused” were countérfeit
coins, which could be produced or had
probably been produced by using dies
Ex. P.2 and P.3. After investigation
the three accused named above, 'were
sent up together to take their tnalcat

* Jullundur. Abdul Razaq being charged
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revolver and the ‘cartridges ‘respectively,..
The trial Magistrate convicted him in '
both cases. On appeal the learned Ses- -
sions Judge set aside the conviction:
in the case relating to the alleged pos--
session of catridges on the ground that..
that they were not proved to be in the
exclusive possession of the petitioner as.

* the house in which the cartridges were
found eoncealed was used by the peti--
tioner as well as by his father and.

. , vrother, there was nothing to show-
" Arms Act, S. 19 (f) —revolver found in shed not in rother, and there was nothi § to sno

exclusive possession of accused on latter’s pointing out
~~accused not guilty. a o :

Where it was the accused who led the police

to the shed and pointed the

place where the

revolver was lying and it was found that the
shed was not in the exclusive possession of 1he

accused, but was o
siders, .

pen and accessible to out-

Held, that the mere knowledge of the fact
that ths revolver was lying in the shed, or
pointing out of the place from which it was ac-
tually found, without proof that that place was
in the exclusive possession of he accused, is not

sufficient to brin

g home the ofience under S,

19 (f), Arms Act to the accused,

Revision agains
sions Judge, Raw

Petitimier:—by

[P.75,C. 2]
t the order of the Ses-
alpindi. »

L. M. Patza.

CPown:—-by Chandar. Gupta.
- JUDGMENT.

The petitioner

has heen convicted

under S. 19 (f) Arms Act, having in his

possession a revolver without a license,

Facts,

He has been sentenced
to undergo rigorous

imprisonment for two years. The facts
found are that the petitioner, who is.
a military reservist, came to his village

about three mont
ence and was livin
is  occupied by hi

hs before the occur-
g in his house which
s father. The police

came to search this house on suspicion.
that it contained certain property which

had been stolen in
ed to find' the

finding these cartridges, they further
questioned the petitioner and he led them
to a cattle shed, which is situated at a
short distance from the house, and from
there he produceda revolver from under-
neath a heap of firewood. He was pro-
secuted under S. 19 (f), Arms Act, in -
two separate ‘cases for possession " of the

a burglary. They fail

stolen proporty in the
1 ble to recover a holster
containing a‘number of cartridges buri- of the petitioner, is not sufficient to bring-.
ed under the floor of the house, After home the offence to the petitioner.  In

my opinion the prosecution has failed to--
establish the case. satisf
the petitioner. I accept the petition for -
revision, set aside the conviction . and:

direct that the petitioner be set at liberty -
forthwith. .

that the cartridges had been placed there :
by the petitioner rather . than by his--
father or brother. The learned Judge -

however upheld the conviction in the case-
of the revolver. o

The petitioner has preferred a petition .
for revision to this Court and, after hear- -
ing both counsel and examing the record,..
L'am of opinion that the petition must
succeed. .As pointed out already the:
revolver was found in a cattle shed and
not in the house in which the petitioner -
was actually Jiving. It was admitted by.
the prosecution that the cattle-shed was.
open ‘and accessible to outsiders. There-
is, moreover, nothing to indicate that the:
shed was in the exclusive possession of
the petitioner. His father actually lives.-

in the house and the petitioner had come- -
on leave to the village only a short time
before. .1t is also in evidence that his.
younger brother is.in the police and had
lived in this house a few days before the -

- recovery of the revolver. .In these cir--

cumstances the revolver cannot be said
to have been in the exclusive possession of
the petitioneror to have been placed in
the shed by him. It is no doubt true that it
was the petitioner who- -
led the "police to the-

o shed and pointed out
the place where the revolver was lying

but the mere knowledge of the fact that

the revolver was lying in the shed or the -
pointing out of the place from which it .
was actually found, without proof “that
that place was in the exclusive pessession .

No offence com-
mitted, !

actorily against

Conviction set aside.
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" #A.L.R. 1934 Lah. 76 (1).

,Appeilate » Civil.
No 282 of 1933 (Decided on 17- -11-33.)
Bhide, ].

JPARTAP SINGH ' .. Appellant

Versus :
Firm XKBpaAaN CHAND— :
RapHA KISHEN Respondent,
Civil P.C. (V of 1908) S. 60 (c)—House imside
-abadi occupied by agriculturist-—graated for
; flour mill-—not exempted from attachmeat.

A house inside the abadi, gra.nted to a tenant
for purposes of flour-mill is not exempt from
:attachment under S. 60 (c) Civil P.C., unless the
house is used bona fide for the purpose of
.agriculture. 12 Lah. 367 followed.

Miscellaneous First Appeal from. the
corder of the Senior Subordinate Judge,
Ferozepore.

Appellant: ~—by Dr. Nand Lal.
.. Respondent:—by Fakir Chand.

JUDGMENT.

“The appellant raised objection under
«section 60 (c) of the Civil Procedure Code
to the.attachment and sale of two of his
‘houses. One of the houses is inside the

abadi and is occupied by him, while the

other is outside the abadi. The objection
*was dismissed by the learned Subordinate
Judge without giving any finding as
regards the house within the abadi. The
~evidence clearly shows that the appellant
s an agriculturist and the contention of
ithe learned counsel for the respondent
:that the appellant parted with all his land
..and cannot therefore be considered to be
:an agriculturist is not established. As
" regards the second house, it is in evidence
‘that that house was given to a tenant for
-the purposes of a flour-mill. As laid down
'in Mirza v. Jhanda Ram ({) exemption
~cannot be claimed under section 60 (c)
" Civi! Procedure Code, unless the house'in
-question is used or occupled bona fide for
‘the purposes of agriculture. This condi-
-tion does not appear to be fulfilled in the
present case.

I accept the appeal to the extent of
~exempting the house inside the abadi,

vwhich is occupied by the appellant from'

-attdchment and sale. The appellant will
sget half the costs of this appeal.

Appeal accepted.

12 Lah, 367;31 P. L: R 842 : AT, R. 1930
1Lah. 1034 : 130 1. C. 419,

.

a

A.L.R. 1934
A. L. R. 1934 Lab.'(76) 2.
Appellafe : -  Civil.
No. 756-0f 1932 (Dacided on"12-7-33.)
Jai' Lal and Munroe, JJ.

KHAIRATI Ram . Appellant

VEYSUS

Cuunnt Lav-and others .. Respondents.

Court-fees Act (VI of 1870). Art. 17, cls. (iii) and
(vi)——Mortgage suit—decree providing for payment
to puisne mortgagees out of the balance of sale pro.
ceeds—mortgagor’s appeal against that part of the
decree—Court fee.

. Subsequent to the institution of a mortgage
suit by the mortgagee against the mortgagor,
certain persons who clalmed to be the puisne
mortgages of the same property were implead-
ed as defendants to the suit on their own appli-
cation. .The mortgagor pleaded inter alia that
the puisne mortgage did not exist and the Court
after framing an issue on the point found that
the mortgage existed, and directed thatout of
the sale proceeds of the property in suit, if any-
thing remained after satisfaction of the prior
mortgagee’s claim, Rs. 2,490 should be paid to
the puisne mortgagees.

Held that the decree of the trial Court must
be interpreted to be a decree for the payment

of Rs. 2,400 to the puisne mortgagees by sale of

the mortgaged property and thaton an appeal
from such a decree, ad valovem Court fee must
be paid.

: [P. 77, C.2.]

" Second appeal against the decree of
the Additional District Judge Amrltsar

Appellant :—by Nand Lal.

Respondents :—by Nand Lal.,
JUDGMENT.

Jai Lal, J.—One Bakhshi Ram insti-

tuted a suit for sale of mortgaged .

property. Defendant No. 1 was Khai-
rati Ram, the mortgagor. Defendar®
Nos. 2 to 4 were the purchasers of the

- property from Khairati Ram after the

mortgage.. Subsequent to the institution
of the suit, on their own application
defendants Nos. 5 to 7, who claimed to

be the puisne mortgagees of the same

property; were impleaded.  Khairati
Ram, defendant, pleaded ¢nfer alia that
the mortgage in favour of defendants
Nos. 5to 7 did not exist. The trial
Court framed an issue : was no mortgage-
deed executed in favour of defendants
Nos. 5 to 7 or whether that mortgage-
deed did not subsist ? After recording the
evidence of the parties it is found in

Lahore ‘ KHAIRATL RAM 9. CHUNNI Lap ‘ T

favour of defendants Nos.' 5and 7, that
is to say, it held that the mortgage existed
and wasenforceable and passed a prelimi-
nary decree in the following terms:

“ Decree for Rs. 5,252-4-0 with cost-

and {urther interest at the rate of 6

per cent. per annum till the realization of

the decree under Order XXXIV, rule 4
in favour of the plaintiff against defend-
ant No. 1. The money to be paid within
two months, in default of which one-
fourth of the house and one-fourth of the
shop mortgaged will be sold and I further
order that if any money is liet behind

after the satisfaction of the decree of the .

plaintiff then that money will be first
paid to defendants Nos. 5 to 7 who are

-the subsequent mortgagees of the shop in

dispute and the surplus money, if any,
will be given to the ]udgment -debtor
Khairati Ram.”

I should have mentloned that the
amount found due to defendants Nos. 5
to 7is Rs. 2,400, The decree that was
prepared in pursuance of the decree of
the trial Court follows closely the word-
ing of the judgment as set out above. The
decree of course is in the wrong form, as
it should have'been as provided in form
No. 9 of appendix D, Schedule III, Civil
Procedure Code. It does not, however,

_in my opinion, afiect the question which

is before us. Against the decree passed
by the trial Court the defendant Khairati
Ram presented an appeal which substan-

~ tially was against the decision of the

Court about the existence of the mort-
gage in favour of defendants Nos. 5 to 7.
In the grounds of appeal, however, the
question of the interpretation of the
mortgage-deed in favour of the plaintiff
mortgagee was also raised. On our point-
ing out this to Dr. Nand. Lal the learned
Counsel has stated that this ground was

** foolishly”’ taken and he has undertaken-

to withdraw it and he has actually done

~ so by means of a written application. The

appeal was preferred to the District Judge
who was of opinton that a Court-fee
stamp of Rs, 10 paid by the appellant on

the memorandum of appeal was insuffi-.
cient and that ad valorem Court-fee

should have been paid by the appellant.
The appellant, however, was not pre-
pared to make good the deficiency. The
learned Judge, therefore, dismissed the
appeal. Khairati Ram has consequently
presented this second appeal and the
only question before us is whether the

decision of the - District Judge' that ad!
valorem Court-fee should have been paidi
by appellant on Rs. 2,400 is correct!

We have of course now assumed!
that the appeal before the Districtt
Judge was merely against the de-
cision in favour of defendants-Nes. 5
to 7. Dr. Nand Lal for the appellant has
rehed upon article 17, clauses (¢¢7) and

(vi), schedule 11, Court:
Arct°“;§1'fees Act,  Fees Act, and has con--

o tended that the relief’
that he really claims is a declara--
tion that the mortgage in favour of the
contesting respondents does not exist. -
The trial Court, however, has directed '
that out of the sale proceeds of the pro--
perty in suit, if anything remains after
the satisfaction.of. the plaintiff's claim,.
the balance should first be paid to defen- .
dants Nos. 5 to.7.in satisfaction of their
mortgage which has been found by him to-
subsist. It may be that the whole of the-
amount due to. defendants Nos. 5 to 77
may not be realized out of the property:
in dispute or no - part of it may be realiz—
ed, still there may be the question of the -
personal liability of the appellant. In.
any case at present as it stands the:
decree of the trial Court must be inter-
preted to be.a decree for the payment of.
Rs. 2,400 to defendants Nos. 5 to 7 by
sale of the mortgaged property and there-
can be no manner of doubt thaton anv
appeal from such a decree, ad valorem
Court-fee must be paid. I am unable to-
distinguish the present case from the~
case if defendants Nos. 5 to 7 had insti- -
tuted a suit for the sale of the mortgaged
property and a decree had been granted .
to them as prayed for by them. The-
question of the sufficiency or otherwise -
of the property mortgaged to satisfy.the -
decree does not affect the question of
Court-fee. A number of authorities were :
cited on both sides. None of them, how-

. ever really covers the present case though

some observations made in them might
be useful in deciding the appeal. I do-
not, however, consider it necessary to-
discuss those ruhngs because it appears.-
to me that the matter isso clear that it
does not require any further discussion...

I would, therefore, dismiss this appeal.

* with costs.

Monroe, J.—I1 ag‘ree.
- Appeal dismz's‘;\ed.-

—
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$A. L. R. 1934 Lah. T8.

.Appellate © o Civil
"No. 297 of 1933 (Decided on 18-11-'33.)
o Bhide, J.

. _Lala Dar MaL and o

_ another Appellants
gt versus

Lala = Hans RaAj and
" others . -+ .. Respondents.

~.

(1) Provincial Insolvency Act, S. 53—Alienation, a
“few months before inso'vency—pre-emptor holding
-decree against transferee—both transfers liable to
‘be’ set aside under S. 53.—Pre-emption, right to,
-nature of.

Where properties were alienated by an insol-
~vent a few maonths before insolvency, in respect
-of which the pre-emptors obtained a decree
~‘against the transferee,

Held, in proceedings by the Official Receiver
under S. 53 of the Provincial Insolvency Act
--challenging the alienation as Irandulent where-
in both the insolvent’s alienee and the pre-
~emptors were made parties, that both transfers
~were liable to be set aside.
Case-law referred to and distinguished.
If the original alienation by the insolvent is
~challenged and falls through, subsequent trans-
~fers are also liable to be set aside, where the

~transferees are made parties to proceedings
-under S. 53. :

The right to pre-emption is merely one of
-eubstitution and not of re-purchase, and where
the original transfer by an insolvent is found
-to be fictitious, the title of the pre-emptor can-
~not be sustained. 32 P. I.R., 283 referred to.

[P. 78, C.2.]

(ii) Provincial Insolvency Act, S. 53—Decision
-wnder—second Appeal—conversion of second
+appeal into revision practice. )

No second appeal lies against a decision under
‘S. 53 of the Provincial Insolvency Act. But it
is competent to the High Court totreat the

~second appeal wrongly preferred as a Revision
petition. ’ .

‘ _ [P.79,C. L]
Miscellaneous First Appeal from the
~order of the District judge, Jhang.

Appellants :—by J. L. Kapur.
. Respondents —by Fakir Chand.
JUDGMENT, o
‘One Hoshnak Rai was adjudicated in-

-solvent on the 30th of July, 1928.
“‘During the pendency of the insolvency

-proceedings but a few months before the

~order of adjudication was passed the
- insolvent sold his property to one
«Chanan Das for Rs. 2,000. - Thereafter

nay
y

N

A.L.R. 1934

an application was made by. the Official
Receiver under Section 53 of the Provin-
cial Insolvency Act for the sale being set
aside. While ‘these proceedings were
. pending, an uncle and

Facts. "~ brother of the insol-
Lo vent brought a pre-
emption suit with respect of the sale in
favour of Chanan Das and obtained a
decree on the 24th of April, 1930. The
pre-emptors were made parties to the pro-
ceedings under Section 53 of the Provin-
cial Insolvency Act and eventually the
sale was set aside both as against Chanan
Das and the pre-emptors. The pre-
emptors appealed to the District Judge

but the appeal was dismissed. They

have now come up to this Court in
second appeal. - : '

No Second appeal appears to be
competent from a decision of the Insol-
vency Court under Section 53 of the Pro-
vincial Insolvency Act; but it is urged
that the order passed by the Court below
is illegal and therefore 1s liable to be set

. aside in revision. The two points urged
before me were that the learned District
Judge has erred in holding that the
doctrine of Iis pendens Applied to the
pre-emption decree in favour of the .
appellants and secondly that the trans-
fer in favour of the appellants did not.
fall within the scope of Section 53 of the
Provincial Insolvency Act, and could not
be set aside under that Section.

As regards the first contention, reli-
ance was placed on Bhag v. Ujagar Singh
(1) Mahomed Khan v. Khuda Baksh and
(2). These authorities appear to lend
support to the contention that the trans-
fer to a pre-emptor being in recognition
of his right which existed before the suit
the doctrine of /is pendens cannot apply.
Assuming this to be so, however, it s
still to be seen whether the transfer
could not be set aside under Section 53
of the Provincial Insolvency Act when
the original transfer to Chanan Das was
found to be fictitious and fraudulent.
The latter finding being one of fact ¢an-

‘not be challenged. The learned counsel,

however, contended that under Section 53
of the Provincial Insolvency Act only an
alienation by the insolvent can be set
aside -and as the present appellants
dérived their title from Chanan Das and

() 32P.L.R.283: A. L R. 1931 Lah. 435."
{2) 26 P. R. 1908. T

- .support -of this contention Sudha v.

"Lahorée. HAR PARSHAD v. COMMITTEE OF MANAGEMENT, GURDWARA' HERAN 19,

mot from the insolvent, the transfer in
-their favour could not be challenged. In

Nanakchand Daulatram (3}, Ponngmmal .
Ammal v. Districc Official Receiver,
Tinnevelly  (4), Gobind v. Sonba (5),
Kanaya Lal v. Official Receiver (6) were
weferred to, but none of these rulings
appears to me to support the wide pro-
position that a second alienation like the
one in favour of the present appellants
«could in no case be challenged under
Section 53. The facts in some of these
-cases have not been set forth clearly and
it does not appear from the reports
-whether the original alienation by the in-
solvent was at ‘all  challenged by the
"Receiver as required by Section 53 in
' these cases. If the
original alienation is
challenged and the

Provincial Insol-
-vency Act, S. 33. .

. subsequent alienees are also made parties

as in the present proceedings, 1 see no
-good reason why the subsequent trans-
-fers also should not be set aside when the
.original transfer fails through. The sub-
sequent transfers cannot have any
-greater validity than the original transfer.
It was urged that the right of pre-emp-
-tion arises as soon as a sale is made and
its subsequent avoidance at the instance
.of the Receiver cannot affect the rights

.-of the pre-emptors. But this argument.

does not appear to besound. It:is well
established that a right of pre-emption is
‘merely one of substitution and not of

purchase (see Gobind Dayal v. Inayathul- -

Aak (7), and when the original transfer has
been found to be fictitious and has been
set aside, I fail to see how the title of the
present pre-emptors can be sustained. In
.Bhag v. Ujagar Singh (1) upon which
much stress was laid by the learned Coun-
-sel for the appellants, the pre-emptors
were not made parties to the declaratory
suit by the reversioners and the pre-emp-
tors’ title was perfected before the decla-
tatory decree was obtained. In the
present instance, however, the pre-emp-
tors were made parties to the proceedings
under Section 53 of the Provincial Insol-

. vency Act and the present caseis thus

.clearly distinguishable. In Lal v. Milkhi

" {8) it was held that a sale by a person

(3) 881, C.89: A L R.1925 Lah. 295 (1),

(4) 51M.L.J. 228: A.I. R. 1927 Mad. 58:
"971.C, 918.

(5) 1211.C.663: A. L. R. 1930 Nag. 34,

(6). 101, C.742: A. L R. 1928 Lah. 750,

(1) 7 AlL. 775 (F. B.,

(8) 54 P. R. 1918,

governed by custom could be challenged

~ by reversioners even when the original

sale was pre-empted and the property
was in the hands of the pre-emptors. 31
see, therefore, no reason for holding that

.the transfers in favour of the appellants

could not be set aside in the proceedings
under Section 53 to which they were par-
ties, and which they had every oppor-
tunity of defending.. Moreover even if
there were any doubt ‘about the powers
of the Insolvency Court to set aside the
transaction under Section 53 of the Pro-
vincial Insolvency Act, the Court certain-
ly had very wide powers to do so under
Section 4 of that Act. I see, therefore,
no reason to interfere with the decision’
of the Courts below and dismiss the
appeal with costs.

v Appeal dismissed.

" ALR. 193 Lah 79 |

Appeliate’ Civil.
No. 618 of 1929 (Decided on 24-1-33.)

Broﬁdway, Ag. C. J. and Mbm'oe, J- -

HAR PARSHAD ° Appellant
_versus :
COMMITTEE OF MANAGEMENT,
GURDWARA HER AN and
another Respondents.

{i) Punjab Sikh Gurdwaras Act (VIII of 1925),
S. 18 (1) (g)—and descending from -Mahaut to
chela—prasumption—rebuttable.

Where it is proved that the landin dispute des-
cended from Mahant to the successor-in-office
as such, the presumption created by orS. 18 (1)
(g). Sikh Gurdwaras Act applies, and it must.
be presumed that theland belongs to the Gurd-
wara. This presumption however, is rebuttable
by production of evidence to the contrary.

. {P.80,C. 2]

(it) Punjab Sikh Gurdwaras Act (VIEL) of 1925),
S.3—Government declaring an instituticn to be
Sikh Gurdwara—High Ceurt cannot cousider it.

Held (Per Monvoe, J.) That itis not open to
the High Court to consider whether a Govern-
ment declaration thata certain institutionisa
Sikh -Gurdwara is justified by -the circum-
stances, : ip. 80, C. 1.3

First appeal from the decree of the
Sikh Gurdwara Tribunal, Lahore.
Appellant :—by J. N. Aggarwal Mehr
Chand and S. L. Puri. S o
Respondents :—by Bhagat Singh.

Y.
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JUDGMENT.

Monroe, J —This is.an appeal from an

order of the Sikh Gurdwara Tribunal
dismissing the appellant’s claim that cer-

tain specified parts of the property de - .

scribed in Notification No. 182-G, dated

1st August 1927, belongs to him and not.

to Gurdwara No. 168, situate at Heran.
Coldstream, J., has set out all the evi-
dence presented to the Tribunal and it
would serve no useful purpose to recapi-
tulate it. It is admitted by the appellant
that the property in dispute descended
from one Mukat Ram, Mahant, to his
chela’ Sarup Das, and from him, as
Mahant, to Har, Parshad, the appeliant.
The presumption created by the Sikh
Gurdwaras Act 18 (1) (g) therefore applies.
To rebut the presumption it is argued
that in this case we are not concerned
with a single institution only but with
two, one the Gurdwara declared so to be
under the provisions of the Act, the
second an institution having no connec-
tion with Sikhism to which the statutory
presumption is inapplicable. = This theory
is not supported by any evidence—the
“line of Mahants goes back through ten
generations and the various properties
have all descended together, andin all the
documents there is nothing whatever to
suggest that there were at any time sepa-
rate institutions in existence.

The second line of attack taken by the
appellant was that he had acquired a title
by limitation : again, there is no evidence
to support him and before us, the claim
" that the possession of the.appellant has
been adverse was not,pressed. The claim

of the appellant was

aoligh Court can” in this Cése concluded
_ by the Government’s

:i?nx?ent declara chlaration that the
‘ . institution with which

we are concerned was a Sikh Gurdwara.
It is not open to us to consider whether
that declaration is justified by the cir-
cumstances. We must accept it and give

toitits full effect. Accordingly I would

dismiss this appeal with costs.

Broadway, Ag. C.J.—Admittedly the
property now in question was at one time
in possession of Mukat Ram. Some of
the property devolved upon Mukat Ram
as a successor to his Guru Mahant
"Gursarn Das. The remainder of the
property he himself acquired. It has
bee:. further admitted that this pro-

A L.R. 1934

perty devolved first’ upon Mukat Ram's .

chela Sarup Das and then on the death

of Sarup Das on his chela Har Parshad |

the present appellant. That these devo--
lutions of the suc¢cession to the property

in ‘question were from office holder to-:
the successor-in-office as such has not.-

been seriously contested. In fact the-
appellant himself practically admits this.
in his statement at p. 19 of the printed
book where he says that had his rival
chela Gopal Das become Mahant he
would have got the
Presumption, land. ‘In these cir-
‘ cumstances the pre--
sumption created by S. 18, sub-cl.. (1)
(g), Sikh Gurdwaras Act of 1925, applies
and it must be presumed that this land
belongs to the Gurdwara. This presump--

tion is no doubt a rebuttable one but. -

the evidence on the record cannot be saidi
to rebut it. Indeed the learned counsel
for the appellant did not claim that this.
this presumption had as a matter of fact
been rebutted. I therefore concur in the:
order proposed.

' Appeal dismissed.

.

A. L. R. 1934 Lah. 80.. |
Appellate = _ Civil..
No. 1892 of 1927 (Decided on 31-1-33)
Bhide, J. :

AnMAD and others
Versus

Mst. AiLam Brisr  and :
others .. Respondent..

Punjab Limitation (custom) Act (I of 1920)—alie~
nation—includes testamentary disposition—bequest-
of ancestral property—declaratory suit b‘reverw
sioners—limitation. .

Held that according t> Puanjabr Act I of 1920,
an alienation includes testamentary disposi-
tion of property and that therefore a suit for

declaration by a reversioner that a bequest of’ k

ancestrial property shall not be binding on the-
plaintiff atter the death of the alienor must be-

" instituted within six vears of the date of regis-

tration, when the bequest is made by a register--

ed deed and the fact that thesuitis brought

after the death of the alienor does not: affect:
the limitation in any way.

Second appeal from the decree of Dis—

. trict Judge, Jhelum. : ‘

Appellanis:—by Dev Raj Sawhney..
Respondents :—by Shamair-Ghand..

Appellant

Lahore: =~ Jar Kisuan Dass v. CHIRAGH DIN ' f 8T

" JUDGMENT. -
This second appeal arises out of a suit

-for a declaration that the bequest of

certain landed property by one Ahmad,
a Kingra Jat of Sad-

Facts. - - howal in the Jhelum
district, shall . not

affect the  reversionary rights of the - .
oy s . are practically on all fours with those of

- Harnoman v. Mst. Tabi (1), a Division

plaintiffs =~ The bequest was made by
Ahmad in favour of his daughters by
virtue of a registered deed dated the 13th

* - November 1918. .The defendants plead-

ed infer alia that the suit was time-
barred and that Ahmad was competent

- to make a bequest in favour of his

daughters . according to the custom
geverning the parties. - The- trial Court
decreed the suit, but on appeal the lear-

ned District Judge has held that the suit -

was time-barred and also that Ahmad was
competent to make a valid bequest in
favour of his- daughters.  The appeal

- was accordingly accepted and the suit
dismissed. From this decision the plain-
tiffs have preferred an appeal supported .
- by a certificate on the point of custom

under S.‘41, Punjab Courts Act.
‘The first point urged before me was

" that™of limitation. The learned District

Judge has held that the suit was govern-.
ed by Art. 120 of the Indian Limitation

. Act, and that the period of limitation

having commenced to run from the date
of the will, namely the 13th November

1918, the present suit, which was institu- -
ted on 9th October 1926, was barred by
time. The learned counsel for the .

appellants urged that the will could not

" take effect till the death of the testator,

which occurred in 1924, and, therefore,
the view. taken by the learned District
Judge was .not correct.. The learned

. counsel for the respondents did not

accept the view taken by the learned

District Judge but urged that the suit’

was really governed by Art., 1, of the
Schedule to Punjab Act 1 of 1920 and
was time-barred according to that

. Article. According to Punjab Act I of.
~ 1920 an alienation included a testament--
- ary disposition of property and Art. 1 in

the Schedule of the

Limitation.

moveable property shall not be binding
on the plaintiff after the death of the
alienor must be instituted within. six

1934 Lah, 11 & 12,

same Act lays down.
E that a suit for a decla- -
ration that an alienation of ancestral im--

years of the date of registration when the:
alienation is made by a registered, deed.’
The learned " counsel for the appellants
urged that the present suit is not govern-
ed by that article inasmuch as the suit .
was instituted after the death of the

alienor, This contention appears to me
“to have no force. The facts of the case

Bench ruling of this Court and the suit
appears to be clearly time-barred in
accordance with the view taken by the
Division” Bench in that case. In the
circumstances it is unnecessary to go
into the question of custom raised by the
plaintiffs:’ T ’

- I, therefore, confirm ‘the decree of the
learned District -Judge and dismiss this "

_appeal. In view of all the circumstances,
. however, I leave the parties to bear their

costs in this Court.
Appeal dismissed. .

(1) 13Lah. 22: 32 P.L, R.55: A, . R
Lah. 702: 1341, C. 1040. 1%L

" A L.R. 1934 Lah 81.
Appellate - Civi.
No. 1022 qf 1932.  (Decided on 7-1-33.)

' Jai Lal, J.
Jar Kisuay Dass’ .. Appellant
- versus L

CuiracH DIN and others . . . Respondents.

o 'l{tovincial lxisolvency Act, (V o/f 1920), S. 28 (5)—
.agricultural land of insolvent sold and amount realized
distributed among creditors—application for - djs-

charge granted—subsequent time-barred application
that sale of land void under Punjab Land Alienation
Act—not entertainable. ) -

. The Insolvent’s land was sold and the amount
realised distributed among the creditors, He
applied for an order of discharge alleging that the:
amount paid to the creditors out of the sale
proceeds of his land was sufficient to entitle him
to such an order, The Insolvency Court granted
the petition and the discharge. Subsequently
he made an application that the sale of the
land be set aside as it could not be sold under"
the provisions of the Alienation of Land Act.
This application was made considerably after
the expiry of the peridd of limitation provided
for such applications. L



82 ) . o Rnp CuaND v, HAR Nanp

. Held, that though the land could not be sold’

“in insolvency proceedings, but; the application
being belated and improper, the insolvent was
not, under the circumstances, entitled to have
the sale set aside. 12 Lah. 367 referred to.

[P.82, C. 1]

Second appeal from the order of the
District Judge, Sialkot. Cy

Appellant :—by Hazara Slngh. .
Respondents :—by Abdul Aziz.

- JUDGMENT., -

Chiragh Din has been ad]udxcated an
insolvent, hlS land was-sold on. 3lst
o December. - 1928, and

Facts, the amount , realized

. was distributed amorig

the creditors. He then applied for an
order - of discharge alleging that the
amount paid tothe creditors out of the
sale proceeds of his land was sufficient to
. entitle him to such an order. * The Insol-
vency Court granted the petition and the
discharge. . Subsequent to this he made
an application that the sale of the land be
set aside as it could not be sold under the
provisions of the Alienation of Land Act.

"This application was made considerably -

after the expiry of the period . of limita-
tion provided for such applications and
the Insolvency Court declined to enter-
tain it. The District Judge on appeal
- however came to the contrary conclusion,

The creditors have presented this ap-

peal against the order of the District:

Judge and the only respondent present

before me is the auction-purchaser who .

supports the appellant’s contention. The

insolvent has been personally served but-

. has not appeared before me. - It seems

to me that thoughin view of the decision’

of this Court in Mirza v. Jhanda Ram (1)

the land of the member of an agricultural-
tnbe could not be sold in - insolvency pro-«

ceedings the contrary
view was held by this
Court when the sale

Sa.le not to be set
. asrde o

actually took piace and the application

objecting to the sale was not only beyond
" +time but was also belated and improper
- as relying upon the payment of the sale
proceeds to the creditors, the insolvent
applied for his discharge and obtained
such an order. 'In my opinion, under

the circumstances he was not entitled to

any special consideration. I therefore

(1) 12 Lah. 367; 31 P,L.R. 842; A.LR. 1930
Lah. 1674 : 130 LC. 419.

' HAR NAND and othe s

-the ordinary course of his duties.

A. L. R. 1934

acs2pt this anp2al and, setting aside tie
order of discharge, restore that of the

trial Court, leavm°' the partles to bear '

their own costs.
Appeal accepted .

-

~ - —

"A.L.R. 1934 Lah 82.

_ Appellate | Civil.

~ No. 1274 of 1932. (Demded on26-1-33.) |
' Bhide, J. o ‘
Rup CiaND and others Appellants
e - versus T

. Respondents.

(i) Punjab Land Revenue Act, 'S. 44—later entries -
-in revenue records—-—presumptlon of correctness—~
.burden of proof. .

" - Held, -that there is a presumptlonf of
" correctness attaching to the later entries in the

revenue records though there is nothing to show
how the change in the entries had taken place
and that itis upon the persons challenging these
entries to show that the Iater entries are not
correct,

[P83C1};

(if) Punjab Laad Reveaue Act, S. 44—Entry as to
relationship~-valuable piece of evidence.

Held, that even if an entry as regards.
relationship be held not to fall strictly within

the purview of S. 44, Punjab Land Revenue Act,
it would still be a valuable piece of evidence,
as it is an entry made by a public servant in

 (P.83,C.2}
Second appeal from the decree of the
District Judge, Dethi. o

Appellant :—~by Kanshi Nath Aggarwal |

Respondenfs ———by Nand Lal
JUDGMENT ‘

This was a suit for a declaratlonthat

the plaintiffs were entitled to one-third
. share in the land

" Facts. - .. which was the subject-
matter . of the suit.

There had been an application for parti-

‘tion of the property. The plaintiffs
claimed one-third share, but the Revenue..
Records showed that their share was’
-only one-fourth. The plaintiffs were -
 therefore directed to establish their claim
‘in a Civil Court and thereupon instituted
» the present suit. The decision of the

claim made by the plaintiffs rested on the

- question whether their father, Bhag Mal,

“Lahore

. -was adopted by Ranjit as allewed by

zthem : . vide pedigree table attached to

“learned District Judge has held on appeal

" that the plaintiffs had failed to prove

~that Bhag Mal was adopted by Ranjit
and has consequently declared that-they
.are entitled to one-fourth share only in

~the land in suit. From this decision the
_plaintiffs have preferred a second appeal.
- The learned District Judge's finding ~

~that Bhag Mal was not proved to be an
.adopted son is one of fact, but the learned
:counsel for -theappellants has urged that
-the ‘finding of the learned District
Judge 'is vague, that it is based on in-
admissible evidence and”that he .has

‘record' I do not think that there is any
force -in these contentions. The learned
District Judge has held after considering

..~the entries in the Revenue Records and

“the conduct of Bhag Mal that no. formal
adoption had taken place. It is admitted
before me that according.to the custom

~ prevailing in the Rohtak District forms

and ceremonies are necessary for adop-~

-tiorr It is also admitted that Bhag Mal
“has succeeded to the property of his

" natural father and that such succession

is not allowed under custom when a
-formal adoption takes place. The learned
.counsel for the appellants has urged
“that the learned District Judge should
-not have relied on the later entries in the
Revenue Records as there was nothing to
show how the change

Onus. . "7 in the entries had

: ‘ taken place, but there
-was a presumptxon of correctness attach-
ing to these and it was, in my opinion,

~ upon the plaintiffs to show that the later

-sentries were not correct. The next
. contention of the learned counsel that the

: perused the judgments in those cases and
" it appears therefrom that Bhag Mal did "
_-claim therein that he was entitled to

". learned District Judge has misconstrued
~ - the judgmentsin two cases in which Bhag .
-Mal was sued by the predecessors-in-’

-interest of some of the defendants is also
-not borne out by the record. 1 have

. succeed to his natural father’s property.

The trial Court had taken the view that :

- these judgments.showed that Bhag Mal’s

- claim was based only on adverse posses- .
.:sion, but the ]udgments do not seem to

:me to support that view.

. Rup CHAND v.. HAR Naxp . - A .83

The learned counsel ﬁnally urged that

.there was no presumption of correctness
-the judgment of the trial Court. The=:

-attaching to the entry

E t -
niryastorela- ;- the Revenue Re-

tionship

cords that Bhag Mal

was the son of his natural father Birjia.
But even if the entry in question did
not fall strictly within the purview of

- S. 44, Punjab Land . Revenue Act, as

contended by the learned counsel, it
would still” be a valuable piece of
.evidence asit isan entry made bya
public servant in the ordinary course of
his duties. Besides, if this entry were

- held to be of ‘no value, the previous
_ entries showing that Bhag Mal was an

? . .adopted son of Ranjit, on which the
-misconstrued certain documents. After -

- carefully - considering the facts on the

learned counseél for the plaintiffs wishes
to rely, will. have to be considered to be
equally valueless.

the findings of fact of ‘the learned
District Judge. There appears to be

however a slight mistake in the judgment -

of the learned District Judge. In the end
of his judgment the learned District
Jugde remarked that he accepted the

appeal and granted the plaintiffs a declar--

ation that they were entitled to a quar-
ter share only of the land in suit, with

costs in . both -Courts. The judgment

reads as though the costs were awarded

to the plaintiffs although in reality their
suit was dismissed. - This was however .

apparently only a clerical. ergor and the
decree rightly directs that the costs will

* be paid by the plaintiffs to the defendants -
who were the appellants before the Dls~
.trict Jugde. . The decree, as it stands, -

- correct and therefore it is unnecessary for

me:to make any alteration. I dlSl’nISS the
appeal with costs.

‘ Ajibeal dism}'ssed{ ‘

€ In my opinion, there
is no good ground for interference with
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A.L.R. 1934 Lah 84.
Appellate Civil,
No. 1232 of 1932 (Dec1ded on 8+2-33).

~ Tekchand, J.
S. SUNDAR SINGH SACHAR.  Appellant
Legal Representative of Mst. Bhagwanti.
' - VErsus 2
BAKHSHI Surv "Ram and

another - .. . Respondeants..

" (i) Evidence Act (Iof 1872),S. 115-Some of credi-
tors applying for adjudication—certain mortgage
attached as fraudulent preference, but-allegation
subsequently withdrawn—adjudication order onother

acts of insolvency—application by Official Receiver °
_under S. 54, Provincial Insolvency Act, for s:iting
aside the mortgave——Oﬂitlal Receiver not estopped .

by statement of petitioning creditors.

.The petitioning creditors, basing their appli-
cation for- adjudication on other acts of insol-
vency, alleged also that a certain mortgage by
the debtor in favour of the appellant was made
with the view of giving her fraudulent preference
over other creditors, but this allegation was
subsequently withdrawn. The debtor was
. adjudicated on the strength of other acts of
insolvency., More than two years later, the
Official Receiver presented an appplication
- under S. 54, Provincial Insolvency Act, for

annulment of the mortgage. It was contended
that he was estopped by the statement of
“the petxtlomng creditors from repeating the
- same allegation.

Held, that as the statement referred to was
“made by the petitioning creditors only, it was
not binding on the - Official Receiver, who rep-
resented the entire body of creditors.

[P. 83, C. 1]
(i1) Provmcml lnsolvency Act, (V ot 1920), S. 54—

cases falling under—onus probandi on Ofﬁcml‘
. Rece ver.

" Held, that in cases falling under S, 54,-Pro-
vincial Insolvency Act, it is not the transferee
who is to prove, that a certain transfer-is. not
fraudulent, but the onus lies on the Official Re-

_ceiver to establish the necessary elements

which would make that section applicable, 30

. B.L.R.290; 110 I, C. 824 relied upon.
: [P. 85, C.1]
(iif) Provmclal ]nsolvency Act, (Vof 1920), S. 54—
transfer made in imminent expectationvof bankruptcy

—no intention to give fraudulent preference—*‘pre-

. ference’’—meaning of —significance of transfer made
under threat of legal proceeding—not voluntary.

Held, that the fact thata transfer was effect--

€d by the debtors when they were in imminent
expectation of bankruptcy is not by itself suffi-
cient to prove the intentionto gwe fraudulent
- preference. The word ** preference "’ imports a
free choice, and it is necessary for the receiver
to prove that the debtor’sact was voluntary and

nat due to extraneous influence such as pres- -

sure or threat from the creditors.

Where, therefore, the threat oflegal proceed-
ings was not a mere brutum fulmen but was

A.L.R. 1934

real and effective and were taken seriously by-
the debtors who agreed to securt the debt by

entermg into the mortgage transaction in ques:- -

tion, Held; that transfer “could mot be said. tow
have ueen made voluntarily. 43 Cal. 640 follow--

ed, - [P.85C. L}y

Second appeal from the Order of thee
District Judge, Rawalpindi.

. Appellants :--by M. C. Maha]aﬁ Achhrus

‘ Ram and Badri Das.

Resj)ondeni :-by J. N. Aggarwal.

‘JUDGMENT.
On 27th May 1927, a mortgage was:

) effected by the firm.
Facts. 7. - Thakar Singh-Sewa

. Singh, in favour of’
Mst, Bhagwanti; appellant for Rupees-

23,000, the consideration being prior~

debts due by the mortgagor to the mort-
gagee.Within three months of the date of

the mortgage, 7.¢., on 23rd August 1927, an- -

application by certain other creditors for~
adjudication of firm Thakar Singh-Sewa
Singh, as insolvents was presented before:
the Insolvency Judge at Rawalpindi. The-

" petition was based on various alleged acts-

of insolvency having been committed by
the debtors, one such act being the mort+-
gage in favour of Mt. Bhagwanti, which.

was described as having been made -with. -

a view to giving her: fraudulent prefer--
ence over other creditors. On 15th.
October 1923, the petitioning creditors-
made a statement withdrawing the al~
legation that the mortgage in favour of”
Mt. Bhagwanti, had teen made with a

~ view to giving her fraudulent prefer-

ence, and praying that the application
be tried on the strength of the other-
alleged acts of insolvency. Thid® was.
allowed, the inquiry proceeded on the-

other allegations; and eventually an ad-;.
judication order was passed. - More than. "
two years later, on.21st November 1930,-.
the Official Receiver presented an appli-- -
- cation under S. 54, Provincial Insolvency

Act, urging that the aforesaid mortgage -
in favour of Mt. Bhagwanti was void as-
against him and that it be annulled by

- the Insolvency Court, inasmuch as it had.
been effected with a  view to giving her-

fraudulent preference over the other cre--
ditors. After inquiry the Insolvency

Judge dismissed the petition, ~ but on.
appeal by the Official Receiver the learn--
ed District Judge has armulled the mort--
gage.

Yahore .
The mortgagee Mt, Bhagwantl has pre-

“ferred a second appeal and the first con-

“tention raised on her behalf -is that the
“petitioning creditors having stated on
q5th Octobar 1928, that the mortgagor m
-question did not *‘ fraudulently prefer”

the appellant and that it dxd not amount.
to “an act of insolvency,” the Official
Receiver was * estopped ™’ from repeating
‘the same allegation and applying under
‘S. 54. In my opinion, this contention is

"No estoppel.

tion in over-ruling it.
‘In the first place, the statement referred

- to was made by the petitioning creditors

only and is not binding upon the Official
Receiver who represents the entire body
of creditors. Secondly, as stated already,
ithe petitioning creditors had originally
:applied for the ad]udlcatlon of the deb-

tors as insolvents on  the - strength of
numerous alleged acts . of msolvency, but
4n order to obtain a speedy decision they
ithought it advisable to limit their case
o the less contentious allegatious, and
dropped those, inquiry into whizh would

~ “have delayed the passing of the adjudica- -

tion order. Further, it has not been shown
that Mt. Bhagwanti was misled to act to

. her detriment by reason of the aforesaid
* =statement made by the -petitioning credi-
", +ors on 15th October 1928, and for this

reason also the 'plea of estoppel cannot
‘be sustained. The next contention, that
the learned District Judge has approach-
ed the case from a wholly erroneous legal
'stand-point, is however well- founded and .
‘in my opinion must succeed. A perusal
of his judgment shows that the learned
‘District Judge has dealt . with the case
as if the onus lay upon

.Ons. - the = mortgagee to

' prove that the trans-
der in question was not fraudulent.
It is however well-settled that in
«ases falling under S. 54, Provincial
TInsolvency Act, the onus lies upon the
‘Official Receiver to establish the neces-

.sary elements which would make that

section applicable: Sime Darby & Co. v.

- Official Assignee (1) and Ram Chcmdv

Parmanand (2).
Now the only substantial fact found
against the appellant
is that the transaction
“in her favour was

{1) 30 Bom. L.R.290: 54 M.L.J. 337 : 47C.L.J.
339 : A.LR.1928 P.C. 77 : 107 1.C. 233 (P.C.).
(2) 110 1,C. 824 : A.LR. 1928 Lah. 744.

‘ Fraudulent pre-
“ference.’

without substance, .
and I have no hesita- .

S. SUNDAR SINGH SACHAR v. BARHSHI Smv Ram ©85

effected by the debtors when they were in
imminent expectation of bankruptcy.
But this by itself is not sufficient td prove
the intention .to give fraudulent pre-
ference.. The word “preference”” imports
a free choice, and it is necessary for the -
Receiver to prove that the debtor’s act
was voluntary and not due to extraneous

. influence such as pressure or threat from

the creditor.. It is admitted that the"
transferee is not related to the debtors
and it has'not been shown that there
‘were any special reasons for them to give
preference to her over the other.-credi-
tors. ~ On the other hand, the facts found
are that the debt due by the debtors to
the appellant was unsecured, that she
was anxious to have it repaid and she
made a demand. -The debtors did not -
have sufficient cash to pay and a meeting
was held at the house of a mutual friend,

_and was attended by the debtois and a

number of persons on behalf of the appel-
lant. In this meeting the debtors were
threatened with a suit, in case the amount-

“.due to the appellant was not paid or -

got secured forthwith. The appellant’s
son is admittedly a practising lawyer
and ‘her husband is a petition-writer,
and there can be no. doubt that the
threat- of legal proceeding was not a
mere brutum fulmen but was real and
effective and must have been taken seri-
ously by the debtors who agreed to
secure the ‘debt by entering mto the
mortgage transaction in question. ~These
facts clearly show that the transfer was
not made voluntarily, but was made
under pressure and the case falls within
the rule laid down in Nripendra Nath
v. Ashutosh Ghose (3).

The learned District Judge appears to

~have been largely influenced by- the

argument that the debtors made
‘“numerous’’ alienations, and he has ob-
served that they had adopted a ‘reck-
less course of paying off’” some of their
creditors in spite of the fact that it
was pateat to them that by so doing
they would be unable to pay others.
But as admitted by Mr. Jagan Nath
Aggarwal, counsel for the Receiver all -
the' other alienations were made sub-
sequent to ‘the transaction .in - questxon
and it has not been shown that the
debtors had acted ‘‘recklessly” before
the mortgage in favour of the appellant.
It.is further significant that there is-no

(3) 43 Cal. 640 : 20 C,W.N. 420: 33 I.C‘. 548,
. 3
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finding by the District Judge, nor is
there any evidence on the record, that at

. the time of the mortgage in question the
appellant was aware that the mortgagors
were practically insolvents and_ the tran-
saction in their favour would result-in
giving them undue preference to other"
creditors. In my opinion the Official
Receiver has failed to bring the case.
within §. 54, Provincial Insolvency Act,_
and the judgment of the learned District-
Judge cannot be sustained. . I accord-
ingly accept the appeal, set aside the
order of the learned District Judge and -
restore that of the Insolvency Judge.
The appellant shall get her costs. from

. the Official Receiver in all Courts. °

) ‘ Appeal accepted. -

.~ A LR 1934 Lab 86
. Appellate o ~ Civil.

'No. 2741 of 1927, (Decided on 8-11-33).

Shadi Lal, C. J., and Abdul Rashid, J. -

Sardar BALWANT StNGH.. Appellant

versus

Mst. SARDARNI KEesar .
KAur and others’ . Respondents. .

(i) Custom (Panjab)—alienation—agricultaral
land ceasing to be such, alienation of, by Hindu
widow—reversioner, right of, to impugn—Guj-
ranvala town.

The rule of Custem prevailing in Gujraa-
wala town which allows a- reversioner to chal-
lenge an improper alienation” by a Hindu
widow of ancestral land applies to agricultural
land and not to land which has ceased to be
agricultural and has acquired the character of |
urbap property. . k [P.-87,C L]

(ii) Hindu Law—alienation by widow—antece-
dent debts—sale of land ou pressure by creditors, to
. Prevent accumulating interest and expenses of
threatenzd suit.

A Hindu widow is justified in selling ances-
tral land to pay off antecedent débts of her
husband to prevent accumulating interest, and
to ward off pressure by creditors which could
only entail unnecessary Court expense. When
the only method of discharging the debts is by
effecting a sale of the property which is less
prejuditial than a mortgage, it is an act of pru-
dent management on the part of the widow.
The reversioners cannot under such circum-
stances, question the alienation. [P. 88, C.2]

« (iii) Hindu Law—alienation by widow—necessity
for small fraction of consideration not established,
effect of —duty of purchaser.

Wa.
i

Where the necessity for a small fraction of
the consideration for a sale by a Hindu widow

is not established, the sale iiself cannot be- .,
challenged.~- If-the-purchaser paid ‘ a fair price -
and made enquiry as to the necessity for the-
sale; the mere factthat a part of the price was.-
‘not gioved to have been applied for necessary

purposes would not invalidate the sale,
O : P.87,C. 1]
" Appeal from the "decree of the Senior
Subordinate Judge, Gujranwala. =~ |
. Appellant:—by J.  N. Aggarwal and:
Asa Ram, S .

- - Respondents:—by Dewan Mahar Cha;nd',,

Sodhi Charan Das and Badri Das. -

JUDGMENT.

On the 18th April, 1920, RanjodH-

Singh, a Jaf of the village of Mananwala
in the district of the Sheikhupura, mort--

gaged a plot of land measuring about: -

24 kanals to  Mst. Jiwan Kaur for
Rs. 24,000. The mortgagor died on the
4th April,- 1922, "and his widow Msfs.
Kesar Kaur . sold - the. land on the

22nd February, 1925, to  Shankar Shah .

and Atma Ram for Rs. 46,000.

In May, 1925, Balwant Singh, thé :
. brother of the deceased Ranjodh Singh,
brought two actions ' impeaching ‘the-

alienations on the usual ground that they

were made without consideration and! -

_necessity and should not affect his right

to succeed to the estate after the death of

the widow. The trial Judge has upheld
“both the transactions, and dismissed the:
suits. Against the decree dismissing his:

suits the plaintiff has preferred two

appeals which may conveniently be dealt
with in one judgment.

It may be stated at the outset that the:

property is situate in the town of Gujran--
wala, and, though nominally agricu®ural/

land, it is no longer .
Gujranwala town Used for agricultural.

Agricultural land purposes. It is be--
Custom. yond dispute that on.

o the 7th March, 1903,.
Ganga Singh (the father of the mortgagor

and the plaintiff), along with his brother-

and nephew, granted a lease of a large-

_plot of land, including the property in-
question, for a period of twenty years to-

two merchants of Gujranwala, the rent

-reserved being Rs. 210 per annum. .The:

evidence on the record shows that the:
lessees used the land for constructing a.
factory and for building houses. Indeed,

~the property was too valuable to be:

applied to agricultural purposes, and the-
sole reason . for. its fetching an abnor-

" . mally high price at the time of the sale in -

February, 1925, was that it was situate
within the Municipal limits ofa growing

- town, and had been, or was going to be, -

employed for industrial. and residential
purposes. Now, the rule of custom
which allows a reversioner to challenge
an improper alienation of ancestral land
ordinarily applies to agricultural land,
and it was hardly intended that the
custom should restrict the .alienation of

land which has ceased to be agricultural -

and acquired the character of urban pro--
perty. Itis significant that during the
period of fourteen years from 1911 to
1924 there have been more than seven

. hundred alienations of land in the town

of Gujranwala, but that not one of them
has been successfully impeached. In
view of the nature of the property in-
volved in this case, and of . the number
of alienations which have remained
uncontested, the trial Court "has
decided that the plaintiff is “not
entitled to impeach the alienations .in
question. ’ ~

Assuming, however, that the custom
restricting an alienation of agricultural
land governs the transactions in dispute,
the question arises. whether they were.

. made for necessary purposes. A perusal

of the mortgage deed executed by Ran-
jodh Singh shows that out of Rs. 24,000
borrowed by him, Rs. 23,500 were requir-

ed for discharging the debts due by him"

to various creditors named in the deed,
namely, Manak Chand, Badri Nath,
Sahib Singh, Ganesha Singh, Nariin
Singh, the Zamindars Bank and Cha.di
Ram. The balance, Rs. 500, was borrow-

. ed for defraying the expenses of the

mortgage deed and for personal necessi-
ties. .

Of the creditors specified in the deed.
Manek Chand was paid, on the 19th April,
1920, Rs. 14,400, which sum was due to
him on a mortgage dated the 3rd Febru-
ary, 1917. The mortgage was for
Rs. 10,000 - and the interest thereon

-amounted to Rs. 4,400. This mortgage -

has not been contested by the plaintiff,
and it must, therefore, be held that
necessity for Rs. 14,400 has been estab-
lished. .- - " -

There is also evidence to show that
Rs. 1,700 were paid to Sahib Singh, a

- first cousin of the plaintiff as well as the

.Antecedent debts-- -
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mortgagor, and Rs. 2,959 to Narain *
Singh and -his brother Ganesh Singh.

These debts were due to the creditors

from the mortgagor on bonds and pro-
notes. Rs. 1,048 was paid to the Zamin-
dars Bank, Rs. 2,000 to Badri Nath and
both of them -were previous creditors.
The total of these items including the
money paid to Manak Chand exceeds
Rs. 22,000 and the remaining sum which
is less than Rs.:2,000 was used for defray-
ing the cost of executing the mortgage
deed and for other expenses. -~ =

The proposition of law .is firmly esta-
: blished that the pay--
ressnre by credic M ER t of antecedent
procoure By @it debts constitutes
: necessity for an alie-
nation, and the plaintiff cannot therefore
offer any serious opposition to the validity
of - the transaction. He has however,
made an attempt to show the mortgagor

was a profligate and drunkard ‘and was -

also addicted to gambling. The witnesses
produced by 'the plaintiff have indulged
in exaggerations, and the only thing
which has been established 1is that he
drank moderately and- also entertained
his friends. Considering his status and’
the society to which he belonged, it can

-hardly be said that he did anything

which was considered to be improper by
the members of his brotherhood. :
In the circumstances described  above,
the trial Judge was justified in holding
that the mortgage in question wasa valid

‘transaction. And if the mortgage cannot

be impeached, the sale, which was
probably the only reasonable method of
discharging the debts incurred by Ranjodh
Singh, may beregarded as a necessary
consequence. Ranjodh Singh died .in
April, 1922, and his widow was confront-
ed with the task of satisfying the claims
of her husband’s creditors and - struggled -
for some time until she found that the
only mode, in which she could avoid the
payment of interest on" the debts and
also litigation, was to effect a sale of the
mortgaged property. It is to be
observed that the income from -
the property was a small sum of money
realised as rent, and it could fetch a large
income only if the widow could finda
considerable sum of money for building
houses thereon. The creditors were
pressing for payment, and the pressure
on the estate could be avoided only by
effecting a sale of the land. There can
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‘be little doubt that the sale was less pre-
judicial to the estate than the mortgage,
and it should, therefore, be held to be an
-act of good management on the part of
the widow, : R

_ The price realised was Rs. 46,000, out
of which Rs.-33,500 were -paid to. the
mortgagee Jiwan Kaur or her representa-
tives on account of principal and interest
due upon her mortgage. The balance,
12,500, which was paid to: the widow,
was utilised by her for discharging the

_debts due to other creditors of her hus--
. band and for performing the marriage of .

‘her only daughter. It. appears that

Rs. 2,897-9-6 were paid to the Zamin-.

dars Bank, Rs. 1,250 to Chandi Mal,
Rs. 800 to Mula Mal, Rs. 500 to Mst.

Bhagwanti, Rs. 1,975 to Kehr Singh ‘and

the two sums of Rs. 2,000 and Rs. 1,500
to Narain Singh; and these were all
debts which were due by the last male

holder of the estate.” Rs. 450 were paid .

“to the broker Ram Singh who brought
about the transaction, and some money
-was spent in celebrating the marriage
«of the daughter. ’

It may be that necessity .for-a small
fraction of the consideration has not been
established, but as observed by their
Lordships of the Privy  Council in Sri
Krishan Das v. Nathu (1) the real ques-
tion to be considered is whether the sale
itself was justified by necessity, If the
purchaser has paid a fair price for the
property sold, and made due enquiry as
to the necessity for the sale,  the mere
fact that a part of the price is not proved
“to have been applied to necessary pur-
poses would not invalidate the sale.

It was contended that the widow
received some income from the other
property left by her husband, but she
was not bound to apply the whole of the
income to the payment of his debts,
Nor was the income sufficient to meet the
pressure on the estate. It is clear that
an alienation of some immoveable pro-
. perty belonging to the estate was neces-

. sary in order to discharge the debts. It
seems that thesale of the landin ques-
tion,' which yielded hardly any income

but fetched a good price, was probably .

the ‘best arrangement which could be
made to satisfy the creditors. =~

(1) 54 1. A, 79; 49 AlL 149: 25 A. L. J. 80;
A LR 1927P.C.37:1001.C, 130. -~
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Tae Crown

Having regard to all the circumstances

-of the case, including the peculiar feature .

of the property alienated, I have reached
the conclusion that there is no adequate

. greund for dissenting from the judgment .
of the trial Court. I would accordingly

affirm the decision of the Lower Court
and dismiss both the appeals with
costs, - ) ’ .

‘Abdul Rashed, J :—1 agree.
W_,) Appeal dismissed.

A.L.R. 1934 Lah 88.

No. 1166 of 1932 (Decided on 4-1-33,)

Jai Lal, J. -
HArT Raum and others , Petitioners
Versus.

.« Respondent.
(i) Public Gambling Act (IIl of 1867), Ss. 5 aad 6

~—Provisions of §.5not complied with—presumption

THE CROWN

“under S. 6 cannot be raised.

The Magistrate professed himself to enter
the house, to take into custody the persons
whom he found therein and to seize the instru-

ments of gaming found on search of the room. -

He did not conduct the search personally, he
did not even enter the house, butsent the Sub-
Inspector of Police to conduct the search
thereof. ’

Held, that this was not in compliance with

. the provisions of S. 5 of the Gambling Act, so

as to entitle the Court to raisea presumption

under S. 6, (P89, C. 2]

. (i) Criminal trial—presumption——:evénts lead-
ing to—must be proved.

Held, that where on the happening ofcertain
events, a legal presumption is to be raised

against the accused, it is the duty B the .

prosecution to prove that such events happen-
ed strictly as required by law. [(P. 89,C. 2}

Petitioners —by Jagan Malhotra.

 JUDGMENT.

The petitioners —Hari Ram, Kanhaya
Lal and Mukand Lal—

Facts. have been, convicted
under the Public Gambling Act: the first
named person under S. 3 for owning or

keeping a common gaming house and

the other two under S. 4 being found in
a common gaming house. It appears
that a Sub-Inspector of Police reported
to Diwan Kahan Chand, a Magistrate of

the First Class at Simla, that a raid was

“A.L.R. 1934
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Proposed to be made in a house where it

_-was suspected that gambling was going

.on. The Magistrate therefore accom-
-panied by some police officers and others

-went to the house in question and . divid-.

-ed his party into three groups so as to en-

. ter the house by the three possible means

of access to or exit from the same. The

> Thouse was entered into and the petition-
.ers were arrested from inside. A room

-of the house was then searched by the

 Sub-Inspector of Police who, it may be

.assumed, was deputed for the purpose by
the Magistrate, who himself remained

~outside at the time of the search. During
the search conducted by the Sub-Inspec- -

-tor of Police instruments of gaming were

found in the room, which were produced.

before the Magistrate and those arrested
‘were then-sent up for trial. '

It is admitted by the Magistrate inhis

«evidence at the trial that he did not see
.any of the accused actually gambling at

the time of theraid. The conviction of -
<the . petitioners, therefore, rests on the-.

presumption - which has been raised
.against, them under S, 6, Public
‘Gambling Act. That section provides
that when instruments of gaming are

~ foufid in any house or room, etc., en-

-tered or searched under the provisions

-of S. 5 of the Act, it shall be evidence,
- until the contrary is made to appear, .

‘that such house or room, etc., is used
as a common gaming house and the

-persons . found therein were there pre--
" :sent for the purpose. of gaming, al-

though no playing was actually seen
by the Magistrate or police officer, or
.any of hisassistants. This presumption,
it would be observed, arises only if the
Thouse or the room is entered or searched
wunder the provisions of S. 5. Now,
S. 5 provides that if dnfer aliz an
.officer invested with the full powers of
a Magistrate upon credible information,
:and after such inquiry as he may think
necessary, has reason to believe that
.any house or room, etc,, is used asa
«common gaming house, he may either
himself egter, or by bis warrant author-
"ize the specified police officers to enter
such house or room, etc.,. and may
either himself take into custody or
authorize such other officer to take into
custody, all persons whom he or such
officer finds therein, and also may seize
or authorize such officer to seize all in-
Struments of gaming, - etc., reasonably

,search. -

suspacted to have been -used or intended
to be used for the purpose of gaming,
which are found therein, and further,
may search or authorize such officer to
search all parts of the house, room, etc:,

-'and may seize or authorize ‘such, officer

to seize and take possession of all in-
struments of gaming found upon such

There is mno contention thaf Diwan -
Kahan Chand, was invested with the full .
powers of a Magistrate so as to entitle
him either himself to enter the house or
the room, or by his warrant to authorize
the police officer concerned to do so and
generally to-do all the acts mentioned in
S. 5 of the Act. It is obvious that he did
not by his warrant authorize .any police
officer to take a:tion under S. 5. ‘He
therefore professed himself to enter -the

_ house, to take into custody the. psrsons

whom he found therein, and to seize the
instruments of gaming found on search
of the room. According to law however
it was his duty personally to conduct the

- search of the room in- which the instru-

ments of gaming are subsequently
alleged to have been found, but he did
not conduct the search personally; on
the other hand, he admits that he did
not even enter the room but sent the
Sub-Inspector of Police to conduct the.
search thereof. This, in my opinion, -
was not a compliance with the provisions
No presumption of S. 5 of_ the Act, so
under S. 6. as to entitle the Court
' to, raise a presump-’
tion under S. 6. In cases like the pre-
sent, where on the happening of certain
events a legal presumption is to be raised
against the accused, it is the duty of the
prosecution to prove that such events:
happened strictly as required by law. In

" the present case, in the absence of strict

compliance with the provisions of &.5,
the presumption under S. 6 could not be
raised against the petitioners, and as the
conviction is based only on the legal pre-
sumption that the house or the room in
question is a common gaming house and
that the persons found therein were assem--
bled for the purpose of gambling, the con-
viction of the petitioner cannot be, sus-
tained. Iaccordingly accept this petition
and, setting aside the convictions of the
petitioners, acquit them and direct: that
-the fines, if paid by ;herp, be refunded.
—_— o Petition accepted.

Y
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Revisional - " Criminal,

No 1455 of 1932 (Dec1ded on 4 1- 33 Y
»' " Coldstream, ] '

Jamna Das. ~ Petitioner:
/ I - versus . '
Notir1ED, AREA COMMITTEE,
SHAHDRA o Respondent

Punjab Mumupal Act, Ss. 170 and 81—Money due' '

uader is for ground floors aad noi over-hangiag
structures—rent for balcony—S. 81 not applicable. -

" Held, that the money due under- S. 170,
Municipal Act, is for ground flzors ad not for
overhanging structures. Therefore sum due on
account of rent of a balcony is not money due

and S, 81 being inapplicable, its penal provi-
sions should not be used for recovery of such.
- {P.96,C.2]

rent. : -

Criminal Rev1510n from the order of
Magistrate, I class, Delhi.

Petitioner : by I&lshqn Dayal. .
~ Respondent : by Nemo. ‘

REPORT.

This 1s a revision from the order of
' Rai Sahib Bakhshi
. Facts. - - Pindi Das, Magistrate,

First Class, Delhi. An application was .

made to him under S. 81, Municipal Act,
by the Notified Area Committee of Shah-
dara; asking for the recovery of a sum
of Rs. 2-15-0, due to them on account of
rent of a balcony by Lala Jamna Das,
Advocate. The amount of Rs. 2-15-0,
plus a process fee of Re. 1-8-0 was' re-
covered.” Against this procedure Lala

Jamna Das has put in a petition for

revision and urges that the penal provi-
sion of S. 81, Municipal Act, should not
have been*applied because ‘the section is
wholly inapplicable. S. 81, Municipal
Act, lays down that ~ . )
“““any arrears of mcome-tax, water
. rate or fee or any other money claim-
able by a committee under. this Act
may be recovered on application
made to a Magistrate having juris-
diction w1thm the limits of the
Municipality.”

One of the contentions raised is that

this rent is money claimable by the Com-

mittee under the Act, but this contention:

cannot hold good. because this rent is
not money due to the Committee under
fen .

AHMAD HAssAN ».-THe CrowN

Appellate

that this rent is claimable by them under-
S. 170, Mun1c1pal Act but this is not

v correct. -

The money due under S. 170, Mun1c1--

pal. Act is for ground
Ground for revi-

sion.,

Committee, Chiniot (2) and Abdullah v..

The Municipal Commitiee, Delhi (3). The:

penal provisions of the A~t should not.

' have been used in recovering this rent.

- ORDER OF THE HIGH COURT
For the reasons stated by the Addi--

tional District Magistrate in his order of "

reference, I accept the recommendation
and quash the order of the Magistrate-

dated 23rd March 1932, and set aside-
‘the attachment proceedings. The money-

concerned was claimed as rent and not.

- as money claimable under the Act.

Revision accepted..

(l)'ILah 568: 27 P. L. R. 840: A. 1. R. 1926 .

Lah. 518 (1): 96 L. C, 224,
(2) 99 L. C.1030: A. L. R. 1927 Lah. 161,

(3) 32 P. L. R.172: A. 1. R., 1931 Lah, 315".

(2 1331, C. 218.

A. L. R. 1934 Lah 90 (2).

No. 753 of 1933 (Decided on 17-11-33.)

" Rangi Lal, J.
AnMAD Hassan .. Appeliant
) versus . v

THE CrOWN Res;bondem'h

Penal Code (XLV of 1860), S. 411—possession oi"
property stolen at six different places and at six:

different times—no proof of receiving at different-
times—conviction for only one offence legal,

" Where the accused was found in possession
of property stolen at six different times-
and in six different places and there was-no-
proof -that he recived them at different times.

Held, that accused was guilty of only one- -

offence and could not be tried again and again.
for the same offence after his first conviction,

(P.95,C. L] -

ALRmA;.'

- -the Act..” It is not a tax orwater rate or
any sum due under the Act. On behalf™
. of the Committee it is also. contended

floors and not for over-- .
hanging  structures..
_S. 81, Municipal Act, does not therefore
apply See in this connection : Mana Ram - .
v. Crown (1), Maya Dass v. Municipal -

Criminal.. -

S

Lahore =~ = - ( SHARiF v. THE Cizbwn ; - 1) of

Appeal agamst the  order of -the
Sessions Judge, Lyallpur. - —

Appellant -—-by Mohamr'nad‘ Amin
Khan. . . —

Respondent ——by Hem Ra] Mahajan,
-« for the Govemment Advocate ;

'JUDGMENT.

This judgment will dispose of Criminal
Appeals Nos. 753 to 758 of 1933.

Properties stolen from six different firi

places and at six different times were
found in possession of Ahmad Hassan at
one and the same time. He has been
convicted under section 411, Indian

Penal Code, "in six different cases and a .

total sentence of twenty-four -years’
rigorous imprisonment has been imposed
on him. The learned counsel appearing

- on his behalf merely urged that his client "

was guilty of only one offence and that
he could not be tried again and again for

"the same offeace after his first conviction

because there was no evidence to show

that he had received the stolen property”

at different times. There is ample autho-
rity in support of this contention and
the learned counsel on behalf of the
Crowh could only refer to Pars Ram v.

Manja Khan (1) which was considered and '

disapproved in Hayat v. -Emperor (1).

~The. first case was that out of which

appeal No. 757 has arisen. The counsel
for the appellant did not challenge the

correctness of the conviction in that case. &

There are no grounds for interfering with
the sentence of ten years’ rigorous im-
prisonment imposed on the appellant in
view of the several previous convictions
against him under Chapter VII of the

- Indian Penal Code, which have been duly
proved. I, therefore, dismiss, appéal.

- No. 757. The remaining appeals are

accepted and the accused is acquitted.

Appeals allowed except No. 757.

(1) 26 P. R. 1885: ~
(2) 29P. L. R. 541: A. 1. R.1928 Lah, 637:
10 1. C. 673. : :

THE CROWN o

ALRl934I.ah91 : =

Crm'unal“
No. 1282 of 1932 (Decided on 51 33.):
L Agha Haidar, J.

Appellate

o SHARIF I . Ap;bellant? |

versus
Respondent

(1) Penal Code (XLV of 1860), S 34—two persons -
ring at an mdwndual-—-ﬂ:ot h!lt\ng the latter—
section applicable.

Held, that if two persons fire at a particular-
individual and a shot hits with the result that.
an offence is committed, then the case of both
wculd come,within the purview of S. 34, Penal. -
Code, provided, of course, there is common.
intention, [P.92,C. 1]

- (ii) Penal Code (XLV of 1960), ‘Ss. 324 and 307—

accused, a soldier, losing bead in a guarrel and firing :

at his grandmother—simple injury caused—oﬂence- .

under S. 324 committed.

There was a quarrel over a plot of land, and
the accused~-a soldier, and practised in the use- -
of arms—Ilost his head and inorder to make -
xmpress:on and to ‘cause some’injury to the-
opposite * party, took out a pistol and fired it.
One bullet hit a fleshy part of his maternal.
grandmother’s body, causing simple injury, .

Held, that the accused was guilty of anu
offence under S. 324, Penal Code and not under -
S. 307, Penal Code, for, had the accused intend-
ed to murder his grandmother, he would have:=
chosen a more vulnerable and vital part of the -

_body. . [P.92,C.21;

Appeal from the order of the Magis-

+trate, First class; Attock.

Appellant :—by S. R. Sawhney.
Crown —-by Hem Raj Maha]an

JUDGMENT
L Two  persons, namely, Arsala and¢

. Sharif, were placed before the Additionak ..

District Magistrate, exercising powers-
under.S. 30, Cr. P. C., at Campbellpur, to~
take their trial on a charge under S. 307,.
Penal Code. Arsala has been acquitted
but Sharif has been found guilty and has.
_ been sentenced to a term of five years’
rigorous imprisonment. Against his con-
viction and ser*ence Sharif has preferred.

_ the present ag peal to this Court through.

Mr. S. R, Sawhney. The trial Magistrate-
has written an unneceéssarily long judg-- -
ment in whic. he has set out the facts. -
leading to the commission of the offence-
. -in great detail. For

Facts, the purposes of this:
case it 1s only necés-- -

sary to point out that there was Some: '

¥y

./‘! |
AN
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dispute in respect of a plot of land situa:
ted towards the north of the house of one
. Mir Afzal. On 25th May 1932, i.e.,;s the
.day of the occurrence, Mir Afzal happen-
-ed to be away from his house. The party
-of the accused came and started levelling
the disputed plot of land and uprooting
-some of the shrubs growing thereon. Mt.
Mughlani, P. W. 6, the wife of Mir Afzal,
protested against these acts. There 'was

“:a dispute between the partxes when -Pir,

:Suleman Shah, P. W.3, arrived at the
‘spot and tried to bring about an amicable
settlement, In fact he proceeded ,to de-
anarcate the land, but the party ‘of the

accused took exception to his mode of

«demarcation and there was a recrudes-
«cence of trouble. There.is overwhelming
evidence on the record that Arsala and
“the accused Sharif each took out a pistol
.and fired shots, one f "which hit Mt.
" "Mughlani, There is a certain amount of
-exaggeration in the evidence of the wit-
nesses for the prosecution as.to the num-
“ber of shots,.many of them saying that
~ -as many as 10 or 12 shots were actually
_sfired. Making allowance for the exagge-.
ration there cannot be any doubt that at
least two shots were fired, though it is
-not clear as to who was the person actu-
.ally responsible for the shot which went
‘home and hit Mt. Mughlani. Mr. S.R.
:Sawhney, who has argued the case for the:
appellant at considerable length, has put
forward the theory, and'has stuck toit

all along, that it wasonly one man whos

‘had fired the two shots.

‘Apart from the question of Arsala’s
-acquittal by the trial Magistrate, we have
ample evidence on the rzcord which in
-spite of exaggerations, there is no reason
«to disbelieve on the point that the two

Firing by two accused fired shots one
-persons. . of which hit Mt.-Mugh-

’ lani. The law on this
point is quite clear. If two persons fire

_rat a particular individual and a shot hits
with the result that an offence is com-

‘mitted-then the case of both woiild come
~within the purview of S. 34, Penal Code,
"provxded of course, there is common in-
-tention. The argument put forward by
“Mr. Sawhney was that the witnesses for
-the prosecution should not be believed
-when they implicate his client and that,
although only one man actually fired a
shot which hit Mt. Mughlani, it was not
“his client but some body else whose name

thas been kept back and is not being dis- .

closzed. In the face of the evidence on
the record I am afraid I cannot -accept
this version. The affair took place in

‘broad daylight and I do not see any rea-

son why the witnesses for the prosecution,
some of whom are related- to the party

of the complainant, should try to protect-

the real.culprit from the consequences of
his act and implicate the accused Sharif
who is himself related to AMst. Mughlani
as her daughter’s son. In my opinion,
having regard to the ~evidence on the
record and making allowance for the
exaggeration, the fact emerges that the
accused along with another did, asa
matter of fact, fire a shot and Mt Mugh-
lani was hit.

The~quest1on, whu:h remains to be
considered, is as to what offence was
committed. In. order to bring an

offence under S. 307, Penal Code, the

act must be done with -the intention-or
knowledge and under such circum-
stances that, if death had occurred, the
accused would be guilty of murder. I

‘doubt very much whether the accused

intended to murder his own grand-
mother. The bullet hit a fleshy part
of the woman’s body and she appears
to have recovered from its effeéts and,
according to the medical evidence, only
simple injury was caused. If the ac-
cused who is a soldier and practised in
the use of firearms had intended to
murder the old lady, he would have

~ chosen a more vulner-
Offence com

: © able and vital part of -
mitted. the body. Inmy opin- -

ion, what really took place is that there
was a quarrel over the disputed plot of
land and the accused, whois a young man
of 22, lost his head and, in order to
make impression and to cause ®ome
injury to the opp051te party, took out a
pistol and fired it. In my judgment
it would be safer to convict him of an
offence falling under S. 324, Penal
Code. I therefore "alter the conviction of
Shariff accused from S. 307 to one
under S. 324, Penal Code, but having
regard to the serious nature of the
crime, give him the maximum punish-
ment provided thereunder, ie., three

years’ rigorous imprisonment. With this
" modification I dismiss this appeal.

Order accordingly.

S——— -

- A.L.R. 194

* be sufficient.
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No. 1329 of 1932 (Decided on 13~1—33‘.)
. . Currie, ]. _
MOHAMMAD SHAFI Appellant
versus L ‘
The CRoWN Resfohdeni :

Penal Code (XLV of 1860), Ss. 304 (2) and 100—

* . deceased a notorious bully—attacking accused with
_ fists— accused sustaining slight injuries and stabbing

deceased—right of private defence exceeded—
sentence,

The accused was attacked by the deceased,
a notcrious bully, and another man with fists.

_ After a scuffle for a short period, the accused
~ drew a knife and stabbed the deceased. On

medical evidence, it was found thatthe accused
had received slight injaries,

Held, that there was nothing to show that
the accused had any grounds for thinking that
the consequence of the assault on him by the
.deceased might be grievous, that there was no

" justification for diawing a knife and striking
the deceased with it; that the accused had .

exceeded thé right of private defence and was

_guilty of the offence under s. 304 (2) Penal Code,
 but that consxdenng the circumstances, sentence -

of three years’ rigorous imprisonment would
[P.94, C. 1]
Appeal from the order of the Sessions’
Judge Sialkot. =
Appellant :—by Ferozuddin.: .
. Crown :—by Bhagwan Das.

" JUDGMENT.

The -appellant has been convicted by
the Sessmns Judge, of Sialkot undeérS.
304-2, 1.P.C., for caus-

| Facts. - . sing the death of one

Ahmad: Din _alias

\ Chun] ‘The facts of the case are really

not in dispute. The appellant was going

_ home from his work in the evening when_

he passed a shop where Ahmad Din
Chunj, Firoz (P.W. 5) and Mohammad
Shafialfas Tai (P.W. 8,) were sitting. The
prosecution evidence shows that the

deceased challenged- the appellant by
asking him whether he would beat Firoz
.again. What exactly this remark re-
- ferred to appears to be somewhat doubt-
ful. In any case, the parties came to

blows and Ahmad Din and Firoz attack-
ed the appellant with their fists. After
a scuffle, which according to one witness
lasted for ten or fifteen minutes, the
appellant drew a knife and stabbed the

- deceased Ahmad Din. The doctor found .

 two stab wounds but all the thnesses

agree that only one stab was given by-
the appellant, whether this is due to a:
desire to minimize the case against the: .
appellant cannot be.said. Ahmad Din: -
died on the way while he was being.
carried to the hospital on a charpoy..

.- The appellant stated that he was attaked. -
" . by Ahmad Din who struck his head. -

against his face thereby lacerating his.
lip and then bit his finger and that.
Firoz also beat him with fists. Ahmad:
Din then drew a knife and was about to.

stab the appellant who gave him a push: . ,

in consequence of which he fell into the:

_drain while the appellant ran away. AA
- certain amount of evidence was produced .

in support of this story which however:-
was rightly disbelieved by the learned.
Sessions Judge. - The learned counsel for-

.the appellant has not attempted to sup--

port this version, but has argued that
the appellant acted in the right of private:
defence.and was justified in doing what.
he did. In support of this contention he-
urges that in the concluding portion of:
his judgment thelearned Sessions Judge-
remarks:

" “I find that in the evening he was compelled! - -

to use it (i.e, knife) in a bona fide "exercise. ofi
the right of private defence,”

He contends that on this finding the-

" learned Sessions Judge should - have

acquitted the appellant as he does not.
say that the appellant exceeded the right:

- of private defence. These remarks how-

ever must be read with the preceding .
portion of the judgment in which the:
learned Sessions Judge came to the con- -
clusion that i In- his opinion,
“the condact of the accused would be -co--
vered by Excep, 2, S. 300. It mlght even be- -
covered:by Excep. 4,””
From this it is clear that the conclusmn .
arrived at by the learned Sessions Judge-
was ‘that the appellant had" acted bona -
fide in the exercise of the right of self--
defence and that his act came within " the-

-second exception to S.300, which pro--

vides that culpable homxcxde is not .

murder if the offender in the exercise in .
~good faith of the right of private defence -

of person or property exceeds the power - -
given to him by law and causes the death .
of the person against whom he is exercising
such right of defence without pre-n.edita- -
tion, and without any intention of doing
more harm than is necessary for the pur--

. pose of such' defence, Mr.,  Ferozuddin.

L
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Ahmad for the appellant has’ grgued
“further that the appellant’s action might:
"be considered to come within the scope
~of S. 100, II,- Indian Penal Code,
as the c1rc_umstances
were such that -

mlght reasonably have
-the apprehensmn that grievous hurt would

’ Right of private
. defence exceeded.

" -result to him as a consequence of the

~assault. This is based on the fact that
-the deceased was apparently a notorious
ibully, but there is nothing in the present
‘case to show that the appellant had any

'+ grounds for thinking that the consequence

-of the assault on him by the deceased,
.and Firoz might be grievous hurt,

. “An attempt has been made to argue that

’

- “the deceased’s intention was to break the

-accused’s nose by butting it with his
. head, but I see no reason for accepting
ithat contention.- The -appellant, as the
‘medical evidence shows received some

+slight injuries and these in themselves
-would not form any justification for

-drawing a knife and striking the deceased. .

- with it. I therefore .consider that the

appellant has been rightly convicted
aunder S. 304-2, I.P.C.

Looking to the circumstances of the
«case however 1 think the sentence is
somewhat excessive. The aggressor in

the first instance was

Sentence. clearly the deceased

" and he was joined in
-the assault by Firoz. The deceased ap-
parently was a notorious bully and -an
.older man than the accused. I therefore

+ 'ireduce the sentence to one of three -°

years ngorous 1mpnsonment i
Senlence reduced

A L R 1934 Lah 94
Appellate -
‘No. 985 of 1933 (Decided on 1-12-33.)

'Rangi Lal, ]

fHAIDAR and others .
Versus

Cnmmal

o .

A j)pellants

" THE CROWN Respondent

Penal Code (XLV of 1860), S. 96~accused appre~
- hending grievous hurt—death caused while defead-
_ ing—no offence. -

The accused, while in search of the bullock
" belonging to a relation of theirs, went towards

" -thepls o where the bullocks were tethered.-

Aas

-

" AL R..1934

The persens-in possession of . the ‘bullocks -

attacked theaccised while the latter were ata
distance. The injuries inflicted by the attack-

‘mg party were such as to raise an apprehensxon

in the minds of the accused that grievous hurt
would be caused to them if they did not defend

~themselves. A fight.thereforeissued in which -

injuries were inflicted on the raiding party and
one, out of which, died as a consequence

Held, that as the accused - could not be ex~

- pected to weigh their blows in the excitement
- of the moment, it could not by any means be

said that they exceeded the right of private
defence, and that therefore they were guilty of
no offence. )

Apj:ellcmts ‘—by Shamair Chand.

" Resporident :—by M. L. Batra for the

Government Advocate.

JUDGMENT."

The appellants in this case: have been
convicted under S. 325 -read = with
S. 34, Indian Penal Code, and sen-

tenced to undergo seven years’ rigorousl '

* imprisonment each. B

The ﬁndmvs of fact arrived .at’ hy,
Facts. = - the learned -Sessions
Judge, and’ whichrare -

not dlsputed are as follows :—

1. Two bullocks belonfrmcr to one Ah ’
i were stolen.

"+2. Three days later the accused who N

are relations of Ali, went towards the

. sugarcane - field of W_alli' where . the
“bullocks were tethered. - -

3. Walli and his sons were in posses-

sion of the bullocks knowmg them tobe

stolen property T P ¢

4. When the accused were at a con-
“siderable distance from' the :bullocks. -~
. Walli and his sons came and attacke
_them. A fight then ensued in which .
- Sardara was killed and his brother Sahiba’

and his father Walli were injured.

and all the.three appellants were also .

injured.”. The final conclusion reached by
the leamed Judge was that the accused

.~ ~were guilty because there was a free fight
. ...between the parties. I am, however of
-.opinion that there is nothmg to show -
that the accused had gone -with the -

determination . to™ fight. The learned

- Judge has taken the following circum-
stances into consideration in arnvmg at -

his conclusion :—

(1) The bullocks did not belong to
the accused This is, in my opxmon

[P.95,C.1] .
~ Appeal from the order of the Sessions -
Judge Shahpur, at Sargodha.
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-immaterial. They certamly belonged to
:a relation of-theirs. :

(2) The accused had no rlght to take
possession of the bullocks by force.
“There is nothing to show that the accused
-did want- to take possession of the
bullocks by force. - They had not gone

near the bullocks when they were "

attacked.

(3) The accused went armed with
.«dangs. They had to be armed when they
were going in search of stolen property

.and might well have expected to meetA

"with some resistance. )
The medical evidence. shows that

“Ghulam Mohammad accused received

five injuries, including one on the head ;
‘Bahadur accused received seven injuries,

including four on the

No offence com- head and-’ Haidar

,mitted. ) - received three injuries, -

including one on tne

‘—eye-brow “These injuries must -have
- clearly raised - an apprehensxon in the

-minds of the accused that grievous hurt
“would be caused to them if they did not
-defend themselves. . They caused three

injuries to Sardara deceased, seven to .

‘Walli and two to Sahiba. One of the
‘injuries caused to Sardara proved fatal,
. but the accused could not be expected to
Welgh their blows in the excitement of
the moment. It cannot by any means
ibe said that they exceeded the rlght of
private defence.

I, therefore, accept the appeal and
acqult the appellants, -

- Appeal accepted.; ‘

Revxslonal

No 1383 of 1932 (Decxded on 13-1-33.) -

B Addison J. »
tSARDAh.KHAN 4 .. Petitioner
, Cversus . -
THE Crown. . Respondent,
Penal Code (XLV of 1860) . '405—supurdar—

.ready to produce cattle in custody—no offence.

Where the Supurdar once brought the cattle
‘made over to his custody to the Tahsil and was
-still willing to produce them, Held, that it

"«could not be said that he had dishonestly used
them in violation of the terms of the supurd-

'Appellate L -

AL R 1934 Lah 5.

Cnmmal ‘

pama and therefore he could not be convicted.
under S, 405, I. P. C. . 16 A. L. ]..600 relied
upon. o
Petitioner :—~by M. A. Ghani.
Crown :—by Abdul Rashid. ‘
JUDGMENT

The only question "in this* case is
whether the petitioner dishonestly used
the cattle in violation of the terms of
the Supurdnama entered into by him.

The petitioner once brought them to

the Tahsil and is still willing to produce

" . them. On the facts
No offence com- it is difficult to hold
mitted. -that he has dishonest-

. ly used them in viola-
tion of the terms of the Supurdnama and
this was the only clause of S. 405,1.P. C., -
within which the learned Assistant Legal,

‘Remembrancer sought to bring the case.
. In my judgment therefore he should be

acquitted. A similar view was taken in
Harnam Singh v. Emperor (1). 1 would
therefore accept this petition and acquit

" the petitioner. . The fine, if paid, will‘be

refunded. o .
‘ Petition accepled. .
{1) 16 A. L."J. 600: 47 1. C, 875,

A L R 1934Lah 95 (2).
Crlmmal

No. 580 of 1933 . (Decided on 16-10-33).
 Abdul Qadir and Rangi Lal, JJ.
KHUSHI MouaMMAD and - ‘
k others : © ..~ Appellants

- Cversus - .
THE CROWN " Respondents..,
Penal Code (XLV of 1860), S.302—sentence ex-

- tenuating circumstances—murdering a kinswoman -

who had eloped and lived openly with her seduzer-~

* ' provocation—capital sentence not appropriate.

Where a Mahomedan wbman eloped with a’
Sikh, and-after changing her religion" married
her seducer and afterwards returned to her
village openly living with him, and hes kins-
men, immature youths, killed her. .

" Held, that capital sentence was not appro-

. priate under the circumstances .of the case but

that the lesser sentence of transporation for life
would meet the ends of justice in” view of the

. strong provocation which theaccused; immature

youths and kinsmen of thedeceased, must have
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received on account of the deceased living
openly as the wife of her abductor.
" [P. 96, C. 2.]

Appeal from the order of the Additio-
nal Sessions Judge, Lyallpur.

Appellants :—Dy Mohamad Munir and
Shah Nawaz. : .
 The Crown:—ty Des Raj Sawhney,
Public Prosecutor.

JUDGMENT.

There are four appellants in this case.
Three of them, namely, Khushi Moham-
mad; Ibrahim and Chiragh, have been
convicted under section 302 read with
section 34 of the Indian Penal Code, and

o each of them has been

Facts. . sentenced to death.
: . : The fourth, namely,
- Mohammad, has been convicted under
« gections 302, 114, Indian Penal Code and

sentenced to transportation for life.

Chiragh and Khushi Mohammad have

appealed through Mr.’ Mohammad Munir,

the remaining two have appealed through
. Mr. Shah Nawaz, and Mr. Des Raj
* Gawhney has appeared on behalf of the
. Crown. The case is also before us under '
section 374 of the Code of Criminal
Procedure. . . ‘

“The case for the prosecution was briefly
as follows :— v ’

Mst. Gian ,Kaur. deceased - was
formerly a Mohammadan and was the
wife of Chiragh accused, She had a
Liaison with her husband’s landlord Baga
Singh and eventually eloped with him.
He took her to Amritsar and formally
married her after she was made to go
through a ceremony of conversion to the
Sikh religion. She was then named Gian
Kaur and went about with her new hus-
band from. place to place. On the 28th

. July 1932, she made a petition before a
. Magistrate in which she prayed for action

_ being taken against her relations, includ-

- ing the four accused under section 107,

Criminal Procedure Code. This applica-

tion was dismissed in default on‘the 12th

. November . 1932, Shortly after Mst.

" Gian Kaur and Baga Singh returned
- to their village and settled down quietly.
About two months later, on the 30th
January, 1933, she went to village Lurki,
accompanied -by Mst. ‘Roshan, wife
. of Alluy, and another Mst. Roshan,
. wife of Salariya, to pay a condolence
visit to Bahadur who had recently lost

gt N

A.L.R. 1934
his son. These three ladies were’ c6ming

back from Luiki along the bank of -a
canal minor and had just sat down to

wash their hands and feet when the: ~

four appellants suddenly appeared and: -
attacked Mst. Gian Kaur,, Ibrahim.
being armed with a hatchet and the
others with dangs. [His Lordship after

" dealing with the evidence and giving the

benefit of doubt to Chiragh and Maham-
mad proceeded :]

The question of sentence in a case of
this kind is not free from difficulty. It
Extenuating cir- h\a-s dto tget bo;g;le lﬁ;

s min at - ushi -
cumstances. ~ Mohammad and Ib-
rahim are hot-blooded youths and were-
smarting under the disgrace brought:
on the family by Mst. Gian Kaur,.

who was their first cousin, eloping with-a *
Sikh and marrying him_ after renouncing’
her faith.. Khushi Mohammad gave his-

. ageas 12 and Ibrahim as 13 or 14, but

the committing Magistrate and the learn—
ed Sessions Judge were both of opiniomn:
that Khushi Mohammad was about
eighteen years old and Ibrahim about

nineteen. ~ The accused did not choose to

produce any evidence in regard to their
ages. ‘The opinion formed by the com-
mitting Magistrate and the learned Ses-
sions Judge must, therefore, be accepted
as correct. Even so, Khushi Moham-
mad and Tbrahim are both immature
youths and some allowance has :to-
be made for the strong provocation
which they had received. In the case
Siraj v. Emperor (1) 2 deliberate murder
was committed out of revenge but the
accused had good cause to be angry with.
" the deceased -who had not only helped.-
one Teja Singh to abduct the wife of one-
of them but used to put them up inshis-
haveli from time to time wheun they came-
to the village. -For these reasons the-
death sentence imposed by . the Sessions
Judge was set aside. In the present.
case the conduct. of Mst. Gian Kaur in
‘coming back to the village to live openly
as the wife of her abductor must have-

to her kKinsmen. It has also to be borne-
in mind that-she had gone to the length
of starting proceedings against the present
appellants * and several others under

section 107 of the Criminal Procedure:

Code.
(1) 120 I.C.6: A.I. R, 1929 Lah. 788.

naturally offered the greatest provocation -

be wrong are exceedingly di ‘ %
) edingly difficult; but = +3 3 : ‘
W}it of ::rcl)rgllhS m?)t]teli; I have be:rf‘ it A L R. 1934 Mad. 89 (F.B.)
: . erabls i D
certiorari.”  Tanracs bro{heilplggrgzw?ﬂ Miscellaneous Civil.

liar v. Subbc‘;vr}:zc;ainMizgy.m“gé )Muda-\ No. 43021 0of 1932 (Decided 0h’9-10-33.)
c tar (2), has easley, C. J. .
overed the same ground and collated - Anantakrji’shm;] Aﬁfgf?ﬂ" éf:;g{ o
m

(t:?ss?ourfh(;);i}t)ieg% Iﬂs}ubsc;ibe to his con- Chetty, JJ
IS10 -P- at when a Court ‘ S
a : . 1 or it
dizltrizglar elllgthqrxty gives to itself a juris. - Z?)LgISNDARINI - OF MaN-
et n which it properly hasnot got by A4 . DPetitioner
writ %Vﬁill;?rrgneous view of the law, a ’ versus ’
be no writeiflisfuff;kzgta gll?tt t]}{‘er,e will SENAPATHI JAGANNAYA.
? d 1stake 1n th K 1 -
law when acting in the exercise of : ULU and others Respondents.

jurisdiction -which i e _— :
it (i) Practice — .
possesses. Uﬂdoubtedly same m:tct lce — procedure—High Court —
: ‘ agitated fnipe abject of two proceedings
_ Applying this rule to the present cised by one Bee:ct:?:::‘f'~giscreti°n exer-
case, the Commissioner undoubted] Bench—arder an app“c,;tn_ ing on another
possesses jurisdiction either t edly - certiorari—not binding witen for writ of
the claimant or to order fO appoint sion before another Bench, - atter in revi-
t_lor}. . ACting in the (:xel‘?:'ise:res%'l elec- Where the same matter is agi . :
jurisdiction he has made a mis?t kth?t Igl;?]‘é‘;fd}ngs, the discretion exegrlfﬁstzg by o
0Ver100king that th aKe 1n in one proceedings P y one
. ] e vote another B i eldings  will’ not bind
dlsquahﬂed candidate wi}? clé)lzt tf}?:otvtzlg less the mgrtlfehr 111; trltlei ?;fipz):;?,l, of the other llllxlx-
‘:Wdy, but that mistake is not sufficient The considerations that ai s
o warrant the issue of writ by thi Bench in the order on prevailed with one
Court. . y this Wrﬁt of certiorari need na:t Bbppllc?.lnon for a
) . B . other Bench prevail with
There is nothing to negative this Che ey hen the macter s before it fa a
conclusion in my judgment reported i (ii) Letters Patent (Mad,), C [P.90, C. 1]
Pulakam Ramakristnareddy v. N In  to.appeal to Privy Council fl'39'_leave
Panakaly (3). There onytl; 0¢1))ney revmgn—jumdicﬁ"“_c P.C l(-:’mo? lid;;g)rl
calculation of figures, i e  oare. : T '
o es, it was foun i ,
the petitioner headed the poll, acrlléh:cf ap’l;]:folgltig gourfls revisional jurisdiction is
: ?nlf suggests that an arithmetical mis- 5S30ing of el 30 of the Laroiction within the
ake 1s not subject to revision. S* High Court can, under S. 100, Patent and the
The subsequent para b i Leac.lve to appeal to the Privy éognr;(l:f grant.
raph is only b rder passed tin revisi il from an.
way of general prece 5% Ny by . .. ision. [P. 90, C.1
present ca precept, just as in this Petition for leave !
se T should not h to appeal t
say that there ought to h es}tl?te to Privy Council. pealto the
fresh electio is i ave been a Petiti
1re n. This : etitioner ;—
lEaI;d down in Gdﬁallrclz fa;:l; yfn?S?rly Aiyangar. by K. S. Champakesa
rahim Rowther (4), b e v
: ) ut that decisi Respondentsi—b '
is no authority for inte on . i—by B. Jagannadha Da
of writ. y rferenf:e by way > 5.

The petitions accordi dismi
€ 1 ordingly dismissed
ar}ﬁ in the circumstances the parties
will pay their own costs. - ‘

ORDER.

The Zamindarini of M
. Zay andasa .
_]?.l:rl district) filed two applicaticfxia?
o o this Court against an order of the B 3
etztwn; dismissed. zf Revenue under the Estates I?:rd
' ] , cé. hOne was for a writ of certior;ri
4 %nk that came on before Ramesam and
— w?itenh'zi‘rg-Walsh, JJ-, who refused the
. he  Zamindarini therefore

(2) A.L.R. 1933 } | :
938 140 L C. 5an > Mad. 700 (2): 63 M. L.J. applied for leave to His Majesty in

(3) 110 1. C, 342: A, I. R. 1928 Mad. 1129 Council and leave was granted.

(4) 48 Mad, ;
750 5 B 509; 49 M.L.J.606: 901 C.” _ The other -petition is one unde
r

1934 Mad. 12—13 S.115,C. P.C. It came on before a
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Full Bench of five Judges and was dis-
missed on the ground that the Board of
Revenue, though it may be described as
a tribunal, did not act as a Court
The present application is for leave to
appeal to His Majesty in Council
against that order.

On the merits, the same matter is the
subject of both these proceedings and
the object of the petition is to agitate
the same question in the alternative.
The value of the subject-matter is found
in the other order to be Rs. 10,000 or
more, There are important questions of

law stated in the other order. In this

matter; one question is whether the
order of the Board -of Revenue was
passed by the Board asa Court.
Leave having .been granted in the
other matter, we would prima facie
think that it ought to be granted in this
application also. But the respondent
contends that even if the Judicial Com-
mittee sets aside the main grounds of
the High Court and remits the case
back, it is useless for the petitioner. It
is said that as Ramesam and Walsh, J]..
refused to interfere on the merits, the
- High Court should also refuse to inter-
ferein the civil revision petition. This
- does not follow. "The discretion exer-
cised by a Bench does not necessarily
bind another Bench unless the matter
s resjudicata. Itis conceded that it
15 not res judicata, for, whereas the
order was passed in an application fora
writ of certiorari—an unusual writ, the
jurisdiction being extraordinary—the
-same consideration may not prevail
when the question is one of interference
in a civil revision petition.

- It is next contended that the order
iought to be appealed against is notan
order made on appeal” within the

Letters meaning of the last part of
L . part o
clz:.t;gn't.A - ch 39 of the Letters

Patent. Under S, 1

the C. P. C., we can give leave ag?ing
any order, if it is certified to be fit and
agalnst any order passed by any Court
of final appellate jurisdiction and it has
been always held under this claygse that

revisional jurisdic
late qurisdiction.
Leave will therefore be granted.
Leave granted,

——

tion is a part of appel. -
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Ramesam, Offig. C. J. and
Venkatasubba Rao, J.
BANK OE HINDUSTAN,
LIMITED, MADRAS ...  Appellant

versus
N.  GOVINDARAJULU :
Namou - ... Respondent.

Negotiable Instruments Act, (XXVI of
1881}, 5. 37—accommodation note—maker
is principal debtor and payee a surety—con-

tract to the contrary—whether knowledge to .

the contrary sufficient. .

As per S. 37 of the Negotiable Instruments
Act, the maker of a note is the principal debtor
and the payee is only a surety until a contract
to the contrary appears. The Section makes
no distinction between accommodation note or
bill and other notes and bills. One rule of law
is laid down for all kinds of notes and bills.
The only method of: changing the position
of the partiesis by “a contract to the con-
trary.”” Mere knowledge on the part of the
endorsee of the fact that the bill or note is an
accommodation note or bill, whether the know-
ledge is at the time of the endorsement or
afterwards, is absolutely irrelevant. Not

knowledge but actual contract to the contrary

is the only thing that will effect a reversal of
the prima facie position, English cases dis-
cussed. 13 Mad. 172 considered.
@) N ble 1 : [(P.93,C.1.]
., (i) Negotiable Instruments Act (XXVI of
1881), S. 3?—Reservation of ’riglst against
surety—section applies only to bill of ex-
change—-other.negotiable instruments affect-
ed by the section—provision in the section is
ex abundanti cautela, ' '
Entering into an agreement with a princi

debtor gran.ting him time will not dpischat?gat:
the surety if the right against the surety is
reserved. The mere fact that S.39 of the
Negotiable Instruments Act provides in respect
of a bill of exchange for such reservation, does
not show that the main principle recognised
as part of the law of contract does not apply
to other negotiable instrument. S. 39 is a pro-
vision inserted ex abundanti cautela. 56 Mad
623, referred to, [P.94,Cs. 1 & 2.

Appeal against the decree of the Dis-
tn:t Judge, North Arcot at Vellore.
ppellant :—by S. Parthasarathy and
‘V. K. Thiruvenkatachariar. yar

Respondent :—by K. Raj
K. Subramanian. y ‘ajah Ayyar for

JUDGMENT.

Ramesam, Offg. C. J..—The facts
of this second appeal may at first
be stated. The 1st defendant executed
a promissory note dated the 28th April
1930 in favour of the 2nd defendant for
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Rs. 2,500 payable 74 days after date, t.e.
.on or after the 11th July 1930. The

. .2nd defendant endorsed it to the plain-
" tiff, the Bank of Hindustan Limited, on

the 1st May 1930. The plaintiff’s case
is that he paid full consideration and
that he is a holder in due course. He
presented the note (which
1s described as a hundi in
ithe judgment of the lower Courts) to
the "1st defendant for payment after
.the due date but the 1st defendant dis-
.honoured it, hence thesuit under appeal.
“The District Munsif gave a decree
.against both the defendants. On appeal
by the 1st defendant alone, the appeal
was allowed so far as the 1st defendant
is concerned, The plaintiff files this
.second appeal against the 1st defendant.
“The Ist defendant’s plea was that the
-suit hundi wasan accommodation note,
that no consideration passed under it
.and he was only a surety for the Znd
defendant thatas the plaintiff entered
.into a composition deed with the 2nd
defendant he was exonerated from lia-
.bility in the transaction. To this argu-
.ment the plaintiff's reply was that the
i1st defendant was not merely a surety
.and «hat, even if he was, under the
«composition deed of the 2nd defendant
.the rights against the Ist defendant

Facts.

 were reserved. The District Munsif

.decided in favour of the plaintiff on the
:second plea. On appeal the District
Judge also found that the money was

really taken by the 2nd defendant and -

that therefore the note was really an
.accommodation note ; and he therefore

+held that the 2nd defendant was the

_principal debtor and the 1st defendant
was the surety. He next held, differing
J4rom the District Munsif, that S. 39 of
.the Negotiable Instruments Act_ does
.not apply to the case of a noteand that
therefore the reservation in the compo-
_sition deed does not help the plaintiff.
He refers to three cases viz., a decision
of the Oudh Chief Court Bellow, F. W.
. Bank of Upper India Limited (1), a
. decision of this Court Ramakrishnayya
.v. Kassim (2) and the decision of the
House of Lords in Liquidators of Over-
.end Gurney & Co. v. Liquidators of
.Oriental Financial Corporation (3) and
.he finally observes in para. 5:
(1) 130.C.207: 71 C, 727,

{2) 13 Mad. 172.
. {3) L.R. 7 H. L, 348,

“This case although it relates to English
Law, does, in my opinion, govern the present
case and it has not been shown that oun this
point there is any difference between the
English and Indian Law,'’

In Second Appeal it is contended for
the plaintiff that the st defendant is
the principal debtor and the 2nd
defendant 1s the surety and that there-
fore the composition with the 2nd
defendant cannot have the effect of
discharging the 1st defendant who is
the principal debtor. The respondent’s
reply to the argument is substantially
the same as the reasoning of the District
Judge, namely, that the principle of
English Law applies to this case, that:
the English. Law does not differ from
the Indian Law in this matter, that un-
der the English Law the 2nd defendant.
would be the principal debtor and the
1st defendant the suretyand that, if so,
he is discharged by the further trans-
action between the plaintiff and the 2nd
defendant. The respective contentions
about the plaintiff's rights against the
1st defendant being reserved urged in

. the lower Court have also been' repeat-

ed here.

Taking up the first point, it is desira-
ble now to notice what the English

. Law.on the subject is and to see how

far if at all, the Indian Law differs from
the English Law., It seems to me that
on the question who is the principal
debtor and who is the surety in an
accommodation note or accommodation
bill the English Law has fluctuated
through five different stages. The ear-
liest case is the decision in Mallet v.
Thompson (4). In that case the endor-
see of the payee for whose accommoda-
tion the note was made- knowing that
it was an accommodation note entered
into a composition deed with him. It
was held by Lord Ellen-
borough that the maker
was not discharged. - But
soon after Lord Ellenborough seems to
have arrived at a different conclusion
in two nisi prius cases. In Laxton v.
Peat (5) the endorsee of a bill received-
it knowing that it was accepted for ac-
commodation of the drawer and he then
gave time to the drawer when it became
due upon his paying a part. It was
held by Lord Ellenborough that the

(4) (1804) 5 Esp. 1785,
(5) (1809) 2 Camp. 185,

Case law
discussed.
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acceptor was discha;'ged. He held that
as the bill was an accommodation b?ﬁ
to the knowledge of the endorsee, the

acceptor should be considered only as a’

surety for the drawer and he was there-

", fore discharged by the endorsee giving

time to the principal debtor. Agai

another case, Collet v. Haigh (6§r Iiloxfg
Ellenborough held that the acceptor is
a surety and the drawer is the principal
debtor and giving time to the acceptor
would not discharge the drawer. The
doctrine of Lord Ellenborough: was
soon doubted by Gibbs J, in Kerrison v.
Cooke (7) and by Lord Mansfield in
Raggett v. Axmore, (8) and Fentum v.
Pocock (9) and held not to apply
where the acceptor promised to pay the
bx}l when demand was made at maturity.
Thne decision in Fantum v. Pocock (9),

was in, the Court of Common Pleas and |

up to 1853 this judgment of Lord Mans-
field was regarded as the settled doc-
trine of the courts of Common -Law in
England, the last of such decisions being
the one in Manley v. Boycot (10), decided
just before the introduction of equita-
ble pleas. All the decisions between
1813 ‘an’d 1853 being noticed in the foot-
note " t’ at page 5 of Rowlatt on * The
Law of Principal and Surety.” The
-doctrine of the Common Law was
only limited to cases where the creditor
at the time of taking the instrument
agreed to regard the drawer of the
maker or the billor the note as surety
and the acceptor or the payee as the

- principal debtor. In equity a wider

rule of law prevailed according to which
the creditor was constrained to regard
the drawer or the maker as a surety.
only even when there is no express con-
tract but by notice of the fact that it
1san accommodation bill or note; and
1t was also held that notice even after
the endorsement in favour of the prin-
cipal debtor will do. One such decision
isthe case in Edwin v. Lancaster (11) In
the course of the argument (Crompton,

' J.. observed that the decision of Lord

- Mansfied in Fantum v. Pocock (9) must

T,

be regarded as virtuall
) yover-ruled. In
this case the holder knew by the time
of tlie composition that the note wa
(6) (1812) 3 Camp. 281, ‘
¢7) (1813) 8 Camp. 362, '
(8) (1813) 4 Taunton 730,
(9) (1813} 5 Taunt 192.
. (10) 2 E ard B. 46.
»'«(.11)’ {1865) 6 Bestand S. Q. B, 572,

™
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really an accommodation note. All the-

cases are noticed at page 5 of Row-

latt’s book, This state of uncertainty

with some conflict bet ween the Comm

Law ar'd the Equity seems to have coc:lri-
tinued in England until 1894, when
Rouse v. Bradford Banking Co. (12) was
decided by the House of Lords finally
:iséibhsllxénglthe law. Until that deci-

n as Rowlatt, J. observes:
Principal and Squety). (At page 6.

' It was doubtful whethe i i
L r a notification to.
the creditor, after the contract, of the fact.

that one of a number of debtors had since the . .

contract become, as b i

others, a surety only, fvgﬁ‘lasnb?nlgl:gg ::eiii:l;::

- to respect his position as a surety, if it could
nat be made out that the creditor had con--
S?;‘tf'd to a modification of the originai”
surétnyc::n, and actnally agreed to regard him as.
See, Swire v. Redman (13). Mean--
while the Indian Legislature passed-
the Negotiable Instruments. Act in-
1881. 'What rule did the Indian Legis-
lature adopt in this state of uncertainty-
which prevailed in England? An-
.attempt must have been made to adopt-
the better of the two doctrines. In
Daniel on Negotiable Instruments in-
paragraph 1334 (Vol. II) itis observed :-
't And even where the holder knew that the-
‘apparent principal party was really signing

for the accommodation of another, at the time-: -

when he received the instrument, the be
opinion is that that the circumstance diss t;g:
alter his rights or duties, as such party has
held bimself out and obligated himself in a
certain character and has no just ground‘
to demand or expect greater considera-
tion than that legally incident to that
character which he has assumed. If he-
intended to insist on the privileges of a surety
l'be should have refused to bind himself except'
in a recognised form of sureiyship. Further-
more, it may be observed,. that while the in-g
du'Ige_nce or release of an acceptor (or other
principal) materially affects the remedies of the -
drawer (or other surety) who is thereby:
dela}yed or entirely deprived of recourse.
against the acceptor upon the bill itself, to .
wl.nch he would be entitled and upon which’he
might sue the acceptor on making payment-
Nosuch injury can possibly be inflicted on lhe;,-l
acceptor for accommodation by indulgence to."
or release of the drawer. The accepbtor may
at any time at or after maturity of the bill pay\
it. and no matter what may be the arrange-
;x;’in]tsii)etween the holder and the drawer, sue:
th hi: uite.t'l'm upon the bill but for money paid .
Algﬁun 1n para. 1335 it is observed :

‘* There is strong autharity for wh .
to us the better doctrine, ythat ev:nt ?feetrg:‘-‘

(12) (1894) A. C. 586.

(13) (1876) 1 Q. B, D, 536.

- Negotiable
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holder knew_ at the time he received the bill
or note that it was accepted or made for
accommodation, his rights and duties are in no
respect altered; and no indulgence to or
release of a drawer or indorser will discharge
the acceptor or maker."’

That is, so early as 1873, when the first
edition of Daniel was published, in spite
.of weighty English and American deci-
sions' to the contrary, this view was
.considered the better doctrine, This

“was also ' opinion of Story on “Promis-

sory Notes” S. 418 and Story on *‘Bills”
S.253. Now let usturn to what the
Indian Legislature has done. S. 37 of
the Negotiable Instruments Act says: -

“The maker of a promissory note or
«cheque, the drawer of a bill of exchange
-until acceptance and the acceptor are, in the
.absence of a contract to the contrary res-,

- pectively liable thereon as principal debtors,

and the other parties thereto are liable there-
on as sureties for the maker, drawer or
acceptor as the case may be.”

This section makes no distinction

. between an accommodation note or

bill and -other notes and bills. One
rule of law is laid down for all kinds of
notes and biils. It sweeps away the
distinction which seems to have
troubled the English Courts between
accommodation notes and bills and
.other notes ~and bills. The second
circumstance which ap-

S. 37, pears in the section is

Ineeraments " that the only method of
‘Act—princi- Changing the position of
ple. the parties is by a “con--

, / tract to the contrary.”
This = provision sweeps away the
doctrine of notice prevailing in the
English Courts. Mere knowledge on
the part of the endorsee of the fact that
the bill or noteis an accommodation
note or bill whether the knowledge is at
* the time of the endorsement or after-
wards has become absolutely irrelevant.
All that we have got to see is whether
there is “a contract to the contrary.”
Knowledge at the time but not amount-
ing to such contract has got the same
result asif there is no knowledge at all
.or if the knowledge is sometime after
the endorsement. It is obvious in the

. face of S. 37 that the rule of law prevail-

ing in the English law Courts prior to
1853 was adopted by the Indian Legis-
Jlature and if we are left to conjecture
perhaps because it was thought to be
better doctrine by eminent jurists, But

1

whatever the reason may be, that the
Indian Legislature adopted the common
law doctrine of Lord Mansfield in
Fantum v. Pocock (9), is plain from S. 37,
It is noticeable that so far as the appli-
cation of the law of guarantee to the
relations between parties to negotiable
instruments is considered the subject
has not been codified in England there
being no sections like Ss. 37 and 39 of
the Negotiable Instruments Act or the
Bills of Exchange Act. Sothat, though
the law of negotiable instruments is now
codified in the Bills of Exchange Act
of 1882, so far asthe application of the
Law of Suretyship to parties to nego-
tiable instruments is concerned it is left
open for evolution and development by
case law-; and we have seen that it was
finally settled only by the decision of
the House of Lords in'1894 by adopting
the doctrine of the Equity Courts. But
long before 1894, the Indian Legislature
has adopted the doctrine of the Com-.
mon Law Courts. Not only has it not
adopted the doctrine that even if the
fact relating to accommodation is not
known it is immaterial but it has also
gone to the extent that even if it is
known at the time of the endorsement
it is equally immaterial. Not know-
ledge but actual contract to the con-
trary is the only thing that will effect
a reversal of the prima faci€ position,
namely, that the maker of the acceptor
is the principal debtor and the payee or
the drawer is the surety. A perusal of
S. 37 plainly shows that in this matter
the Indian Law differs from the English -
Law and that the conclusion of the

. learned District Judge that there is no

difference between the two is erroneous.
The decision in Ramakrishanayya v.
Kassim (2), appears on a saperficial
reading to support the respondent but,
if the judgment of Shephard, J. is care-
fully perused, it is plain that he was
perfectly alive to the change made in
the Indian Law. In that case at the
time of the endorsement all the facts
were known to the endorsee and the
circumstances appearing from the evi--
dence were such that the learned
Judge was able to infer that the endor-
see agreed to regard the maker as the
-surety and the payee as the prin-
cipal debtor. He actually found that
there was “a contract to the contrary”.
At p. 175 the learned Judge observed :
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“‘It is for the defendant to show thatheis
not, as he primafacie appears to be, the
principal debtor.

I think he bhas sufficiently provided this.”’
The learned Judge states on the basis of
S. 37 and finally findsa *a contract to
the contrary” and that by reason of that.

contract the position of creditor and.

principal debtor is reserved. At p. 177
he observes: : ,
““That section (S. 135 of the Contract Act)
has to be read with the provisions of the
_Negotiable Instruments Act; and, as here
there was—within the meaning of the Negoti-
able Instruments Act S. 37—'‘a contract to the
contrary’’ making defendant a surety instead
of principal debtor, the defendant is entitled
to be discharged if he can bring the case with-
in the terms of S, 135 of the Contract Act.”
1t seems to me that these observations in
Shephard, J’s. judgment in Ramakish-
nayya v, Kassim (2), far from being an
authority in favour of the respondent
are really an authority against him.
That decision conclusively shows that
we must start with the position that the
maker of an accommodation note is the
principal debtor and the payee is only
a surety and that until “a contract to
the contrary” appears that is the prima
facie position. In that case there was
*‘a contract to the contrary” found on
the facts. There is no such “contract
-to the contrary” that has been pleaded
.or that can be found in this case. The
.decision of the lower appellate Court
must, therefore, by reason of my con-
clusion on'the first point be reversed
and the plaintiff given a decree against
the 1st defendant also with costs here
‘and in the lower appellate Court and
the decree of the District Munsif res-
tored.

Coming to the second point I ob-
serve that my learned brothers Venkata-
subba - Rao and Reilly, JJ. held in
Annadana Jadayya v. Ranammal (14)
that entering into an agreement with a
principal debtor granting him time will

not” discharge the surety if the right
‘ against thesurety is reser-
'S,39,Neg. ved. Mr.Rajah Ayyar has
Ins. Act. not contended that the
decision is erroneous, He

only relies on S. 39 of the Negotiable

Instruments Act. The mere fact that’

S. 39 of the Negotiable Instruments Act
provides in respect of a bill of exchange

{14) A. L. R. 1933 Mad. 165 : 56 Mad. 625 : 64
M.L.J.386: 141 1. C. 852, . B

for such reservation, does not show that-
the main principle recognised as part of’
the law of contracts does not apply to
other negotiable instruments. S. 39
would, therefore, seem to be a provisiom
inserted ex abundanti cautela. On.
this point also the appeal has got to be:
allowed.

Venkatasubba Rao, J:—This second
appeal has been referred to a Bench by
Krishnan Pandalai, J. on the ground’
that it raises important questions of’
law. The lower Courts have found,
and quite rightly, that the promissory-
note executed by the 1st defendant in
favour of the 2nd is an accommoda-
tion note. The note was endorsed by
the payee (the 2nd defendant) in favour
of the plaintiff-Bank, At the time

when it was so endorsed, the Bank had -

no notice that it was an accommoda-
tion note; but on a later date they obtain-
ed knowledge of the true character of
the note. Subsequent to their obtain-
ing such knowledge, the plaintiffs enter:
ed into an arrangement with the second

defendant, the effect of which was that

the Bank agreed not to proceed against
him but reserved their rights against the:
maker of the note. The 1st defendant’s.
plea is that by. reason of the agreement
referred to above, he became discharged.
The trial Court has disallowed his plea
and passed a decree in favour of the.
plaintiffs; but the learned District:
Judge has reversed the trial Court’s

-decision and dismissed the suit. The:

plaintiff-Bank have filed the present:
second appeal.

The question raised is, whether if the-
holder of an accommodation note-
having no notice of its true character
at the time of his taking the note, but
after notice thereof gives ingdulgence to-
the payee, (the party accommodated),.
he thereby discharges the maker (the

accommodation party.)

S. 37 of the Negotiable Instruments.
Act runs thus: : ‘

** The maker of a promissory note or
cheque, the drawer of a bill of exchange untik
acceptance, and the acceptor are, in the
absence of a contract to the contrary, respect-
ively liable thereon as principal debtors, and.
the other parties thereto are liable thereon as.
sureties for the maker, drawer or acceptor, as.
the case may be.'’

Under this section the maketr of a.--

promissory note is, in the absence of a:
contract to the contrary, liable to the:
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holder as principal debtor and the payee
is surety. Mr. Rajah Ayyar has most
strenuously contended that where be-
tween the parties to the note, the normal
position is reversed (i.e. where the payee
is the principal debtor and the maker,
the surety as in the case of an accom-
modation note) the holder by giving
time to or releasing the payee, discharge
the surety. The short question to be
decided 15, whether this is the true effect
of S. 37.

To sustain his position, Mr. Rajah
Ayyar has had to contend that the
" words * a contract to the contrary” in
the section refer to a contract be-
tween the maker and the payee. The
section deals with the rights of the
holder and provides that at his instance
the maker shall be liable as principal
debtor. What then, can the contract
to the contrary mentioned in the sec-
tion, have reference to? It must refer
to a contract which displaces the normal
right which the holder possesses in law.
Moreover, according to this contention,
thesection goes further than even the
rule as understood in English law, for
under the English decisions, a contract
between the maker and the payee is not
by itself sufficient, but further the
holder must have notice of it. If
Mr. Rajah Ayyar’s argument be accept-
ed, the question of notice on the part of
the holder becomes immaterial, as the
morment-a note is shown to be an
accommodation note, the payee vis-g-vis
the holder becomes the principal debtor.

As the section stands, it does not pro-

vide that in the case of an accommoda-
tion note a different rule shall prevail;
it recognises no exception but enacts in
general terms, that at the instance of a
holder the maker shall be liable as prin-
cipal debtor and the other parties “ the
payee being one such party” as
sureties. ‘

The learned counsel contends that
the section must be interpreted in the
light of the English law on the point.
This cannot be done for two reasons;
first, the terms of the section being

lain and unambiguous, it is not desira-
Ele or proper to turn to the English law
for guidance and secondly, it is difficult
to say with any degree of certainty
what the English law was understood
to be by the framers of the Act.- -

The English Law was fluctuating and |
the text-books treat the doubts on the.
point as having been entirely removed
only recently, by the House of Lords

"in Rouse- v. Bradford Banking Com-

pany (12), There are four stages notice-
able in the development of the law,.so
far as the English decisions go. It was
held by Lord Ellenborough at nisi prius
that where a bill was accepted’ for the
accommodation of the drawer, the
drawer was to be-considered the princi-
pal debtor, and the acceptor as his
surety ; and, therefore, that time given
to the drawer by a holder with know-
ledge of the accommodation acceptance
would discharge the acceptor, but time
given to the acceptor would not dis-
charge the drawer: Laxton v. Peat (2)
and Collott v. Haigh (6). This marks
the first stage. But this view was
afterwards overruled at law, the accep-
tor even in the case of accommodation
bills being considered as the principal
debtor, though the holder, at the time
of making the agreement (giving the
indulgence), or even of taking the bill,

‘knew the acceptance to have been

without value. Fentumv. Pocock (9),
See also Harrison v. Courtauld (15),
Drice v. -Edmunds (16). It was
otherwise where the holder at the
time of taking the instrument actually
agreed to treat the accommodation
party as surety only. Manley v.
Boycot (17). This marks the second
stage. But the equitable doctrine
slowly gained ground, that the holder
discharges the accommodation party, if
after knowledge of his true character he
gives indulgence to the party accommo-
dated; in other words, “the creditor -
was constrained to regard the position
of the surety not by contract but by
notice only.” (Rowiatt on Principal
and Surety, Second Edition, p. 5)
Vide Davies v. Stainbank (18), Pooley
v. Harradine (19), Greenough v. M'Clel-
land (20) and Overend Gurrey &
Co. v. Oriental Finance Co.(21). This
marks the third stage. ‘The last and
the fourth stage was reached, when the
decision was given by the House of

15) (1832) 3 B. & Ad. 36. .
~ {16) {1830) 10 B. & C. 578.

(17) (1853) 2E. & B. 46. .

(18) (1855) 6 De. G. M. & G, 679.

(19) (1857) 7 E. & B. 431.

(20) (1860 30 L. J. Q. B. 15.

(21} (1874) L. R.7 L. L. 348.
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‘Lords in Rouse v. Bradford Banking
Co. (12}, alread y referred to. Owing to
" the loose reporting of Oakley v. Pashel-
ler (22) and the decision in Swire v.
Redman (13), it was regarded doubtful
whether a notice to the holder given
not at the time of his taking the bill
but later would bind him to respect the’
position of the accommodation party as
surety only. But the doubt seems to
have been set at rest finally by the deci-
sion in Rouse v. Bradford Banking Co.
(12). Itis now indisputable that, irres-
pective of any actual assent by the
holder, any indulgence given by him
after obtaining knowledge of the real
position to the party accommodated,
has the effect of discharging the accom-
modation party, whether the knowledge
was obtained at the time of his taking
the note or later. (See Byles on Bills of
Exchange (23), where the subject is
most lucidly treated; see also Rowlatt
on Principal and Surety (21).

At the time of the enacting of the
Negotiable Instruments Act, the Eng-
lish Law was thusin a state of flux;
that being so, it is difficult to impute to
the legislature an intention which is

~not strictly in accordance with the
wording of the section. As I have shown
above, the strict doctrine at common
law was, that there should be an actual
agreement by the  holder at the
time of taking the instrument to
-regard the accommodation party as
surety only. (See Rowlatt on Principal
and Surety (24). The plain construction
of S. 37 of the Negotiable Instru-
ments Act leads one to suppose that
it was this view of the English
law that was adopted by the
.framers of the Act. It must be remem-
bered that in the present case the
‘creditor obtained knowledge that the
note was an accommodation one, not
at the time of his taking it but subse-
quently. In any event, where the
obtaining -of the knowledge was after
the taking of the note, it cannot be
-said that the English law at the time
of the passing of the Indian Act, could
be regarded as having been finally set-
tled: Swire v. Redman (13). ,

I mayin passing refer to S. 132 of
the Contract Act although that section,

(22) (1836) 4 C. & F. 207. )

{23) (1931} 19th Edn.'p, 276,
{24) (1926) 2nd Edn. pp. 4 to 6.

as it refers to joint debtors, does not
apply to the case in hand for the pur-
pose of showing that the framers of the

Indian Acts have not, as regards the

law of suretyship, alwaysadhered to the
English principles. :

I therefore hold that the agreement
entered into between the plaintiff Bank
and the payee of the note did not have
the effect of discharging the 1st defend.
ant, the maker, ‘

I bave so far held - that by reason of

S. 37 the maker, even in the case of an -
accommodation note, remains liable as .

principal and the payee assurety only,

“from the point of view of the holder’s

rights. If that be so, as a discharge of
the surety does not result in a discharge
to the principal, it follows ‘that- the
maker, the 1st defendant, continues
liable. Granting however, that Mr,
Rajah Ayyar’s contention is well found-
ed, that the position is inverted in the
case of an accommodation note, that is
to say, that the 2nd defendant (the

payee) must be treated as the principal-

it is conceded that under the
agreement in . question, the holder’s
right to proceed against the maker

(on this bypothesis the surety) has -

been reserved. . In such a case by giving
indulgence to the principal, the creditor
does not discharge the surety. I dealt
with this point at length recently. in
Annadana Jadayya v. Konammal (14)
decided by Reilly, J. and myself. Mr.
Rajah Ayyar accepts the correctness of
this decision, but contends thdt the
general law as to the reservation of
remedies has no application to the case

of negotiable instruments, except to the

limited extent recognised in S. 39 of
the Act. That section runs thus:—

‘“When the holder of an acceméed bill of
exchange enters into any contract with the
acceptor which, under S. 134 or 135 of the
Indian Contract Act, 1872, would discharge
the other parties, the holder may expressly

reserve his right to charge the other parties,

and in such case they are not discharged.”

Why the legislature has thought fit
to enact a special section in these
terms, it is not easy to tell; but I am
not prepared to hold that S. 39 by
necessary implication abrogatesthe law

as to the reserving of rights in the case

of all negotiable instruments other than

- bills of exchange dealt with by it. I

think that the proper canon of con-

Madras_

struction is that contended by Mr.
Parthasarathi, the learned counsel for
the plaintiffs, (appellants). Maxwell
states this rule of interpretation thus;—

** Provisions sometimes found in statutes
enacting imperfectly or for particular cases
only that which was already and more widely
the law have occasionally furnished ground
for the contention that an intention to alter
the general law was to be inferred from the
partial or limited enactment, resting on the
maxim, expressio unius est exclusio alterius.

.But that maxim is inapplicable in such cases.

The only inference which a Court can draw
from such superfluous provisions (which gene-
rally find a place in Acts to meet unfounded
objections and idle doubts}, in that the legis-
lature was either ignorant or unmindful of the
real state of the law, or that it acted usder
the influence of excessive caution. If the law be
different from what the legislature supposed
it to be, the implication arising from the
statute, it has been said, cannot operate as a
negation of its existence, and any legislation
founded on such a mistake bas not the effect
of making that law which the legislature

- erroneously assumed to be s0.”” | .

Maxwell on the Interpretation of
Statutes, 7th Edn., p. 268,

I therefore hold that even assuming
that the payee is the principal debtor
and the maker surety only, the plain-
tiffs are entitled to a decree against the
1st defendant, their rights having. been
-expressly reserved by the agreement in
-question, .

In the result, the second appealis
allowed and the suit is decreed with
«osts throughout.

1A, L. R. 1934 Mad. 97 (F.B.)
‘Miscellaneous ‘ Civil.
No. 3479 of 1933 (Decided on 29-11-33))
Madhavan Nair, J ackson and Krishnan

Pgndalai, JJ.
Panjam V. TIRUMALAL )
REDDI e Petitioner
‘ versus
ANAVEMAREDDI and '
others Respondents.

Limitatien Act (IX of 1808), S, 12— Time
requisite, meaning of —appeal—decree copy
on later application filed with appeal memo

- while earlier copy barring appeal withheld—

~

limitation,

The 'time requisite’ in S. 12 of the Limita-
tion Act is the time beyond the appellant’s
control occupied in obtaining the copy which

explained. :
)

Order accordingly.
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accompanies the decree. The appellant is not
bound to use the copy obtained by him onan
earlier application, the effect of which will be
to make the appeal time-barred. 6 Rang. 302,
N [P. 99, C. 1.]
Miscellaneous Petitions to the High
Court in appeal preferred against the
decree of the Subordinate Judge of
Cuddapah. - A T
Petitioner :—by K. Bhimasankaran..

Respondents :—by A. Raghunatha
Rao, S. Ramaswami Iyengar, N.
Muthswami Aiyar, N. Ramasami Aiyar,
A. Venkatasubba Mudaliar, B. Satya-
narayana and O. Rajamlu Chettyar,

JUDGMENT.
Madhavan Nair, J.=1 entirely agree

with the judgment which my learned

brother Jackson, J. will presently deliver
and I have nothing usetful to add toit.-

Jackson, J.—The 9th respondent
takes a preliminary objection that this
appeal is out of time. The date of the
decree and judgment of the lower Court
is 24-2-27. On 1-.3-27 the plaintiff
applied for copy and obtained it after
34 days had been occupied by the copy-
ing department. He has since died,
and it is not known what he did with
that copy. , ) ]

He applied again for copy on 20-4-27, -
and since the recess intervened, the
time occupied by the department was
82 days. The appeal was filed on 13th
August, and if this 82 days be reckoned
as the time requisite for obtaining
copy, the appeal is within time. But
on behalf of 9th respondent it is argucd
that the appellant himself has demons-
trated the time requisite to be only 34
days, and if that figure be taken the
appeal is time-barred. =~ oo

The time requisite for obtaining a
copy of the decree mentioned in S.12
of the Indian Limitation Act is the
time beyond the applicant’s control
occupied by the copyist department
after an application for copy has been
duly made. It is no concern of the

: Courts to ask when the

Limitation application was made. ‘A

Act, S, 12,  party may apply immedi-

ately the suit is decreed,
or if he cares to take the risk he may
wait till the 90 days allowed him by
statute is almost exhausted. Then the
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time requisite for obtaining a copy of
‘the decree will be deducted, and so long
as heis within his 90 days the appeal
will be in time, But the respondent

would have it that the applicant must

“discover within these 90 days at what
- time the copyist department can most
expeditiously produce a copy, and the
time requisite for obtaining a copy is
this minimum period, and nothing
more., Such a system would be intoler-
able to the parties, unworkable by the
Courts, and is certainly not derived
from our statutory law. For example
suppose that a smit is decreed on 15th
December, and the intending appellant
applies for copy at once. He will be
involved in the Christmas holidays and
- it may take 40 days before his copy is
ready. He then takes full advantage
of his 90 days allowed him by statute,
and files his appeal just within 130
days, 90 plus 40. Meanwhile the other
party has applied for copy for his own
purposes after Christmas, and has
obtained a copy in 30 days. Is he to be
allowed triumphantly to exhibit this
copy and plead that “ the time requisite
for obtaining a copy”in S. 12 of the
Indian Limitation Act is 30 days, and
his opponent’s appeal is time-barred.
Obviously not: but that is precisely
the argument advanced by the present
respondent. It makes no difference
whether the minimum time for obtain-
ing copy has been demonstrated as in
this appeal by the appellant himself, or,
as in the above example, by the respon-
dent. In neither case is the Court con-
cerned with the ideal minimuvm. The
only concern of the Court is the time
occupied in obtaining the copy which
is filed with the appeal; not the time
which might have been occupied in
obtaining some other copy which is not
filed with the appeal.

There is no case directly in point.
The respondent relies strongly upon an
observation -of the Privy Council in
Jijtbhoi N, Surty v. T. S. Chettiar (1).

** The word requisite is a strong word ""......
it means ‘* properly required and it throws
upor the pleader for the appellant the necessity
of showing that no part of the delay beyond
the prescribed period is due to his default.”

. (1) 55 1. A, 161: 6 Rang. 302 (313): 54
M. L.J. 696: 32C. W. N, 845: A.I R.1928
P.C.103:191.C.1, - : :

J

4

. This affirms the rigid practice of our
Courts, which insists that the only
period to be deducted is that occupied
by the Official department; Denopudi’
Subrahmaniam v. Narasimham (2).
No excuses will be heard about inability
to apply, or to furnish papers, earlier
than has been done. It could never be-

the “default” of the party in the

example given above that he applied
before, instead of after Christmas, and
there is nothing to the contrary in this
ruling. : A

The argument advanced before us
that the time ideally requisite had
already been demonstrated by the
appellant is not directly met by the
ruling in Aminuddin Sahib v. Pyari
Bt (3), although no doubt that ruling
assists the present appellant by affirm-
ing that the copy actually filed with
the decree is the copy with which the .
Court is concerned when assessing the
time that has run. When the essentials-
of this question have been clearly
grasped, Pramatha Nath Roy V.
William Arthur (4), upon which the
respondent also relies is really of
more assistance - to’ the appellant.
On p. 1003 a distinction is drawn be-
tween periods which were and periods-
which were not within the appellant’s:
control. ‘

" '"“No period can be regarded as requisite-
under the Act which need not have elapsed if

‘ the appellant had taken reasonable and:

proper steps to obtain a copy of the decree.’’

In our present case the second
application on April 20th was a.
reasonable and proper step, and.
the period of 82 days then occupied.
by the department was beyond the
appellant’s control. Can it be said
(yet this is the argument before us)-
ti’xat the only reasonable courseawas to-
have applied in time to avoid the recess,.
or that the fact of his applying abor-'
tively before the recess instead of

sitting still and doing nothing at all, has.

made the appellant’s application of
20th April irrational and improper ¥’
There is nothing in Pramatha Nath.
Roy v. William Arthur (4), to support
such an argument : there the facts are .

(2) 43 Mad. 640: 38 M, L, J. 465 : 56 L. C, 67.

{3) 43 Mad. 633:38 M. L. J.340:56 I.C. 73, °

(4) 49 1. A, 307 : 49 Cal. 999 (1003} : 43 M.L.J~

-765: 68 L. C. 900.

that the appellant had needlessly
dalayed before filing his application for
copy. Kamruddin Hyder v. M. N.
Mittar (5), is on lines similar to the case
in Pramatha Nath Roy v, William
Arthur (4). .

1t must be held that the time requisite
in S. 12 of the Act is the time beyond
"the appellant’s control
occupied in obtaining the
copy which accompanies
the ‘decree, and not an ideal lesser
period which might have been occupied

* Time
requisite.’

-1f the application for copy had been

filed at some other date.

The appeal therefore is not barred
by limitation. C. M. P. No. 347 of 1933
is dismissed with costs. ‘

Krishnan Pandalai, J. :—1 agee that
the preliminary objection fails, but
wish to briefly add my reasons, as I was
first inclined to take the opposite view,
The date of the decree 15 24-2-1927,
The appellant obtained two copies of
the decree, both statedly for filing an
appeal, by applications respectively
dated 1-3-1927 and 20-4-1927. Hedid
not file the appeal using the copy which
he got on the former application, and
there is nothing on record to show what
happened to it. If he had used it for
appealing, the last day for filing the
appeal after making the usual allowance
for the period taken by the copying
department would have been 30th June
1927, which date being within the
vacation of this Court, the appeal should
have been filed on the re-opening on
18th July 1927. The appeal was filed
on 13th August 1927 using the copy
obtained on the second application
according to which after making the
corresponding allowance the last date
for filing the appeal would be 18th
August 1927, - The appeal would thus
beout of time if the compatation be
made on the first copy but would be in
time on the second copy. ,

The objection is that the appellant
having in his possession a copy of the
decree granted on his first application,
no more time wasin fact requisite for

. him to get a copy for filing the appeal

and the allowance given by S. 12 of the

" Limitation Act must in this case be

only that which was attributable to

(5) 52 Cal. 342: A,.I.-R, 1925 Cal. 735;
891 C. 277, . ’ )
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getting the first copy and therefore
that the appeal should have been filed:
on 18th July 1927 and is barred as it
was only filled on 13th August 1927.
The time requisite for obtaining-a copy

. mentioned in S. 12 of the Limitation:

Act is not the time requisite for obtain--
ing the copy actually used but the time-
requisite for obtaining an earlier copy,
at least in cases where the appellant.
has obtained one.

The objection is really an attempt to:
use certain observations of the Privy
Council in Jijibhoi N. Surty v. T. S..
Chettiar (1), in a manner not intended.
by the Board. The real point decided!
in that case was merely that the
allowance of the time requisite for
getting copies of judgment and decree:
given by S. 12 of the Limitation Act.
was not confined to appeals under O. 41,
r. 1 of the Code of Civil Procedure
under which it is necessary to pruduce
such copies, but applied  also to
appeals from the original jurisdic-
tion of High Courts by whose rules.
copies of judgments and decreesare not-
required to be produced with the appeal: -
memorandum. After deciding this.
point as above, their Lordships proceed-
ed to refer to an observation of the-
High Court of Rangoon, which had
upheld the contrary view, that.

* the elimination of the requirement to
obtain copies of the documents was part of an
effort to combat the dilatoriness of some.
Indian practitioners.” . , :
Their Lordships observe with respect to-
this that they would.be unwilling to.
discourage any such effort, but point
out that all that can be done, as the law
stands, is for the High Courts to be
strict in applying the provision of ex-
clusion. They further observe that the
period to be excluded is that which is.
“ requisite ”’ and explain that word as.

‘meaning  * properly required” and.

throwing upon the pleader or Counsel.
for the appellant the necessity of show-
ing that no part of the delay beyond
the prescribed period is due to his.
default. These observations were made
in a case in which theapplication for
copies was made on the very day on
which the judgment was pronounced.
and therefore apply only to dilatoriness.
of an applicant for copy after his appli--

cation and in doing things necessary-. .-

for obtaining them. What the P-"
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Council meant was that if such dilatori-
ness be alleged, the applicant (appellant)
must show that in promoting his appli-
cation and getting copies he did every
thing that the rules of the Court require
to erable him to do so. The Board
was clearly referring to the time taken
for obtaining the copy on which the
appeal was. actually filed and
© not to any default such™ as the present
9th respondent is now urging against
_the appellant consisting of having an-
‘other copy in his possession, on whizh
-also the appeal might have been filed
‘but was not. This case therefore does
not furnish any support to the objec-

tion. :
No decision supporting the objection
“has been cited. In Pramatha Nath Roy
v. William Arthur (4), the appeal was
from a decree on the Original Side of
‘the Calcutta High Court.  The time for
- -appealing was 20 days from the date of
the decree or order which was 26th
July 1918, No application for a copy
was made within the 20 days, nor did
‘the appellant (defendant) promptly take
‘the necessary steps to have the order
drawn  up, which were necessary
according to the practices of the Court.
. When subsequently the draft order was
-drawn up on the application of the
plaintiff, the appellant (defendant) re-
tained the draft in his hands for several
"days before returning it. Finally, on
-30th August he filed the appeal without
a copy of the judgment or decree which
were required to be produced with every
memoraudum of appeal by the
rules of that Court, At the hearing
the appellant urged that the excess over
20 days which had elapsed before he
filed the appeal must be allowed as re-
quisite for obtaining copies of the judg-
ment and .order under S. 12 of the
Limitation Act. The High Court held
that delay was due to the appellant’s
laches in not taking the steps necessary
to have the order drawn up and signed
‘without which no copy could be grant-
-ed. It is to be noted also that the copy
application in that case was made long
after the appeal was itself filed; namely,
Oth September 1918. All that this case
-decided was that where before
-& copy can be given, certain steps are
.to be taken by the appellant for pre- .
Pparing the original, if he does not take
the necessary steps to have the original
/
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prepared and signed according to the
practice of the Court, the time consum-
ed by his laches cannot be allowed as
being requisite for obtaining the copy.

This opinion was affirmed by the Privy

Council. It does not touch the pre-
gent case which is from the mofussil
'where the parties are not required to
take any such steps. The decision in
Kamaraddin Hyder v. M. N. Mittur (5)
follows Pramatha. Nath Roy .
William Arthur (4) ; the only difference
Is that in the Kamaruddin ‘Hydery v.
M. N. Mittur case ®), a copy
application had been made 3 days
after the judgment but the default
~occurred afterwards by the appel-
lants not taking the necessary steps
to have the order drawn up and
signed before a copy could be prepared.
It was held that the time during which
this default octurred could not be
allowed as requisite for obtaining the
copy. In Aminudeen Sahib v. Pyari Bi
6). It was held by a Bench of this
Court that where an appellant  had
filed within the prescribed period for
appealing an application for copy of
the decree but allowed the application
to be dismissed for ‘non-payment of
copying charges, he could subsequently
file the appeal with a copy of the decres
obtained by another party and claim a
deduction under S, 12 of the Limitation
Act for, the time taken in obtaining
that copy. It was also held that read.
ing O. 41, r. 1 of the Code of Civil
Procedure with' S. 12 of the Limitation
Act, allowance for time for getting the
copy mentioned in S. 12 of the Limita-
tion Act is the time required for getting
the copy which actually accompanies
the memorandum of appeal. In the
case of appeals under the Code of Civil
Procedure governed by O. 41, r.® that
rule requires copies of the judgment
and decree to accompany the memo-
randum of appeal. In appeals not so
governed and for which according to
the rules of certain High Courts such'
copies are not required to accompany
the memorandum of appeal, it is now
decided by the Privy Council that the
time for obtaining copies of judgments
and orders is, where they are obtained,
to be likewise allowed., It stands to®
reason that in both classes of cases, the
time requisite means the time requisite
{6) 43 Mad. 633 ; 38 M.L.]J. 340: 56.1.C. 73 (2).
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for obtaining the copies actually accom-1 A.L.R. 1934 Ma v
anying the memorandum of appea Aopellate | » Civil.
: gnd not some other copy which the 5PP

appellant might or might not have got.  No, 785 of 1929. (Decided on 8-11-33.)-

The respondents’ argument, if allow(i Venkatasubba Rao, J.
ed. would lead to great confusion an e Swan.
en’quiries into alleged laches or dllaton% Manapragada .
ness of the appellant in respect noé of " NapATHI o
copies produced with the mem.oranhl}cr;l1  versus
of appeal but about other copies whi N Y
he may have got and used for Purpos}t:.s Krovvidi SUR A
proper or improper with which the KASA RAO MINORND
Court has nothing to do, or not got by 'GRAND-FATHER AAM
reason of neglect, such as non-payment GUARDIAN RAYAS
of copying fees with which also tge VIRABHADRADU
Court has no concern, prov.lded_~ t etz: _
appellant is able to show that in bre:};l).ec D o Troaed to e "";"“gsi‘_::
of the COpiES aCtuauy pr-Oduced y 1-m’ —Gove‘rnn'\.ent when not made a party, )
he is within time according to lav_v,hz.eii ot maiatainable. | i
the time for appealing together with a The prayer for a declaration fth;{t dtra‘;

he time reqUiSite for obtaining the plaintiff's selection’under S. 15 (1‘) o at a
f:oi)y g?judhgment and decree. It isnot gt 11 3f 1894 a% at:peoirstc;:;: oo{[;ir;nztsel? e

’ issi to amounted to a vali
denied that the appellant’s omission

i 1 and that the Collector’s action in
apply for a copy till the penod fixed g;;%?rrﬁing the defendant was wrongful is not

. t, cannot intainable in a suit to which the Govern-
r appealing hasnearly run out, D taina
{)c:: usFe):% agai%]st him as a ground for N0t ment has not been made a party. . | 3
llow: him the ful perlod requisite In such a case the Court will refuse to pass
for _obtaini fter he has ich the Government may in its dis-
o ied, i 25 ﬂ;le zop)lldath: fact that . dipgge :;}tlllx‘e:er gieve effect or to disregard,
I reti o di
e faet 6 Y ined a 5 the Court would not stultify itself by
hgphas in fact obtained anotht;:hg:};g g::l?i‘;?;e a:order which it cannot enforce. 19-
n €l
be go used ? I see no reaso

P, 102, C. 1.}
in any of the :
the letter of the law or in ) - s, an e,
e . o adopt Specific Relief Act, S. .
dec;ls‘onbl‘ olre " ceon}‘l’:\‘:;el:’l%e [:OWCI‘ E)O . togyl) depcree—discretlon of Court—Govern
such a rule. W

restrict the time granted by the statute ment a proper party not impleaded—mno
by adding to it a limitation thag, wl:)erxlrg Governmont as a party. | o |
ooy o jndgmen: and eoree,he ought; _ Usder S, 12 of he Specifc Rl hct, the
ﬁﬁﬁgﬁﬁﬂmmﬁmm-ﬁﬁﬁﬂmgMM$mﬁﬁ
ing the copy, to use the first copy obtain-  ment is a necessary party or not,

j i . the Court will

i i objection certainly a proper party, ( ]
ed by him. That is what thg 'tbgﬂl that exercise a sound and proper g:scretlgfntg}é
amounts to.  As1 understand it, refusing to pass a decree in the absence .

the law requir‘es and ?he deCiSioﬁlS k;a;,le Government asa party. [P. 103, C.ll.]'
laid down B e L imitati Second appeal from the decree of

. S tation !
' Xolzesgge‘i;ﬁ ogfetS . ;rle;f :(k)lerkl‘lr:ﬁtatilr?le the Court of the Subordinate Judge of
ct, g

i i lore.
in excess of the proper. time El
?é&ozggealing as is requisite, .6, pro- Appellant .—by V.
perly required, for obtaining the coplels chari. . |
which he actually uses for the appeal. Respondent i—by V. Vigyanna,
In this case no allegation is made that
more than the requisite time for Obi
taining the copies on which the appea
" has been filed has to be allowed to the propricto
‘sustain the appeal. I therefore agree 5 o iment has been imp
with the judgment just delivered.

Petition dismissed.

e

Appéllaat

Respondent..

(i) Declaratory suit—office of karnam—

M. L. J. 331 followed.

Govindaraja-
JUDGMENT. .

it professes to be also for the recos”
z%lttge office, the relief that iscally

\ : \

ecree can bz passed: in the absence of” .

To«this suit neither the proprietor-

ed asa defendant. Though in form the N
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pressed, is that relating to the déclara. = which concerns the G
tion., The plaintiff asgserts that his affect the security o? theox;zx;x;r:g:.t. SIetpa?;at'g
.selection under S, 15 (1) of Madras Act re]f.ns‘tlratncn is a matter of private right with
II of 1894 by the regeiver of the estate, ?:;t::'fett:?' Goverament has no business to
-amounted to a valid appointment of )
+himself as Karnam and that the Collec- Robert Fischer v. The Secretary of
“tor's actlonflrlx apr;i%inting the defendant St@te for India in Council (2). ' ,
*was wrongful. The learned Subordi-  Itisthusin regar
‘nate Judge dismissed the suit, -holding ing to separate registc:attci)oxrln azltl%er:fa ril}?;;
‘that the proper parties were not im- the Civil Courts have jurisdictiot; In
1pleaded. The act which is complained respect of separate registration. the
of is that of the Collector, and yet the (Government hasno immediate interest
- Government has not been made a in the question : still it has been held in
- .party. Although the Collector’s view = the decision to which I have referred
‘was that @h?‘ Receiver could not be by Bensonand Bhashyam Ayyangar ]]'
itreated as “ Proprietor ” within the that the Collector is a necessaryg arty.
‘meaning of S. 15 still the Sub-Collector, That decision has remained unquegtiot}l’:
while exercising his powers under cl. 3 ed, and sitting asa single Judge, b
of that section, actually adopted, and that I «mbound. The principle reco }j :
gave effect to, the Receiver's recom- nised there applies, in my opinion tgo
+mendations, except in the case of the the case in hand. Robert Fisher v
-single appointment to which this suit The Secratary of State for India in
,telqtes_. ,The Sub-Collector felt that the Council (2) adverfed to above, has been
plaintiff’s father so manoeuvred asto relied on by the appellant”s learned
-get all the offices held by the members Counsel for another purpose, but it is
-of his_ own family, and it was on that clearly distinguishable. There it must
ground that he refused to abide by the be noted the Government was in fact
Receiver’s recommendation. Theques- impleaded and as the Court’s decision
+tion that would arise in these circums- in a suit, to which the Government was
“tances is, can a declaration be granted a party, would, it may be assumed, be
in the absence on the record of the respected by its officers, it was held that
*Government? The defendant’s posi- the wsking ‘of a specific relief was un-
ition is that of a mere servant and the necessary. Their Lordships point oug
-authority, whom the decree should seek  that in the event of what might be con-
to bind, 1s the Government and not the sidered improbable happening, the arm
defendant. Ona decree being passed, of the law was long enouéh and a
_the defendant is not bound to vacate  further direction might be sought. The
+his office ; nor can the plaintiff, without observations proceed upon the footin
rthe Government’s concurrence, perform  that the Government was before thg
“the duties of his office. It isstated that Court, having been impleaded as :
»it is the Government that pays the party. Then, as regards the view of
isalary; the power of dismissal is under Kumaraswami Sastri, J. in S. A, 1379
:5. 16 vested in it. In Sivamma v. of 1926, I am, with the greatest respect
~Venkataramana Moorthy (1), ithasbeen unable to agree with it, The Iear%ed
:held that . ' Judge observes that the action of any
‘‘ the prayer for a declaration that the plain- subordmate' Government official,ewho
tiff ‘is entitled to revenue registry, is one refuses to give effect to a declaration of
which is wholly inadmissible in a suit to which the Court, may be corrected by his
.the Collector is not a party.” superior officers. The question is not
_Act I of 1876 makes a distinction Whether the Government may choose
‘between separate registration and to respect the Court’s decision, but
.apportionment of the assessment. As - What isthe remedy if it fails to do so ?
pointed out by the Judicial Com- In the present case, asa matter of equit}"
_mittee. : . ' and. justice the Sub-Collector thought
**As regards the apportionment of the assess- that th? defendant had a better claim.
‘ment, an appeal limited in time does not lie to OuUpposing the Government persists in
the Board of Reveaue—S. 7.............The taking that view, is the Court to stultify
-apportionment of the assessment is a matter jtself by making an ordec which i¥

(12/ 19M.L.J.331: 41.C, 162, ' (2) 22 Mad, 1270 : 26 1, A, 16.
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.cannot enforce ? Henendra Nath Roy of S. 11 of the Railways Act to be resorted to
: is one which the Collector alone is competent

. Qpendra NaaRY hot apphicable © e R

. i Civil Courts have no jurisdiction to inter-
There the Government was made 4 fere with the Coliector’s order unless it be
jparty, but the facts of that case illus- shown that the Collector’s order was wanton,
‘trate an important distinction. What arbitrary, capricious or unreasonable.
'.happened there was, that the Court Where the Collector passed an urgent order .

. invi 3 requiring the owner of land adjoining a rail-
was invited to declare a right and even o ankment to repair it, and on his

after its .de‘:lara‘tion' the appointmen,t failure to do so the Government carried out

was subject to the Governments the repairs two years after the issue of the

approval. Supposing in that case the order. o

Government had -not been made a Held, that the delay. in the execution of

party without the Court’s order being Tepairs was ‘not the  test for determining
?

. hether the Collector’s order was uareason-
‘disregarded, the Government could el TP 105, C. 2; P.104, C. 1]

.still withhold its consent. Here the .
facts are entirely different. According or(]i‘eit-:)efrssgiti?;:lnﬁ(?g:?t}y ag.amst the
to the appellant’s contention, the Appellant :—by  the ‘Government
.Government has no option, it is bound ;. f..
‘to recognise the plaintiff’s appointment, P Respo.ndent :—by V. Ganapathi
In such a case the Court will, as I con- FDy V. *
ceive the matter, refuse to pass a decree - JUDGMENT.
which the'Government may initsdis- - Beasley, C. J:—This is an_appeal
.cretion either give effect to or disregard. from a judgment of Sundaram Chetty,J.
Moreover, under S. 42 of the Specific who in Second Appeal reversed the
Relief Act, the passing of a declaratory decision of first appellate Court. The
.decree is discretionary with the Court question was one which arose under
and whether the Government is a ‘ the Railway Protection
necessary party or not, it is certainly a Railway * Act IV of 1886 and S. 11
proper party. Having regard tothe JroWgii  of that Act. Under that
.circumstances to which [ have adverted, ¢ 9t gection the Collector of
the Court will exercise a sound and Salem treating the occasion as one of’
. proper discretion by refusing to pass an emergency issued an order for repairs
‘a decree in the absence of the Govern- o be done to a railway embankment
ment. .. which was in danger of suffering injury
1In the result, the second appeal fails by reason of the water in a tank which
and is dismissed with costs. belongs to the respondent in this
Appeal dismissed. Letters Patent Appeal. Those repairs
(3) 43 Cal, 743: 32 1. C. 437 (F. B.) having been done under the Act, the
Government sought to get by suit from
‘ ‘ the respondent here the amount’ of
A. L. R. 1934 Mad. 183. .  money expended for the purpose of
Appeliate ‘ Civil. effecting the repairs. The District
No. 4 of 1931, (Decided on 9-11-33) Munsif of Krishnagiri gave a decree in
o- %0 . ect 7 favour of the Government but this
Beasley, C. J. and Bardswell, J. decree was reversed on appeal by the
“THE SECRETARY OF STATE . Subordinate Judge who held that it
FOR INDIA IN COUNCIL was not shown that the repairs were of
_ {represented by the such of an urgent nature as to require

_ them to be carried out under S.11 of
Collector of Salem) ... - Appellant the Railway Protection Act. He held

versus that the order made by the Collector
KALYANASUNDARAM was unreasonable and supported his
PANTULU ... Respondent. finding with regard to that by the fact

Railway Protection Act (IV of 1885), that, although the order of the Coliec-
S. ll—executive order under—occasion, tor was dated February 1918, in fact
whether urgent—Collector the sole Judge— the work speciﬁed in the order was not

dnterference of Civil Court—jurisdiction—. . A R .
whether order unreasonable—test, carried out until 1920 which in my view

- The question whether or not an occasion is WaS not the correct test. In Second
sufficiently urgent as to require the provisions Appeal Sundaram Chetty, J. reversed
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the ‘Subordinate Judge’s decree holding
that unless it was shown that the
Collector had exercised the powers given
to him with some ulterior motive or his
order was wanton, arbitrary or capri-

cious or ‘unreasonable it could not be.

interfered with, that otherwise the
Collector was the sole Judge of the
emergency of the occasion but that
should it be shown that in exercise of
these powers any of the conditions
already referred to were present, then
of course his order could be set aside.

With Sundaram Chetty, J's. view I

entirely agree. It would lead to a
chaotic state of affairs if Civil Courts
.were entitled to interfere with executive
orders such as these. The question
whether or not an occasion is sufficient-
ly urgent as to require the provisions
of S. 11 of the Railway Protection Act
to be resorted to is one of which in m

opinion, the Collector and the Collec-
tor alone, should be the Judge of and
unless those defects already referred to
are shown to exist in the case a Civil
Court has no power whatever to inter-
fere with the action of the Collector.
Hence the decree of the District Mun-
sif was a correct one and ought not to
have been reversed by the first appel-
late Court. Sundaram Chetty, J's.
judgment, therefore, was perfectly
correct and the Memorandum of Objec-
tions which raises the main question
for decision must be dismissed with
costs. The appeal by Government is
with regard to that part of our learned
brother’s order where he disallows

Rs. 182 claimed by Government in res-

‘pect of percentage charges at the rate
of 24%. Our learned brother says:

‘*No good reason is shown for imposing
this extra liability on the mittadar. It is-
stated that this percentage represents the
probable cost of supervision, inspection, etc.,
in a rough and ready way. There is no
evidence to show that. the amount claimed is
actually the cost incurred by the Government
in respect of these works, I am not prepared to
. allow this sum as a proper item of cost to be
borne by the Mittadar.”

With that conclusion I quite agree.
- The result, therefore, is that both
the appeal and the Memorandum of
objections are dismissed with costs.
Bardswell, J.—I agree.
 Appeal and Cross-
objections dissmised.

A L. R. 1934 Mad. 104.
- Appellate Civil

Nos. 554 to 556 of 1929,
(Decided on 13-10-33.)

Venkatasubba Rao, J.
‘PuyArI RAMASWAMI and

others . .. Appelliants:
versus
AKKIRAJU VENKATA-
SUBBARAYUDU and - .
others , .+« Respondents.

Service Inam ~resumption—suit by villa-
gers for declaration that alienations not
valid and for directing the Government to-
make provision for the services—maintaina-
bility.

Where service Inam lands have: been

resumed. the Governoment cannot be directed

by a court of law to appoint fresh persons to
carry on the duties and to remuperate them
by the grant of land or land-revenue.

Certain service Inam lands were resumed by
the Government and ryotwari pattas issued im
respect of them td the alienees themselves.
The villagers brought a suit for a declaration
that the alienations were invalid and that the
Government be directed to resume and
appoint fresh persons to carry on the duties
and remunerate them by the grant of land or
land-revenue.

v

- Held, that the villagers (plaintiffs) have-
no right to compel the Government to take
such a step,

Board's Standing Order No. 55 cannot be read
as meaning that it is obligatory on the part of.
the Government to provide for the continnance
of the services on the resumption of the land.

[P. 104, C. 1.].

Second appeal égainst the decree of
the District Judge of West Godavari at
Ellore. :

Appellants :—by B. Semayya.

Respondents:—by K. Kameswara Rao-
and V. Pattabhirama Sastri.

- #Government +~by The Government:
Pleader.

JUDGMENT. .
‘The judgment of the lower appellate

" Court is a most perplexing one. There

are three parties involved, namely, the
villagers, the alienees and the Govern-
ment, and the counsel of none of them-
is either able to follow the judgment or.
is prepared to support it, not even the
plaintiffs’ counsel who has expressed his
inability to support it in its entirety..

ALR. 1934

o
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“The learned District Judge in the con-
-cluding paragraph of his judgment,
‘says that he grants a declaration that
the alienations are not valid. Why this
.declaration was granted, no one can
tell, as none of the parties maintained
that the alienations were valid. Again,
‘in para. 12 the District Judge observes,

“-that the Government would respect the

.declarations and act accordingly. = The
.declarations apparently are, that the
lands are service inam lands and that
the alienations are invalid. I have
already dealt with the declaration re-
garding the invalidity of the aliena-
tions; as regards the nature of the
lands everyone admitted that they were
service inam lands. Here again 1t1s
{difficult to understand why the judge
gave this declaration.. Though the
.operative part of the judgment is thus
innocuous, there are passages 1 it, to
which exception has been taken. The
lands were resumed by the Government
and- ryotwari pattas were issued in
respect of them to the alienees them-
-selves. It is stated in the judgment.that
.there are some lands which have been
alienated but have not yet been resumed.
What those items are, has not been
mentioned, and Iam told that this

_statement is very probably a mistake. .
.Bowever that be, the Government can- -

‘not be compelled to resume the lands,
.and it is difficult to see what right the
,plaintiffs have got to compel the Govern-
ment to take such a step. The main
question, however, is, where the lands
.have been resumed, can the Govern-

" .ment be directed by a Court of law to -

.appoint fresh personsto carry on the
~duties and to remunerate them by the
_grant of land or of land-revenue? In
the first place, there is nothing to shoyv
.that the Governmcnt may not of their
.own accord provide for the services, but
apart from that, I fail to see on what
principle the Government can be com-
"pelled against their will, to make new
appointments and remunerate the new
offices. No authority has been cited in
_support of the view taken by the lower
appellate Court. and I must remark that
the learned Judge has misread even the
Board’s Standing Order, [No. 53] on
which he professes to rely. He seems to
_think that there is something in that
. order, which makes it obligatory upon
/the Government to provide for ~the
1934 Mad.—14

continuance of the services on the res:
umption of the lands, That the rulé in
question is not in the least capable of
this interpretation, is conceded by all
the parties. ‘ , -
In the result, the appeals are allowed -
and the suits are dismissed. The order
" of the lower appellate Court in regard
to costs will stand. But in this Court
each party shall bear his costs; I make
this order as, having regard to the
obvious defects in the judgment appeal-
ed against, the blame attaches to no
party in particular. . _
. Appeals allowed.

A. L. R. 1934 Mad. 105.
Appellate . 'Civil,

‘No. 192 of 1931, (Decided on 19-10-33.)‘
" Sundaram Chetty and Pakenhaim-

Walsh, JJ. - .
KRriSHNAN CHETTIAR
and another o Appellants
Co versus
MANIKAMMAL and :
another ... Respondents.

(i) Hindu Law—Hindu Law of Inheritance
(Amendment) Act (Il of 1929)—Act not
retrospective—applicability—only-to Hindu
males dying after the enactment—‘.Hindu
male dying intestate,” meaning of.

The expression ‘a Hindu male dying in-
‘testate ' in Act II of 1929 connotes a person
whose death is to occur and not one who has
already died. . o

Act II of 1929 is not retrospective in its
operation and does not apply to cases of
Hindu males who died intestate before its
coming into force. Indetermining the order
of succession to the estate of such person, the
Hindu law as it stood before this Act should
be applied. A.L.R.1932Lah.851;30 A, L, J.
384 dissented from ; A, L. R, 1933 Lah. 1141
followed. [P.108, C.1.] -

(ii) Interpretation of statutes—prezamble
—Act when retrospective,

The general rule is that an Act should not
be construed to have retrospective operation,
unless such a construction is clearly warrant-
ed by the express terms of the Act. When

- there is some doubt in this respect in the en-
acting part the preamble of the statute may be
- looked into for solving the doubt, ‘
- , [P. 106, C. 2]
Appeal against the decision of the
District Judge of North Arcot at
' >
‘ Vellore. < :
Appellants :—by B. C. Seshachala
Ayyar.
Respondents :—by T. R. Ramachand-
‘ran, : :
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 JUDGMENT.

Sundaram Chetty, J:—This is an ap-
peal preferred by one Krishna Chettiar
. against the order of the District Judge
of North Arcot for the grant of a suc-
cession certificate in favour of the res-
pondents in O. P. No. 31 of 1930, The
last male owner was Ponnusami alias
Subbu Chetti who died unmarried in or
about 1916, His mother (Muthammal)
succeeded to his estate as a limited
owner under the Hindu law and died
on 14th September 1929, The present
respondents who . are the sisters of the

last male owner claiming to be the

nearest heirs by virtue of Act II of 1929

sought for the issue of a succession .
certificate in their favour, in order to .

. enable them'to collect the debts due to
the estate of the last male owner. This
present appellant Krishna Chettiar
. opposed this application, contending
that under the Hindu Law, he as the
paternal uncle of the last male owner
Ponnusami is entitled to.succeed to the
estate on the death of his mother and
that Act II of 1929 would not apply to
this case. The learned District Judge
held that as sisters, the respondents
have a preferential right over the

paternal uncle, as the Hindu Law of .

Inheritance (Amendment) Act II of
1929 had come into force when the last
limited owner (Muthammal) died. The
correctness of that finding is chailenged
in this appeal. Co ,

"This appeal raises an important ques-
tion of law. This question does not
appear to have come up for decision in
this High Court till now. The point for
consideration is, whether this Act has
retrospective operation in the sense that
the change of law introduced in this

. Act affects also the estate
e e re. Of persons who have died
trolpective. Defore the Act. As this
come into operation on a particular day,
it must be deemed to have come into
force on the day on which it received
the assent of the Governor-Geéneral, i.e.,

on 21st February 1929. The preamble .

of the Act is as follows :—

‘* Whereas it is expedient to alter the order
in which certain heirs of a Hindu male dying
intestate are entitled to succeed to his estate

. it is bereby enacted as follows.,” '

Act is not expressed to

ALR. 1934

By ' S. 1 of the Act, It is madé-
applicable to the whole of 3British.
India and to the property of Hindu.
males governed by the Law of
Mitakshara not held in coparcenary.
and not disposed of by Will.. The
change effectsd in the order of succes-
sion of certain heirs is declared in
S: II, whereby a son’s -daughter. .
daughter’s daughter, sister and sister’s.
son should in the order so specified,
rank next after a father's father and.
before a father’s brother. g

The question is, in respect of whose-
estate or property the altered order of
succession among the - heirs as fixed'
by this Act should apply. There is.
nothing in section 1, to clarify: the
doubt whether it covers also cases of
male owners who died even before the
passing of this Act. Thereis nothing
explicitly stated to indicate that the

Act has such a retrospective operation.. .
-When there is some doubt in this res-

pect in the enacting part, we may legi-

timately look to the wording of the -

preamble of the statute for solving the
doubt. The following passage in Max-
well on the Interpretation of Statutes,
7th Edition, - at. pages 37 and 38 is.
instructive : : C

¢* The preamble of a statute has been said to
be a good means of finding out its meaning, and:
as it were a key to the understanding of it; and
as it.usually states or professes to state.the °
whole object and intention of the legislature in.

. passing the enactment, it may legitimately be:

consulted to solve any ambiguity or to fix the-
meaning of words which may have more than
one or to keep the effect of the Act within its
real scope, whenever the enacting part is in.
any of these respects open to doubt'’.

In this Act, the preamble says that it-
is in respect of the estate of a Hindu
male dying intestate. According to the
plain meaning of the words emplgyed,
it seems to us that the Act is intended -
to apply to cases of Hindu intestate:
males who died after the passing of this.

_Act. 'We can perceive no ambiguity in

the preamble. The expression “a Hindu.
male dying intestate ” connotes a per-
son whose death is to occur and not
one who had already died. If it was.,
meant that the Act should operate re--
trospectively so as to affect the estate
of persons who died even before the
Act, we must find clear words signifying..

“such an intention. On the other hand,.,

‘Madras

‘the wording of the preamble indicates
that the scope of the Act is other-
wise.

It is argued that if succession opens‘

after the passing of this Act even by the
death ol a limited owner, the provisions
-of this Act should apply in fixing the
priority among the heirs of the last
male owner. But in our view the mere
ccircumstance of the succession opening
after the passing of this Act is not
-enough to attract the provisions of this
Act, but it must also be shown that the
opening of the succession is in respect
of the estate of a Hindu male dying
intestate after the passing of this Act,
as would be clear from the preamble.
S. 2 of the Act merely refers to certain
heirs taking precedence over others, but
the query i1s whose heirs are meant in
it. It is not clear from section I, whe-

. ther they are the heirs of 2 Hindu male

who died before or after the Act, but

the answer if found in the preamble,

-and the doubt,if any, is -solved by it.

The view that we take of the Act as
it now stands receives strength, if we
turn to the wording of the original Bill
and the way in which it was amended by
the Select Committee in which form the
Act now stands. The bill was intro-
-dueed in the Legislative Assembly on
Zgnd March 1928, Its preamble ran
thus: .

**Whereas it is-expedient to al'ter the order

in which certain heirs of adeceased Hindu -

~dying intestate are entitled to succeed to his
-estate; it is hereby enacted as follows."”
In sub-cL.(2) of cl. (1) of the Bill the
Jatter portion is worded as follows :—
“‘“But it applies only in the case of the pro-

.perty of Hindus, not being -held in co-parce-
-nary and not having been disposed of by will,

to which the succession opens after the 31st

-day of July 1928,"

In the Bill as amended by the Select
‘Committee, the word *“deceased” in
'the preamtle was dropped out and the
reference to the opening of succession
‘was also omitted. The reason for the
-omission is stated thus in the report of
the Select Committee :—

" We are also of opinion that it is unneces-
‘sary either to assign retrospective effect to the
provisions of the Bill or to defer the coming
.Ainto operation thereof, and we have therefore
omitted‘ the refere;?ce to the date on which the
succession opens. : .
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These omissions appear to be very
significant and it seems to us that with
the object of not extending the opera-
tions of this Act toall cases of succes-
sion opening after the Act, irrespec-
tive.of the time of the death of the
last male owner, but to limit its

operation only to the cases of the:

Hindu male dying intestate after
the Act coming into force, the afore-
said amendments have been effected.
The fact that succession opensafter the
passing of this Act is not therefore the
jonly test for the applicability of the
provisions of this Act. .

The general rule is that an Act.

should not be construed to have retros-
pective operation, unless such a con-
struction is clearly warranted by the

express terms of the Act.:

Statute— Ay 50 186 of Maxwell's
lt?;ifprem book, it is observed that

: - a fundamental ~rule of
English law is that no statute shall be
construed to have retrospective opera-
tion, unless such a construction appears
very clearly in the terms of the Act or
arises by necessary and distinct impli-
cation. At p, 187, the learned author
observes that a testator is presumed to
have in view the state ot the law when
he made his will. If it be so, we can
reasonably presume that a person com-
petent to make a will is satisfied with
the state of the law regarding the order
of succession to his estate among his
heirs, if he prefers to die intestate with-
out. making a will. If he wishes to
prefer a remoter to a nearer heir he will
certainly have recourse to the making
of a will. If he does not make a will,
it- may be because he wishes that his
property should devolve according to
the existing law of succession. The
policy of the legislature is not to make
a subsequent enactment operative
against the estate of such a man and
thus frustrate his presumed intentions,
unless for special and weighty reasons
such a retrospective operation is found

to be necessary. If Act II of 192G is.

given such a retrospective operation, it

would be frustrating the intentiors of °

the last male owner who preferred to

"die intestate before the passing of this

Act. Such an anomaly will not arise
if this Act should be held to apply only

- prospectively.

N
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‘We have been referred to a decision °

of the Lahore High Court reported in
Shib Dos v. Nand Lal (1)and to another
- decision of the Allahabad High Court
reported in Bandhan Singh v. Daulata
Kuar (2). A similar question  arose
in both those cases, and the learned
Judges have held that the provi-

sions of this Act as to the order:

of succession are. applicable to the
estate of the last male owner though he
died before the passing of this Act. In
the latter case, it seems to have been
almost taken for granted that the Act
has such a retrospective operation.
There is no discussion of the matters
involved in the solution of this question
in either of those judgments, and, for
the reasons which we have stated, with
great respect we express our dissent
from those decisions. On the other
hand, there is a later decision of the
Lahore High Court holding a contrary
view which is in accordance with the
view we have Eaken. 111 is the decision

of a single Judge reported
LR 9% i Mt chkai v. Mt Sat-
Approved,  tan(3). In that case also,

there 1s no discussion, but

‘the contention that Act II of 1929 is.

not retrospective and the sister was no
heir at- all previously and is not a pre-
ferential heir under the Act, as the
Hindu male through whom she claims
died before the passing of the Act,is
stated to be correct.

In view of what we have stated
above, we come to the conclusion that
Act II of 1929, does not

19§;t :gt":e_ apply to cases of Hindu
trospective, Males who died intestate

before its coming into
force. In determining the order of
succession to the estate of such persons,
the Hindu law as it stood .before this
Act should be applied. By so doing
the appellant Krishna Chettiar would
be a preferential heir (as the paternal
uncle of the last male owner) to the
respondents who are his sisters,

We accordingly allow this appeal
and dismiss O. P. No. 31 of 1930 with
costs in both courts.

- . Appeal allowed.

L. R. 1932 Lah. 851 : 13 Lah. 178:
R.423: 1381. C. 291. .

A. L. J. 384. . .

L. R. 1933 Lah. 1141 : 34 P, L. R. 964 :

A.LR. 1934 Mad. 108.
Appellate Criminal.

No. 284, 285, 204, 359 and 417 of 1932
(Decided on 6-10-33). '

Sundaramn Chetty and Pakenham-
Walsh, J.

(Patri) VENKATA HANU-
MANTHA Ra0o and

others Appellants;

versus
THE CROWN ...Respondents..

(i) Penal Code (XLV of 1860), Ss, 120-A.
and B, 4C9, 467, 477—charge of conspiracy:
in commission of criminal breach of trust
and ' subsidiary acts to enable concealment
of the breach of trust and prevent its detec-
tion’--specific offences constituting subsi.
diary acts, omission of, under count of

conspiracy — forgery and destruction of™

records charged under separate heads—
sanction for prosecution, if necessary—

Criminal P, C, (Vof 1898), S. 196.A,

‘Where accused were charged under S. 120-A,
1. P. C. with having conspired to cheat a.
Bank by the commission of the offence of
criminal breach of trustand *“such subsidiary
acts as may enable them to conceal that offence-
and thus prevent its detection’” and no specific
oftence constituting the subsidiary acts were
mentioned under the count of counspiracy but
the accused were charged under separate-
heads under Ss. 467 and 477, 1.P.C. .

Held, that as the dominant charge was under-
S, 409 in respect of the count of conspiracy
which is a-:cognisable offence and no other-
specific offences were mentionad in it, sanction
under S, 196 A Cr. P. C, was not necessary:
for the initiation for the prosecution, though
additional charges relating to non-cognizable-
offences were framed under Ss, 467 and 477.

(ii) Criminal P, C, (V of 1898), S, 335~
conspiracy, charge of, and offences - commit-
ted in pursuance thereof—joint trial-whether:
constitutes misjoinder of charges—Penal:

Code (XLV of 1860), S. 120-A,

The offence of conspiracy and the offences.
committed in pursuance of it can be jointly
tried, as they must be deemed to form off® and.
the same transaction. The test is whether they
are so related to one another in point of time
or as cause and effect as to constitute one con-
tinuous transaction.

" Criminal appeal against the judgment
of the Sessions Judge of Guntur Divi-
sion. ‘

Appellants:—by S. Vepa, E.L. Ayyar,.

“A. B. Viswanathan, A. Ramamurthy,.

P. S. Srinivasa Aiyangar. . v
Crown :—The Advocate-General, K.

"Venkataraghavachari, far ‘the: Public
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Prosecutor and . Parakat Govinda

Menon.

JUDGMENT,
Of this batch of appeals, the first four

- have been preferred by A.1,A. 8, A. 2,
- and A. 3 respectively and the last one

by A.5,t0A. 7. The persons charged
and tried in the lower Court were eight,
of whom the 4th accused was acquitted.
The rest are the appellants before
us. All these appellants
were jointly charged for
criminal conspiracy under S. 120-B,
1. P. C. (charge No: 1). The 1st accu-
sed was further charged under S. 409,
1. P.C, for criminal breach of trust in
respect .of moneys belonging to the
Gantur Co-operative Urban Bank -and
held by him in trust for the said bank,
aggregating to Rs. 25,340 between 15th
February 1929 and 14th February 1930.
He was charged for a similar offence to
the extent of Rs. 24,607-4-9 between
15th February 1930 and 14th February
1931 (charges Nos. II-A and I1.B). The
rest of the appellants were charged in-
dividually for abetment of criminal
breach of trust committed by the Ist
accused in respect of various sums
under S. 409, 1. P. C. read with S. 109,
(Charges Nos. I11-A to III-D and III-F

Facts.

to I11.L). All these offences are said to.

had . -
have been committed in pursuance of

the ‘aforesaid criminal conspiracy.:

Charge No. IV was framed against
dccused Nos. 1 and 2 foran offence
under S. 471, I. P. C. read with S. 467
for using certain valuable securities

" . (forged documents) as genuine with frau-

dulent and dishonest motives. The 1st

accused wasalso charged underS.467, .
I. P.C. read with S. 109 for having"

abetted the commission of the offence
of forgery in respect of somc-documents
in pursuance of the aforesaid conspiracy
(charge No. V-A). A.2,A.3,andA.5to
A. 7 were charged individually with the
offence of forgery under S. 467, I. P. C,,
in respect of certain documents (charges
Nos. V-8, V-C, 'and V-E to V-G)
Under S. 477, LP.C. A. 5, and A. 8
have been charged for having dishonest-
ly and fraudulently attempted fto

destroy the Bank accounts and valuable -

securities and committed mischief in re-
spect of the same by removing them

~ from the bank office building, treating

them with sulphuric acid and throwing
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them into a well on 14th February 193T.

(charges No. VI-A and VI-B). A.1toA..- .
-3 were charged for the abetment of this

offence. The 1st accused wassentenced
to transportation for life, and he and
the other appellants were also sentenced
to various terms of imprisonment rang-
ing from five years to ten years. All
the sentences were made to run con-
currently. ’ § .
This case is a unigue one, known as
the Guntur Co-operative Urban Bank:
Fraud case. Both fromthe gravity of the:
offences with which the accused were:
charged and from the point of view that-
by these -offences a public disaster was.
caused on account of the financial
crash suffered by the bank, this case was.
bound to be one of considerable magni-
tude. I underwent a very. elaborate
trial which occupied 75 working days-
in the Sessions Court, and as many as- .
188 witnesses have been examined on
the side of the prosecution, besides 49:
witnesses examined as Court witnesses
in the exercise of the discretion of the- .

learned Sessions Judge for meeting the: . -

ends of justice. A large mass of docu-
mentsand accounts have been exhibited..
Voluminous is the evidence of Mr.
R. Padmanabha Naidu, .the Deputy
Registrar of  Co-operative Societies.
(P. W.1). The record of his evidence
alone has filled 140 printed pages of
foolscap size and his evidence may be-
said to be a survey of the whole of the-
prosecution case regarding the various.
items of misappropriation. His evidence
contains the history of this bank and.
also the rules and bye-laws governing:
its administration. P. W. 187 Mr.
C. Venkataramanayya, C.I.D. Inspector-
of Police. He took up the investigation:
of this case under the orders of the
Deputy Inspector-General of Police.
Much’ interest was evinced by both:
these witnesses in bringing to ‘light the
various -offences .committed by the.
accused in a tangled web of complica-
tions. The learned Sessions Judge has.
bestowed on this complicated case a.
commendable degree of care and atten-
tion, and his judgment is so full, so-
analytical and lucid, that we found it to-
be ot ‘great help in understanding the
salient features of ‘this case, With a.
full mastery of the details, he has taken.
particular care to group them under
appropriate headings for the purpose of

\,
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clarifying the nature of the evidence
_ bearing on the several charges. We

have thought it unnecessary to recapi-
tulate all that the learned Sessions
‘Judge has mentioned in his well con-
sidered judgment. Suffice it to give a
‘brief account of the case and to deal
with the questions which the learned
Counsel have thought fit to argue
before us. : .

"This Co-operative Bank was started
in or about 1920 and the 1st accused
has been its Secretary for nearly ten
years from December 1922 till 23rd
February 1931 on which date he resign-
ed his appointment shortly after the
bursting of the bubble. He was also
the Treasurer and the Chief Executive
Officer of the bank. He is the brother
of Patri Seshagiri Rao (P. W. 127)
whose son is the 8th accused. These
two brothers live in adjoining houses.
“The 2nd accused is a cousin of the 1st
accused being his paternal aunt’s son.
These three persons are closely related.
The 2nd accused was at first a clerk in

this bank and then became.the Head .

Clerk holding that post for several years.
The 8th accused has also been a clerk
for some time in this bank. The 3rd
accused ‘'was the night watchman of
this bank from February 1929 and has’
been so far about two years. The 5th

. accused who is a retired Reserve Cons- -

table was the bill collector of the bank
in April 1930 and November to January
1931 and was ostensibly so for some
time both before and after the said
period. The 6th accused who was a
bill collector of this bank from April to
June 1929 is the son-in-law of the 3rd
accused. The 7th accused is an ex-
Reserve Constable. Heis said to have
been very intimate with the 1st accus-
ed. As observed by the learned Sessions
Judge, accused 1,2 and 8 have been in
the inner ring of the conspiracy, while
accused 3 and 5 to 7 have been connect-

ed with the conspiracy at some stage:

or other and playing the secondary
role. .

This :Co-operative Urban Bank was
started in September 1920 - with
22 members having 61 shares. When
the 1st accused] became the Secre-

‘tary in December 1922 “the number

.of members was only 50 and the

mumber of loans 37.  In the course’

YA
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of 8 years thereafter, the Bank under-
went  considerable development, - its
members numbering 2255 and the out-
standing loans numbering 2141 (vide
the final Audit Report Ex. JJJ). The
amount due to'the Bank from borrowers

as principal wasnearly 3} lakhs, where- .

as the amount due by the bank to
depositors and to its principal creditor’
the Central Bank, was nearly 3% lakhs.
The share capital was a little over half
a lakh. The bank had a reserve fund
of nearly Rs. 5,000 and Rs. 2,000 worth
of shares in the Central Bank. On 14th
February 1931, the cash balance was
less than Rs. 1,000. For some years be-
fore that date, the affairs of the Bank
were not in a satisfactory condition.
There were a series of misappropria-
tion which the Ist accused as the Secre-
tary and Treasurer of the bank, whom
the prosecution would style as the arch
culprit, was committing in various ways
during the course of three or four years
before the eventful Sivarathri Day
(14th February 1931), when a large bulk
of important documents and valuable
securities kept in the bank premises
were attempted to be destroyed by be- -
ing treated with sulphuric "acid and
thrown in gunny bags into a well at
Gorantla two miles from Guntur. Itis
rather amazing that such a systematic.
fraud practised by the st accused and
his accomplices on such a large scale
escaped detection at the earlier stages.-
It is unfortunate that the Board of
Directors and some of the Presidents of
the Bank who were functioning during

the period in question have exhibited

such supineness and lack .of effective

supervision. This is indeed deplorable. -

The case for the prosecution is, that
while the depletion in the resources of
the Bank was taking place on account
of the series of misappropriations sl%y
committed by the st accused, the
financial equilibrim of the bank became-
patently unstable and on account of the
large overdues there was pressure from
several quarters. In January 1931, the

District Bank threateéned this bank with-
a suit for the recovery of a large sum of .

money due to it, unless immediate steps
. were taken to place this Bank on a sound
footing. The Auditors’ certificate gave
"a warning that the overdues were very
heavy and the Directors should take

speedy steps. for their recovery.

Madras

Pressure also came from' the Guntur

Taluk Co-operative Umnion.' Similarly, -

there was remonstrance by the Vice-
President of the Guntur District Board
in his capacity as Secretary of the
Federation. All this was in January
1931. Insistence on the preparation of

the overdues- statement from the:

accounts with full details was unpala-
table to the.lst accused. There was
also pressure from some of the deposi-
tors whose deposits amounted to nearly
half a lakh. Confidence in the bank
was at stake, because re-payments were
not properly made cn the due dates in
respect of fixed deposits. When matters
were thus coming to a climax, the 1st
accused according to the case for the
prosecution made arrangements for the
destruction of the important bank re-
cords and bonds to escape detection.
Having made the necessary arrange-
ments, he left Guntur for Hyderabad
on the pretext that his wife was ill. - On
his recommendation, the Friday (13th
February), which is usually the bank
holiday was converted into a working
day, so that the 15th might be taken as
a holiday in substitution of it along
with the 14th which was a public holi-
day for Sivarathri. The case of the
prosecution is that on the night of 14th
February the records and bonds of the
Bank*Were packed in four gunny bags
and taken in a cart and thereafter they
were thrown intoa well at "Gorantla

_after being treated with sulphuric acid.

This was not known to anybody, but
the discovery of these records in the
well was more or less providential on
17th February on account of the .in-
formation given by some cow-herd
boys. But for the recovery of these
records, the dues of the ~bank
amounting to some lakhs of rupees
could not have been collected from
the borrowers. (Vide the report of
the' Deputy Registrar dated 16th

‘March ‘1931, Ex. RRR-2). Accused 5

and 8 have been charged directly
for this offen¢e, while accused
1 to 3 were charged for the abetment
thereof. Curiously enough, on the early
morning of 16th February 1931, Patri
Seshagiri Rao (P. W.127) who is no
-other than the brother of the 1st accus-
ed thought fit to send a report to the
police (Ex. RRR-3), in which he stated

" that-his younger brother’s house where.
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in the Guntur Urban Bank was located.
was broken open-and ledgers and other
books were removed from the office and:
were strewn-in the yard. After men-
tioning some features indicating the-
commission of burglary, he stated that
the'Ist accused had taken his wife to.
Hyderabad for' treatment, and also re-
ferred to the receipt of some anonymous.
letters by the Secretary threatening him
for having instituted suits for the reali-
sation of the amounts due to the Bank.
He further said that the handle of'the
sale was kept loose in its place evidently:
showing that the .safe was interfered:
with. The second accused after making:
the necessary arrangements for the des-
truction records of made himself scarce:
by going away to Samalkot. On there-
ceipt of such a report, the Sub-Inspector
(P. W, 173) went to the Bank office at:
about 7 A.M. and examined the scene of -
the alleged offerice closely. After a
careful enquiry he could not-make out
how the offenders could enter the bank
office except through' the adjoining
house, and Seshagiri Rao was unable to
suggest how the offenders could have
entered the house; It is significant that
in the report no mention was made of
the loss of records. The Sub-Inspector
found to his surprise that almost all the
records had disappeared. He thereupon
suspected that the records were removed
-not by any outsider but by those con-
nected with the bank. He was of opinion
thot the report suggesting the commis-
sion of burglary was false. Investiga-
tion was started in due course and a pro-
visional charge sheet was filed on9th
April 1931. In the course of the investi-
gation, the confession of the 5th accused
was recorded.by the Magistrate on 15th
April 1931 (Ex. JJJ 3-1). . This confes-
sicn led to the discovery of. the details. .
of the process employed for the attempt-
ed destruction of the records. The
names of P. Ws, 81, 83 and 84 were
disclosed in the confession and then they-
were examined by the police. A second.
chargesheet was filed on 29th April
1931 including A. 7. A fifth gunny bag
was recovered from the well on 30th
April 1931 (vide the V.M's. report’
Ex. KKK-6), On 19th May 1931 the
final charge sheet was filed against all.
the eight accused.. The preliminary en-
quiry before the Magistrate was. begun.
on 17th June 193L. .- . . _._ ... 0

AN
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In the elaborate enquiry made in this’

«case, the 1st accused came to be charged
with a series of misappropriations of
92 items of moneys, 43 of - which were
‘between 15th February 1929 and 14th
.February 1930 and .47 between 15th
February 1930 and 14th February 1931
«(charges Nos. II-A and ‘II-B). These
items have been dealt with in ten groups.
They show the various methods em-
ployed for misappropriating the moneys
~of the bank. - Group I consists of 29
items of fictitious loans. These are
‘treated as loans given by the Bank and
-debited in the Bank accounts but the
.moneys lent thereunder weére misappro-
:priated by the 1st.accused as the so-
.called borrowers were only fictitious
jpersons. Group 2 consists. of seven
iatems of forged bonds by means of
-which moneys were misappropriated.
‘Group 3 consists of eight blank bonds
besides one blank bond included among
the forged bonds. Group 4 consists of
three items of bonds executed by
‘minors. Group 5 consists of six items
-of bonds of non-members, besides three
:such bonds included among . the blank
-bonds, Group 6 consists of bonds taken
.on the pretext that the originals were
:missing. Group 7 consists of bonds
‘taken on the pretext of adjusting old

loans. Group 8 concsists of bonds taken

:to accommodate the 1st accused. These
are benami transactions, Group 9
consists of items of repayments mis-
appropriated and also the misappropria-
tion of the cash balance, Group 10
. -consists of bonds for which no consi-
-deration was paid. In. such manifold
‘ways, the st accused is said to have
.managed to misappropriate nearly half
a lakh of rupees. After a full considera-
tion of the evidence, the learned
.Sessions Judge finds with respect to
charges 1I-A and II-B that all the items
of misappropriation therein mentioned
‘are proved except to the extent of
Rs." 2,539 (vide paragraph 152 of his
_judgment). The charges of abetment
of misappropriation committed by the
1st accused framed against accused 2, 3
.and 5 to 8 are. found by the learned
" Sessions Judge to have been proved.
Such misappropriations are shown to
have been made by the violation' of
.several of the bye-laws extracted in

. ,para. 11 of the judgment of the lower

“Court. The learned Counsel for the
/-

\
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appellants tried to point out some
instances of breaches of some rules and
bye-laws, even .in respect of loans
granted to persons of position about

which there can hardly be any suspicion’

of dishonesty on the part of the Secre-

tary. All that we could say is that, in"

respect of the items of misappropriation

with which the accused have been

charged, the defence of an accidental
omission or mistake by -oversight show-
ing an innocent condition of mind
seems to be out of question. On the

other hand, the violation of rules and |

byelaws in so many ways shows a
systematic course of conduct adopted
by the 1st accused with his accomplices
for the perpetration of this huge fraud,
and the cumulative effect of all the
ways and means adopted, as shown by
the nature of the bonds referred to in
groups 1 to 10, is so forceful as to indi-

cate the dishonest intention which is no -

other than .the intention to cause
wrongful gain to the 1st accused and
wrongful loss to the Bank. col

Mr. Vepa admits that in so far as the
present accused are concerned, the sum
and substance of all his arguments
about irregularities simply comes to this;
that it cannot be said that the 1st
accused devised these irregularities for
the purpose of effecting his fraud., All
these really make little or no difference
on the question of his guilt.. In most
cases of thissort it is the existence of

irregularities which givesa loophole for

committing criminal misappropriation
of monies and we cannot see that it
makes any material difference whether
the accused devised these irregularities
to cover the fraud or merely took
advantage of existing irregularities for
committing them. Nor has it been
shown that the grant of loans of large
amounts by the Secretary in anticipa-
tion of the sanction of the Board of
Directors has ever been a recogaised
practice. = The rule with regard to this
matter is given in bye-law 38, second
part, to the effect, ‘ Loans not exceeding
Rs. 100 may in emergent cases be sanc-

tionad by the President on the recom-

mendation of the Secretary’., As
pointed out in p.8 of the judgment,
bye-law 23 (a), as it originally stood,
made the president ex-officio Treasurer
while 23 (b) made the Secretary respon-

sible for the executive administration -

'Nagpur

.+ Chunnilal settled down as. a frader ab

Karhibhaddar in the Sanjari Balod Tahsil
of the Drug Distriet and lived there till

1917, when he wound up his business and-

robturned to his native countbry, where he
died in the early part of 1920. It was
alleged by the plaintiff that in 1917,
while on his way from Karhibhaddar to
his native country, Chunnilal aleng with
his wife and four sons stayed for a few
days with his cousin Madhoram -at Raj-
mandgaon, where there wag an agreement
between Madhoram and Chunnilal about
‘the former taking in adoption the latter’s

son Girdharilal, the actual ceremonies in’
 connection with the adoption being post-

poned to a convenient date later on. On
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return to his native country Chunnilal

:gave away his last two sons in adoption
to his brother Uttamchand and Agyaram.

What occurred after the death of
Chunnilal is described by the plaintiff
in paragraph 3 of the plaint in these
words :—

Seth Chunnilal died at the elose of
‘Samvat 1976. Shortly after, that is, in
April 1920, Seth Madhoram wrote a
iletter calling the plaintiff’s mother with
the plaintiff {or giving him in adoption
according to rites. The plaintiff's mothe?
Barjobai agreed to give him in adoption
to Seth Madhoram in accordance with
the agreement made by the- plaintiff's
Tather in that respect in Samvat 1973,
But the plaintifi’'s mother was ill
at that time and could- not leave home

-for Rajnandgaon according to the caste

eustom 2§ a year had not expired after

- .the death of her husband. Xor these

wreasons she did not herself go to Rajnand-
.gaon bub sent the plaintiff’s elder brother
Nainchand with him there, authorising
him {(Nainchand) $o go to the place,
perform bthe right of giving the plaintiff
iin adoption and give him in adoption on
ther behalf to Seth Madhoram.”

Para. 5 of the plaint states that,

“The plaintiff and his brother Nainchand
“went to P .jnandgaon as stated above, and Seth
"Madhoram fixed Mitti Jeth Badi 13; Samvat
1977, corresponding to 16-5-20, for performing
“the adoption ceremony, On that date according
to Dharm Shastra the plaintiff’s €lder brother
"Nainchand on bshalf of the plaintiff’s mother
and Seth Madhoram himself and his wife,
performed all the rites of adoption. All the
- particulars about the adoption were caused Lo
" be entered in a book and the signatures of some
- respectable persons were taken. The plaintiff’s
:name was caused to be entered-as that of (Seth
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Madhoram’s) son in the genealogy of the Bhats.
Seth Madhoram thus adopted the plaintiff as his
son and kept him, joint with him. He (Ssth’
Madhoram) caused his name to ba entered as
that of “the plaintiff’'s father whenever neces.’
sary.’ ' :

It was averred by the plaintiff that
sines his adopbion he stayed with Madho-
ram as his son until 6 months after
the latter's death when he was turned
out by the defendant who is Madhoram’s
widow. As an adopted son of Madhoram
he therefore claimed, in the suit out of
which this appeal avises, possession of
all the moveable and immoveable pro-
perties left by Madhoram at his death ag
described in theschedules attached to the
plaint. ‘

Although most of the pleas raised on
behalf of the defendant in her written
statement dated the 29th June, 1928,
consist of bare denials of solid facts
alleged by the plaintiff it is necessary to
set out the principal ones in her own
words, in order to see how far the
evidence led by her supports them. After
denying the visit of Chunnilal to her
house in 1917 and the alleged talk of the
plaintiff’s adoption between her husband
and Chunnilal, the defendant proceeds to
give her own version as to what actually
happened in the matter of the plaintiff’'s
alleged adoption in para. 3 of the written
statement as under :—

“That as regards the allegations in para 3
of the plaint the defendant says that so .
far as she is informed, her husband Madho-
ram had an inteation to adopt the plaintiff
and with that view had repeatedly
requested his mother to come down to
Rajnandgaon and give him in adoption and in
the expectation that she wonld come a parti-
cular auspicious day had been selected and
even invitations had been issued to caste
fellows and others. In the meantime, however,
he { Madhoram) had consulted his legal adviser,
the late Mr. Bapurao Sadashiv as to whether
in the eventnality of the mother not being
present to give the boy away a valid adoption
could take place, but he (Mr. Bapurao) gave his
opinion against such a course and so0 a wire
was sent to the mother urging her to come
personally but still she did not come and sent
the plaintiff with his brother Nainchand:
Madhoram, therefore, did not take the boy in
adoption but as oa the day appointed some of
the invited guests attended, pansupari and
cocoanuts were distributed to them; no other
ceremonies were performed ; and there was no
occasion for it; it is entirely false that Nain-
chand had been delegated by his mother with
the authority to give away the plaiatiff and
that Madhoram took him in adoption from
Nainchand's hands, it is also denijed that such
delegation could be made and would be valid
in law,” 4 N

N ‘\.
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“

In paragraph 7 of the written state--
ment after denying that she turned the
_ plaintiff out, 6 months after Madhoram’s
death, as alleged by the plaintiff, the-
defendant alleged that :—

~ “put the true factis that as there was no
adoption and Madhoram refused to treat him as
an adopted son unless and until there was acu}al
.adoption and being chagrined at this, the plain-
#iff on the advice of his brother and mother left
Rajnandgaon,”

Again in paragraph 10 (b), (¢) and (d)
of the written statement it was alleged:—

“(b) That Madhoram entertained a desire to
adopt plaintiff, as stated already, and had made
all preparations but as he was advised not to
accept any boy unless he was given away by
his father or mother, he had to send urgent
wire to plaintiff’s mother requesting her to
come personally and as she was hourly expected
the invitations, already issued, were pot
countermanded until at the last moment seeing

that the mother did not arrive, he (Madhoram) -

was in a fix, he would not send away the
assembled guests nnceremoniously and so the
occasion intended to soiemnize an adoption
was celebrated as an, ordinary pansupars
party. . )

(¢) That Nainchand being disappointed left
the place leaving the plaintiff behind and pro-
mising to send the mother afterwards; the
plaintiff being a boy of his caste and of the
country was allowed to stay in Madhoram's
house for some time but when it appeared that
plaintifi’s mother and brothers wanted to have

* a regular adoption deed written and registered
before the mother came to Rajnandgaon to give
the boy, Madhoram got annoyed and set his -
face against it and therenpon plaintiﬁ:was sent
away from Rajnandgacn at Madhoram’s cost.

(d) That Madhoram afterwards made a gift
of his whole property to the defendant and she
has been in possession ever since.” :

Besides pleading the invalidity of the
plaintiff's adoption on the ground that
his natural mother could not . legally
authorise her eldest son to deliver the
boy to Madhoram at the time_of the
ceremonies  in connection with the
adoption, several other legal pleas were
raised in defence but as they were not
pressed in appeal it is not necessary to
set them out here.

The plaintiff examined 55 and the
defendant 64 witnesses and the parties
also filed a large number of documgnts,
In an exbaustive judgment the lower
Court, after weighing the whole evidence
in the light of the probabilities, arrived at
the following findings on the main points
of controversy between the parties:—

(@) that the plaintiff was adopted by
" Madhoram accprding to law,
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() that-Nainchand was authorised by,‘
his mother to. perform, on her behalf, the
formal act of giving the plaintifi in.
adoption to Madhoram, and .

(c) that the property in dispute. being

the ancestral property of Madhoram he.
could not, in view of the plaintiff's adop-
tion, make a gift of it to the defendant
and therefore the deed of gift dated the
12th "of July, 1925 (Ex. D. 13), though
executed by him in defendant’s favour,
was void against the plaintiff. It was,
however, held that this deed was not
legally proved. . B

* Asaresult of these findings a decree was
passed against the defendant, to deliver
to the plaintiff the immoveable properties

_described in schedule II of the plaint

and to pay him Rs. 7,500 on account.
of the price of the moveable properties.
It is against this decree that the defen-
dant has lodged the present appeal.

Although as many as 26 grounds are:
set forth in the memorandun of appeal
Mr, Kotwal, who opened the case for the
appellant, attacked the decision of the
Lower Court on the following points
only :— U

(1) that under the Hindu law the
plaintiff’s natural mother Barjobai had
no right to delegate her eldest son
Nainchand to attend the adoption cere-
monies and perform on her behalf, the
formal act of physically giving the.
plaintiff to Madhoram, :

(2) that the plaintiff's story of the

performance .of the several ceremonies

of his adoption, as supported by his
witness, was absolutely false and that as.
a matter of fact nothing beyond what is
admitted by the defendant in her written
statement happened on the morning of
the 16th of May, 1920, and

(3) that the deed of gift (Ex. D
13) was wrongly held unproved by the
lower Court, e

After Rao Bahadur Kinkhede for the-

plaintiff-respondent finished his argument,
Rai Bahadur Choudhry replied on behalf
of the defendant-appellant. He, however,.
sought permission to raise the two
following mew points on bebalf of the
appellant :— ' ' :

(1) that inasmuchas, on the plaintiff’s

own case, Mt. Barjobai made no indepen-
dent agreement with Madhoram about

taking the plaintiff in adoption but merely-

Nagpur

gave effect to the previous settlement
arrived at between her husband and
Madhoram in 1917, she had no right, in
law, to authorise Nainchand to do the
rphysical handing over of the plaintiff to

- Madhoram in fulfilment of the said

-settlement, and

(2), that even if the eviderice ‘of ‘

Nainchand be accepted as true, it- fails
o0 establish the physical delivery by him
-of the plaintiff to Madhoram and the

Jatter’s taking of the plaintiff in adoption’

as required by law.

Since Mr, Kotval in his opening
-address had admittedly not referred to

these points and as the respondent’s
~Counsel objected to their being raised-

~even on payment of costs, we refused
vpermission to Rai Bahadur Chowdhry to
argue them for the first time in reply. In
.this connection we desire to note that
-all the arguments advanced by Mr. Kotval
-against the legality ang the factum of the

" .adoption were based on the fatts admit-

ted and alleged by the defendant herself
“in her written statment, viz., that soon
-after the death of Chunnilal her husband
Madhoram had made a proposal to Mt,
Barjobai to come over and give to him
“the plaintiff in adoption; but that the
offer was never accepted by Mt. Barjobi;
the plaintiff's story of the agreement be-
tween Madhoram and Chunnilal in 1917
‘was expressly denied by the defendant in
.her written statement. Similarly it was
-not even suggested in the opening
address by the plaintiff's learned Advo-
‘cate that the evidence of Nainchand,

“.even if true, did not, in law, amount to

the physical delivery of the plaintiff by
Nainchand to Madhoram but it was only
.argued that the plaintiff’s- evidence on
.this point as on other ceremonies connected

. with the adoption was incredible and

-opposed to the probabilities of the case
and was far outweighed by evidence on

. the defendant’s side which showed that

nothing beyond the distributions of pan

supari and cocoanuts occurred on the
.morning of the 16th of May, 1920 when

- people had assembled at -the house  of

Madhoram on his invitation to witness
-the contemplated adoption of the plaintiff
:by him,
In order to decide the specific question
Giving in of law raised by the appel-
-adoption. lant’s learned Counsel it is
mecessary, ins:the first instance, to
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determine what persons are com-
petent under the Hindu Law fo
*“give ” in adoption, and secdndly what
is the real signification of the common
expression * giving in adoption.” Accord-
ing to Mr. Kotval this expression means
and includes both the decision taken as
well as its translation into action, by the
physical act of delivery of the boy, by his
natural parents to the adopting parents,
In support of this contention reliance
was placed by the appellant’s learned
Counsel on the following observations of
their Lordships of the Privy Council
which appear at the top of page 54 of the
report of Dhanraj v. Soni Bai (1) i—

. " Admitiedly, under the Hinda Law, it is
essential to the validity of an adoption that the
child should be ‘‘given'’ to the adopter by the
father or, if he’ be dead, by the mother. No
other person has the right, nor cain such right
be delegated to anybody else {Mayne's Hinda
Law, paragraph 132). Consequently, a boy wha
has lost both his parents cannot be adopted.”

The parties before their - Lordships
were Agarwallas and the defendant-
appellant had set up his complete adop-
tion in Brahmanical form in the year

1903 by alleging that his natural mother

had given him in adoption. That the
aforesaid observations were apparently
made with reference to these peculiar
facts of the case is clear from the further
observations of their Lordships which
immediately follow the quotation :—

“In 1908 both the parents of the defendant
were dead. In order to establish his adoption
as valid under the Hindu Law, he has put for-
ward two allegations; viz., that his mother
before her death went actually through the
formal ceremony of ** giving "’ and that before
she died she delegated the authority *to give”
to his elder brothers. 1If she had already given
him in adoption, the subsequent delegation of
authority would seem to be superfluous. Any
such delegation would, " however, be invalid.
The defendant, therefore, had to establish that
in 1903, when his mother was alive, she gave
him in adoption to Joharmal and that consequ-.
ently he is vested with all the rights that apper-
tains to an adopted son under the Hindu
system.” :

It would thus be seen that their Lord-
ships had neither an occasion nor were

- they invited to express their opinion on

the soundness or otherwise of the law
propounded in the last portion of para.
132 of Mayne's “ Hindu Law and Usage”
and which runs as under :

(1) 52 Cal. 482: 521, A, 231: 21 N. L. R' 50

(54) : 30 C W. N. 601 :87 1. C, 357, .
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' But what the law declines to sanction is the
delegation by an authorised person to an
- unauthorised person of the discretion to give in
adoption which is vested " solely in.the former.
‘Where the necessary ‘sanction has been given by
an authorised person, the physical act of giving
away in pursuance of that sancnon may be
delegated to another,”

The original text of Vasistha which,
sanctions the right of giving a boy in
-adoption is translated by Sarkar Sastri
at page 174 of his Treatise on Hindu
Law (€th Edition) in these words :—

** A son sprung from the virile seed and the
uterine blood is an effect whereof the mother
and the father are the cause; the mother and
the father are, therefore, competent to give, sell
or disown hxm ”

B

The only persons who can therefore

lawfully give a boy in adoption are his -

fatherrand mother. The nature of this
right of gift and its limitation and the
reason for confining its exercise to the
parents only are thus stated, with appro-
priate precedents, by Sarkar Sastri at
page 279 of his ' Tagore Law Lectures
on the Hindu Law of Adoption " (2nd
Edition) :—

“Gift in adoption is attended with such

serious consequences on the prospects of the
boy given, that the power cannot be safely
. entrusted to any other than the parents. And as
no gift is complete until the thing be actually
delivered, the dxscretlon which the parents alone
may exercise in the matter can be evidenced
only by the actual gift, the prevxous expressmn
of consent is merely a promlse to give which is
liable to be revoked at any time, and is quite
ineffectual in law, Gourbullah v. Jugernatper-
sad. Hence the law declines to sanction the
delegation of the power by the parests to another
person to be exercised after their death.”

It should be observed that all the law

. requires is that the secular
ofDe;I,i%astigl! act of gift should be com-
delivery. pleted by the father or

mother, but the physical act’

of giving the child in the religious cere-
‘mony of adoption may be vicariously
~ performed by a delegate. Accordingly.
when the father died after making the
gift, and the ceremonial giving was done
by a brother of the adoptee, the adoption
was held to be valid. Venkata v. Subha-
dra (2). - So also where a mother allowed
her spn to be adopted, but did not herself
attend at the adoption ceremonies to give
him in adoption, but commissioned her
uncle to give the boy on her behalf, it

(2) 7 Mad. 548.

/

ALR. 1933

was held that the adoption was not on
that account invalid, Vijiarangam v.
Lakshman (3).

But it has been held in Bombay that a
Hindu does not lose his capacity to give:
his son in adoption by reason of his con-
version to Mahomedamsm Sham  v.
Santabai (4).

All the other eminent commentators on
Hindu law, without exception, entertain
identical views on the subject. In his
treatise on Hindu law (3rd Edition) Tre-
velyan at page 149 says:— .

*The power to give a son in adoption cannot .
be delegated to any person; but a father or -

mother may authorise another person to perform
the physical act of giving a son in adoptionto a
named person”

Bhattacharya in his Hindu law

(Vol. 1, 3rd Edition at page 405) says:—

“Théparents cannot delegte their power to
another person so as to enable him, after their
death, to give away their son in adoption. But
after the necessary snction has been given by
the proper person, the act of giving away may
be delegated to another or when the gift has.
been made by the proper person, another may-
be authorised to_ perform the necessary cere-
monies."

The Right Honourable Sir D. F. Mullar
in paragraph 477 of his Principles of
Hindu law (7th Edition) says:—

* The power to give a boy in adoption belongs
exclusively to his parents, and it can be exercised
by them alone. Neither parent, therefore, can:
delegate that power to another person. But the
physical act of giving the son in adoption may
be delegated t3 another, as such an act involves.
no exercise of discretion.”

Professor Gharpure at page 132 of his.
work on Hindu Law (4th Edition) says:—

‘It should be noted that it is only the power
to exercise his discretion, whether or not to-
give, that cannot be delegated. The physical’
act of giving may be done through another, if’
the giver is not in a position to do sog’

Sir Hari Singh Gour in paragraph 769
of his Hindu Code (3rd Edition) sums up-
the Jaw in his usual terse style in these

“words ;—

* Adoption is the gift of his son by the
natural father to another, andis completed on.
its acceptance, by the latter This may partake-
of a contract followed up by stimultaneous or-
subsequent manual delivery and acceptance,.
which symbolize and complete the transfer of’
the boy from one parental control to another.
The first essential of gift and acceptance can
only be made by the parent of the child. It:

(3} 8 Bom, H. C, R, 244, .
(4) 25 Bom. 551: 3 Bom. L. R. 89,
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cannot be left to be performed vicariously.
But if the contract of gift and acceptance is
concluded between the principals competent to
give and take, and either of them is through
illness or otherwise unable to perform the only
indispensable ceremony of corporeal giving and

"taking or of the Datt Homa, if necessary, iis

performance may be delegated to be performed
by the wife, or another son on the part of the
giver and any relation, such as the uncle, of the

receiver,”’

" From the foregoing discussion we.

deduce the following propositions :~—

(1) that the father or in his absence
the mother of the boy and no other-person
possesses the legal right of giving him in
adoption,

(2) that the expression “giving in
adoption " only means ‘‘ decision to give
in adoption” by the exercise of. the
discretion of accepting the proposal of
the adoptive father to nge the boy in
adoption to him, and

(3) that the performance of fthe

" formal act of physical delivery of the boy

may be delegated by his parents to suita-
ble persons, but not the power of decision
to give away the boy in adoption.

The first point pressed for the appellant
is thus quite untenable and we hold that
Mt. Barjobai could, inlaw, delegate her
eldest son Nainchand on her behalf to
attend the adoption cermonies and per-
form the formal act of physically giving
the plaintiff to Madhoram in adoption,

The second point pressed for the appel-
lant requires the determination of the
following questions 1 —

(@) Whether after deciding to accept
Madhoram'’s proposal to give the plaintiff
in adoption to him Mt. Barjobai had
authorised her eldest son Nainchand "to
go to Rajnandgaon and on her behalf
attend the ceremonies in connection with
the adoption and make the formal
physical delivery of the plaintiff to
Madhoram.

() Whether N'unchand carrled out
hlS instructions and physically gave the

plaintiff away to Madhoram in adoption -

and whether the latter accepted the

-plaintiff as his adopted son, and

(c) Whether the Datt Homa and
other ceremonies, as alleged by the plain-

tiff, were performed, or, as alleged by the .

defendant, the assemblage dispersed

- because Madhoram refused to go through

the ceremonies of the” adoption, for the
reasor;’that Mt. Barjobai had not come-
to give the _plaintif in adOptlon
Before dealing -with “this matter it is-
convenient to state & few facts which are

. either proved or not disputed.

{The judgment- then dealt with the
facts and proceeded :]

Only one more argument of the learned:
Counsel for the appellant remains to be
roticed in connection with the second:
point, It is the improbability of
Madhoram executing the deed of gift.
(Ex. D. 13), in favour of the defendant,
if he had really adopted the plaintiﬁ as-
a son. But on the facts proved in the
case we see no incongruity in ‘this action.

"on the part of Madhoram. It has already

been. seen to what extreme length
Madhoram was irritated by the incessant
demand of the plaintiff's natural brothers.
for securing a registered deed of adop-
tion from him without complying with:

- his reasonable suggestion of first giving -

him a deed of gift from the plaintiff’s.
natural mother. Driven to despair and
fearing that his nephew Sardarmal
might create trouble after his death,
Madhoram appears to have solved the-
tangle by gifting away the property to-
his wife in his lifetime., The plaintifi
was admittedly a minor at the time of
the execution of Ex. D. 13 and as
Madhoram died within a year of its
execution the plaintiff could not chal-
lenge it until after his own repudiation.
by the defendant as the adopted son of
Madhoram. It is significant to note that
in (Ex. D. 13) there is not the slightest
allusion to the plaintiff. If, as the
Counsel for the appellant contended,.
Madhoram honestly believed that the
plaintiff’s adoption was incomplete, he
should have so stated in (Ex, D. 13)—
and then perhaps such a "statement.
might have carried some weight.

Having "given our earnest attention to
all the arguments of the appellant’s
learned Counsel we feel no hesitation in
confirming the finding of the lower Court.
that the plaintiff -is the validly adopted
son of. the deceased Madhoram and the
defendant. He is consequently entitled
to all the estate left by Madhoram. The
finding that tus property in dispute is
ancestral was not challenged in argu-
ments. .
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On point No. 3 we accept the conten:

tion of the appellant's

ActEéidgé‘ff Counsel. that the learned
attestation, ~ Judge of the lower Court

erred in holding,. in para-

graph 24 of his judgment, that the deed -

of gift (Ex. D, 13) was not proved as
required by S. 68 of the Indian Evidence

Act, for the reason that one of its attest- -

. ing witnesses Keshrimal, though sum-

. moned, was not examined by the appel-

lant to-prove its execution by Madhoram.
The learned Judge obviously overlooked
the change in the meaning of the term
“attested " effected by S. 2 of the Act

“No. XXVII of 1926 which as amended

. whom has seen the executant sign or affix his -

by Act X of 1927 runs as under :—

In S. 3 of the Transfer of Property
Act, 1882, after the definition of the
word * instrument,” the following shall
be inserted, namely :(— :

“! Attested’ in relation to an instrument,
means and shall be deemed always to have
meant attested by two or more witnesses each of

mark to the instrument, or has seen some other
person sign the instrument in the presence and
by the direction of the executant, or has received
from the executant a personal acknowledgment
of his signature or mark, or of the signature of
such other person, and each of whom has signed
the instrument in the presence of the executant;

_ but it shall not be necessary that more than one

v

of such witnesses shall have been present at the
same time and no particular form of attestation
shall be necessary.”

In Veerappa Chettiar v. Subramania

Ayyar (5), a Full Bench of the Madras
High Court held that the above provision
is retrospective in its operation and we
respectfully agree with this view. . In the
present case, Narsinghdas (D. W. 2},
who identified Madhoram before the
Sub-Registrar, deposed that before he
signed Ex. D. 13 as an identifying
witness he received a personal acknow-
ledgment from Madhoram of his signa-
ture. Narsinghdas must then be deemed
to be one of the attesting witnesses with-
in ‘the meaning of S. 68 of the Indian
Evidence Act. We hold thatthe deed of
gift (Ex. D-13) is duly proved.

But the proof of this deed does not
affect the decision of the case in any
way. The property in dispute being
ancectral in the hands of Madhoram, he
could not legally dispose. of it by gift to
‘his wife. The plaintiff, by virtue of his
-adoption, became a .co-parcener of his

(5) 52 Mad. 123 : 116 1. C, 367 : A, L R, 1929

" Mad, 1 (F. B
N
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adoptive father and on his death took
the estate by survivorship,

The- result is that the appeal fails and
is dismissed with costs.

Appeal dismissed. )

- —

A. L. R. 1933 Nag. 88.
Appellate ' : Civil,
No. 197-B of 1931, (Decided on 28-11-33.)

Pollock, A. J. C.
SHANKAR - e
- versus

Appellant

KESHAO

Berar Inam Rﬁles(lSBQ), Rr. 5 and 9~
inams in Berar, whether impartible—co-

sharers entitled only to maintenance— grant -

to a person and his male issue in perpetuity,
effect of—exclusion of co-sharers—succession
to inam, principles of. .

Inams in Berar are ordinarily, though not
necessarily, impartible,

Where an inam was granted to G and his
male issue in perpetuity aand there was onlya

remark, in column 23 of the certificate, that there -

were many co-sharers without giving them the
right of succession. :

Held, that the inam was impartiﬁle and that

co-sharers were only entitled to maintenance . -

and not to a declaration or pos:session of their
shares. 29 N. L. R, 210 explained,

Under Rule 19 of the Berar Inam Rules, when
succession to an inam opens on the death of the
Inamdar, the certificate should be given to the
representative of the senior branch in preference
to a representative of a junior branch though
the latter is one degree nearer tothe common
ancestor. :

Appeal against the decree of the
~Additional District Judge, Yeotmal.” -

-
Appellant by A. V. \Vazalwer. -
. Respondent :—by M. R. Bobde. .

JUDGMENT.

This appeal arises out of a suit relating
to an inam in Berar, The family tree of
the parties has been set out in the first
paragraph of each of the judgment of the
lower Courts., The accuracy of that
tree, so far as it goes, has not been

" challenged in this Court, but in order to

~

. ... Bespondent.

.

- ‘underlined in the above tree :—

Nagpui _

understand the case properly,

"' SHANKAR v. KESHAO ‘ V 39

I have made certain additions to it from the

tree filed by defendant No. 1. The tree thus amended is as follows :—

. Gopa Joshi. .
‘ : | | L
. . ] :
) _ Hari 7 Waman Rama ) Lalenan
) G ! d b | '
Keehao ovin V!shnﬂl}bh:&t Koner' Timbhat
| | Girambhat Moreshwar " Baliram
Jagannath Vyankatesh Laxmanbhat jairlexm Guja *Bai
I Gannghat ! A(Iik S cll hi ‘ l4 ‘ |
u Sadashiv ' i
. Pandurang Narayan e i Atmaram Sambashiv
1 . —_— Krishnabhat " Govi
| ' Krishna Bapu. | Raghiika Bai (adc;pted:gtlng:;ft. 1.}
) . eit. 4, : )
Balaji . Bapuji
. | )
| — hao
: Sitaram Keshao
]aganlnath ) |7 . PIff.
. P '
| ' Bala . .
Shankar Govind deft. 3.
adopted by
Sambashiv,
The sole survivors are the plaintiff, Ist branch.
the_ four defendants, and Sadashiv’s : : 8 pi
widow Mt. Ganga Bai. - Pandurang - ... 8 pies.
, . , - Krishna
From the register of claims to hold - L , S M
land rent:free Ex. 4 D-1, it appears that Narayan - 8y,
mauza l?lrr{prl, which was then in the Urku ... lanna
Waun district but is now in the Wun Sadashiv S
Talug of the Yeotmal District, was - adashiv. o 1y
granted by Janojee Bhosley, Rajah of ' 2nd branch.
Nagpur to Waman Joshi in mokasa jagir Govi
for personal maintenance in 1762 A. D, ovind 2 annas.

In 1859 the Government of India made
Inam Rules for the settlement of Jagir
and {nam claims in Berar, and in pursu-

ance of these rules'an investigation was

made into claims to hold land rept-free,’

The In?xm Commissioner who investigated .
the claim found that this fyas: bad been -

enjoyed by the original grantee and his
three brothers for an unknown period, by
t@e original grantee's son Vishnubhatand
his cousins for 20 years, and by Vishnu-
bhat’s son Girambhat, who was then the

‘claimant, and his co-sharers for 40 years

up to the year 1862. Column 17, which
contains the list of present incumbents,
shows that the snam was then enjoyed by
the following co-sharers, who have been

Vishnubbhat ... 2
3rd branch.

bR}

Atmaram 4 épnas. N
4th bfan(;ﬁ.

Guja Bai -

(widow of -

Baliram). ... 4 annas.

The Inam Commissioner stated that-
Rs: 37-9-0 had been paid yearly up to then,"
which amount was a little less than one:
fourth of the'net revenue, and recomihen-
dec! that the village should remain Ehalsa
as it then was and that Rs. 40 per annum -
should be allowed to the claimants and:
his ;q-sharers and. their’ descendants .

,
e
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in perpetuity as a fixed equivalent to the
right of mokasa in the village. The
.Commissioner and Resident recommended
-that the whole village should be granted
rent.free in perpetuity to the family then
“holding it, but the Government of India
in their letter of 3-12-66, Ex, 4 D. 2,
.decided that the nam should be released
free for the life of the present incumbent
and on quarter jama to his male issge in
-perpetuity. Girambhat. was accordmgly
.granted an inam certificate, of which
Ex. 3 D.1isa copy, showing the inam
as one granted to him for personal main-
-tenance free for the life of presentincum-
bent and on quarter jama to his male
issue in perpetuity. Column 23 contains
-a remark that there are many co.sharers,

T.axmanbhat and Xrishnabhat were
.successively recorded as the inasm holders,

.and on the death of the latter inquiry-

was made to decide who should be
recorded as the inam holder in his place.
“The Sub-Divisional Officer was of opinion
that the grant was to the whele family
and not the line of Waman alone, so that
-the male issues of Waman’s brothers
were entitled to succeed, and recom-
" .mended that the inam certificate should
be granted to Shankar, deffanda:nt No. 2,
.as representative of the senior hne.. The
Deputy Commissioner held that in the
_absence of male issue of Waman, the
inam should be resumed, vide Ex. 2 D-3,
-On appeal the Commissioner held that,
“in view of the entry in column 15 of the

‘register recommending that the grant-

-should be continued to the family then
‘holding it, the grant was to the famijly
and not to the individual grantee and
should therefore not be resumed. He
‘held that the grant was governed by r. 5
.of the inam rules and directed that Shan-
kar should be given the inam certificate.

The present suit arises out of that
.order. The plaintiff Keshao, alleging
that Shankar was not.giving proper
.accounts, sued for partition and separate
-possession of his share, and alternatively,
“if it were held that the village were
impartible, for a declaration that he
‘held a 9-anna share in the village and
was zntitled to a 9-anna share of the

profits. He also claimed that he wasa.

‘nearer- heir to Krishnabhat, the last
.certificate-holder, than Shankar was, and
asked that the certificate should be given
ito him

o

and not to Shankar, : The Court -

-k .
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of first instance held that the inam was
impartible and that no co-sharer was
entitled to a declaration as to the amount

of his share, but that the plaintiff Keshao, -

as the nearest heir of Krishnabhat, was
entitled to the inam certificate. Shankar
appealed against that decision and Keshao
filed cross-objections contending that the
first Court was wrong in holding that the
t1am Yras impartible and that the plain-
tiff was not entitled to a declaration as to
the amount of his share and separate
possession of that share. The lower
appellate Court upheld the first Court’s
findings that the {nam was impartible and
that the plaintiff had no right to a declara-
tion as to the extent of his share or posses-
sion of that share, and also that the

plaintiff was entitled to the Znam certifi-. .

cate, but it held that the plaintiff was not
entitled to a declaration alone to that
effect as he ought to have claimed the
consequential -~ relief . of possession, It
therefore set aside the decree of the first
Court and remanded the suit, directing
that the plaintiff should be allowed to
amend the plaint so as to claim posses-
sion. ‘The lower Courts have also held
that Mt. Radhika Bai was not entitled to
any share in the inam in view of the
terms of the grant limiting it to male
issues in perpetuity. Both Shankar and
Mt Radhika Bai have appealed against
that judgment, Keshao has also filed
cross-objections, contending, inter alia,
that the lower Court was wrong in hold-
ing the inam to be impartible. This
judgment will dispose of both appealsand
the cross-objections.

The first and most important ques-
tion to be decided is whether the inam is
impartible or not. It is admitted that

_the Znam, as a personal or subsistence

grant, is governed by Rule 5 of the Inam
Rules, and sub-rule 2 of that rule provid-
es that such inams ghould be continue
to the grantee subject to the following
conditions :— . .

First.~—Successions limited to direct
lineal heirs and undivided brothers ;

Second—The Inam escheats to
Government on failure of such heirs ;

Third.—Future alienation 'of the Inam
is prohibited; and

.

Fourth.—The right of adoption to an .-

Inam is not recognized,

A 4.
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formed the opinion that there was a pre-
concerted arrangement between the girl

and Nasrullah that when she heard her.

father conversing with Mohammad Raza,
she should conclude that Nasrullah had
made all preparations to rua away with
her. This statement also was put to
him in cross-examination. He said that
he might have made it, but he did not
remember making it. It is urged that,
taking all .these circumstances into
consideration, there is reason to suppose
that the girl left.home as the result of a
preconcerted plan, and that she was not,
as she now represents, terrorised into
doing so, and compelled by force to do

so. It is also pointed out that it is very

significant that the girl’s father made no
report to the police until the 11th Novem-
bee, that is to say, ten days after her
disappearance. The explanation-he gave
of this delay in the Sessions Court- was
that if he had got his daughter back, he
would not have made any report, or
instituted any proceedings, in order to
avoid disgrace in his community. This
explanation is not very plausible, in view
of the fact that the girl’s disappearance
must -have been commonly known. Inany
case, the fact remains that no report was

made to the police until ten days after

the girl’s disappearance. -

Taking all the circumstances into
consideration, I think that itis by no

" means impossible that-the girl ran away

from home of her own free will with Idu

‘and Nasrullah, and was not abducted by

them. . :

As regards the charge of rape, the
learned Assistant Sessions Judge recog-
nised that there was no evidence in
support of the girl’'s statement. The
medical evideauce given by the Civil
Surgeon, who examined her on the 22nd

November, was that there was no sign of

recent injury on her private parts, and
that she was used to sexual intercourse.
In these circumstances, even if it be
taken that the appellants did have
intercourse with the girl, there is nothing
to support her allegation that they did so
against her will, and it is at least
possible that she was a consenting party.
If, of course, it were certainly proved
that she was at the time under the age
of fourteen, her consent would have been
immaterial, but if she was over sixteen,

as I have held on the basis of the

1934 Oudh—7

medical evidence, that she may have
been, the appellants would not have been
guilty of rape by the mere fact of having ~
sexual intercourse with her. In the
absence of any corroborative evidence
that the appellants had sexual intercourse-
with the girl, and that if they did so, the
intercourse was without her consent, the
appellants ought not to have been con-
victed of rape. Nor on the conclusions.
1 have arrived at ought they to have
been convicted under S. 366, 1. P. C.
either.

The result is that I set aside the con-
victions and sentences of all the three
appellants both under S. 366, 1. P. C.
and S. 376, I. P. C. and _direct that they
be releasel.

. ¢
Conviction set aside.

K. L. R. 1934 Oudh 49.

Miscellaneous Civil,
No. 210 of 1933. (Decided on 6-12-33.)
Nanavutty and Hasan, JJ.
DeruTY COMMISSIONER, :

LuckNow oo Applicant
versus ‘ ’
MRs. D. AIKMAN Responderit.

Court-Fees Act, 1870, 8. 19 (1) and Sch. I,
Art. 11—Court-fee on probate of will—shares
in joint names of husband and wife— valuna-
tion of property’ in 8. 191, meaning of—
gift by husband to wife of their joint shares—
is not property of deceased husband under

- 8. 19-I,—valuation statement unnecessary—

shares not liable to Court-fee—investment or
purchase in names of husband and wife
Jjointly—presumption,

Where a husband makes investments or
purchases in the names of himself and his wife,
the presumption, in the absence of evidence to
the contrary, is that he intended it as a gift to
his wife and, on the death of the husband, the
wife takes it as her absolute property and not
as the property of her husband.

Whether, therefore, an express gift of the
shares was made by the husband or not, neither
the entirety of the shares nor the half share in
the name of the wife is liable to Court-fee on
her getting probate of her husband’s will.

The shares need not be set forth in the
annexure of the form referred toin S, 19-(£) of

the Court-Fees Act. O

The expression * valuation :.-*he prope;ty ”
in 8, 19-1 means valuation of * i property of
the deceased, v [P.51, C, 2]

Application under S. 19-h 4) of the
Court-Fees Act, .

N
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- “Applicant -—by the Government Advo-
cate, .

Respondent —by ]ackson
ORDER OF REFERENCE.

I Smith, J.—This is an épplication under
. S. 19-h, Sub-sec. 4 of the Court-Fees

Act, by the Deputy Commissioner of-

TLucknow, with reference to the assets of
Mr. D. W, Aikman, who died on the
21st August, 1931, at a Hospital in
London., His widow, Mrs, M. D. Aikman,
applied to this Court for probate of his
will on the 17th December, - 1931, and
" probate was granted to her by a learned
Judge of this Court on the 18th Decem-
" ber, 1931, subject to the condl’qon that if
the estate turned out to be of greater
value than was set out in the annexure

. to the application for probate, the addi-.

tional Court-fee would be paid, Mrs.
Aikman submitted an inventory, as
required by S. 317 (1) of the Indian
Succession Act, on the 17th March, 1932,
Correspondence took place. thereafter
between. her and the Registrar of this
" Court with 'a view to the removal of
various defects in the inventory, and
there was also correspondence with the
Board of Revenue. A revised inventory

was put in by Mrs, Aikman on- the 14th

March, 1933.

It appears from the present apphcatlon
that Mrs. Aikman objects to the payment
of Court-fees on the properties that were
held in the joint names of herself and her
deceased husband, and that her Counsel
requested the Board of Revenue to refer
the matter to this Court.
Commissioner’s contention is that
Mrs. Aikman is liable to pay- Court-fees
on half the value of the shares that stood
in the joint names of her and her husband,

- and there is also a contention as'to the
value of certain shares held by the late
Mz, ‘Aikman in the Ryam Sugar Com-
pany.

The shares that were held in the joint
names are set out in para, 5 .of the
present application. The application
sets forth in separate columnsthe number
of the shares and their value asestimated
by~ the Collector of Stamps at Calcutta
and by the executrix (Mrs.. Aikman).
Paragraph 6 of the application 'shows
the value of the Ryam Sugar Company
shares according to the *

"Calcutta” and according to Mrs, Aikman,

R

The Deputy -

Collector of .

On the application coming up for
hearing some question arose as to whether
it is maintainable, having - regard to the
proviso to Sub-sec. 4 of S. 19.% of the
Court-Fees Act. According to that
proviso, no such motion as is now before
me shall be made after the expiration of
six months from the date of the exhibi-
tion of the inventory required by the
Indian Succession Act, the section of
that Act now applicable is 'S, 317. The
first inventory, as has been mentioned
already, was put in by Mrs, Aikman on
the 17th March, 1932, that is to say, over
a year before the making of this présent
application. It is contended, however,
by the learned Government Advocate

- that the period of six months prescribed

in the proviso to Sub-s. 4 of the S. 19-%
of the Couri-Fees Act must be taken to
run from the time of the presentation of
the revised inventory, thatis, from the

"14th March, 1933. That contention may

be supported by the principles laid down
in a . ruling of . their Lordships of the
Privy Council reported in Bhubanesh-
wari Kumar v. Collector of Gaya. (1)
Furthermore, as has- been said already,
Mrs, Aikman’s Counsel himself desired
that the matter should be'referred to this

.Court, and he has not pressed t.e objec-
- tion that the application has been made

by the Deputy Commissioner beyond time.
It is therefore not necessary to say any-
thing more on that point.

The number of the shares that were.

jointly held by Mrs. Aikman and her late
husband is in two cases differently shown
by the Collector of Stamps at Calcutta
and by Mrs. Aikman herself, and the

. total valuation given by the Collector of -

Stamps is Rs, 2,06,807-6-0 as against
Rs. 1,90,873-8.0 given by Mrs. Aikman,

. The dlﬂerence in the numbers of the

shares was eéxplained to mg by
Mrs. Aikman’s Counsel as bemg due to

the fact that the numbers given by the

Collector of Stamps at Calcutta include
the shares that stood in the name of
Mrs. Aikman alone, whereas she has
given those that stood in the joint names
of her and her late husband. This expla-
nation is accepted by the learned Govern-

ment Advocate, and he also accepts the .

total valuation of those jointly-held shares
given by Mrs. Aikman. The only ques-
tion remaining in regard to those shares

(2) 41 Cal. 556 (566);
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is-whether half their valde must be regard-

ed as the property of the deceased for

the purpose of probate-duty. For
Mrs. Aikman it is contended that she
became- entitled to the whole of .those
shares by right of survivorship, and that
no duty is payable in respect of her late
husband’s share in them, As regards the
Ryam Sugar Company shares, the valua-
tion given by Mrs. Aikman was based
upon the “ Weekly Share Market

Report” of Messrs. Place, Siddons &

Gough, dated the 11th December, 1931
whereas’ the valuation given by the
“ Collector of Calcutta” i is based upon the
price of those shares given in the issue of
* Capital *, dated the 23rd December,
1931.

The question whether probate-duty is
payable in respect of a half.share of the
value of property (in this case shares)
held jointly in the names of two persons,
in the event of the death of either of them,

- 1s an important one, and is not free from

difficulty. No authority, English or
Indian, has been shown me on the subject.
In these circumstances, I- think it best
that this application should- be referred
for the decision of the matters still at
issue between the parties to a Bench of
two Judges of this Court, as allowed by
S. 14 (2) of the Oudh Courts Act, 1925.
It is drdered accordingly.

JUDGMENT.

The facts of this case are stated at
length in the order of reference of our

brother Smith, J., and for the purpose of.

the decision of the points, which we are

_called upon to decide, it is not necessary

to repeat them in full here.

The first and the main question for
decision is as to whether Mrs. Aikman is

~liable to pay Court-fee duty on the pro-

bate in respect of certain shares which
stood in the life-time of her husband in
the joint names of berself and Mr. Aikman.
The learned Government Advocate on
behalf of the Deputy Commissioner asked
us to hold that she is liable to pay Court-

" fee on half of the value of the shares,

Mr. Jackson on behalf of Mrs, Aikman
on the, other hand contends that she is hot
liable to pay any duty at all in respect of
these shares. His contention is that
Mr. Aikman in his life-time made a gift
of these shares in favour of Mrs. Aikman
and the gift was effected by holding those

shares in the joint names of both, In

‘question,

support of this contention Mr. Jackson
produced Mrs. Aikmanasa witness in the

case. She has stated on oath as follows :—
“There are certain shares in certain com-

'panies which were held jointly in the name of
. my deceased husband and myself. Previous to

this they were held in the name of my husband
alone and he was the full owner of those shares
but about twelve years ago he got the shares
entered in our joint names saying to me that

it was a gift of the whole in my favour in case I
survived him, There were other shares which

he bought orxgmally in our jointnames with the
same intention.’

There is no evidence in the case rebut-
ting the sworn statement of Mrs. Aikman
in the matter of the gift of the shares in
We hold, . therefore, thatitis
proved that the shares' held in the joint

- names of the late Mr. Aikman and

Mrs, Aikman were gifted in their entirety
by- the husband to his wife. :

The amount of Court-fee duty on the
probate of a will is prescribed by Art. 11
of the first schedule of the Court-Fees
Act, 1870, and varies according to the
“value of the property in respect of

“which the grant of probate is made.”.
Under S. 19-1 of the same Actan appli-

Court-fees cant for the grant of a
Act, S. 19-1 probate is required to * file
& Sch. I, in the Court a  valuation
Art. IL of the property in the
form set forth in-the third schedule.”
The form as nrescnbed in that
schedule deals with the property

of the deceased.” If, therefore, the

.shares in question are the property of

Mrs. Aikman by virtue of the gift, as

according to our opinion they are, thenm .

- it follows that they are not the - property

of the "deceased and consequently they
are not required by law to be set forth in
the annexure of the form referred toin

'S. 19-1 of the Court-Fees Act. The

expression * valuation of the property ”

in$S. 19-] must mean valuation of the
property of the deceased. On this reason-
ing.the inevitable conclusion is that
Mrs. Aikman is not liable to pay Court-
fee duty either on the whole or the half of
the value of these shares.

Mr. Aikman wasa Scotchman and was
a member of the Imperial Service of
Engineers of India. He was pre-
sumably aware of the view . held
in England that holding property
in the ‘joint names of husband- and

wife -has always been interpreted as

a gift of the whole in favour of the wife.
Mrs. Aikman states in her evidence that

o~
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‘her husband “used to tell me over and
over again that the effect of holding
shares in our joint names would also be
to exempt me from payment of duty
thereon after his death”,

The view referred to above is stated in
para. 793 of Halsbury’s L.aws of England,
Vol. 16 in the following words :—

“ Where a husband purchases property or "

makes an investment inhis wife's name, a gift to
her is presumed in the absence of evidence of an
intention to the contrary, and there is a similar
‘presumption where the property is purchased or
the investment made by the husband in their
joint names, the wife in the latter case being

, entitled in the event of her surviving the hus-

band. Where the purchase or investment is
made by the husband in the joint names of
husband and wife and third persons with regard
‘to whom no presumption of gift arises, the
third persons will presumably be trustees for

" the husband and wife and the survivor.

A gift is also presumed where money is
«deposited at a bank in the name of the wife, or
shares or stock are transferred into her name,
or where any such deposit or transfer is made
in or into the joint names of both husband and
‘wife, or where a mortgage or other securlty for
‘money lent by the husband is taken in their
joint names.’

In Dummer v. Pitcher, (2 it was held

* that certain stocks ttansferred by a

husband into the joint names of himself
and his wife and also further purchases
-of similar stocks by the husband in the
joint names of himself and his - wife
became by survivorship the absolute pro-
perty of the wife.’

On similar facts the same interpreta-

_tion was adopted in Low v. Carter, (3).

In the case of Coats v. Stevens, (4) the
facts were that a certain stock stood in
the joint names of the husband'and his
wife. The husband made certain dispo-
sitions of this stock by his will. The
Court held that the stock was the absolute
property of the wife surviving, and that
-she must elect between this and the other
benefits bequeathed to her by the testator’s
will,

. In the case of In re: Eykyn's Trust
Malins, V. C. said as follows :—

“The law of this Court is perfectiy settled

that when a husband transfers money or other
property into the name of his wife only, then the
presumption is, that it is intended as a gift or
advancement to the wife absolutely at once,
subject to such marital control. as he may
exercise. And if a husband invests money,

" (2) 39 Eug. Reports, 944,
(3) 48 Eng. Reports, 1005,

" (4) 160 Eng. Reports, 29.

{5) (1877) 6 Ch. Div. 115 (118). g

AN
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stock, or otherwise, in the names of himself and
his wife, then also it is an advancement for the
benefit of the wife absolutely if she survives her
husband, but if he survives her then it reverts
to him as joint tenant with his wife. This
principle is established by the authority of
Dummer v, Pitcher, (6) and cannot now be
disputed.”

These cases support the view which we
have expressed above that Mrs. Aikman
havmg survived her husband the shares
in question are her absolute property and

not the property of her deceased husband. '

In the course of argument reference
was also made to the provisions of 57 &
58 Vic. Ch. 30., Those provisions also in
our opinion support the same view which
we are taking in this case. Section 2 (1)
of that statute is as follows :—

Property passing on the death of the
deceased shall be deemed to include the
property following, that is to say :— .

(¢) Property of which the deceased

was at the time of his death competent

to dispose ;

(b) Property in which the deceased or
any other person had an interest ceasing
on the death of the deceased, to the extent
to which a benefit accrues or arises by
the cesser of such interest ; but exclusive
of property the interest in which of the
deceased or other person was only an
interest as holder of an office, or recipient
of the benefits of a charity, or asa cor-
poration sole ;

(€) verreerannnn veeeenrrrerena ceesreereencen

(@) teveenrreeiererer e e e e

Clearly if the shares in question are
held, as we have held them, to be the

absolute property of Mrs, Aikman, then-

they do not fall either under Cl. (a) or
Cl () quoted above.

Accordingly we hold that Mrs. Aikman
is not liable to pay Court-fee on the value
of the shares in question, . ‘

Another question to be decided is the
determination of the value of certain
shares ‘held in the name of late
Mr. Aikman alone in the Ryam Sugar

Company. As regards this there was an.

agreement between the Counsel for the
Deputy Commissioner and Counsel for
Mrs. Aikman that the value of' these
shares may be taken at Rs, 26 per share.
We accordingly hold that the value of
these shares is at Rs. 26 per share,

Order accordingly.

" (6) 2 My. & K. 262.
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A. L. R. 1934 Oudh 53 (1).

Reference Side. Criminal.
No. 37 of 1933, (Decided on'11-10-33.)
Raza, ].

THE CROWN ...  Petitioner
versus '

VIDYA SAGAR ...s Respondent.

{i) Criminal P. C. (Y of 1898), 8s. 303, 304
—vyerdict of jury not clear and deﬁnlfe-—judge
justified in sending case to jury for a clear
verdict according to law,

Where the first verdict of the jury was not
clear and deﬁmte. the Court can zend the case
back to the jurors for a clear verdict according
to'law.

(if) Criminal trial—verdict of jury accom-
panied by a recommendation—whether recom-
‘mendation is a part of the werdict,

When a recommendation was made by the

Jjury which was not part of the verdict : Held,

the verdict is not open to any objection.

Reference made by Sessxons Judge,
Fyzabad.

-Petitioner :— By H, K. Ghosh, Falyas
Ali and Nasirullah Beg.

Respondent :—by R. F. Bahadurji.

JUDGMENT.

This is a reference under S. 438 of the
Cr P.C.
i T have read the referring ovder of the
lea.rned Sessions Judge and the explana-
tion of the learned Magistrate. Mr. Baha-
durji has appeared to support the refer
ence. The Assistant Government Advo-
.cate has appeared to oppose the reference,

I have heard the learned Counsel on
both sides at some length. In my opinion
the question which we have to counsider
and decide is a simple question. The
whole revision depends upon the inter-
pretation of the verdict of the jury:

The so-called first verdict was not clear

.and definite and so the learned Magis-
trate was not wrong in sending the case
back to the jurors for a clear verdict
according to law. The second verdict is,
of course, a - verdict according to law.
The question is whether the recommend-
.ation made by the jurors in their verdict
is or is not a part of the verdict. 1 have
.considered the verdict in question very
.carefully. In my opinion the recom-
.mendation in question is not a part of the
verdict, and should not be treated as

-guch. This being the case, I think the

order of the learned Magistrate is not
open to any objection and must be
upheld. 1 see no sufficient reason to
interfere. I reject the reference and
return the record.-

Reference rejected.

PRI

K. L. R. 193% Oudh 53 {2).
Appellate . _ Civil.
No. 305 of 1932. (Decided on 30-10-33.)

Hasan, C. J. and Raza, J. k
Mst. PATRAJI ' we  Appellamt

versus )

RADHIKA BAKHSH SINGH... Respondent.
Limitation Act (IX of-1903), Ss. 5, 14—

.appeal from trial Court filed in Chief Court—

proper forum, District Court—return of appeal
memorandum by the Chief Court—presentation
of the appeal to the District Court—limitation
——excusing delay — rfross negligence — good
faith, necessity for.

- Where an appeal which ought to have been
filed in the District Court, was filed in the
Chief Court and on the Chief Court returning

_the appeal for presentation to the proper Court

the appellant presented the appeal to the District
Court and the District Court dismissed the
appeal on the ground that it is barred by
limitation,

Held, (1) that the ﬁlmg o: the appeal in the
Chief Court was found due to gross negligence,
S. 59 of the Limitation Act was inapplicable;

{2) that the absence of words *good faith’ in
S. 5 of the Limitation Act unlike S. 14 of the
Limitation Act does not show that good faith is
not necessary to be proved for-excusing delay
under S. 5 of the Limitation Act. A, L:R. 1933
Oudh 466 followed. [P, 54, C. 1.]

Appeal -against the order of District
Judge, Gonda.

Appellant :—by Hyder Husemm, and
Qutub-ud-din.

. Respondent :—bsr A. P, Sen.

 JUDGMENT.

Hasan, C. J. and Ra:za,. J.—The
facts of this case are as follows:—
The plaintiff-appeliant instituted a suit
in the Court of the Subordinate
Judge of Gonda for a relief of
declaration that a certain deed execu.
ted by her in favour of the defendant.
was null and void for the reasons -stated
in the plaint. This suit was dismissed
by the Additional Subordinate Judge of
Gonda on the 30th of October, 1930.
The plaintiff then preferred an_ appeal
from the decision of the trial Court to

: N



52 DePUTY COMMISSIONER, LUCKNOW ». MRS. D, AIKMAR K.L.R. 193§ '

‘her husband “used to tell me over and
over again that the effect of holding
shares in our joint names would also be
to exempt me from payment of duty
thereon after his death”,

The view referred to above is stated in

para. 793 of Halsbury's Laws of England,

Vol. 16 in the following words :—

“ Where a husband purchases property or
makes an investment in his wife’s name, a gift to
‘her is presumed in the absence of evidence of an
intention to the contrary, and there is a similar
presumption where the property is purchased or

_ the investment made by the husband in their

joint names, the wife in the latter case being

, entitled in the event of her surviving the hus-

.

band. Where the purchase or investment is
made by the husband in the joint names of
husband and wife and third persons with regard
‘to whom no presumption of gift arises, the
third persons will presumably be trustees for
the husband and wife and the survivor.

A gift is also presumed where money is
«deposited at a bank in the name of the wife, or
shares or stock are transferred into her name,
-or where any such deposit or transfer is made
in or into the joint names of both husband and
wife, or where a mortgage or other security for
‘money lent by the husband is taken in their
Joint names.’

In Dummer v. Pitcher, (2. it was held

* that certain stocks transferred by a

husband into the joint names of himself
and his wife and also further purchases
-of similar stocks by the husband in the
joint names of himself and his . wife
became by survivorship the absolute pro-
perty of the wife,

On similar facts the same interpreta-
tion was adopted in Low v. Carter, (3).

In the case of Coats v. Stevens, (4) the

facts were that a certain stock stood in
the joint names of the husband and his
wife. The husband made certain dispo-
sitions of this stock by his will. The
‘Court held that the stock was the absolute
property of the wife surviving, and that
she must elect between this and the other
befefits bequeathed to her by the testator’s
will,

In the case of In re: Eykyn's Trust

Malins, V. C, said as follows :—

“The law of this Court is perfectly settled
‘that when a husband transfers money or other
property into the name of his wife only, then the
presumption is, that it is intended as a gift or
advancement to the wife absolutely at once,
'subject to such marital control as he may
exercise. And if a husband invests money,

* (2) 39 Eng. Reports, 944,
{3) 48 Eng. Reports, 1005,
_ {4) 160 Eng. Reports, 29.
(5) (1877) 6 Ch. Div, 115(118).
/

~

© (6) 2 My. & K. 262

stock, or otherwise, in the names of himself and
his wife, then also it is an advancement for the
benefit of the wife absolutely if she survives her
husband, but if he survives her then it reverts
to him as joint tenant with his wife, This
principle is established by the authority of
Dummer v, Pitcher, (6) and cannot now be
disputed.”

“These cases support the view which we
have expressed above that Mrs. Aikman
having survived her husband the shares
in question are her absolute property and

not the property of her deceased husband.

In the course of argument reference
was also made to the provisions of 57 &
58 Vic. Ch. 30., Those provisions also in
our opinion support the same view which

- we are taking in this case. Section 2 (1)

of that statute is as follows :—

Property passing on the death of the
deceased shall be deemed to include the
property following, thatis to say :—

(z) Property of which the deceased

was at the time of his death competent

to dispose ;

(b) Property in which the deceased or
any other person had an interest ceasing
on the death of the deceased, to the extent
to which a benefit accrues or ‘arises by
the cesser of such interest ; but exclusive
of property the interest in which of the
deceased or other person was only an
interest as holder of an office, or recipient

of the beneﬁts of a charity, or asa cor- .

poration sole
(=) I, ceveereas
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Clearly if the shares in question are
held, as we have held them, to be the

ssaccesasssecsas

absolute property of Mrs, Aikman, then-

they do mnot fall either under Cl. (@) or
Cl. (b) quoted above.

Accordingly we hold that Mrs. Aikman
is not liable to pay Court-fee on the value
of the shares in question. -

Another question to be decided is the

determination of the value of certain

shares held in the name of late
Mr, Aikman alone in the Ryam Sugar

Company. As regards this there was an.

agreement between the Counsel for the
Deputy Commissioner and Counsel for
Mrs. Aikman that the value of' these
shares may be taken at Rs, 26 per share,
We accordingly hold that the value of
these shares is at Rs. 26 per share.

Order accordingly,

Oudh ‘ Mst. PATRAJI ». RADHIKA BAKHSH SINGH 53

A. L. R. 1934 Oudh 53 (1).

Reference Side. Criminal.
No. 37 of 1933, (Decided on'11-10-33.)
Raza, J. ‘
THE CROWN ...  Petitioner
versus l

VIDYA SAGAR ...s Respondent.

{i) Criminal P. C. (¥ of 1898), Ss. 303, 30%
—vyerdict of jury not clear and definife—judge
justified in sending case to jury for a clear
verdict according to law.

Where the first verdict of the jury was not
clear and defipite, the Court can zend the case
back to the jurors for a clear .verdict according
to'law.

(1i) Criminal trial—verdict of jury accom-
panied by a recommendation—whether recom-

. mendation is a part of the verdict,

When a recommendation was made by the
jury which was not part of the verdict ; Held,
the verdic! is not open to any objection,

Reference made by Sessxons Judge,
Fyzabad.

-Petitioner :— By H. K. Ghosh, Faiyas
Ali and Nasirullah Beg.

Respondent :—by R. F. Bahadum.

JUDGMENT.

This is a reference under S. 438 of the
Cr P.C.

% I have read the referring ovder ¢ one
learned Sessions Judge and the explana-
‘tion of the learned Magistrate. Mr. Baha-
durji has appeared to support the refer

ence. The Assistant Government Advo--

.cate has appeared to oppose the reference.

I have heard the learned Counsel on
both sides at some length., In my opinion
the question which we have to consider
and decide is a simple question. The
whole revision depends upon the inter-
pretation of the verdiet of the jury:

The so-called first verdiet was nof clear

" .and definite and so the learned Magis-

trate was not wrong in sending the case
back to the jurors for a clear verdict
according to law. The second verdict is,
of course, a - verdict according fo law.
The question is whether the recommend-
.ation made by the jurors in their verdict
is or is not a part of the verdict. I have
considered the verdict in question very
.carefully. In my opinion the recom-
mendation in question is not a part of the
verdict, and should not be freated as

.guch. This being the case,” I think the

-Qudh 466 followed.

order of the learned Magistrate is not
open to any objection and must be
upheld, I see no sufficient reason to
interfere. I reject the refersnce and
return the record.

Reference rejected.

—

A. L. R. 193% Oudh 53 {2).
Appellate . i Civil
No. 305 of 1932. (Decided on 30-10-33.)

Hasan, C. J. and Raza, J.
Mst. PATRAJI eee  Appellant

Versus

RADHIKA BAKHSH SINGH... Respondent:

Limitation Act (IX of 1908), Ss. 5, 1§4—
appeal from trial Court filed in Chief Court—
proper forum, District Court—return of appeal.
memorandum by the Chief Court—presentation
of the appeal to the District Court—Ilimitation
—excusing delay — gross neglxgence — good
faith, necessity tor.

Where an appcal which ought to have been
filed in the District Court, was filed in the -
Chief Court and on the Chief Court returning

_the appeal for presentation to the proper Court

the appellant presented the appeal to the District
Court and the District Court dismissed the
appeal on the ground that it is barred by
limitation,

Held, (1) that the ﬁlmg oi the appeal in the
Chief Court was found due to gross negligence,
S. 59 of the Limitation Act was inapplicable;

(2) that the absence of words ‘ good faith’ in
S. 5 of the Limitation Act unlike S. 14 of the
Limitation Act does not show that good faith is
not necessary to be proved for excusing delay
under S. 5 of the Limitation Act. A.L.R. 1933
(P. 54, C. 1.]

Appeal against the order of District
Judge, Gonda.

Appellant :—by Hyder Husemn, and
Qutub-ud-din.

Respondent :—by A. P. Sen.

 JUDGMENT.

Hasan, C. J. and Raza, J.—The
facts of this case are as follows:—
The plaintiff-appellant instituted a suit
in the -Court of the Subordinate
Judge of Gonda for a relief of
declaration that a. certain deed execu-
ted by her in favour of the defendant
was null and void for the reasons -stated
in the plaint. This suit was dismissed
by the Additional Subordlnate Judge of
Gonda on the 30th ¢/ Uctober, 1930.
The plaintiff then preferred an appeal
from the dec151on of the trial Court to

R
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this Court. At the hearing of the appeal
a preliminary objection was taken that
it was not maintainable for the reason
that the appeal should have been prefer-
red to the Court of the District Judge of
Gonda. This Court upheld the objection
and by its order dated the 1st of Decem-
ber, 1931, directed that the memorandum
of appeal be returned for presentation to
the proper Court. The memorandum
was actually returned to the appeliant
on the Znd of December, 1931, On
the 3rd of December of the same
year it was presented to the Munsarim
of the Court of the District Judge of
Gonda. At the hearing of the appeal
before the learned District Judge of
Gonda an objection was taken on behalf
of the respondent that the appeal in that
Court was barred by limitation. The
objection has been upheld and the appeal
dismissed. From this order of dismissal
the present appeal has been preferred.

" The learned District Judge has found
that the appellant has failed to prove
that the presentation of the appeal in the
Chief Court was due to a bona fide mis-

take of her Counsel. - On the other hand .

the learned Judge has found that

‘It was rather a case of gross negligence and "
therefore inexcusable,”

On the basis of these findings the learn-
ed Judge has come to the conclusion that
the appellant is not entitled to the benefit
of S. 5 of the Indian Limitation Act,
1508. : '

The argument in second appeal is that

Good faith, the element of ‘good faith”
necessity for. 15 not necessary to bring a

) . case within the purview

of S.. 5 of the Indian Limitation -Act
though it is so necessary for the purposes
of S. 14 of the same Act. We are of
opinion that the argument is untenable’
and the case is fully covered. by a recent
decision of a Full Bench of this Court in
Mitho Lal v. Jamna Prasad (1).

We accordingly ‘dismiss this appeé.l
with costs. .

Appeal dismissed.

‘(1) A. L. R, 1933 Oudh 4€6: 10 O, W. N,
1154 : 136 1. C. 127.

.A. L. R. 193% Oudh 53.
Appellate ‘ - Civils
No. 89 of 1932. (Decided on 30-10-33).

‘ Smith, J.
Hafiz EWAZ MOHAMMAD... Adppellant

versus

GHAFOOR KHAN and

another * ... Respondents.

Muhammedan Law—gift—gift bil-iwaz-haq-

ul-khidmat—not a gift hiba-bil-waz—delivery
of possession necessary. )

Where a gift under the Muhammedan Law
purports to be a gift bil-iwaz haq-ul-khidmat,
it is not technically of the nature of a
hiba-bil-iwaz (gift for.consideration) and delivery
of possession is necessary to validate it. Even

if the transaction be regarded as a hiba bil-iwaz,

a bona fide intention on the part of the donor to
divest himself in presenti of a property and to
confer, it on the donee must be proved. 11 All,
1; 10. W.N.89; 331, A.58; A.L. R. 1933
Oudh 14 referred to, P 55, C. 2.

Appeal against the order of the Addi-
tional Subordinate Judgg, Fyzabad. -

_ Appellart :—by Hyder Husein and
B. P. Misra. "

Respondent  No. V7‘:—byA Nasirullah
Beg. .

v JUDGMENT.
This is an appeal from a decision

by the learned Addifional Subordi- -

nate Judge of Fyzabad, dated the
18th February, 1932, by which he dis-
missed an appeal from.a decision by the
learned Munsif of Akbarpur, in that
district, dated the 23rd February, 1931..

The plaintiff, who is the appellant now,
sned for possession of a house at a place:
called Sakhrawal. This house was for-
merly in the possession of one Ghafoor
Khan defendant No. 1, and according to-

the plaintiff, the latter is the owner of thems

mahal in which the house in suitis situat-,

ed.” According to the allegations in the -

plaint, Ghafoor Khan left the village

about three years before the date of the '

institution of the suit, (1st September,
1930), and according to the village custom
the house thereupon escheated to the:
plaintiff. His allegation as regards the
defendant No. 2, Sattar, was that after

~ the defendant No. 1, Ghafoor Khan, left:

the village. Sattar without any right took
possession of the house. The plaintiff’
accordingly sued for possession of it
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It appears that on the 30th June, 1927,
the defendant No, 1 executed a deed of
gift of the house in dispute in favour of
the defendant No. 2, who was related to
him by marriage. It does not appear
that the plaintiff based his cause of action
on this transfer, but the Courts below
have faken it into consideration, as well
as the alleged- abandonment of the
village by Ghafoor Khan, in con-

idering the question whether the house )
eochonts 1 " and did not intend to do so. In

escheated to the plaintiff.

Tile defendant No. 1, who alone
contested the suit, claimed that the house

“in suit is not situated in ‘the plaintiff’s

zamindari at all, but that was found:
against him, and there is no longer any
question on that point. As regards the
defendant No. 1's abandonment of the
village, the learned Munsif came to the
finding that he never abandoned it. As
regards the deed of gift by the defendant
No. 1 in favour of the defendant No. 2,
‘he found that the defendant No. 1 only
surrendered half the house to the defen-
dant No: 2, and that accordingly the
plaintiff became entitled by the princ,

of escheat to that half of the house o

The plaintiff appealed from that decis.un,
but his appeal” was dismissed by the
learned, Additional Subordinate Judge,

and he has now come here in second .

appeal.

. The learned Additional Subordinate
Judge came to the conclusion that
Ghafoor Khan did not deliver possession
of the entire house to the defendant No. 2,
and never intended to do so. It appears
that in 1930, he filed a suit against the
other defendant for the cancellation of
the deed of gift of the 30th June, 1927,
but a compromise was arrived at by
which each of the two defendants took
half of the house in question. The learned
Additional Subordinate Judge agreed
with the Munsif in holding that there was
no abandonment of the village by Ghafoor
Khan such as would have entitled the
plaintiff to possession of the house. As
regards the transfer by Ghafoor Khan in

favour of Sattar, he took the view that

has already been indicated above,_and he
accordingly agreed with the findings of

the learned Munsif, and dismissed the -

appeal. .

As regards Ghafoor Khan's alleged
abandonment of the village, that point is
really concluded by the ﬁnding of the

learned Additional Subordinate Judge
that he did not abandon it. The house
did not therefore escheat to the plaintiff
on 'that ground. The main argument ad-
dressed to me was on the question of
escheat by the transfer of the house by
Ghafoor- Khan to Sattar. The learned
Additional - Subordinate Judge, as has
been said already, found as a fact that

. Ghafoor Khan did not deliver posses-

sion of the entire house to Sattar,

these circumstances, it is urged on his

behalf that the gift was not effective in

respect of the whole house, but only in
respect of the half which he actually
surrendered to Sattar. On behalf of the
appellant it, was said-that the gift to
Sattar was of the nature of a hiba-bil-
iwaz, and that to make it effective
delivery of possession was not necessary, -

1t does not appear that the question of
hiba-bil-iwaz was - raised before- the
Courts below, but as it was raised before

-me, 1 have to consider it. In the case

Rahim Bakhsh v. Muhammad Hasan (1),
‘. was held that the fundamental concep-
‘tion of hiba-bil-twaz, does notinclude the

case of a gift in consideration only of
_natural love and affection or of services

or favours rendered. In the case Lagl .
Bibi, Must, v. Masum Ali Ehan, Nawab
{(2), that view was dissented from, but
in a later case, Imdad Ali v. Ahmad Ali
(3), the view taken in the Allahabad

decision that has been referred to was - -

followed. In a still later case, Amir
Khan v. Hakumat Bibi (4), a similar
view -was taken, In the present
case the gift of Ghafoor Khan to
Sattar purported to be bil-iwaz hag-ul-.
Ehidmat, but on the authority of the
rulings that have been cited, with the
exception of that reported in Lal Bibi,
v. Masum Ali EKhan (2), the deed was
not technically of the nature of a Aiba-
bil-iwzz, and delivery of possession was
necessary to validate it,

- Even if the transaction in question be
regarded technically as a hiba-bil-iwasz,
it is contended for the answering res-
pondent, Ghafoor Khan, that although
delivery of possession was in that case

(1) 11ALL 1,
(2)200.C. 41: 381. C, 794.

(3) 10. W.N.868: A,L R, 1925 Oudh 518 :
85 L C. 400,

© (4) 94 1. C, 392: A, I, R. 1926 Oudh 474\
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unnecessary, a bona fide intention on the
part of the donor to divest himself in
presenti of the property, and to confer it
on the donee, had to be proved. Re-
‘ference was made in that connection to a
decision of their Lordships of the Prlvy'
Council reported in Chaudhri Mehdi
Hasan v. Mohammad Hasan (5), and
also to a decision of this Court, Mst.
Ehair-un-nisa, v. Karamatullah (6).
In view of the finding of the learned
Additional Subordinate Judge that
the respondent did not deliver posses-
sion of the entire house to the defendgmt
No. 2, and that he did not intend to give
him possession of the whole house, it
must be held on the authorily of t}_le
rulings just cited that there was no valid
transfer of more than half the house in
favour of the defendant No. 2 even if
_the transaction be regarded as of the
pature of a hiba-bil-iwaz.

The result is that in my opinion the
Courts below were correct in finding that
by the transaction between the defendqnt
No. 1 and the defendant No. 2 the plain-
tiff became entitled to possession of half
the house in dispute, and not the whole
of it. I accordingly dismiss the appeg.l, ‘
with costs in favour of the answering
defendant-respondent, Ghafoor Khan,

Appeal dismissed.

(5) 33 1. A. 68: 28 All.*439: 3 A. L. J. 405

(P. C.). '

~ (6) A. L. R. 1933 Oudh 14: 9 0. W. N, 1085:
142 1. C. 42.

RS,

A. L. R. 193% Oudh 586.
Appellate -~ Civil.
No. 164 of 1932. (Decided on 31-10-33.)

Hasan, C. J. and Alisop, J.

BHIRGU DATT and

another . .- Appellants
’ versus '
PrasaDp and :
Gl:g:)ther ... Respondents.

iden ‘ {—pronote
i) Evidence Kct (I of 1872), B.31—pnre

in(sltlfﬁciently atamped—tra:nsactlon of * loan
can be proved by cther evidence, though the
rate of “interest provided in the prodote
cannot be proved., - :
romissory mnote is insufficiently

st;Vn]?):f :n}i) is consequently inadmissible in
evidence, .the plaintiff is ent_xtled to prove thc;
loan transaction by other evidence and S. 910

v

+

ALR. 193%

the Evidence Act does not in any way prevent
him from doing so. When once the a'dva.nce Qf
money is proved and nobody’s case bplng that it
isa gift,a covenant to pay is implied tl}ough
not the actual covenant to pay contained in the
note. As the covenant to pay interest.conta.med
in the note cannot be proved, plaintiff is entitled
to interest only asdamages. in such a case. 28
All, 589 P. C. referred to. [p.56, C. 1.3

(ii) Interest—promissory note inadmissible
in evidenre —award of interest as damages.
Though the promissory note is inadmissible
in evidence, interest as damages can be awarded.
[P. 57, C. 1.}
Appeal against the order of -the
Additional Subordinate Judge, Unao.

Appellants:—by H. D. Chandra.
Respondents :—by Hyder Husein.

JUDGMENT.

Hasan, C. J. and Allsop, J.—This is ~
a second appeal against the appqllate
judgment of the Additional Subordinate
Judge of Unao, dated the 25th of Feb-
ruary, 1932, ) ..

The suit which has given rise to the
appeal was originally decided by the
Munsif of Purwa. It was a suit for the
recovery of Rs. 500, with interest, on the
allegation that the defendant-respondent
Dwarka Nath and the father of the
defendants-appellants, Bhirgu Datt and
Jamna Prasad, had borrowed a sum of
Rs. 500 from the plaintiff-respondent,

. Gaya .Prasad. It was said that Ram

Nath, the father of the defendants-appel-

lants, Bhirgu Datt and Jamna Prasad,
and Dwarka Nath had executed the

Promissory Note in respect of this sum

of money but the Promissory Note was

insufficiently stamped and could not be

produced in evidence. The suit was,

therefore, based merely on the averment

that the plaintiff-respondent had in fact

lent a sum of Rs. 500 to Dwarka Nath.
and Ram Nath and that he was entitled

to recover it. )

The first question which arises iss
whether the plaintiff is entitled to prove
the transaction by other evidence in the
absence of the Promissory Note. Accord-
ing to the rule which has been laid down
in this Court he can certainly do so.
We may refer to the case of Kunwar
Bahadur v. Suraj Bakhsh (1), S. 91 of
the Evidence Act lays down that the
terms of a contract or of an agreement
or of other disposition of property may

(1) A. L. R, 1932 Oudh. 703: 9 O. W. N, 585
139 1. C. 298. (F. B.).

Patna SATYA CHARAN.SREEMANI 9. SHIB CHARAN .TRIGUNAIT - 33

master before the trial Court, but only
after the point is finally decided .in the
‘Revenue Courts, that is after the decision
of any appeal on the point to the Com-
missioner or the Board of Revenue. With
this modification of the order the appli-

cation is rejected. The parties will bear
their own costs.

Civ. REV. No. 88 or 1932,
. This application is preferred against
order No. 147 dated the 19th November,
1931. When the partition was re-opened
and pleader-commissioners were appoint-
ed, they considered that following the
judgment of this Court they should
proceed de novo and should make a new
raibandi. The Solanos obtained from
the Court order No. 147 now impugned.
That order points out that the judgment
of the High Court did mof direct that
the old raibands and takhtabandi should
be ignored altogether. The view of the
learned Subordinate Judge was that to
avoid unnecessary harassment, delay
and expense, the old raibandi should be
acted ‘upon- unless there were good
reasons for departing from it, and the

" present takhtabandi should only be

disturbed and modified to meet the new
situation caused by commutation or
possibly to.face new conditions in certain
villages arising from some holdings
having b&en improved or having deterio-
rated. He, therefore, instructed the
commissioners to follow the old razband:
and takhtabandi so far as practicable.
His idea was that parties should indicate
any points in the old raibandi which
require modification and the cornmis-
sioners should determine whether there

was good and sufflicient reason for a
modification,

In my opinion not only was there no
material irregularity in tho exercise of
jurisdiction on ths part of the learned
Subordinate Judge but his order is a
proper one with which there is no reason

. to interfere in revision. The rule is-

discharged with costs hearing fee two
gold mohurs. . Co

Agarwala, J.—1 agree.

Order accordingly.

——

1934 Patna 5—6

A. L. R. 1934 Pat. 33. -
Appellate ' - Civil,
No. 105 of 1930. (Decided on 9-8-33,)

Macpherson and Agarwala, JJ. .
SATYA CHARAN SREE- ‘

MANI . Appellant
C versus ' .
SHiB CHARAN TRIGU-
NAIT ... Respondent, -

(i) Chota Nagpur Tenancy Act (Bengal Act
VI of 1908), Ss. 80, 8% (3)—preparation of
Record of Rights applies to non-agricultural -
lands—presumption of correctness of entries,

Section 80 of the Chota Nagpur Tenancy Act °
authorises the Local Government to direct the .
preparation of a Record of Rights in respect of .

. the lands in any local area. There is nothing in’ -
the section to indicate that non-agricultural lands -

are excluded and the presumption-of correctness
with regard to entries in the Record of Rights
applies to npon-agricultural lands as well.. -

{P. 35, C. 1.]

; ‘

(ii) Record of Rights—entry—presumption
of correctness——evidence required to rebut- the
presumption, :

The statute requires that the evidence relied
on to rebut the presumption must show definitely .
that the entry is incorrect and evidence which
merely suggests a doubt as to the correctness of -
the entry, or evidence about which it is arguable
that some other person might have reached a
conclusion different from that of the Settlement .
Officer is not sufficient to‘rebut the presumption
of correctness attaching toanentry in the Record
of Rights. [P. 36, C. 2.]

Appeal from a decision of the Subordi-
nate Judge of Dhanbad.

Appellant :—by A, B. Mukerji and

U, N. Banerji. ‘
Respondent :—by Khurshaid Husnains

‘N. N. Roy and Gunendra Nath Roy.

JUDGMENT. ]

Agarwala, J.—~The dispute in this suit,
relates to five small parcels of land situate
in mauza Angarpathra in the Manbhum
district of Chota Nagpur which belongs
to certain persons who may conveniently
be called the Trigunaits and who herein-
after will be referred to as the lessors.

In 1894 thelessors granted a mining
lease of 100 bighas of land to Jogendra
Sreemani and, a few days later, a similar
lease of 101 bighas lying east of Sree--
mani’s grant to Nagendra Mitra. In each
instance the demised land was divided .
into two blocks by the railway line which
runs through' the smauza from- west to:
east, The ‘plaintiff-appellants. No. ::2,i

1
.

.
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the National Coal Company, are the pre-
sent sub-lessees of the land leased to
Sreemani while the defendant-respon-
dents, who are also Trigunaits and own a
-one-th1rd share of the proprietary interest,
have acquired the leasehold interests of
Nagendra Mitra.

On the 8th of January, 1925, the Re-
cord-of-rights in redpect of Angrapathra
was finally published. Plots 306, 357
and 358, which plaintifis allege fall
within the boundaries of their grant south
.of the railway line, were recorded on the
basis of possession inn the gairmazrua
malik khatian of the defendants.respon-
dents’ tenure, and plots 341 and 342,
which they allege fall within their grant
north of the line were recorded as apper-
taining to plaintiffs’ leasehold but in the
possession of the defendants as subordin-
ate tenure-holders to the piaintiffs and as
holding * belagan, kabil lagan.”

The present suit was instituted on the

2nd of March, 1928, by Satya Charan:

Sreemani, son of Jogendra Sreemani, and
the National Coal Company. Plaintiffs
prayed for a declaration of their title to
the disputed plots and for recovery of
possession aud for a declaration that the
eastern and southern boundaries of their
grants are as shown in a map prepared
by a commissioner appointed for the pur-
pose in Title Suit No. 132 of 1910. The
learned Subordinate Judge found that
there were no materials before him from
which the boundaries between' the plain-
tiff's and defendants’ leasehold lands
could be ascertained; that the plaintiffs
had never been in possession of the plots
in dispute; and that the defendants’ title
to these plots must be presumed from the
fact that they were, and had always been,
in possession of them. He therefore dis-
missed the suit and the plaintiffs have
preferred this-appeal,

The first contention of the appellants
is that in so far as their title to the dis-
puted plots has been recorded in the
Record-of-rights, the onus of displacing
the presumption of correctness attaching
to the entry by reason of S. 84 (3) of the

Chota Nagpur ‘Tenancy

_Record-of-. Act, 1908, lies on the res-
;‘ﬁ?ﬁo nop- pondents.. In reply to this
agricultural ~ contention it was argued on
lands, -  Dbehalf of the respqndents
- that the land in dispute

being non-agricultural land the prepara-
tion of the Record-of-rights was ulira

f

vires the survey authorities and that,
consequently no presumption of correct-
néss attaches to the eniries in it. In
support of the first part of this proposition
reference was made to the decisions in
Raniganj Coal 4ssociation, Limited v.
Judoonath Ghose (1), E. J. Rooke v.
Bengal Coal Company Limited (2) and
Bhola Nath Das v. Raja Durga Prasad
Singh (3). The first of these cases was
a suit for recovery of rent and one of the
questions which arose was whether it
was governed by ‘the general law of
limitation contained in Art. 116 of the
Limitation Act, 1908, or by Art. 2 of
Schedule 111 of the Bengal Tenancy Act,
1885. The question whether Ch, X

of the Bengal Tenancy' Act relating to - -

the preparation of the Record-of-rights
applied did not arise. E.J. Rooke v. Ben-
gal Coal Campany (2) was also a suit
to recover rent and the only question
agitated was whether the suit was enter. -
tainable by the Revenue Court or whether
it should have been instituted in the.
ordinary Civil Court, .

In the third case, Bhola Nath Das
v. Raja Durga Prasad Singh (3), the
lessor sued for recovery of royalty due
under a mining lease and on the question
of limitation the Court relied on the deci-
sion in Ranigany Coal dssociation,

Limited v. Judoonath Ghose {1). None

of these cases assist in the solution of the
question now under consideration,

‘Reference was also made to Bipradas
Pal Choudhry v. Azam Ostagar (4), Raja
Sasi Kanta . Acharjva Bahadur v.
Sandhya Moni Dasya (5), Chand Mia
Munshi v. Tukamia (6; and Rai Brinda-
ban Prasad v. Capiain Maharaj Kumar
Gopal Saran Narayan Singh (7). In
the case of Bipradas Pal Chowdhry v.
Azam Ostagar (4) it was held that S. 105
of the Bengal Tenancy Act does nois’

. apply to non-agricultural land situated in

a mufassal municipality, 7.e., that with
regard to such land an application for
settlement of rents is not entertainable by

(1) 18 Cal. 489,

(2) 28 Cal. 485: 5 C. W. N. 840,
(3) 12C. W. N. 724,

(4) 46 Cal. 441: 52 1. C. 412.

(5) 26 C. W.N. 483: 34 C. L. J. 504: 65
I.C

(6) 28C W.N. 516: A, I R, 1924 Cal. 667
80 I1,.C, 805.

(7) 104 1. C, 514 : A, I R, 1928 Pat. 36.
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a h. enue officer in cases where a settle-
sment of land revenue is not being made
-or is not about to be made. The decision
is not an authority for the proposition

that the Chota Nagpur Tenancy Act

-excludes non-agricultural land from
survey operations. Furthermore, in that

~ case a Record-of-rights had been prepared

‘under S. 103 of the Bengal Tenancy Act
and there is nothing in the report of the
appeal toindicate that it was held, or
-even contended, that the preparation of
the record was ultra vires.

In the case of Raja Sasi Kanta
Acharjya Bahadur v. Sandhya Moni
Dasya (5) it was contended that no
presumption of correctness attached to

.an entry in the Record-of-rights that.

-certain lands were chandinia or bazar
land, the argument being that such land
“is not subject to the Bengal Tenancy Act.
It was found as a fact that the land was
.agricultural land. Furthermore, it was
held that the presumption of c¢orrectness
.attaching to the Record-of-rights did arise
although their Iordships expressed an
-opinion that the force of the presumption
in the case of bazar lands is not as great
.as in the caseof ** matters which are right-
ly and properly included in the record-of-
-rights.” A similar view was taken in the
case okChand Mia Munshiv. Tukamia (6).
"These two cases were cited with approval
iin the case Rai¢ Brindaban Prasad v.
-Captain Maharaj Bumar Gopal Saran
Narayan Singh (7). ‘These cases, so far
from supporting the respondents’ conten-
ition, are cases in which the presumption
.as to the correctness of an entry in the
‘Record-of-rights was treated as arising

~even with regard to non-agricultural

lands, The weight to be attached to
.a rebuttable presumption necessarily
-depends on the circumstances of each
-case. The cases cited, therefore, cannot
be taken to be authorities for the propo-

-sition that an entry in the Record-of-

rights, with respect to non-agricultural
lands is, in law, entitled to less weight
than a similar entry with respect to
.agricultural lands,

'Section 80 of the Chota Nagpur
Tenancy Act, 1908, authorizes the Local
+Government to direct the preparation of
.a Record-of-rxghts ‘in respect of the
lands ™ (not necessarily the agricultural
lands) *“in any local area, estate, or
7tenure or part ‘thereof”. Unless the

)

notification expressly excludes non-agri-

cultural lands there is nothing in this- -

provision to indicate that such lands,
situated in the area or estate to be sur-
veyed, are to be excluded. Indeed in
Iswar Chandra v. Jogendra (8) it was
held that in the absence of a notification
of exclusion under S. 101, Sub-sec. (1)
of the Bengal Tenancy Act, the mere
fact that land is non-agricuitural, as for
example, homestead land situated within
a maunicipality, is not sufficient to ex-
clude it from the operation of Ch. X
relating to the preparation of the Record-
of-rights, -

Among the partic'ularsl which  the
Revenue Officer may be directed to

record under the Chota Nagpur Tenancy -

Act are— *

Section 81 (a)—the name of each
tenant or occupant ;

(¢) —the -situation and quantity and
one or more of the boundaries of the
land heid by each tenant or occupier.

Section 84 (3) requires that

‘ every entry in a record of-rights which has
been finally published shall bs evidence of the
matter referred to in such entry and shall be
presumed to be correct until it is proved, by
emdence to be incorrect.”

It is not suggested that non-agricul-
tural land was expressly excluded from
the survey of Manbhum. The principles
followed in the preparationof the Retnrd-

of-rights of land in the occupation of.

mine-owners are stated thus in Mr.
Gokhale’'s Final Report of the Survey
and Settlement Operations of the District

- of Manbhum 1918-25 :—

€ f

taken a lease of the surface, he was
automatically given a khewat and treated

as any ordinary tenure-holder. The un- .

cultivated land .on which the colliery
actually stood was recorded in the
anabad khatian, :

(b) Where the mine-owner had merely
obtainad permission to occupy a part of
the surface for purposes of working the
mine or had acquired waste land for
mining purposes only, the lands in actual

)

{a) Where a mine-owner had also |,

possession of the mine-owner weresre-’

corded in a separate khatian. No.rent
was attested and in the column for s ‘tus
the words ‘colliery company’ - :re
written.

(8) 98 1. C.137: A. L, R, 1927 Cal. 126, .
. . e \‘ '
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ence in support of the entry is unreliable:.
mine-owner was not demarcated on the . In Rai Kiran Chandra Roy Bahahur v.
_ground and its boundary could not be Srinath Chakbravarti (12), which was-
definitely ascertained, the buildings and  cited for the respondents, it was held that
other details were surveyed and linked - when the correctness of an entry is in-
up with the surrounding waste land on vestigated in' the Civil Courts, and the
the map and the name of the mine- parties adduce evidence on the pointin
owner or colliery company shown against controversy, the entry loses its weight
the plot in the ashiae mashhur or list of when the evidence discloses no founda-
notable objects but no khewat or kaatian tion for,it. In the next casé cited omr

was. prepared. Such cases were very this point, Bogha Mower v. Ram Lakhan
o ' Misser (13):it was held that the fact

few.”
ipry ; ) that the only evidence on which the
established in a previous suit with the support his conclusions, 1s thg .strongest
Jessor (see Ex. 18, the judgment of the possible proof that the entry is incorrect.
High Court) ’ ’ These authorities cannot usefully be
g : o : ' applied to the facts of any case unless all.
The next contention of the learned the materials on which the settlement:
Advocate for the respondents was that;
even though the entries must bepresumed Under the statute the duty of a Court of
to be correct until proved to be incorrect, law is, plainly, to presume an entry in the-
their incorrectness may be established by Record-of-rights -to be correct until it is.
reference to the state of things existing proved, by evidence, to be incorrect. The
before the Record-of-rights was prepared. statute requires that the evidence relied

In this connection reference was made to on to rebut the presumption.
Rama Nath Saut v. Official Trustee of tic};‘e:}még;- must show defifitely that
the entry is incorrect and, in.

Bengal (9), Adu Mandal v. Hira Lal ectness of
Mistry (10), and Chand Ray-v. Bhag- entries. my opinion, evidence which
merely suggests a doubt as’

wati Charan Goswami (11). In the first
of these cases. it was held that the to the correctness ¢f the entry, or evi-

presumption under S. 103.B of the denceaboutwhich itis arguable that some-
Bengal Tenancy . Act, 1885, may be other person might have reached a con--

rebutted by evidence extern

settlement proceedings or evi .
matters apparent on the face of ‘those presumption of correctness attaching to-

proceedings, and, in the second case, that an entry in the record-of-rights.

* an entry in Settlement Records may be The points in dispute between the~
shown to be wrong by reference to the parties in the present appeal depend upon-
proceedings tha.t .had be_en. taken l?y. the i1e correct ascertainment of the bounda-
revenue authorities, Similarly, 1n the ries of the plaintiffs’ lease on the east

. Patna case, the proceedings which ledup ;.4 south-east of the land demised.
to the finally published record-of-rights [The jud ¢ then considered - the
were held to be admissible for the purpose documeen]t‘;rgrr:aev? denci ancc;l Erocee ded.]

. of rebutting the presumption. The view
is now well-established by authority and The learned Court below, onan exami-

is not challenged though caution is re- nation of the evidence afforded by the.
quired in_its application to particular maps already referred to, came to e

cases.
The next stage in the contention on
- . behalf of the respondents was that, when
evidence has been adduced by both sides,
the presumption is rebutted if the evid-

(c) Where the land occupied by a

dence of ment officer, is not sufficient to rebut the.

in ascertaining correctly the boundary-

unable to agree for the reasons already

117 1. C. 539,
(11) z Pat. 814: A. I R, 1924 Pat. 248: 81
1. C. 326, . o ’

\ 3
\ .

100 I, C. 453.
. (13) 27 C. L. J. 107: 41 L, C. 804,

officer based his conclusions are known... .

al to the clusion different from that of the settle- .

conclusion that they were of no assistance:

line between the lands of the contesting..
parties, With that conclusion I am-

‘stated. The survey map agrees with the-

{9) 26 C. W.N. 517 : A.T.R. 1925 Cal. 799: appellants’ previous maps in respect of
87 1. C. 1014 . the boundary between the two leases of:

(10) 33 C. W, N. 196 : A. I R. 1929 Cal. 255: )
(12) 31 C. W. N. 135: A. 1. R. 1927 Cal. 210+
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1894, in regard to i : «
b ’ plot 345 in which a
included 3 . re D. W, 3, Pur Y :
" the survey(ii::,r;g ?SS;S. In this respect other hand, :tit(é?afhdarf gazra, on the
Jlants’ contention n support of appel- been worked by Nagendra etguarry had
: : lessee of the defendants’ ’lande Q;;glt?ﬁl
. 1S

With regard to the : *he i
, vvith ] question of posses- 1s corroborated by Girish
sion, it L OL ish Chand
thE.d]ef]:ndiir?sltted by the plaintiffs that (CDhar‘lg’ra (D. W. 4) and P. ¢. Haz::
three disputed laie in possession of the g -3). The earliest date to which
(e disputed s souh of o Ralnay 12805 8 1ok 35 can o efred
The plaintiffs ; and 358. (o Scember, 1916. Satya Charan Sree-
The s allge tha thy were i 707 3P that e magasine o
ree plots in 1916 was constructed in D
and subsequently. Ash 1916. b in December
; . tosh Datta, a de- - , by the defendants. T P
fence witness and o v 1 2 de i nts. The probabilit
/ ne of the defendants’ Is that this was required i 1y
servants, stated that the huton pl S with the ; 1 10 connection
; t 306 quarrying operations and
was constructed in Decemb e therefore su t and would
Satya Charan Sreemani ember, 1916. resuggest that the defendants were
mani (plaintiff No, 1) 2 ready engaged in ;
deposed th 0.1) quarrying near the
g e ot s e B, WA 1 oo v e
e on ; ! tiffs wit ; N
1916. The only serious critic?sx(;xt ?:)?’Bt}lxg with permission to r?r‘f;tti}tlet e 240
latter’s evidence on this point i € Nofresh suit has been i ute a fresh suit. |
the suit of 1920 there wag N lsl thatin  go;cein the ¢ o o instituted. The evi-
no i € ase, inion. isi
Tespect of plots 306 and 358, Th reason  Lio0 © bold that the plaintids have ben
notglzg's‘taf:?xf thl}sl isthat at that time he was . POSSession of plot No. 357 within twetla:'g '
Ty - Sortain \rlvl' keltther he was entitledto ye?ifg of the present suit,
rights formed the ssulfj:e:t?t' t’trhe fSLfFf.ace and 332&;?“’0 Iﬁmf " spute, Nos. 341
‘tion between the plaintiff matier of litlga- and h ; porth of the Railway line
s on the one sid ave been recorded ing i
and . ¢ e . ed as bein,
e e e e o e, Joseion of e dfengons e
X : ose on t ue in " :
‘;leﬁ. : E}(rieletually the High Courth ?n()tg;f decision of th(;egb;:sztteign;nun%; SZ 2,83th?
; ecided that the surface rights i the Chota N ! "
“land covered b e Su rights in the agpur Tenancy Act, that th
y their title deed bel defendants had b AR €
1o the Dlainti _ elonged ) S een realizing tolls fo
fothe plinifa " The judgment of tho COUG PRSI oV thse st e 017
: . e defen- . . In para. .
S?:stés ehave- not offered themselvese ?c[)lr 1t was allegedp tha';lt tlzlz gli:aitn}};fff lzmc;
> -examination, and in vie £ extracted coal f - ha
.admission in the evide w of .the rom these two plots ard
nce that the hut at they ran a tramway li ]
-was not erected until 1916, 1 coal over th y line and carted
1o disbelieve the evide of seemoreason o g ifi em.  These allegations were
No. 1 and I hotd i nce of the Plaintiff pecifically denied in the writte
at he was dis statement, alth i b
from plots Nos. 306 possessed iofhough in paragraph 20
. and 358 net li it was denied th inti
than December of earlier : at the plaintiffis had
: that year. The suit 20Y Iight or con i
was institated on the 2nd of M' suit dispited pl cern with any of the
. ts. The evid ;
and is therefore within o arch, 1928, £ pio evidence in support
time s of the defend i :
these plots are concerned.. o far as from carts pasz?rfz ohvag;lrﬁe i:.:’llcfd o
Like sub-plots 3 . . of the statemont and consists
11:10. 357 lies W?thi(rjlsplﬁ?dg, 43:55§ha81;?-1ilot ' ']}L‘lhe former, Gir?sl?f C(I%ngirj 4da:1])(<1)55e)(i
“been found to fall withi it has  that he owned a plot of ]
Tand of the ol within the leaschold  of Nagen’ piot of land east
: nt : Nagen's land
Zlc}e 3f plot 311)57 afj.coxg?gutohues ‘ﬁ)a?tti{;l Falllvlvay line and tl?ant hfeh;ailc]locrg:mgfiss%;
efendants’ pl = o the defend \ .
opened aQuaI;r(;’t. 3?3,&@6 _latter have coal passinérl 332 ft%ii:afts (lloaded with
plaintiffs alleged that th: S;:Ee:fd ;2:[250 hthg Is)tated that the plaintiffs’ tra;.l:nilin??satﬁo
extended thi : a oundary b he
and had thus q(;::)?;s;gs?d It)]la? N°-ti57 plaintiffs and tg:?;d;;lt: la(rgsvf,’f‘s)th.e
year, Satya Char ma‘ lem in that the defendants’ cashi ] P e 18
“his evidence that the. cirfzzdarﬁs cllg:il%d in carting commission had I_{;gspors:zﬁ‘tha;
dn possession of this ; een  since 1914, but that he di 128
is ;plot prior to 1920.  land in respect of whi?:hdltcklxenzle:l?g?s, fhe
, sion

\
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was realized. With regard to these two
plots plaintiff No. 1 deposed that coal had
been extracted from both plots by plain-
tiff No. 2, that in 1927 the defendants
han taken possession of -a part of the
surface of 341 by erécting a shed on
it but that the plaintiffs were still in
possession of the whole of plot No, 342
on which they stacked coal, manufactured
soft coke and ran a tram line which also
passed over a ‘portion of plot 341.
Ashutosh Datta (D. W, 1), a' servant of
the defendants, denied that the plaintiffs
stacked coal on plot 342 and alleged that
they had manufactured coke on the plot
since the end of 1925 only, 7.¢., since the
institution of the suit. To the same effect
is the -evidence of the respondents’
manager (P, W. 2). Exhibit E is a notice
sent by the defendants to the plaintifis on
the 8th of July, 1928, protesting against
the latter manufacturing coke on the
defendants’ land. In cross-examination
plaintiff No. 1 stated that the pithead
from which these two plots were mined
was 100 feet west of plot 342. From
this it was argued by the respondents that
the pit had nothing to do with plots 341
and 342, They did not, however, take
effective steps to disprove the plaintiffs’
allegation which, therefore, remains
uncontradicted.* The pit has been full of
water since about 1921. From Ex. 20,
the order of the Attestation Officer, it
appears that the latter inspected all the
_disputed plots. He noticed coal belong-
ing to various collieries stacked on plot
342 but saw no reason to suppose that

carting commission had been realized'

for carting coal over this particular plot.

The conclusion of the Revenue Officer
in 1924 in dealing with the objection filed
by the present defendants under’S. 83
was that the latter had managed to take
possession of plots 341 and 342 within
“the Jast six or seven years™ i.e., in
1917 or thereabouts. There is'nothing to
support the entry in the Record-of-rights
that the defendants were subordinate
tenure-holders under the plaintiffs in
-respect of .these two plots, the entry being
based solely on the fact that defendants
realized carting .commission. The entry
which he made in the record is entirely
inconsistent with his own -finding of
adverse possession for six or seven years
only. Admittedly defendants do not hold
on a grant from appellants. Even assum-
.ing that they have realized a toll fron;

)
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carts since 1917, this also is not neces-
sarily inconsistent with the plaintiffs”
possession. The land has been found to-
be within the latter's grant, and, therefore,
the appellants are ‘entitled to possession:
unless the defendants succeed in estab-
lishing a settlement with themselves.
from the plaintiffs, or that they have:
acquired a title by adverse possession..
They have not set up a title by adverse:
possession and do not claim under a
settlement from the plaintiffs, There is
no reliable evidence that the defendants.
realized carting commission prior to-
1917. The plaintiffs’ suit was brought
within twelve years of this, so that, in:
view of the finding as to their title, they
are entitled to recover possession.

In the result, therefore, I would grant
the plaintiffs a declaration that the east-
ern and south-eastern boundaries of their
grant are as shown in the map (Ex. 4-b);.
made by Upendra Mochon Das Gupta of
possession of plots 306, 341, 342 and 358
fall within the plaintiffis’ lease, a decree
for recovery according to which. plots
306, 341, 342, 357 and 358 and an injunc~
tion prohibiting the defendants from:
entering upon the plaintiffs’ leasehold:
land except plot 357 of the cadastral
survey map (in respect of which the:
plaintiffs have failed to prove they were:
in possession within twelve years of suit
and in respect of which the appeal is.
therefore dismissed). )

The plaintiffs will be entitled to half’
their costs in both Courts. The decree-
should take note of the extra Court-fees:
realized on the plaint and memorandum:
of appeal. ‘

Macpherson, J.—1 agree.

Order accordingly.

A.L.R. 1934 Pat. 384
Appellate :

Rowland, J.
DHARICHEAN SINGH ’
and other s Appellants
versus.
MAHABIR SINGH

and ofhers .. Respondents.
(i) Registration Act (XV1 of 1908),

Ss, 17 & 49—unregistered - agreement to.

’

CivfI,.
- No. 1244 of 1931. (Decided on 27-7-33)..
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give Mukarari lease—not admissible to
prove the cootract in a suit for specific
performance.

An unregistered document by which the
defendant agreed to give a mukarari lease of
immovable property is inadmissible in evidence
to prove the agreement sought to be specifically
enforced in a suit for specific performance of
the agreement.

A document hit by S. 17 of the Registration
Act could not be used except in accordance with
S. 77 of the Registration Act to support a suit
for specific performance. Case Law Reviewed
: ﬁt\ [P. 40,Cs. 1 & 2.]

(i) Transfer of Property Amending Act
{XXI1 of 1929), 8 10(3) (b)& S. 15-no retro-
spective operation—suit commenced be-
fore the Amending Act—Amending Act
does not govern the case.

When a suit was commenced before the
Amending Act XXI of 1929, it is not governed
by the Amending Act and consequently the
doctrine of part performance did no: apply to
the case. Section 15 expressly saves such pro-
ceedings, {P. 43, C. 1.]

Second Appeal against a ‘decision of
Subordinate Judge of Chaypra.

Appellants :—by P. Dayal, B. P. Sinha
- and Sambhu Barmeshwar Prasad.
.+ Respondents :——by S. M. Mullick and
Hareshwar Prasad Sinha.

JUDGMENT."

This is an appeal by the plaintiffs
Nos. 1, 2 and 3 who had sued for specific
performance of a confract into which
it is said defendant No. 6 had entered
with these plaintiffis to give them
a mukarrari lease of R cuttahs, 6 dhurs
of land. This land was part of an area
of 16 cuttahs, 7 dhurs which "was the
gite of a marke$ in village Musehari. The
landlords of the villags were Shamnarain
Singh and Basudeo Prasad Singh who
each held 8 annas and on partition
betweon them in 1916 Basudeo Prasad
Singh became exclusively entitled to 8
cuttahs, 1 dhur and Shamuarain to 8
outtahs, 6 dhurs of the market land. The
share of Basudeo Prasad including 8
euttahs, 1 dhur of the bazar land was.
purchased by the plaintiffs on 21st May
1926. The share of Shamnarain Singh
including the 8 cuttahs, 6 dhurs of the
bazar tand was bought at an auction sale
by defendant No. 6 Rambhawan Singh.
The above facts are common’
ground. The  plaintiffs
alleged that Rambhawan in December,
1927 entered into negotiations with the
plaintiffs and agreed to give them mukar-.
rari of these 8 cuitahs, 6 dhursona salami

Facts.

of Rs. 200, and a nominal rent of four
annas & year; that this was  agreed
between the parties on 2lst December,’
1927 and that a document embodying the
agreement was executed on 22nd Decem-
ber, 1927. It is for specific performance
of thisagreement that the suit was brought
It is said that defendant No. 6 was at the
time in need of monsy as. cerfain property
of his was being put up for sale in
execution of 'a deecree, the date fixed
being 22nd December, 1927, Defendant
No. 6 at or about the same time was .
negotiating with Harbans Singh defen-
dant No 5 to raise money by a usufrue-
tuary mortgage of his 8 annas share .
in the village. On 22nd December, 1927,
stamp papers were bought by defendant
No. 6 of which one bearing a stamp

‘of Rs. 20, wag destined for the usufrue- .

tuary mortgage in favour -of defendant
No. 5 and the other bore a stamp of
Rs. 2-8-0; and it was the plaintiff’s
case that this was intended for the
execution of the mukarrari lease in their
favour. The plaintiffs alleged payment
on 22nd December, 1927, of the entire
nazarana of Rs. 200 which it is said was
utilised in satisfying the decree against
Rambhawan and saving his property
from being sold. Rambbawan on that
same day executed a mukarrari deed and
affixed his thumb impression and made
it over to the .plaintiifs but by one pre-
text or another put off registering it.
Thereaftor it is said that defendant Nc¢. &
brought defendant No. 6 into collusion
with himself and on 15th February, 1928
procured defendant No. 6 to execute =z
mukarrari deed on a salamt of Rs. 800, in
favour of delendants Nos. 1 and 4 of
whom according to the plaintiffs, defen-
dant No. 1 was a servant of defendants
Nos. 5 and 6. A stamp valued at Rs. 9
for this document was bought on 15th
February, 1928, and the document execu-
ted on that same day. Thé =zarpeshgi
in favour of defendant No. 5 was execu-
ted on the 926th February and both
documents were registered on the 27th
February, 1928. It is alleged that so
far as the mukarrari was concerned, the
transaction was done collusively with
knowledge of the plaintiffs’ prior contract
and with the intention of defrauding the
plaintiffs. The suit was instituted on the
20th December, 1928. Defendant No. 6
did not contest the suit ; defendant No. 5
denied all the allegations regarding the

RS P
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“¢ontract and defendants Nos.1 and 4
"took a similar position. The suit was
decreed by the Muusif but this decision
" was reversed and the suit dismissed by
"the Subordinate Judge. The Munsif had
held that the document dated the 22nd
“December 1927, propounded by the plain-
tiffs was not admissible in evidence but
that by oral evidence and in the light of
the ecircumstances the plaintiffs had
proved the contract alleged by them.
Therefore he gave the plaintiffs & decree.
* The Subordinate Judge agreed with the
view of the Munsif that the mukarrari
deed of the plaintiffs being unregistered
was inadmissible in evidence. He exam-
ned the rest of the evidence propounded
by.the plaintiffs and the circumstances
of thecase and held the story of the
plaintiffs to be improbable and the evi-
dence in support of it unsatisfactory. .

It is contended and the contention
is irresistible that if the Subordinate
-Judge had admitted in evidencs this
document, there is possibility amounéing
to probability that his decision on the
merits might have been otherwise ; and
it is therefore of importance to. consider
whether he was right in refusing to admif
the document as evidence.

In Uma Jha v. Chetu Mandar (1) a
Division Bench of this Court gave a
decree for specific performance of a con-
tract of sale admitting in evideuce an
unregistered document expressed to be a
sale deed. The suit was instituted fora
direction to the defendants to register the
kebala but the decree was given for the
execution and vegistration of a fresh
document within three months from the
date of the order. Das, J. observes:

** T know of no authority which decides that an
agreement for sale has to be registered under
the Registration Act. The true view is that
‘although a kebala which had not been registered
is inoperative as a kebala, yet itis admissible in

, evidence id a suit to enforce specific perform-
ance of the contract which must be deemed to
have preceded the execution of the kebala."

This decision follows Surendra Nath

. Nag Choudhury vs. Gopal
ca;‘f;’fv‘ﬁ;e?f Chunder Ghosh' (2) where
Mookherji, J. accepted the

‘ferzed to. .
argument presented to him
that o

(1) 7P.L. T, 730: A.L R, 1925 Pat.89: 95
I, C. 187. : .

© (2) 12C. L. ]. 464: 8 1. C, 794.

\

A.L.R. 193%

*‘ the mere execution of a lease by the defend~

ants did not convert the executory contract into
an executed contract; that the agreement
‘between the parties was that the defendants
would execute in favour of the plaintiff a lease
and register it so as to make it an instrument
operative in law and that the mere execution of
the documenct which was never registered by
reason of the default of the defendants was not
.complete performance of the contract,”

-»If T understand correctly the reason-
ing of these decisions, it would sesm
to have been held that wherd parties
enter into a contract for a transfer of
immoveable property, and a deed is
executed, oven then until the contract
is fulfiled by registering the deed it
does not require registration and the
unregistered deed can be proved. It
would seem to follow that the require-
ment of law that certain dealings with
“land must be registered and failing that,
they will be void is- entirely nugatory
because such dealings so long as they
remain unregistered are not to be con-

sidered complete so as to come within

the bar of the statute and onece registered
they are relieved from it "as having
fulfilled the requirement of the law.
The penalty attaching to non-fulfilment
of the law's demand for registration
would in this view never attach to any
-document whatever so as to preclude
its being used to prove a contract em-
bodied in it. Thig is a surprising pro-
position. But in Swrendra. Nath Nag
‘Choudhury’s case (2) a number of sutho-
rities are collected in support of such a
view of the law The Judges of the
Calcutta High Court, howsver, were not
unanimous as .will be seen by relerring
0 Sanjib Chandra -Sanyal v. Santosh

Kumar Lahiri (3). This was a suif

for specific performance and the con-
tract had been reduced into a written
instrument dated 15th January,- 1917
which however was unregistered. It
purported to be a leage for five years.
Rankin, J., held that the unregistered
document was inadmissible in evidence
for the purpose of proving the agreement
sought to be specifically enforced and that

apart from the said document, it was not -

.open to the Court fo fird any prior or
independent oral agreement. Rankin, J.
saw no escape from the plain words of
8. 17 (1) and S. 49 of the Registration
Acet. And in the Patna High Court there

- ig authority in Maharani Janki Kuer v.
" (3) 49-Cal. 507:26 C., W. N, 329:691. C. 877.

Brij Bhikhan Ojha (4) for a similar view,

"A lease from year to year or. for any
‘term exceeding a year if reduced to

to writing requires registration under
S. 17 of the Registration Act and if un-
registered cannot be used in evidence
under S. 49 of the same Act to prove
any transaction affecting the pro-

perty. The document being excluded,

8. 91 of the Evidence+ Act would come
into operation so as to preclude oral and
other evidence of its terms from being
given. Iun that particular case the party
propounding the unregistered ‘lease was
in fact in possession and the lease was
permitted to be used for a collateral
purpose, that is to say, for explaining
the nature of his possession. It was
only to this limited extent and for this
limited purpose that the document was
admitted. The authorities in India
were thus conflicking, when the Privy
Council decision in Dayal Singh v.
Indar Singh (5) was pronounced. The
document in question wag ‘an agreement
for the sale of certain immoveable pro-
perty embodying an acknowledgment of
receipt of a part of the consideration
money. Now it has been explained in
the concluding sentence of 8. 54 of the
Tranfer of Property Act that a contract
for sale of immoveable property does nof
of itgelf create any interest in or charge
on such.property and the Courts in India
had~for a long time been agreed in recog-
nising unregistered documents embodying
contracts for sale of immoveable property
as being documents not of themselves
creating any interest in or charge on
such property but merely documents entit-
ling the holder within the meaning of
S. 17 (2) part (V) to obtain another
document which will when executed
create or declare efec., a right and title in
land. The Courts had treated such docu-
ments as admissible even in cases where
ab the time of execubion of the document

earnest money had been paid and was:

acknowledged in the dccument itself.
Unfortunately it escaped notice that
8. 55 (6) of the Tranfer of Property Act
gives the transferee a right to a charge
on the property for his earnest money

-and the Privy Council holding that to

this extent the agreement to sell created
(4) 3Pat. 349:5P. L. T. 541: A.I, R, 1924
Pat, 641 : 79 1, C, 26.

(5)531. A, 214:7P. L. T, 661: A.' 1. R, 1926
P.C.94:981, C. 508. :
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an interest in immoveable properby
found that sneh a document needed to be
registered and for want of registration
was inadmigsible in evidence. The resulf
of this decision was that in 1927 the
Legislature took action by amending the

Indian Registration Act so as to add an
‘explanation to Sub-sec. 2 of S. 17,’'whera

by acontract forsale of immoveable pro-
perty is not to be deemed to require
registration merely because it acknowled-
ges receipt of part or all of the purchase
nmoney. :

‘Within about & year after this amend-
ment, came the decision in Skinner v.
Skinner (6). The document before their
Lordships contained .words expressed
to be an absolute conveyance and con-
fained also a promise to execute a
registered document, if required. The
suit was for specific performance of the
agresment of sale and for possession of
the property, and the principal issue
in the case was whether the document
was admissible in evidence, The Board
formulated two questions, first, whether
the documont comes within the provi-
gions of 8. 17 of the Indian Registration
Act and so required registration, and
gecondly, whether if registration was
pecessary it could form the basis of a
suit for specific performance, notwith-
standing the provision of 8. 49. On the
first question, their Lordships held that -

the document was a sale deed requiring

registration.

In dealing with the second point, they
held that a document hib
Ss. 17, 49 1o G 17 and 49 could nob
of the Regis- id P -
tration Act,  be used as evidence of a con
tract to sell, or as the basis -
of a suit for specific perfqrmance. 'I.‘h}s
I think is the essential point that their
Lordsghips intended to lay Qown. They
cited with approval Samzb' Chandra
Sanyal’s case- (3) where Rankin, J. had
gaid : ‘
" «1f T admit the document at all, i-t seems to
me that I would be receiving it as evidence of a
transaction affecting the property. If upon its
true construction, it is meant to'take effect
as a present demise, I cannot treat it as some-
thing' else or as evidence of a tra.nsac’:,txon
different in nature and so avoid the statute.

At ‘any rate, this much their Lord-

.ships did lay down and it is sufficient

(6) 56 1. A.363: 11 P. L. T. 1: A L R. 1929
P.C,269;119 1. C, 633, . : ,
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authority for me tosay thatin the case
before me the document, is.within the
mischief of Ss. 17 and 4Y and cannot be
used as evidence of an agreement to sell
or as a foundation of a suitfor specxﬁc
performance.

A passage in their Lordship’s Judgmant
has been much discussed and I think
misunderstood, where it is said :

""An agreement for the sale of immoveable
property is a transaction ‘' affecting ’ the pro-
perty within the meaning of the statute inas-
much as, if carried out, it will bring about a
change of ownership.”

N

I belive their Lordships merely inten-

ded to re-state as a general proposxtlon
the principle which was applied in a
particular case by Rankin, J. They
cannot have meant to oblitera.te the
distinction he had drawn between ‘' a
present demise . and ‘‘ a transaction
different in nature.”

It has however been supposed by many
that their Lordships have laid down
that an agresment for sale itself is hit by
Ss. 17 and 49. It seems to be an amazing
suggestion that their Lordships could
conceivably ignore both 8. 54 of the
Transfer of Plopelty Act and the explana-
tion added in 1927 to 8. 17 of the Regis-
tration Aet; and can only have been
entertained by those who had not stndied
Bamling Parvatayya vs. Bhagvant Sam-
bhuappa (7) which their Lordships cite
with approval. There the Bombay High
Court held that the document before
them was not a deed of sale but an
agreement 6o sell; that it was pot hit
by Ss. 17 and 49, and that it could be used
as the basis of a suit for specific perfor-
mance and as evidence of the agreement
to sell ; and this notwithstanding that it
conbmned a recital of receipt of the consi-
deration money.

The confusion, I think, arxqes from
failure to realise that fhe word aﬁ'ecbmg
in 849 is not one of the words used in
8. 17 to describe documents that ought
to be 1eglstered If the difference in
language is remembered there need not
I think be any real difficulty. In M adi-
raju J agan’nadha Rao v Somu La,kshnw-
narayanae (8) it ig said :

(7) 50 Bom 334:28 Bom. L. R. 591: A, LR,
1926 Bom., 375: 96 1. C, 334

(8) 58 M. L. ]. 688: 31LW817 A LR,
1930 Mad. 683: 125 1. C. 549
o
S

ALR. 1933

I donot think that....... «ees.€VETYy agreement
for sale of immoveable property should be-
treated after the decision of the Privy Council,
to be an agreement affecting immovable property
within the meaning of S, 19.”

If the learned Judge instead of usiﬁg
the words * agreement affecting immov-
able property ’* had said “ agreement hif:

by Ss. 17 and 49 ” or bad said * docu- .
' mer't ereating any title in immovable

property ' he would have I think expres-
sed accurately their Lordships’ ~inten-
tion. In other decisions it may have
been thought that their Lordships went
further ; but it does not seem to have
been doubted that at- any rate their
Lordships held this much that a dogu-
ment hit by 8. 17 could not be used
excopt in accordance with 8. 77 of the
Registration Aect to support a suib
for specific performance. That was what
was decided in K. Satyanarayana V.
Y. China Venkatarao (9).

Between the years 1927 and 1929 a
Special Committee of the Indian Legis-
lature was engaged in examining pro-
posed amendments to the Transfer of
Property Act and other connected Acts
bearing on the same subject.
connection the Committee had before it
a proposal to amend S. 49 of the Regis-
tration Act and the Speclal Commlttee

-reported — :
“We propose that Ss. 48 and 49 should be

amended ‘to empower Courts to admit un-
registered documents in evidence in giving
effect to the doctrine of part peformance’

(Gazette of India, dated the 20th
August, 1927, Part V, page 103). The
Select Committee’s report on this section
(Gazette of India, dated 9th March; 1929,
Part V, page 42) is in identical terms. In
the notes on clauses, it is said :

‘ Section 49 enacts that a document which is.

required to-bs registered, and is not registered,
cannot be .received in evidence. It has been:

held by the Judicial Committee that such decu- .

ments, although not admissible for the purpose
of proving the transaction purported to have
been effected by them, areadmissible in evidence
for collateral purposes, such as for ascertaining-
the nature of possessxon—43 Mad. 244 (P. C.).
In giving effect to the doctrine of part perform-
ance when transactions are not complete owing
to the omission of registration, it is necessary
that Courts should be empowered to admit
them in evidence for the purpose of proving
party performance. A provnso has accordmgly
been added to the section.”

(9) 49 Mad. 302: 50 M. L. J.674: A.L R,
1926 Mad. 530. .

. Patna

 before it came into force.

In this.

(Gazette of India, dated 9th March,
1929, Part V, page 75),

These extracts do mot read as if the
Committee regarded themselves as mak-
ing any sweeping change in the law ; but
the proviso which was enacted by S. 10
(8) (&) of Act XXI of 1929 rups thus:

* Provided that an unregistered document
affecting immoveable property and required by
this Act or the Transfer of Property Act 1882,
to be registered may be received as evidence
of a contract in a suit for specific performance
under Chapter I of the Specific Relief Act,
1877, or as evidence of part performance of a
contract for the purposes of S. 53-A of-
the Transfer of Property Act, 1882, or as evi-
dence of any collateral transaction not requirede
to be effected by registered instrument.”

If the present case had had to be deter-
mined on a reading of the
law as so amended, it could
be argued that the disputed
document would have had to
be admitted in evidence.
But the amendment cannot assist the
plaintiff whose suit was commenced
Such proceed-
ings are expressly saved by S.15. For’
the reasons above given, I have no doubt
that the Subordinate Judge was right
in treating the document as inoperative
and inadmissible in evidence. He went
on to discuss the other evidence and held
that the plaintiffs had not suceeded in
proving the fact of any such agreement
having taken place. In the courseof the
discussion of the evidence he refers to
certain discrapancies in the oral evidence;

Scope of the
Amending
Act of 1929.

.and in the memorandum of appeal it is

pointed out that "in some respects the
references to the evidence are inaccurate.
The decision, however, was based on the
facts and circumstances in general and
I do not think that the inaccuracies
pointed out have made any difference to
the decision of the case. The circums-
tances and probabilities were very strong-
1y against the plaintiffs, particularly the
fact that the stamp paper used for the
plaintiffs’ agreement was bought by
defendant No. 6 on the same occasion on
which he bought the stamp for usufructu-
ary mortgage in favour of defendant No. 5,
for which an explanation has been given
by the defendants which the Subordinate
Judge has acecepted ; and the faet that the
plaintiffs took no steps to_get+— ‘ocu-
ment compulsorily registere.

bring their suit till 364 da.yb

alleged agteement
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The result is that the appeal is dis-
missed with costs.

Appeal dismisséd .
A.L. R. 1934 Pat. 43. ,
Appellate . ) Civil..
No. 309 of 1932.  (Decided on 12-7-33.}

Wort, A, C. J. and Kulwant Sahay, J.
LLAKHI PRASAD SINGHANIA

and another Appellants-
versus
UGRAMOHAN MISRA and
others Respondents .

{i) Provincial Insolvency Ret {Y of 1920),
8. 6, Cl. (g9)—act of insolvency—notice of
suspensxon of payment—acts which constitute.
suspension explained.

The principles to'be borne in mind in commg
to the conclusionas to whether a\debtor has
committed an act of insolvency by expressiag
his inability to pay debts, are:—

1. A meré statement by a debtor that he is
unable to pay his debts, however insolvent he
may be, is not necessa.rxly a notice within the
meaning of the Act that he is suspending or
about to suspend payment.

2. The second principle is that one has to-
ascertain what the words used by the debtor
would reasonably and ordinarily mean to the
mind of a creditor.

3. The third is that in construing the state-

"ment of the debtor it has to be seen whether he:

bas clearly indicated that not only he isnot
going to pay a particular creditor but tkat he:
intends to deal with his creditors collectxvely
Although no written notice of such suspension:

is necessary, yet it must be in a sense formal and: .

must not merely bz the result of a casual con-
versation.

Where, therefore. the debtors offered such
cash as was in their possession and security for
the remainder of the debt, Held, that the state-

“ ment cannot be construed as a notice of suspen-

!

sion at all under Cl. (¢) of S. 6 of the Provincial
Insolvency Act. There must be a clear indication’
of intention to decline to pay any one creditor,but
to treat with the creditors collectively. (1831)
A. C, 316: (1906; A. C. 442 referred to. .

[P. 45 C. 1.& P. 46, C. 1. }

(ii) Provincial Insolvyency Act—promsmns,
similar to English Bankruptcy—authorcities
decided under Enghsh law applisable to India.

The Provincial Insolvency Act is the same as.
the Bankruptey Act of England and the autho-
rities which have been decided from time to time
in England are necessarily authorities for India
also. {P. 44, C. 2.

Appeal against the decxsxon of the Addi-
tional District Judge of Bhagalpur.

Appellants :—by S. M. Mulhck, S. N.

Bose, and K. P, Sukul.
Respondents.:—by K. N. Lal

-

P U
A A
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made statements which were -
opposgd ta that statement ore :dui?:sgieolg
to whl.ch I nave just been referring. Some
of their witnesses went go far asc.to say
that bhq appellants had stated that they
Were golng to suspend payment, There
18 soms difference or some conflich in the
ev;deuce as to exactly when they were
going to suspend payment as there is also
some conflict ag to the exact words which
vi'nelile used. 1But; this is a matter as I
shall present oint
T o JUng.p out for the learned
To sum up that part of the case, it is
clear as I have said that the admission
alone is insufficient. The learned Judge
has expressed no view as to the value
. of the evidence given by the respondents
He has rélied solely upon the admission
pf the appellants. That being so- and
16 also being a fact that the learned
-Judge has not. considered the quesbion
‘©of whether the other get of ingol-
vency was committed or not, it becomes
necessary for the learned Judge to
come to a conclusion on that question
Had the evidence been' such thas Wé
. -eould have come to the conclusion that
‘the alleged suspension of vayment could
not have been made out, that part of the
-case would have been finally disposed of
b_y this Court. Bt having regard to the
circumstances to which I have referred in
some detail, it becomes necessary whilss
sending the case back for the learned
-Judge to determine the question of
;whebher fshfa other act of insoivency had
been committed for him also to determine
- the question of whether the appellants
“had given notice of suspension. For that
purpose he mugt not only take into con-
-sideration the so-called admission of the
-appellants but also the evidence of the.
respondents and come to g finding of fact
-accordingly. The appellants will be entit-
led to adduce such evidence as they were
about to adduce when it appears that they
were stopped by the learned Distriet
Judge. Asfarascan be seen from the
record the respondents adduced the whole
-of the evidence -which they thought
-Decessary in the circumstances and if in
fact they closed their case, as the order-
- sheet Seoms o show, then they will not
,kle entitled to adduce further evidence in
: tn;e case, 'J.l'o repeat myself the appellants
will be entitled to adduce evidence as to
“the alleged act of insolvency based on the
~alleged fraudulent conveyance; also gn

NARBADESHWAR PRASAD NARAIN SiNem ALR. 193%

the.q'uestion of whether they are in a
posmon. to pay their creditors or not
That being so the case will g0 hack to the
lez}med Judge to be heard and deter-
ml_neq according to law. The order of
ad]ydxcation will be set  aside and neces-
sarily the vesting ordec will go with it
The costs of thig appeal will abide bh(;
re§ult§ of the hearing before the learned
‘Dlstrxct Judgs. .Let the records be senf
 'down at onece,

Kulwant Sahay, J.—I agtee.‘

Case remanded,

———

A. L R. 1934 Pat. 46.
Appellate Civil
No. 1851 of 1931. (Decided on 25-8-33.)

‘ Dhavle, J.
BHUP PaANDAY

dppellant
versus
NARBADESHWAR PRASAD
NARAIN SiNgH Respondent.

) Givil P, G. (¥ of 1903), 8.2 (2)
. 8.2 (&0, u,
r23&90. 43, r.1, Ol (vi—order of remand

not on a preliminar oinf —
amounts to a decree. . ¥ polnt . whether

No appeal lies from an orderb
¢ of remand when
the judgment of the Court of first instance is not
based on a preliminary point, .

So far as Patna High Court is concer: iti

_ cerned,
setiled that an order of remand cannot bee tr::al:
ed as a decree merely because it sets aside the
decree of the trial Court, 7 P.L.T.535:6 Pat
380 followed, [P.47, Cl 2]

(i) Givil P, C. (Y of j908), §
finding embedied in opder of r)éma}ldz—n(ozt):

. decree even though it determines rights of

Parties,

A mere findidg embodied in an order
mand even though it is fina] cannot afnoﬁxft 1-t‘i)
a decree. The definition of a decrees under
S. 2._(?)C. P. C., must be taken along with the
provisions of the Code regarding the stage at
which a decree may be prepared. 39 Bom. 339
atp. 246:45Bom, 27:7 M1 A. 283:8 P L, &
9 referred to. [P, 48, C if

(iii) Civil . C. (¥ of 1998), §. 1
. C. ! . 145—
remand nOt. coming under, 0. 41, r.orgsa::‘f,‘
appeal--revision, whethey competent.

Where there is no sti jurisdi
. : question of jurisdiction
involved in the case, no revision lies against an
order of remand not covered by O. 41, r, 23

' [P. 48, C. 2:]

) Appe:a.l against a decision of the Addj-

blopal Subordinate J udge Chapra.
Appellant : —by Rai T. M. Sahay.
Respondent -—G. P, Singh,

.
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JUDGMENT., .

This is an appeal from an order of
remand. . The suit was for redemption of
.a zerpeshgi mortgage. The plaintiff’s case
wag that the mortgageec had been more
than repaid the entire mortgage debt by
reason of the faect that notwithstanding
the stipulation in the mortgage bond
requiring the mortgagee to pay, the:
plaintiff himself had to pay the Govern-
ment revenue and:- cesses on . the
mortgaged property on account of
the failure of the mortgagee to do so.
It appears that the shares mortgaged
formed parts of two separate accounts
both numbered 4 in Tauzi Nosz. 73 and
249, and the plaintiff produced certain
challans showing payment of the Govern-
ment revenue and cesses for these
‘geparate accounts. The defendant on his
part produced certain challans showing
payment by him; but some of the challans

- mentioned 3, as the number-of the sepa-

rate accounts. The mortgage bond itself
did not give the number of the separate
accounts. The trial Court accepted
the challans produced by the defendant as
proof of the fact that he had all along
paid the Government revenue and cesses
ag sbipulated in the mortgage bond and
accordingly passed a preliminary decree
declaring that the mortgage money
Rs. 787-8-0 was due from the piaintiff to
the defendant and that if the plaintiff
paid it info Court within two months,
the detendant shall deliver up all docu-
ments in his possession, ete. ’

On appeal the Additional Subordinate :

Judge held that there was no reason why
the payment on account of the separate
accounts No. 3 should be credited in
favour of the mortgagee ; and he consi-
dered that the mortgage should be allow-
ed an opportunity of filing copies of some
challans relating to separate accounts No.4
before the final account was made, as it
was representad that the - defendant had
lostsoms of the challans. Hoe, therefore,
set aside the preliminary decree passed
by the trial Court and remanded the case
to the Munsif .

 for giving an opportunity to the respondent
for filing copies of the alleged lost challans, if
any, and' then to make an account on the princi-
ple pointed out ‘above and pass a decree-accor-
dingly.” :

The mortgagee defendant appeals.

It bas been urged on behalf of the

plaintiff-respondent that the appeal is

incompetent, There'is no dispute that
the order of remand passed by the lower
appellate: Court does not come within
0. 41, r, 23 which does not apply to cases
where the trial Court has disposed of the
whole suit. There is also no dispute
that the only order of remand from which
an appeal js provided by the Code is an
order passed under O. 41, r. 23 see O. 43,

r. 1 (#). Tt has, however,. been urged '

on behalf of the appellant that the
order of the lower Court amounts to a
decree, inasmuch as, it sets aside the
preliminary decree passed by the trial
Court. There are some reported deci-
gions where such a confention has heen
accepted. But it is settled in this
Court that sn order of remand cannot

- be treated as a decree merely because

it sets aside the decree of the trial
Court—see Parmanand Kumar v. Bhon
Lohar (1)° and Chaudhary Chundrika
Prasad Singh v. Mithw Ra: (2). The,

-learned Advocate for the appellant has

also urged that the order of the lower
Appellate Court is a decree within the
definition and explanation given ip

S. 2 (2) of the C. P. C. A decree is defined -

as the formal expression of an adjudica-
tion which, so far as regards the Conrt

. expressing it, conclusively determines the

rights of the parties with regard to all or

_any of the mafttersin controversy in the

suit, and is preliminary, when further

proceedings have to be taken before the .

suit can be completely disposed of. The
contention of the appellant is that the
lower Court has conclusively determined
that the appellant is not to have any
credit for the sums paid in by himin
-respect of the separate accounts No, 8.
The definition of & decree is undoub-
tedly couched in very wide terms, but
it i8 now settled law that not every
finding will amount to a decree even
though if may conclusively deftermine

the righis of the parties with regard to

some of the matters.in controversy in
the suit. As has been.pointed out in such
decisions as Cahnmalswami v. Ganga-

dharappa (3) and Dattatraya Purshottam.

v. Radhabai (4) the definition in 8. 2 of

(1) 7P. L. T. 535 : A. L R. 1926 Pat. 457 : 97

1. C. 105. .
(2) 6 Pat. 380: A. 1. R: 1927 Pat. 296: 163

I C. 722.

(3) 39 Bom. 336 : 16 Bom. L. R.95¢: 26~ ™

LC.85. S e
(4) 45 Bom,'627 : 23 Bom, L. R. 92 60
885, -

to
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the C.P.C. must be taken-along with
the provisions of the Code regarding
the stage at which a decres may be
prepared.. To hold otherwise would
mean  that an appeal may be heard
piece-meal, and that is as undesirable
ag it seems to be opposed to the scheme
of the Code as a whole—see Maharaja
Maheshur Singh v. The Bengal Government
(5) and Jawahir Lal v. Fateh Mahton
(6). In the case of redemption suits

there is specific provision in O, 34 r. 7"

requiring the Court to pass a preliminary
decree on defined lines; the decree is
. either to order that an account be taken
or to declare the amount due, and to
direct what is to happen if the plaintiff
does or does not pay. A comparison of
this rule with O. 20 r. 17 makes it clear
that directions by the Court with regard
to the mods in which the accountis to be
taken or vouched will not at leastin
redemption suits amount to preliminary
decrees. In Raja Peary Mohan Mookerjee
v. Manohar Mookerjee (7) directions re-
garding the period of account and the
method of accounting were taken to
amount to a preliminary decrce, but the
snit was nof based on a mortgage. In
our own Court, Ross, J. held in Balaram
Manihi v. Jagannath Manjhi (8) that an
order of remand directing a partition
according to certain principles laid
down by the Court of first appeal was
not appealable. The lcwer appellate
_Court in the present instance did no$,
in my opinion, even purport to give
formal expression to an adjudication which
conclusively determined the substautive
remedial rights” of the parties see Muni-
cipal Committee of Nastk v. The Collector
of Nasik (9) already referred to. On the
contrary, it set aside the decree of the
Munsif and remanded the case to him
for taking an account on the principle
laid down and to pass a decree accord-
ingly. This lagt decree when passed by
the trial court will be the .preliminary
decree in the suit as providedin O. 34,r, 7.

. The contention of the respondent must,
therefore, be accepted. I hold that no

() 7 M. 1. A. 283. ‘
(6)8P.L.T.9: 971.C. 1. -
37(37) 27C. W.N.980: 38 C. L. ]. 255: 74 L. C.
- (8) 92 1. C. 684: A. I R, 1925. Pat. 760.
() 39 Bom. 422 : 17 Bom. L. R. 324 ; 28 I: C.
589, : - R

b

NS ' . -

appeal lies. There is no question of
treat.;ing the memorandum of appeal as an
apgllcation in revision, because an appli-
cation in revision was made by defendant
and dismissed by Secroope, J., see Dhup
Pandey v. Narbdeshwar Prasad Narayan

Singh (Civil Revision No. 362 of 1931 .

disposed of on the 10th, July.1931) to
«whieh the learned Advoeate for the
appellant has quite properly drawn my

attention. It is also clear that there ig

no question of jurisdietion involved in
the case at this stage see Permanand
Kumar v. Bhon Lohar (1) already refer-
red to. )

'The Appeal is accordingly dismissed as

incompetent. The respondent is entitled

to his costs. : .
: Appeal dismissed.
A. L R. 1934 Patna 48.
Appellate : ’ Civil.
No. 291 of 1930. {(Decided on 8-8-33.}
Macpherson and Agarwala, JJ.

JUGESWAR PRrasaD - .. Appellant
' versus.
RAMDHARI MAHTO and

others ... Respondents.

Bengal Land Revenue Sales Act (XI of 1859),
Proviso to § 37—Bengal Tenancy Act (VII{ of
1885_), §. 35, 30 (b)—enhancement of rent at
the instance of auction-purchaser of Talug—
previous engagement with the defauiting pro-
prietor for fixty of rent—how far valid.

‘Where the proprietor of a” Taluka granted a
domat patta in 1912 to a Kaimi occupancy
raiyat, tl‘le meaning of which was that the rent of
the holding was fixed and not subject to dimi-
nuition or enhancement and in 1914 the estate

. was sold under the Revenue sales Act for default

of payment of arrears of revenue and
by the plaintiff. . Pquhase(-i )

Held, that (1) the doami Patta of 1912 being
an engagement subsequent to the permanent
settlement is not binding on the purchaser and
he is entitled to enhancement of the rent under
the provisions of thelaw for the time beimg in
{orce, t.e., under S. 30 (b) of the Bengal Tenancy
Act,

(2) Having regard to the fact thatthe doams
patia of 1901 (which was an enhancement;)w':’a.l;
submitted to by the raiyat inreturn for consi-
deration and that consideration having failed
S.35 ofthe Bengal Tenancy Act also would come
into play, {.e., a fair and equitable rent taking all
circumstances into consideration besides the.
rise in the price of food crops would have to be-
fixed, Case law reviewed and discussed. .

Appeal against a decision of Subordi-
nate Judge of Patna, .

" -Appellant :—by B. C. Sinha.” - .- - |

ALR. 1934

- - L} : -~

Peshawar Huxum CHAND v. LorixDA RaMm GELA Ram . 5

Appellant :—by Mir Ahmed Khan,
Respondent :—by Jai Krishen,

ORDER OF REFERENCE.

' After sale of attached property judg-
ment-debtor preferred objection that the
decree was void and could not be execu-
ted. Parties had referred their dispute
to arbitration out of Court. Award was
delivered in pursuance thereof which
effected mortgage of Hukam Chand’s
property consisting of one house and two
shops for Rs. 3,000 to be paid by the
mortgagee Lorindaram; the mortgage
was to be with possession for a period of
ayear and a halfto be counted from
date of the award, i. e. 7th April 1930.
Arrangement as regards repayment of
mortgage money was also laid down
therein and it is this portion of the award
which is in controversy. .

On 7th April application for filing the
award was presented in Court ; parties’
statements were recorded wherein they
-accepted the terms of award and on 8th
April the award was filed and decree
Ywas passed in accordance with it which
was worded as follows : ‘

«Decree in favour of plaintiff against defen-
dant in accordance with the award of the arbi-
trator.”

Lorinda Ram has now taken out exe-
cution of this decree and has prayed for
recovery of his mortgage money with
certain item due for rent by sale of the
mortgaged property. He has been met
with the objection that the award re-
quired registration and being. unregister-
ed, it could not be acted upon; the decree
based upon such an award was without
jurisdiction and therefore a nullity. This
objection has been overruled by the exe-
cution Judge and his order has been up-

held by the learned District Judge. Hence.

this further appeal. By S. 10 of Act XXI
of 1929 which amends Transfer of Pro-

\perty Act the following clause has been

)\ added to S. 17 (1) (d), Registration Act:

“ (c) non-testamentary instrument transferr-
ing or assigning any decree or order of a Court
or any award when such decree or order or
award purports or operates to create, declare ..
any right, title or interest . . of the value
of one hundred rupees or upward to orinim-
movable property.”

. There is no doubt that if Act XXI of
1929 appliés to this Province, the present
award does come within the provisions of

E]

S. 10 and it does require registration.
The question then arises whether it is in-
corporated in the decree and as such the
objection as to registration evaporates:
S. 17 (2) (vi).

To sum up, the following questions re-
quire an answer in this case: 1. Does
the decree entitle Lorinda. Ram to re-
cover mortgage money and rent due by
execution or does it (and the award
which it follows) merely declare a mort-
gage ; 2. Does Act XXI of 1929 extend to
this Province, and if not is the amend-
ment. of Registration- Act effected there-
by in force wherever the latter Act isin
force? 3. Do the terms of the decree
incorporate the whole of the award and
therefore as award is now part of the
decree, question of ‘registration does not
arise. :

These are important questions and I
would like them to be decided by Bench
and accordingly refer it there.

JUDGMENT.

- Saaduddin, A. J. C.—The facts of
this case are given in the referring order
dated 9th June 1933 and need not b
repeated. : o

It is urged by appellant and not dis-
puted by respondent that the terms of
the decree do include -and [ ~“erate
by necessary implication the ~awara of
the arbitrator.. The objection as to re-
gistration therefore does not hold good
and the simple question for adjudication
is : whether this decreeis an executable
decree or merely declaratory that the
property is held by the decree-holder in
mortgage for a sum of Rs, 3,000 on the
terms and conditions laid down in the
award. We'think that the present case
is covered by the authority of a ruling of
the Lahore High Court reported as Banu
Mal v. Paras Ram (1). There the parties
entered into a compromise and a decree
was passed in terms of the compromise;
of course the decree recited the terms of
the compromise, but that, as noted above
does not cause any material difference.
The decree provided that :

«In future defendant No. I shall beliebleto pay
interest on the principal mortgage money from
Manager Sudhi 3rd S, 1980 in accordance with
the terms given in the mortgage deed and this

payment shall be subjett to the terms mention-
ediA the tnortgage deed. In bther words, with

1) 30 P, L. R, 701t A. L R, 1930 Lgh, 1103
120 1. C. 597, -
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regar& to future interest the terms mentioned in
the mortgage deed shall be acted,upon. In de-
fault of payment of any .instalment for.two
years together the plaintiff will be entitled to
take possession of the land.” :

Defendant in that case made a default
in payment of interest and the plaintiff
in execution sought possession under the
térms of the compromise decree. With
reference to - this the learned. Judge
observed :

*The main question in appeal before me has
been the question whether the decree is merely
declaratory or itis directory. The test laid down
in Lalibai v. Valiram Ghanshamdas (2) is whe-
ther there is a direct order against any one or
in favour of any one, or whether the decree
merely declares rights and obligations on the
part of any one. 1n view of this test and con-
sidering the language of the decree andthe
circumstances connected with the caseinclud-
ing the question of suit having been one for
possession, I am of opinion that this paragraph
mustbe taken to have been merely declaratory,
whatever might be.said about first paragraph.”

Precisely the same is the case here, In
this case too the defendant has defaulted
payment and the recovery of.the mort-
gage money is sought by execution of the
decree. Neither the award nor the de-
cree which incorporated it gave any
direction for recovery of the amount by
the plaintiff from the. defendant. It
simply declared that for this amount
certain property of the defendant was

_}o remain in mortgage with the plaintiff

~cor a period of one and a half years.

- There was no immediate order passed
for recovery of the amount, We there-
fore hold that this decree was merely
declaratory of the rights and obligations
of the parties and was not capable of en-
forcement in execution proceedings. On
this view the order passed directing exe-
cution of the decree is ulira vives.

It has been urged before us that as this
is a new objection raised by the judgment-
debtor in this Court for the first time in
argument, it should. not be allowed to be
argued. It isnet a new objection in- the
sense in . that it has been taken for the
first time. It was raised before . the

" execution Judge and was decided by him
in his order dated 21st November 1932.

No doubt it was not mentioned in this-

specific form in the grounds of appeal be-

. fore the lower appellate Court nor was it

entered in the memorandum of appeal in
the Court, but it has not come-as a sur-

2,3 ﬁ T, R.192: 241 C.88),
VI N
™

Lik i

prise to the respondent, and as it
is a question of law apparent on the face
of the record, we do not see how we can
avoid it. . , :

In view of our conclusion on the ques-

tion of the exact effect of the decree, it
is not. necessary for us to go into other
issues raised in the referring order. For
the reasons given above we accept this
appeal and set aside the order of the
executing Judge dated 21st November
1932, Parties to bear their own costs
throughout,

Appé}zl accepted,

A.L.R. 1934 Pesh. 6. . =~
Appellate . Civil.
Nos. 71 & 38 of 33 (Decided on 17-11-33.)
Middleton, J. C:

TikaAvyA Ram KHUSHHAL :
Ram oo oo Appellant

| versus

GuansHAM Das and others. Respondents.

(i) Decree—declaratory—not executable—mer .
insertion of clause that recovery can be made in

future—does not alter its nature,

Where a decree is merely declaratory in
nature and therefore cannot be executed, the
mere insertion of a clause that recovery can in
future be made by execution cannot change its
nature., . '

[P.7, C. 2]

(ii) Practice—new point—not dealt within the

order appealed nor mentioned in the memo of appeal

but raised at the preliminary hearing and noted at’

the time of issue of notice—does mnot take respon-
dent by surprise. ‘ .

When a point raised _in the original objec-
tions was not dealt with in the order undgr,

* appeal and was not mentioned in the written

memorandum of appeal, but was raised atthe
preliminary hearing of the appeal and was
noted at the time when notice was issued to the
respondents, .

Held, that the point did not take the respon-
dent by surprise and that it may be decided by
the appellate Court, where itis a question of
law apparent on the face of the record,

~[P.7,C. 2]

‘Appeal against the judgment of the
Subordinate Judge, Dera Ismail Khan.

- Appéllant~by Kazi Mir Ahmad Khan,

Réspo;‘idqnis, i~-by Diwan-Chand,

Peshawar  Tixava RaM KuusunAL RaM v. GHANSHAM Dag 7

" JUDGMENT.

.- On 7th_May 1930 a decree was granted
in favour of the respondents in terms of
an award of arbitrators which had been
made out of Court, The terms of the
award were copied out on the back of the
decree-sheet. The award stated that the
present appellant owed certain sums to
the respondents and determined the
amount owing upon the date of the
‘award as being Rs. 6,844-13-6 and it
declared that certain property belonging
to the appellant would be considered, as
mortgaged with possession to the res-
pondents, but that the appellant should

continue to occupy that property on pay-

ment of Rs. 42-13-0 per month as rent.
The period of the mortgage was fixed at
two years and it was specifically noted

that - the - rent and also the mortgage-

sum after that period should be realized
by execution. The respondent decree-
holders applied for execution on 2nd
April 1933 and the judgment-debtor
entered various objections, amongst them
being that the decree was declaratory

" and not executable. The objections were

tejected by order of the executing Court
dated 1st June 1933 against which the
judgment-debtor has preferred  the
present appeal, '

The allegation that the decree was
declaratory and incapable of execufion
by reason thereof was not entered in the
grounds of appeal, nor was it dealt with

specifically in the order under appeal,
~but it was raised at -the preliminary
" hearing and has been argued at length

before me. -In connection with this point
the appellant relies upon a judgment of
the Bench of this Court dated 18th July
1933 in Hukamchand v. Lortnda Ram (1).

" In that case execution had been taken
‘out in respect of a decree based onon °

award of a very similar nature. There
too the award determined the amount
due from the judgment-debtor and de-
clared that certain property should be
mortgaged for a specific term. The only
difference between the award now under
consideration is that in it there is the ad-
ditional clause that the rent and
the mortgage sum shall be realizable by
execution, The judgment of this Bench

-of - this Court referred to above after

citing a ruling of the Lahore  High Court

(1) A. L. R. 1934 Pesh. 4.

in Banumal v. Paras Ram (2) proceeded
as follows:

“ In this case too the defendant has defauited
payment and the recovery of the mortgage

“money is sought by execution of the decree.

Neither the award nor the decree which incor-
porated it gave any direction for recovery of the
amount by the plaintiff from the defendant.
Tt simply declared that for this amount certain
property of the defendant was to remain in
mortgage with the plaintiff for a period of
1} years.- There was no immediate order
passed for recovery of.the amount.’’

In view of these features of the decree
the Bench held that it was one merely
declaratory of the rights and obligations
of the parties and “was not capable of
enforcement in execution proceedings. In
every respect these remarks can be
applied to the present decree with the
exception that there was a direction that
the amount could be recovered by exe-
cution. There was however no immediate
order for recovery of any amount. Where
a decree is merely declaratory in nature
and therefore cannot be 'executed, the
mere insertion of a clause that recovery
can in future be made by execution can-’
not change its nature. I therefore find
that in the present case the award and
the decree based upon it weredeclaratory.
By them the amount due from one party

- to the other was determined and in satis-

faction of that amount certain property
was declared to be under mortgage.
Learned counsel for the respondents has
argued that this is a point which should
not -be considered in appeal. It was
raised in the original objections; it was

" not dealt with in the order under appeal;

and was not mentioned in the written
memorandum of appeal. It was how-
ever raised at the preliminary hearing of
the appeal and was ‘noted at the time
notice was issued to the respondents and
has not taken the respondents by sur-
prise. It ismoreover a question of law
apparent on the face of the record and
therefore must be decided by this Court,

In view of my decision on this point
other points raised in appeal need not be
considered, Suffice it to say that the
contention that no notice was served
upon the appellant before the decree was
recorded and the allegation that . counsel
who nominally appeared on his behalf
was not authorized to do so are points
negatived by the normal presumpts "X

(2) 30P. L. R.701: A.I.R. 1930 Lah, g
1201.C. 597, -

|
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that the proceedings of a Court are con-
ducted regularly in accordance with law,
a presumption which has not been rebutt-
ed by any evidence whatsoever, For the
reasons recorded on the main point I

accept the appeal and set aside the order:

of the executing Court dated 1lst June

1933. Parties to bear their own costs:

throughout. :
Appeal accepted.

. A.L.R. 1934 Pesh. 8
Appellate _ Civil,
No. 68/17 of 1933 (Decided on 1-8-33.)
Middleton, J.C. and Saaduddin, A.].C.

TaeE COMMERCIAL CREDIT

CORPORATION, L,

LAHORE Appellants
o versus
BenART LAL and others .. Respondents.

.. Hire-purchase—contract —owner - empowered to
seize and sell property in default of payment of
instalments —sale of car to third party under the
default covenant—property in possession of Police at
time of sale—delivery by Police to hirer—seizure by
surety who paid instalments defaulted—attachments
—sale by Court in execution of decree agamst hirer
—purchaser from owner, rights of, against execution
purchaser—cause of action bad for recovery of
amount of execution sale against owner—Civi! P. C.
(V of 1908), 0. 21 r. 63——appropnate relief —juris-
diction,

-

| Defendant sold a car to one J under a hire-

purchase contract whereby the former'was
empowered to sell and seize the car in default
of payment of instalments. Acting under the
covenant defendant sold the car, which was
in the possession of the Police to one B.
Meantime A, who was surety for ] paid the
arrears and, under defendant’s authority, took
possession of the car when it arrived at D. L
Khan. The car was attached and sold in exe-

- cution of a decree which one L had against J.
B, filed objection fo the attachment, and, on
its rejection, filed a suit under O. 21, r.63,
Civil P. C. which was also dismissed. Without
filing" an appeal B brought the present snit
against defendant for recovery of the amount
for which the car wassold in executxon of L's
decree and damages.

Held (1) that the D. I. Khan Court had juris-
diction to try the suit as it was A’s act in
seizing the car under defendants’ authority
that deprived B of possession of the car at
D. I. Khan.

(2) that B’s remedy  was against the exe-
eution purchaser, L, and the cause of action
shald have been given as the amount he paid

2-\ - tg d! fer *” ~tfor the carand incidental damages.

\ NS -

(3) that B should have pursued his ﬁrst.

ction up to appeal.

(4) that as the defendant had a valid right to
sell the car to B and the sale was completed,
subsequent dispossession of the latter by a
third party would not entail on defenda.nt lia~
bility for refund of the price or damages to B.

[P.9,C.2.]

Second Appeal from the order of the
District Judge, Dera Ismail Khan.

Appellant -——by Mool Chand.
Respondent .—by Beli Ram,
ORDER/

Saaduddin, A.J.C. (1—1—33).—Jiwan
Shah got a Dodge car on hire-purchase

" system from appellant which meant that

the car continued to be appellant’s pro-
perty till all the instalments -and other
dues were fully paid up and in case of

-default power was reserved to appellant

under the agreement to seize the car and
treating it as his property sellit. Jiwan
Shah failed to keep up his engagement
and appellant exercising that power. sold
the car to Beharilal for Rs. 800 authorizing
him to take possession from the police with

.whom the car at the timewas in connection

with some case. On the termination of
the criminal proceedings Police however
returned the car to Jiwan Shah. It was
contended and there is, so the learned
District Judge says, overwhelming evid-
ence to show that in taking delivery from
the Police Jiwan Shah was actingas agent
of Beharilal.

In the hire-purchase contract, ohe

- Allah Baksh had stood surety for Jiwan

Shah and on the latter’s failure to pay

"instalment appellant served the said

Allah Bakhsh with a notice demanding
immediate payment of the balance of in-
stalments which amounted to Rs. 143218.
Allah Bakhsh paid the amount to .appel-
lant and when the car arrivedsat D, 1.
Khan took possession of it. While in his
possession the car was attached in execu-
tion of a decree Lalchand had against
Jiwan Shah. Behari Lal and Allah
Bakhsh both objected to this attachment
but their objections were disallowed and
the car was sold for Rs. 2,300.

Behari Lal in these proceedings claimed
the sum of Rs. 2,300 the price at which
the car was sold and Rs. 400 as costs and
damages. He was met with the objec-
tion that Dera Ismail Khan Court had no
jurisdiction to hear the case and that
on the merits he was'not entitled to any

Peshawar MonaMMAD HAF1z UMARDARAZ KHAN v, MonAMMAD AKBAR KHAN- 9

relief, - The assessment of damages was
also objected to, but that is a minor
point, The question of jurisdiction
depends on the fact whether any act of
the appellant deprived the plaintiff of
the possession of car
at D. I. Khan: It has
- been found that Allah
" Baksh was authorised
by appellant to seize the car and there-
fore it was under appellant’s authority
that Allah Baksh deprived the plaintiff
of his possession, assuming that Jiwan
Shah’s possession was that of the plain-
tiff and this dispossession took placeat
D. 1. Khan. If this finding is correct, in
my opinion D. I. Khan Court had un-
doubted jurisdiction in the matter.

H ir e-purchase
contracts. -

On the merits, I am not quite sure

whether the plaintiff’s suit can proceed
in the absence of Lalchand and further I
am not quite clear what the position of
Allah Baksh .is. Notice to respondents.

- FINAL JUDGMENT.

Saaduddin, A.]J.C. (1-8-33.)—The facts
of this case so far as they are relevant to
the controversy before us are given in the
order dated 7th July, 1933 admitting
this appeal to a final hearing, and need
not be reproduced here. The "question
for our consideration is whether or not
plaintiff has disclosed any cause of action

against the appellant.

It is not now denied that jlwan Shah
got delivery of the car from the Police as
an agent of the plaintiff, and it is admit-

~ ted that the car was attached at D. I

Khan as the property of Jiwan Shah

"and sold in execution of Lalchand’s

decree. If the plaintiff’s position is that
Jiwanshah was not the owner and the

sale was invalid, obviously his remedy-

lay against Lalchand, the decree-holder,
who in execution of the decree got the
car sold. As a matter of fact he did file
objections against attachment and on
their being rejected, he did file a suit
under O, 21, r. 63,C. P. C. Unfortu-

- nately his suit was dismissed but he did
~not take further proceedings in appeal

and instead of carrying those proceedings

-to their finish, instituted the present suit

against the Company for recovery of the
amount for which the car had been sold,
an entirely inconceivable position.
Having adopted a particular remedy, it
was his duty to carry the proceedings to

a final conclusion through all stages. He
oould not stop short in the middle and
turn round in the way he has done,

In case the cause - of action is bad the
original sale by the Company in favour of
Plaintiff failed on account of defect of
title, it is not understandable how' the
Plaintiff can sue for the amount for which
the car was sold in execution. All that
he could reasonably ask for is the refund
of his purchase money and any damages
which he had suffered. As noted in the
Order of 7th July 1933 the original sale
by the Company in favour of Jiwan Shah
was under the hire-purchase system. It
is plain that on the failure to pay instal-
ments, the Company was entitled to seize

the car and to sell it.
of There can then be no

question that at the

time when the sale in
favour of Plaintiff took place, the Com-
pany had a valid right to sell the car, and
according to the position now arrived at,
Plaintiff’s agent did take delivery of the
car by virtue of sale. Thus the sale was
a completed transaction. If the Plaintiff
was deprived of possession later on by a
third party, which third party, it is not
proved in this case, had any title superior
to that of Company, the Company cannot
be liable either for the refund of the’ prlce

Remedy
owner’s vendee,
S

~or for damages.

For the foregoing Teasons, we accept
this appeal, set aside the decrees passed
by the Courts below and dismiss Plain-
tiff's suit with costs throughout,

Appeal accepted

A.L.R. 1934 Pesh 9

~Appellate Civil..

No. 131-2 of 33 (Decided on 13-6-33.)

Middleton, J.C. and Saaduddin, A. J. C.

MouaMMAD HAFIZ

UMARQARAZ KHAN Appellans

versus

MoHAMMAD AKBAR @
Kuan and another . Respon{m ‘<.

(i) Stamp Act, S. 2 (2) and Sch. I \rﬁis*
document, construction of —when containin eU‘
mise to pay otherwise than on demand and
five years after execution—no bill of excha \\
pronote —Stamp duty changeable. )

A document which contains a promlS.f .
otherwise than on demand and is 2’
years after execution, falls within «
tion of a pronote as"given in th- -~
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Instruments Act. The stamp duty leviable upon
it is the same as'upon a Bill of exchange fcr
the same amount payable otherwise than on
demand, under Art 49 Sch. T of Stamp Act., It
i§ not a bill of exchange,’ [P. 10, C. 112.]

(i) Stamp Act, S. 2 (2)—Bill of exchange—
definition of, not exhaustive—Hundi—meaning of
the term.

The definition of a Bill of exchange givenin
S. 2 (2) of the Stamp Act is not a complete
definition but only mentions 'specific documents
which are included in the term “bill of ex-
change”. There is no legal definition of Hundi
but the term is usually held to cover bills of
exchange written in an oriental script.

[P.10C, 2]

Appeal from the order of the Senior
Subordinate Judge, Dera Ismail Khan,

Appellant :—by S. N. Bali."

_Respondents :—by Chela Ram and
Ghulam Rabbini.

JUDGMENT.

~ The appellant’s suit for the recovery of
Rs. 5,500 principal and interest based
. upon a document executed by the defen-
dants in favour of the plaintiff on 14th
December 1926 has been dismissed on the
ground that the document is inadmissible
in evidence as being improperly stamped.
The document definitely falls within the
definition. of a pro-note as given in the
Negotiable Instruments Act. It is
“bowever a promise to pay otherwise than
. .on demand and is payable five years after
execution.  Hence under Art. 49, Sch. 1,
Stamp Act, the  same duty is leviable
upon it as upon a bill of exchange for the
same amount payable otherwise, than on
demand. That duty is admittedly
Rs. 37-8-0 and the document is written on
a paper bearing impressed non-judicial
stamps of that amount. The Court
below however considered that the fact
that the document was ‘chargeable for
duty as a Bill of exchange meant that it
was to be stamped as a Bill of exchange.
We cannot accept this view. All that the
law lays down is that the amount of duty
- is to be the same and not necessarily that
it is to be paid in the same manner. The
lo ~r.Court thereafter referred to the de-

m of a Bill of exchange given in

2, Stamp Act, which is nota com-
efinition but only mentions specific
nents which are included in the term
of exchange . The original defini-
with which this must be read is

“the Negotiable Instruments Act.’

e, of the principal and necessary

features of a Bill of exchange is that there
should be three parties, of whom one
orders a second to pay a third. Thedo-
cument in suit is bilateral, is a mere pro-
mise to’pay and contains no order to pay.
It is therefore not within the basic defini-
tion of a Bill of exchange: nor does it fall
within the description of any of the
documents which are included in a * Bill
of exchange "’ by the supplementary defi-
nition in the Stamp Act. We must hold
that it is not a Bill of exchange.

.

The lower Court in our opinion -

has made yet one further mistake,
Noticing that a bill of exchange
includes a ‘“hundi” it has consider-
ed that all Bills of exchange should
be stamped and be on the paper pre-
scribed in R.-(4), Ch. 2, Stamp Rules of
1914. Clearly that rule can only apply
to the document if it is in fact a “Hundi”
There is no legal definition of a “Hundi”
but the term is usually held to cover Bills
of exchange written in an oriental scnpt
As we have found that this document is
not a Bill of exchange, it follows that it is
not a “ Hundi”., This beingso, R: 4

applied by the Court below is not appli- -

cable, and we must turn to R. (5), which
lays down the nature of the stamp which
should be placed on a promissory note.
There is no specification as to the paper
used,. provided it bears -a stamp of the

- proper value, which according to the

heading of the chapter in which the rule
is contained should be an impressed
stamp. The document in suit is on a

paper bearing impressed stamps and the -

amount of these impressed stamps am-
ounts to the correct duty. We must
therefore reverse the finding of the Court

below and declare that the document is .

admissible in evidence and can form the
basis of 'the present sujt., We set aside
the order of dismissal and ‘rem#ad the
suit for decision upon its merits under O.
41, r, 23, C P. C. Stamp on appeal to

. be refunded other costs in both Courts to

follow the final event Pleaders fee 3
per cent. o .
" Case remanded,

Peshawar = - - Guruiam Rasui v.

A. L. R. 1934 Pesh. 11

Revisional - : Civil
No. 248 of 1932 (Decided on 12-1-33.) .
FEraser, J.C.

GruLaM Rasvur and

I

others . : ‘ "o, Petitioners
* persus '
SAMUNDAR SHAH and
others .« Respondents.

(i) Prachce—revmon——not govemed by any laws
of limitation.

Held, that legally a revision is not goverued
by any laws of limitation. i

(ii) Practice—revision—lower appellate court’s
order contrary to law—interference.

Where the lower appellate court’s order was -
contrary to the provisions of an Act, the order
was set aside on revision.

Revision from the order of the District
Judge, Peshawar.

Petitioners :—by P. C. Kapur
Respondents :—by Abdul Latif.

ORDER. '

This is a revision against the order of

k the District Judge,
Facts. ‘Peshawar, accepting
- an appeal and dismiss-
ing plaintiff’s suit. This had been
brought with the sanction of the Collec-
tor under S.92, C. P. C. The Collector
had not obtained the. previous sanction
of the Local Government, Therefore on
the authority of a recent Privy Council
ruling in Prem Narain v. Ram Charan (1)
the District Judge held that the suit did

not lie. Heaccepted the appeal and dis- -

missed the suit and also the cross-objec-
tions, for the suit had been partly dis-
missed. A preliminary objection is raised
to this revision on the score of limitation,
It would be barred by time, unless the
period occupied in obtaining the copy of
the judgment of the trial Court were in-

cluded. Itis the practice of this Court -

to require a petitioner on revision to file
a copy of this judgment as well as of the
judgment of the lower appeliate Court.

-Counsel relies upon a ruling of my learn-

ed colleague in Zarghunshah v. Said
Rahim (2). The Additional Judicial Com-
missioner held that the same rule should

AL R.192P, C.55: 591, A 121: 63

. A) A
M 1, J 249; 55 C, La J. 54:136 L. C, 461, (P.C))

(%) C.R. No. 22 of 1930. .

SkMuNDAR SHAH S 1
apply in revision as in second appeals.
His opinion was considerably influenced,
I think, by the fact that there was before
him a concurrent finding on facts by the
Courts below. The case is different in
the present instance, for owing to what
is admittedly a mistake on .the part of
the District Judge, the parties have not
been allowed the right of appeal at all.
Legally a revision is

Limitation. not governed by any
laws of limitation.

-Consequently I should not be out of

order in holding that on the facts of the
present case this revision should be re-
garded as within time.

As.already remarked, on the merits it
must succeed. The District Judge's
order is dated 10th May 1932. On 8th
April 1932 there was passed by the legis-
lature a validating Act to counter act for
pending cases and appeals the effects of
the very Privy Council decision to which
the District Judge 1eferred. This Act is
No. 11 of 1932, the Public Suits Validat-
ing Act, 1932, It provides that suits and
appeals pending at the commencement of
the Act shall not be deemed to be invalid
on the ground that the previous sanction
of the Local Government had not been
obtained as required by S. 93, C. P. C.
This Act had been in force for a month

Revision—inter- before, t he District
ference. Judge’s judgiment was .-

“pronounced, and it is
somewhat curious that its existence was
unknown both to the District Judge and
to the counsel on both sides. Admitted-
ly it applies to the present case. The
District Judge, therefore, was bound to
hear and decide the appeal on the merits.
The revision is accepted. The District
Judge’s order is set aside.  The records

‘are returned to him with directions to

decide the appeal and the . cross-objec-
tions on the merits. It was the duty of
the plaintiffs to bring the existence of
Act 11 of 1932 to the notice of the
District Judge. They will therefore pay
costs on this revision,
J.pa:
)of t
“.rde
Revision aég wed
~ dl‘ Y|
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.. ALR.1934 Pesh. 12 L
Appellate o ‘ Civil.
No. 74/39 of 1933 (Decided on
o 24—10—30)
Middleton, J.C., and Saaduddin, 4.].C.

PeorLEs BANK OF NoOr-
- THERN Inp1a, Lrp., " | ‘
- Konat o Appellants

‘ © VErsus
Bopu Raj and others .. Respondents.

Civil P. C. (V of 1908),S. 34 & O. 20, r. 11— instal-
ments—discretion of Court—-principles. .

As regards instalments and interest, which is
a discretionary matter, it must be exercised on
judicial principles. Where there is no reason
proved that the debtor should be granted an
unusual concession, the normal course should
be followed. S . (p.13C. L]

Appeal against the decree of the Sub-
ordinate Judge, Kohat.

Appellant :—by P. Raghu Nath.

'Respondents :—by S.  Mahammad
Aurangazab Khan.
" JUDGMENT.

. Middleton, J.C.—The plaintiff-appel-
lants sued the 1espondents for a sum of
Rs. 5,751-13-0 on the basis of a pronote
executed by the latter on 30th December
1929 for Rs. 5,968-7-0. In their plaint
they admitted some subsequent payments
which they deducted from interest and
" capital, thus arriving at .the sum sued
upon the balance due. The pronote itself
contains a stipulation for payment of
simple interest at 9'per cent per annum.
The pronote was one based upon the out-
standings due at the time of its execution
on account of the borrowing of Rs. 5,000
on three separate pronofes during the first
" three months of 1927." The defendants
admitted execution, but claimed that
they had never borrowed Rs. 5,000 that
they had been persuaded to purchase
shares of that value in the plaintiff com-
pany on the promise of being made dire-
ctors, that they had done so, and had not
¥ een made directors. :
\ ¢ regards the payments subsequent
t  he promofes, théy admitted the
ai wt fo be correct, but claimed that
itv . ald have been deducted from prin-
“cipal and not from interest. No issue
vas . framed upon the basis of the last
“ntention and hothing has ben
o~ about it in this appeal. Various
30 77 = framed concerning the alleged

connection of the pronote with the pur-
chase of shares, and the trial Court came
to the conclusion that the purchase of
shares was a separate transaction from
the borrowing of money, and that whether

‘the money borrowed was paid for the-

purchase of shares or not, itdid not
affect the borrowing transaction. . There
were also issues at to whether the plain-
tiffs were entitled to interest and costs
and whether the defendants were entitled

to payment by instalments. As regards -

interest, the Court found that- the con-
tract rate of 9 per cent per annum was not
heavy and should be granted, and also
thatas the defendants were not prepared
to pay, they should pay the costs of the
suit. In respect of instalments, the Court
relied upon the statement of .a solitary
witness for the defendants who said
that the defendants were Zamindars and
that agricultural industry was suffering
from depression. Finally it granted
a decree . for the amount claimed with
costs and fixed instalments, Rs. 250 to
be paid every January and Rs. 500.
in every July. It' did not allow any
interest after the date. of, institution
of the suit in its decree, although it had
not discussed such interest in the judg-
ment. The plaintiffs come up in appeal
asking for interest up to the date of rea-
lization and asking that the decree for the
whole amount be made immediately exe-
cutable. ' :

There is evidence upon the record that .

when the respondents borrowed Rs. 5,000
they represented themselves as owning
houses, bungalows, land and stocks of
corn  worth Rs. 30,000. The - only
evidence they have produced in support
of their claim to be given the indulgence
of instalments is that they do carry on
work as agriculturists - an# that agri-
culture is suffering from the general
depression. Their solitary witness does
not even allege that agriculture is their
only source of livelihood, or that they are
not owners of property sufficient to pay
off the decree. Learned counsel for the
appellants relies upon the normal features
of a decree for a debt bearing - interest,
whilst counsel for the respondents has
not been able to show any grounds for
belief that the respondents are in
such circumstances that they should be
allowed any special indulgence. Counsel

for the tespondetits has argued that the-

respondents were persuaded to accept the

Rangoon .

to the Nattalin creditors there iz no
doubt ; that the Nattalin creditors . were,
or were represented by, members of the
Chettyar community in Nattalin is not
in dispute, and it is also .common ground
that the creditors to whom the transfers
were made were all creditors who had
lent money to the ingolvent firm through

Karapaya. . Of course from a financial.

point of view it did not mattsr to
Karapaya whether he executed the
.transfers or not, because he was only the
managing agent and not a partner of
the firm. But it may be that Karapaya,

like the unjust Stewardin the Bible-

gtory, thought that it would be a
prudent course in his own interest to
repay pro tanto by transfers of properby
or outstandings those ereditors who had
entrusted money to the firm through him
at Nattalin, and who were, or who were
represented by, his Chettyar friends
carrying on business in the same town,
In my opinion in the circumstances
obtaining in the present case there was
no room, as the learned trial Judge,
Das, J., observed, for the doctrine of
“pressure” to operate. When these

- transfers were made both the creditors

and their representatives and Xarapaya
were apprehensive of the financial

difficulty in which the insolvent firm ~

was placed, and in my opinion the
irregigtible inference to be drawn from
the evidence is that these fransfers were
voluntarily made by Karapaya with the

" intention of preferring ‘the Nattalin

creditors who had lent money to the firm
through Karapaya at Nattalin.

1t was further urged on behalf of the
appellants that these transfers were made

. because of pressure brought to_bear upon

Soliappa and Chi*hambaram, two of the

three partners in the insolvent firm. Bub .

such pressure if it existed, in my opinion,
did not operate upon the mind of

- Karapaya when he made the transfers, .

bscause he did not purport to act upon
instructions from his principals but was
deliberately making these transfers with-
out reference to them, and acting upon
hig own initiative as tha managing agent
of the firm ab Nattalin,

I am clearly of opinion that the
decision of the learned trial Judge as

"regards the transfers which are the

subject-matter of appeals Nos. 172, 173

and 174 of 1932 was correot, and must be

upheld. . o .
1934 Rang.~2
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+As regards appeals Nos. 345, 246 and 247
of 1932 which also arose out of petitions
presented by the Official Assignee under
8. 56 of the Presidency Towns Insolvency
Act, Sen, J. at the hearing of the
petition passed an order in favour
of . the Official Assignee. These: three
transfers were also executed by Kara-
paya af the ~ instance of  Chettyars
who were carrying on business ab .
Nattalin on the 18th of July, 1931. The

only substantial difference that I can ses .

between these three cases and appeals
Nos. 172 to 174 of 1932, is .that in
appeals Nos. 245 to 247 of 1932 the
transfers were pregented for registration,
not by Karapaya bub by or on behalf of
the transferess themselves. In other
respects, in my opinion, all six eases stand
very much upon the same footing, There
is no doubt that in each of these three
cases demands for repayment of the debts
were made both upon the principals and
upon Karapaya. Bub, in my opinion,
the transferg were not made by Karapaya
by reason of any pressure that was
brought to bear upon him by or on behalf
of the transferees. :
It appears that on the early morning of
the 18th of July, the Chettyars who were
representing these transferees happened
to hear that Karapaya was making trana-
fers to certain Nattalin creditors of the
property of the firm at Nattalin, and in
each case the representatives of these
transforees stated that on reeeiving this ™
information they alsc went to Karapaya,
demanded repayment of their debts, and
accepbed transfers from Karapaya. The
intention with which Karapaya made the
transfers in these cases, in my opinion,
was precisely the same as the intention
with which he- transferred the property
of the insolvent firm o the creditors in
the earlier cases. As 1 appraise the
gituation in all six of these cases what
really happened was that, when it became
known both to the creditors and to
Karapaya that there was imminent
danger of the collapse of the insolventfirm,
Karapaya took counsel with his friends
who were Chettyars at Nattalin with
a view to the Nattalin creditors who had
lent money to the firm through Karapaya
obtaining some share of the assets of the
firm by way of repayment of their debts
before the crash occurred. As the resulg
of these deliberations the transfers under
consideration were executed. I can g

PR
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no ground in such circumstances for
holding that the transfers were executed
by Karapaya because of pressure thab
had been brought to bear upon him by
the transferess. I do not believe that
Karapaya made these transfers because
of any pressure in the legal sense from

the creditors. On the contrary Iam,

satisfied that he oxecated the transfers
voluntarily and deliberately in order to
prefer the Nattalin creditors to thoge
oreditors who had not lent money to the
insolvent firm through him at Nabtalir}.

For .these reagons, in my opinion, the
decision of Sen, J. was correct, and must
be upheld. The result is that all six
appeals fail, and they are dismissed.

The cases represented by appeals
Nos. 245, 246 and 247 of 1932 are to be
treated as one congolidated case, and the
cases represented by appoals Nos, 172,
178 and 174 of 1932 are also fo be
treated as one consolidated case for the
purpose of costs. .

The Official Assignes isentitled in each
consolidated . case to ten gold mohurs a
day as costs of the hearing in the Court
below, and to ten gold mohurs in each
consolidated case as the costs of the
appeal.

" The three respondents in each case
- will bear one-third of the costs awarded

in the respective cases both of the
. hearing and of the appeal.

Mya Bu J+—1 agree. .
‘ ’ Appeal dismissed,

- A L.R. 1934 Rang. 14.
Revisional Criminal.
No. 311-A of 1933. (Decided on 20-6-33.)
" Mya Bu and Dunkley, JJ.

THE -OROWN ' Petitioner

T versus

‘MORAMED : Respondent,
‘Criminal P. C. (Y of 1898), 8. 388 (1) & (2)—

gentence of imprisonment in addition to a

gentence of fine—former a nominal sentence

only—provisions of 8.388, whether apply—

. scope of Sub-s. (1)—distinction between Sub-
8. (1) & (2).

. Wkenever a sentence of imprisonment is
'passed in addition to a sentence of fine, even
if the sentence of imprisonment is a nominal
sentence only, the provisions of S, 388, Cr.PC,
. .have no application and the execution of the
“sentence in default of payment of fine cannot be
“~gpended. R : e

[

AL.R. 1934

The provisions of Sub-s. (1) of S 388 are not
applicable to a .case where the sentence isa
sentence of imprisonment combined with a
sentence of fine, and it makes no difference
wheither the -sentence of imprisonment is
merely nominal or for a substantial term

There is a clear distinction between the
provisions of Sub-s. (1) of S 388 which refer
to a sentence passed in a trial and the provi-
sions of Sub-s. (2) which refer to an order made
by a Criminal Court for the payment of money,
but which is a punishment inflicted on an
offender for a criminal offence. - [P. 15, C, 1]

Criminal revision. against the order
of the Second Additional Magistrate of

" Bogale, : -
The Crown :—hy Tun Byu (Assistant.

Government Advocate).

JUDGMENT. ;

In hig Criminal Regular Trial No. 9 of
1933 the Second Additional Magistrate
of Bogale convicted the respondent of an
offence under S. 420 of the I. P. 0. and
gentenced him to suffer imprisonment
till the rising of the Court, and to pay a
fine of Rs. 150, or in defaunlt of payment
of the fine to undergo two months’
imprisonment. As the respondent was
unable to pay the fine af once and prayed
for time in which to pay it, the Magis-

_ trate, purporting to act under the provi-

sions of 8. 388, Sub-s. (1) of the Cr. P. C.,
granted the respondent fifteen days’ time
in which to pay the fine, on his executing
‘a bond as required by fthe provisions of

CL (b) of Sub-s. (1) of S, 388,

The action of the Magistrate in
granting time for the payment of the
fine was, in our opinion, illegal, and nob
justified by the provisions of S. 388.
Sub-8. (1) of S. 388 says:

* When an offender has been sentenced to
fine only and to imprisonment in default of

'paymentoftbeﬁne," C e e e

"The provisions of this sub-section are
perfectly clear, aud plainlg vefer solely
to cases in which a sentence of fine only
is passed. They are not applicable to &
case where the sentence is a sentence of
imprisonment combined with a sentence
of fine, and it makes no difference
whether the sentence of imprisonment is
merely nominal, as in the present case,
or is for @ substantive term.

It has been suggested that the provi-
sions of Sub-s. {2) of S. 388 might
cover a casa like the present, The provi-
sions of Sub-s. (2) are to the following
offect : s o :
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*“ The provisions of Sub-s. (1) shall be
applicable aizo in any case in which an order
for the paymert of money has been made on
non-recovery of which imprisonment may be
awarded, and the money is not paid forthwith.”’

1t is plain that the provisiong of this
sub-section refer to an order for payment
of money which order is not a sentence

passed upon an accused person. Thers is -

a cloar distinetion between the provisions
of sub-seetion (1), which refer to a sen-
tence passed in a trial, and the provisions
of sub-sechion (2), which refer to an
otder made by a Criminal Court for the

payment of money, but which is nofia .

punishment inflicted on an offender for
a criminal offence. The provisions of this
Iatter sub-section refer to cages like that
of the payment of compensation, under
S. 250 of the Cr. P. C. or the payment of

* the penalty on a bend under S. 514,

In our opinion, whenever a sentence of
imprisonment is passed in addition to a
gentence of fine, even if the sentence of

. imprisonment is a nominal sentence only,

the provisions of 8. 888 of the Cr. P. C,,

‘have no application, and the execution of

the sentence of imprisonment in default
of payment of fine cannob be suspended,

Order accordingly.

-

A.L.R. 1934 Rang. 15 (8.B).
(Special Bench.) '
Reference Side ‘ © Civil,
No. 10 of 1933. (Decided on 10-7-33.)
" Page, C. J., Das and Mya Bu, JJ.
COMMISSIONER OF

INCOME-TAX, BURMA ... Potitioner
: . versus
FirM K. A. R. K. CHET- :
TYAR = - ... Respondents.

Income-tax Kct (X1 of 1922), 8. 26—trading-
loss—what constitutes—reconstitution of &
firm—estimated depreciation of the assets on
the occasion and for the purpose of—not a
trading-loss.

At the time of the reconstitution of the
assessee firm on admitting a new partner,
a valuation of the assets of the business was
made and it was found that the old firm
possessed ¢nter alia immoveable property which
was acquired by it in the ordinary course of
business and the assessees’ claim to be entitled
‘to deduct a sum of Rs, 34,561 which represents
the estimated loss of the capital value of the

) immoveable property referred to above, °

Held, that the sum of Rs. 34,561 was not a
trading loss which accrued during the accounting
year but was the estimated depreciation¥of, the
assets of the firm based upon a revaluation of
such assets made for the purpose, and on the
occasion of the reconstitution of the firm,

" Reference by Commissioner of Income--
tax, Burma. o :

Petitioner :—by A. Eggar. _ :
" Respondents :—by N. M. Cowasjee and
Daniel. :

JUDGMENT. e

Page, C. J.~In this case the K. A. R.
K. Chettyar Firm, carrying on business
as money-lenders in Pyu in the Toungoo
District, was assessed for the year 1931-
32 upon the profits and gains of the firm
in the accounting year 1930-31. By a
partnership agreement executed on 16th
July, 1930, the firm was newly constituted

_an additional partner -being taken into

the firm which previously had consisted
of five partuers., Therealter the business
was carried on by the® six parbners, the
shares of the new partner being different
from the shares of the five parlners in
the old firm. The assessment upon the
firm and the parfners under 8. 26 (a),
Income-tax Act, was based on the profits
of the business tHat had been searned
during the accounting year. - Now, at
the time when the firm was reconstituted
a valuation of the assets of the business
had been made but, as was pointed out

by the assessees in a note to the Assis-. __

tant Commissioner of Income-bax explain-
ing the grounds of the appesl to him from
the Income-tax Officer, this was only a
valuation of the stock and -property
forming the assets of the old firm. The
old firm possessed inter alia immoveable
property which was acquired by it
in the ordinary course of business,
This property was let out on lease, and
taxable profits in the form of rent acerued
therefrom to the assessees. The asses
sees now claim to be entitled to deduct
from the trading profits in the accounting .
year a sum of Rs. 34,561 as being a
trading loss. This sum of Rs, 34,561
represents the estiwaated loss of the
capital value of the immoveable property
under the valuation to which reference
has been made. -

For the purpose in hand it is imma-
terial whether the business is treated as
having remained the property of the .
original partnersbip, or as having be
transferred to the new partnership, %

Rl
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we express no opinion upon that question.
It must not be taken, however, that as
at present advised we should be prepared
to differ from the view taken by the
Commissioner of Income-tax that the
effect of the transaction was that a new
firm was constituted. The sole question
that arises in the present reference is
whether this sum of Rs. 84,561 was*a
trading loss realised during the account-
ing year. It does not purport to be any-
thing of the sort, and the valuation upon
which it 1s based was not made for the
purpose of ascertaining the trading loss
of the business during the accounting
year, but for the purpose of obtaining a
revaluation of the assets of the business
having regard to the impending change in
the constitution of the firm. Further,

no evidence was adduced in respect of

the immoveable property which is alleged
to have decreased in value to the extent
of Rs. 84,561 that there was any realized
loss of profit during the accounting year
or afterwards. In the assessment order
& deduction is allowed for the loss result-
ing from the sale of a house during the

accounting year, and it appears that the

practice of the income-tax authorities
in connection with such assessments ag
that under consideration, where immo.
veable property is received during the
accounting year in repayment of a loan
by the assesses, is that if during the year
~the property is sold and the proceeds of
“the sale are less than the loan the repay-
ment of which they represent the
difference is allowed as a trading loss in

the business of the assesses. Unless and.

until property taken in repayment of
loans is sold or otherwise disposed of for
value there can, of course, be no realized
trading:loss in respect of such property
during the accounting year. In my
opinion this sum of Rs. 34,561, in the
" osircumstances disclosed in the present
cage, was not a trading losg which acerued
during the accounting year, but was the
estimated depreeiation in the value of
the assets of the firm based upon a
revaluation of such assets made for the
purpose, and on the Occasion, of the
reconstitution of the firm.
For these reasons, in my opinion, the
answer to the question propounded is in
" the negative. Costs ten gold mohurs.
o, . -Das, J—1 agree. :
“Mya Bu, J—1I agree.
- Reference answered.

A.L.R. 1934 Rang. 16.

Appellate ) Civil.
No. 8 of 1933. (Decided on 27-4-33.)
Page, C. J. .

S. P, K. A. PALANIAPPA
CHETIYAR ws.  Appellant.
|versus o ’
Daw HNIN THET and - .
another ««. Bespondents.

Mortgage—~execution of two mortgages .
~—prior mortgage found to contaln wrong .
area of lands—third mortgage with correct
acreage in favour of the first mortgagee—

_tirst mortgage, whether can be used as a

shield against the second mortgage.

On 16th May, 1923, defendants Nos. 1 and 2
mortgaged the property in dispute to defendant
No. 3 for Rs, 5,500. Subsequently they mort-
gaged the same property with other property to

" the plaintiff for Rs. 3,000. After the execution of

the second mortgage it was discovered that the
area of the lands mortgaged by the first deed of

- 16th May, 1923, was wrong and consequently‘a

third mortgage deed was executed in favour of
the third defendant for Rs, 5000 with the
correct acreage. . ’ Lo - .

Held, that under the circumstances there was
an intention on the part of the 3rd defendant .to
retain his rights under the mortgage of 16th
May, 1923, and that he was entitled to set up
that deed as, a shield against the plaintiff’s
mortgage. - :

Second appeal against the judgment of .l

.tshe District Judge, Tharrawaddy. -

Appellant :—by P. K. Basu,
Respondents :—by Ba Han,

- JUDGMENT.

This case, in my opinion, presents no
difficulty. On 16th May, 1923, defendants
Nos. 1 and 2 mortgaged the preperty in
dispute to defendant 3 for Rs. 5,500, On
5th January, 1928, defendant Nos, 1and 2,
mortgaged the same property with other
property to the plaintiff for Rs. 3,000.
It appears that after the m@rtgage to the
plainbiff was executed it was discovered .
that whereas in the mortgage of 16th
May, 1923, the acreage of the plot in
dispute was stated to be 19'04 acres, ib
should have been of 10°94 acres, and what
happened was explained by defendant 3
in his evidence at the trial. He stated:

“The area of the lands mortgaged by Ex, 1
was found to be wrong. Hence we were asked
to iexecute a fresh mortgage deed. I repaida
sum of Rs. 500 towards the mortgage debt due

on Ex. 1. Hence the second deed was executed
for Rs. 5,000."” ' .

Sind MuLcHARD BASSARMAL v. DEVIGIR Moticir . 13

mismanagement and neglect of his duties,

‘that he has wrongfully alienated a portion

of the trust property, that he has allowed
the temple and the premises to fall into
ruins and has suffered it to be encroached

upon, that he has failed in his duties as.

Poojari, that he does not perform the
“Pooja” with any saunctity, and in generai
grossly misbehaves in the execution of the
trust,

- The defendant in his written statement
denied ¢nier alia that the property was
trust property; he denied that he is only a
“Poojari” of the temple ; he also denied

“the allegations of mismanagement and

neglect of duty and breach of trust. He

contended that the plaintiffs have not such .

an interest in the trust property as would
entitle them to bring the suit, and that
the provisions of S. 92, C; P. C,, are not
applicable. The issues are as follows:

1. Was any valid trust created with
.egard to Survey No. 9, K. 15, Lyari
Quatter and was the said property valid-
ly dedicated to public purposes of a
charitable and religious nature or is it
private property burdened with the object
of maintaining a temple therein? 2. Is
the defendant not a descendant'of Chotit-

" gir and as such entitled to succeed to the

property in dispute ? 3. Were Chotirgir,
Motigir' and the defendant owners or
merely “‘poojaris” of the temple in dispute
permitted or suffered to act as such and
to appropriate the offerings made in the
temple for the purpose of looking after
it ? 4. Isthe defendant guilty of any
of the acts mentioned in para 10 of the
plaint and the further particulars thereof
furnished by the plaintiffis ? 5. If so,
does his conduct amount to a breach of

" trust within the meaning of S.92, C.P.C.?

6. . .ve the plaintiffs such an interest in
the property in suit as to entitle them to
bring this suit ? 7.. Is the plaintiff en-
titled to any, and if so, which of the reliefs
claimed by him in para 15 of the plaint ?

8. ngeral.

The early history of the temple of Kali
in Karachi is obscured by time and its
foundation cannot be known. According
to the witness Chandumal Tarachand
there is a tradition that the temple
was in existence even before the Maho-
medan conquest of Sind. Both sides are

- agreed that it is a very ancient temple,

Their Lordships of the Privy Council
observed in Lakshmana Goundan v.
' 1934 Sind—2

Subramania Aiyar (1) that the question
whether a temple was ever dedicated to
the public must be dzcided by inferences,
In Deokinandan v. Brij Nandan (2)
it was held that the indicia must be care-.
fully considered. In a case where there
is an actual dedication in writing, e. g.,
a will, or a trust deed, the . question
whether a temple is a public or a pri-
vate temple, may. merely depend on
the construction of a document. . But,
where, as in this case, there is no docu-
mentatry evidence of any trust and the
origin of the temple goes back to hoary
antiquity, all that the Court has to rely
on are indicia and the indicia relied. on
by parties in such cases are often held by
the Courts to be inconclusive. It has
been held that it is not sufficient for. those
who allege that a temple is a  public

N

" temple to prove that it is used for public

worship, Goverdhangir v. Vishingir (3)
that it is not sufficient to prove user by
the public: see judgement of Kemp,
A.]J.C., in Ex, 53 that it is not sufficient to.
prove customary “ lagas” or gifts for -
the upkeep of the temple : Goverdhan i“’;e
v. Vishingir (3) and Girisi Nand L 0¢
v. Sailaja Nand Datia (4). On the <?P?‘"
hand, it has been held thatitis aoty

cient for those who contend thata  tef

is a private temple to prove that no acé 1
were kept. Lakshmana Gounda®,
Subramanie Aiyar (1) and Oseri v. Buwe.
mukund Das (5) that Government re- ™
cords describe the temple as private.:
Lakshmana Goundan v. Subramania
Aiyar (1) that the temple passed from
Guru to chela’: Goverdhangir v, Vishin-
gir (8) : that respectable local witnesses
allege that the temple- is private or that
admission has been changed: Lakshmana
Goundan v. Subramania Aiyar (1). In
the present case both parties allege the
existence of many of the above indicia as
supporting their respective contentions
and rely on.their alleged cumulative
effect. There is no doubt that in Hindu
law the dedication of property to an idol

is not only lawful but commendable
(Mulla Hindu Law, Ed. 6, p.. 492):a
trust is not required for the purpose, the

(19 C.W. N, 112: 19L, W, 253:81°"L. C,
518 (P.C.).- .

(2) 5P. L. T. 231: A, L. R. 1924 Pat, 502: 76 -
1. C. 89.

(8) 158, L. R 33 : 63 1. C, 870-38,
(4) 23 Cal. 645, .

(5)7S.L.R,129: 24 1. C, 713, _

Py
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) . . . ht the man’s name Was, ‘ There remains the evidence of Omkar- based on hearsay. It can, I think b -
dedication may be inferred from %rcé‘;lh EeGa;lalgggir " but he could not exactly - gir who says he was told by Budgir when inferred that when a reference wglsn;k,’,agg ”
stances. The evidence re}lqd gn_ }t, five remember, The defence called evidence - ~young that Chotirgir _was the ‘proprietor to Brahman worshippers at the temple in -
sides may be roughly divided into to prove that one Babootgir was the - of the temple. _Budgir was 60 years old. the olden time, the deceased knew what/
heads viz., c?\{ldence relating to ords. proprietor of the Kalankote templ.e before o . The dqfence gvxdence on this point of the they were talking about. The evidence ofr’} .
1. Tradition, 2. Government ref[:e " Mahadevgir and that his shrine is in the : © case did not impress me as reliable, Mr.  Mr. Ghanshamdas shows that all Hindy
3. User. 4. Lagas. 5. Public repl(lier- the temple.” Defendant Devigir said he heard Chandumal's evidence for the plaintiff formerly used to make a point of goirfg y
' With regard to the evidence ugo ‘s an it from his father and mother, viz., _ has been criticised by the defendant’s to the. temple on the occasion of the\
first head, Mr. Chandumfnl, wcto ena-  Motigir and Jamnabai. The allegation - pleadér on the ground that he thought annual fair, so they would see the Brah- )
octogenarian and the son okaclil hqs fither about Babutgir’s shrine was denied by that the name of the servant, whom the mans, and I think it can be inferred tha’"
rian states, t}lat ht? once aske; ‘1e?" and plaintiff, who stated, that the shrine, Brahmans put in charge of the temple, the statements of deceased .perscns '
*‘How can “Kali"” save the_peopb out the referred to, was the shrine of Sanpatbai, was Ganashgir not Mahadevgir. The the temple was a public temple was 'an ™
that they had. a conversatéog,a that the the wife of Mahadevgir. . _ dlscre.pa.n.cy does not seem to me a ground  expression of their opinion for what it
Kali'temple. His father tol lme before The evidence of defendant is open to : * for rejecting the evidence as false, Even was worth, but no such inference can in
temple of Kali was in ex1stengefore the the objection that, while plaintiff and his younger men than Mr, Chandumal, who my opinion be made as regards incidents
the conquest of Sind and eventhe work of witnesses. . are only interested to . the - is 81, found it difficult sometimes to re- and details régarding the history of the
Mahomedan conquest ; that ied on by . extent that they are members of the member names correctly.  Itis difficult temple, how such and such a- person
the temple was formerly C';tl“His father Hindu community, the defendant is -~ to imagine that this old gentleman, a came to hold. this ,or thaf office, or .
Brahmins wl}o looked afterll .kote temple personally affected by the suit, his evi- retlr}ad master in a .MIQSIOH Sf:hool, a  whence he came. The plaintiff Mulchand
_used to tell him that the Ka alrl. Karachi dence is highly interested eyldenc'e. leading member of his community, the has deposed to an alleged admission’ by
was the oldest temple of all in le. The Instead of being a mere worshipper in - father of a leading membe{ of the Karachi  Chotirgir that the temple was a public
and ‘that it was a public temp being at charge of the temple, he becomes, if Bar, has come to Court with a fabricated -lemple. “Chotirgir died in 1892, It would
statement about the Brahmins emii in. successful, the absolute owner of _the story of what he heard from his father, be a remarkable feat of memory. for the .
one time in -charge of the ‘en:ff)leGhan-- temple, I am not prepared to accept - He and Ghanshamdas are not personally  witness to recall remarks casually over- 3.
accordance with the evidence 416 the the story about Babutgir as proved. .The . Interested.in the dispute : they have only heard by him when he was a lad some
shamdas Menghjimal who depos? to put defendant has called Pahlaj Barti to | the interest, which any other Hinduin 40 years before he gave evidence, There
- fact that Brabmins used fo‘rmt?:exye-tﬁat prove that Mahadevgit and Chotirgir K,arachi might.;have, of protecting the is no corroboration with regard to the
n at the temple and WorShﬁP -t 'were were owners. Pahlaj is the brother of rights of the Hindu community. alleged admission and I am not prepar~* "
" two Prahman worshpD he latter defendant’s former partner in the motor " There is. b def . . to hold that it isproved. N
yaram and Karamchand, the latte ibus business, while Pahlaj stated at ere 1s, however, a defect which re i N
& his father’s maternal grandfather, omnibus lﬁmt his father, uncles and duces the Value of the evidence given on With regard to the statemeny .
ing the time when the Brahmins one, '{lme ;3 had told him that Maha- behalf of the plaintiff and is an additional butedr‘t‘o Jamna}bgz'apd Motigir the . = "<~
» in charge, a fakir named Maha- eldel’,y peoé) 'eChotir ir were proprietoré. 'ankness on a great part'of the defencé were “owners”, it is a curious ¢ .-
agir came from Baroda and Wa.csl (Ii-;aygllrteiz dmissioni endered his evidence evidence on this part of the case. The dence that defendant when he first all ' -
played at the temg]l:‘eil foéfgssgi:;g ag':) " ofllsitt;:e value to the defence, for he said: value of the evidence admissible . under to the information
e .

he received from '

* cleaning utensils. Bharti's sister and * I know this much that Mahadevgir was - Ss. 32, 49 and 60, Evidence Act, as their Motigir about Chotirgir,
arti’s

e stated that
b ied to Ram ) . e got Lordships of the Privy Council observed Motigir told him that prigr o im0t
?‘;g;’tlr;:frlrtwo e young and g‘ka“?; ”(‘)ssggi‘;i?' I igi‘:ﬂzzmz?y hﬁv‘:ndl‘:"nmgal' In Garudwaja Parshad v. Supurundh. i?‘thelf Chotigir was “In charge of " the. -
gir. Tikamgir died young apd C 3t1rgld P other de.fence witness, when examined waja Parshqd (6) depends on the charac- e?_lple, The words in charge of " are
left no children. He accordingly a optﬁ an hief, merely gave a succession of ter of the witnesses who depose to what a little unusual to use with regard to an
Hemandas, the son of C_he:llaram.. wBno 1n n?es a’.nd the order in which they they heard from deceasgd persons and also t():v}\l/nqr. _ Defendant hastened to add that
changed his name'to Motigir. Chofll‘lixglr name He said his father and grand- on the character of the.deceas‘ed andwhgj- th‘om‘glr was the-0wner_ There is
and Motigir wereonly worshippers. lhey ?athe; told him that Babutgir came first, ther they were expressing their own opi- ing improbable in the assertion  that
“had no proprietary rights. ‘When Motigir fa ion on oy overe expressing their own opi-  thing improl ble iv th

‘ ir. Thereafter Chotirgirm I
got charge of the temple the fBraaklllmag: letgrhéiii;irz‘;i Motigir. After Motigir, l.l;Stancdes we dé) ot even I;IUOW the maome ﬁa}.}t .th(;; eopomnabai
% Lagos” were discontinued, for evad Devigir. Subsequently in cross-examina- } of the deceased persons who are alleged i s Jsgemnagery bel
the son 6f Bania and the ?rahmt},ns Tllle tion ge added that he was told they were to have given information, and the only ocumentary evidence
not recognize him as a "~ guru.

told defendant
nged to them,
cussing certain

o~

N

deceased bout whose character the £ the report proeesrinl for .
: : ! -a djudicated eceased person about w l0ose Character . purposes o € report proceeded :]
) i f dis- proprietors. Kimatmal was a : evidence has been given in this suit i
when he attained years o : . he was dis- fviden g suit 1s intiff’
:):vrl;g?: used to see Chotirgir at the an insolvent. He states. that Motigir, the father of defendant. An ad- The plaintiff’s case, however » seems to

] i her defence otiy . n a :
‘temple. He learnt about the eventis ct}arged Ifllx yeagls afgr'nift\:zg tthat he had mission was obtained from the plaintiff me to rest on a sure footing so far as the
' from his witness Nenum

v . »» evidence relating to user b the Hij

ich occurred before that . dant. which that‘he.w.a.s a “good -and pious man,” . by the Hind

. r:égl Fatumal who was 80 when he died. ,lﬁen& Eost bifr??e ;Zi dthe’ I—flizfeetiridence as Again ;t ;ls difficult to say 1vathd regafld to f}‘::lﬁlsgg tt:l:)?n ;:raltl};:g’l; ?12 ﬁxﬁ_lagas by
dumal’s . earliest memory was had not . itness Hira some of the statements alleged to ave ‘ publicerepute
Z{;‘) ?)?aéhotirgir in charge of temp}e. not dxslnterQSth. af:xité?)thz{legéc? to have been made by deceased persons regarding ;f:ircli)i‘flfc:meec:{r tThe facts proved by the
Mr. Chandumal's fatios A et o Lo ceved Ofrm his uncles that ithe the temple, whether the statements were those in Lplg h 0 me more cogent than '
‘ tha;; the Brabmans put & co u; beeqlrec}:)ellvic;edrotrg thl: Bawas. One of- based on facts within their knowledge or mania Ai;a: (’lfsaizdwgm;lngla{z { Subra- .-
i of temple belo . ‘ ‘ : Go a .

¥ emle. }aadhc?g;deagz, ;'n ihgrag;a o the ﬁndes' he admitted, was alive apd "(6) 23 AlL 37: 271, A.238: 10 M. L. J. 267 : of the PriV}’ Council held that th:i‘eiih T

g; temlf)le ?:natn% Mr, Chandumal said  well, but he was not called,. - 50, W. N, 33, was a public temple, | that
a b 3ra . ) . C - ‘ %

¥ 3
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"his temple free of chargeon certain days
'of the week and worship in-the greater
art of the temple.

‘In the present case Hindus of all com-
unities have been visiting the Kalankote
“temple without charge or let or hindrance
“Qn every day of the week. To such an
ent has the practice of Hindus worship-
fpﬂfg atthe temple been'established that on
" a ce:tam occasion, viz.,- the Kalankote
. Fair, it is not only the privilege, but it has

actually come to be regarded as the duty

of every Hindu in Karachi to attend the
- temple. The evidence shows that this ob-

ligation is recognized with regard to the-

¢ Kalankote temple alone in Karachi, Cer-
_tain indicia no doubt are relied on by the
defence as rebutting the inference that the
temple is a public temple. The same ¢n-
- dicta were present in Lakshmana Goundar
:v. Subramania Aiyar (1) if anything
in a more marked decree. Inthat case
respectable local witnesses had deposed to
the fact that the temple was private, In

e Calcutta case, as in this case, there
‘qn omission to render accounts. In

e too the priest was referred to.

wner in Government records and

dence forthcoming in the Govern-

ecords was not in that case weak-

by such words as ** temple of the
ngﬁess Kali Kalankote per DevigirMoti-
gir " which- are found in Ex. 11 in this

. .- case. In the Calcutta case the Tahsildars
"- on no less than three occasions had report-
ed to the Collector that the temple was
‘private. In the present case the Deputy

. Collector in his reply dated 13th October,
© 1928 to the letter of defendant’s pleader

o 1e<ru'mate infer-
enffe but that there can be ng other infer-
enge in the present ca e§_

= 4 temple in suit is a public/ter ge. In Chair-
- Howrah Muni pal v. Khethra

¥, pointed out

2 txon%f W’f-mm-tﬁe >3 £5° 3t the owner and
bat it xsilwp*l,y mgmé‘é upon the principle

whner had encouraged members of the’
indu public of various castes to attend.

3

stoppel ; it proceeds not upon the prin- .

ciple that a grant has actually been mader

but rather on the principle that the owner
having allowed the public to enjoy the
user for a particular purpose is ‘estopped

from denying the right of the public.to
" _the enjoyment of such user., In Laksh- |

mana Goundan v. Subramania Aiyar (1)
the owner with the income he derived

from offerings and fees efficiently main. )

tained the temple as if it was-a public

temple and discharged all  the expenses -

connected with the temple and the
worship of the idol there, In the present
case the ‘evidence shows that until the
disputes with regard to the present temple
arose, fixed and compulsory * lagas’ or.

-offerings were collected by a great num- .

ber of Hindu communities from their-

own members on occasions such as -

marriage and paid to the temple. Other
offerings were also made to the temple.

With the offerings and lagas from the
Hindu public and with the rent derived:
from a few huts on the temple plot the ™ -

Bawas of the temple of Kalankote simi-
larly discharged their duty of maintaining
the temple and paid the expenses connect-

ed with the temple and the worship of the

idol. The evidence seems to me to indicate.

- that the temple was maintained as a

v. DEVIGIR Moticir ‘”ff KLR. 193§

public temple. In Goverdhangir v.

Vishingir (3) no doubt it was laid down
that evidence of public worship alone

would not be sufficient to justify a Court

in holding that a particular property had
been dedicated to - the public, but
Goverdhangir v. Vishingir (3) was
decided prlor to the decision of the Privy
Council in Lakshmana v. Subramaenia

Aiyar (1) and the facts are distinguish-

able,

In Goverdhangir v. sthmgzr (8) as
Kincaid, J. C., pointed out, there was
no evidence to justify the Court in hqld-

-ing that the house was used as a public
temple. There was merely a2 roomina’
house containing some images and a-
trident. The premises in the present
_suit have long been referred -to as a

Hindu temple. They were referred to
in a Government plan as long ago as in
1874 as a Hindu temple (Ex. 44), and

that is its description in” Ex.. 10 and’

Ex. 11. The user and worship connect-

ed with the Kalankote temple is by. ‘no .
‘means comparable as .in- the. fase' of

the temple in Goverdhangir “v.. Vishin-
gir (3) with the kind of user and wor-

ship which would take place when a =
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